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Advantage 1:  The War on Terrorism

AQ and affiliates most imminent threat globally
Kimery, 12/19/13 [Anthony, HS Today, “Al Qaeda Affiliates were 2012’s Most Deadly Terrorist Groups”, http://www.hstoday.us/index.php?id=95&tx_ttnews[tt_news]=34148&cHash=84563bd92db049e87370af302421d290, BJM]

 

On the heels of top US law enforcement and counterterrorism officials having told Congress last month that Al Qaeda and its Affiliated Movements (AQAM) are growing in strength worldwide, a new study found that the six deadliest terrorist groups in the world were all affiliated to some extent with Al Qaeda Central. These include the Taliban (more than 2,500 fatalities), Boko Haram (more than 1,200 fatalities), Al Qaeda in the Arabian Peninsula (more than 960 fatalities), Tehrik-e Taliban Pakistan (more than 950 fatalities), Al Qaeda in Iraq (more than 930 fatalities) and Al Shabaab (more than 700 fatalities). Attacks in Yemen, Nigeria and Iraq were among the deadliest in 2012. Among the most “striking development[s] in recent years is the incredible growth in terrorist attacks linked to Al Qaeda affiliates,” said said Gary LaFree, director of the University of Maryland-based National Consortium for the Study of Terrorism and Responses to Terrorism (START) and a professor of criminology and criminal justice at the university. START, which prepared the new report, is supported in part by the Department of Homeland Security’s (DHS) Science and Technology Directorate through a center of excellence program at the University of Maryland. START uses state‐of‐the‐art theories, methods and data from the social and behavioral sciences to improve understanding of the origins, dynamics and social and psychological impacts of terrorism. According to START’s report, which is culled from data in its Global Terrorism Database, “Although terrorism touched 85 countries in 2012, just three -- Pakistan, Iraq and Afghanistan -- suffered more than half of 2012’s attacks (54 percent) and fatalities (58 percent). The next five most frequently targeted countries were India, Nigeria, Somalia, Yemen and Thailand. “In addition to illustrating a continued shift in location of attacks, the new data -- with more than 8,400 terrorist attacks killing more than 15,400 people in 2012 -- also show an increase in attacks and fatalities over the past decade,” START’s new report said. “The previous record for attacks was set in 2011 with more than 5,000 incidents; for fatalities, the previous high was 2007 with more than 12,500 deaths. The report stressed that “It is important to note that beginning with 2012 data collection, START made several important changes to the GTD collection methodology, improving the efficiency and comprehensiveness of the process. As a result of these improvements, a direct comparison between 2011 and 2012 likely overstates the increase in total attacks and fatalities worldwide during this time period. However, analysis of the data indicate that this increase began before the shift in data collection methodology, and important developments in key conflicts around the world suggest that considerable upward trends remain even when accounting for the possibility of methodological artifacts.” In the 1970s, the report stated, “most attacks occurred in Western Europe. In the 1980s, Latin America saw the most terrorist acts. Beginning with the 1990s, South Asia, North Africa and the Middle East have seen steadily rising numbers of attacks, a trend that has accelerated in recent years.” “Al Qaeda and its affiliates, especially Al Qaeda in the Arabian Peninsula (AQAP), continue to represent a top terrorist threat to the nation,” FBI Director James B. Comey, Jr. told the Senate Committee on Homeland Security and Governmental Affairs last month. “These groups have attempted several attacks on the United States, including the failed Christmas Day airline bombing in 2009, the attempted bombing of US-bound cargo planes in October of 2010, and a disrupted plot to conduct a suicide bomb attack on a US-bound airliner in April 2012.” “Beyond the Middle East,” Comey said, “threats emanating from Africa remain a concern to the FBI.” There, “the FBI remains concerned that externally focused elements affiliated with [the Al Qaeda-tied Al Shabaab] are likely to aspire to attack the West and the US. Additionally, domestic extremists could draw inspiration from the group’s propaganda and the Westgate Mall attack to employ similar tactics in the homeland.” And “In North Africa,” Comey continued, Al Qaeda in the Lands of the Islamic Maghreb (AQIM) continues to grow its operational reach and safe haven into Libya, and Mali, threatening US and Western interests in the region.” While he told lawmakers that “the FBI assesses AQIM, its affiliates and allies, and aspirant groups in the region pose a low threat to the homeland in the short- to mid-term,” they do “pose a high threat to US and Western interests in the region, especially at embassies, hotels and diplomatic facilities in Tunisia and Libya.” “Since 2009,” he said, “AQIM has a demonstrated capability to target Western interests, most notably through kidnap for ransom techniques. Since 2011, AQIM splinter groups, along with Libya- and Tunisia-based Ansar Al Sharia extremists, have increasingly proven their anti-Western ideologies through high-profile attacks on the US consulate in Benghazi, Libya, the US Embassy in Tunis, Tunisia; British oil facilities in Algeria and a French-owned mine in Arlit, Niger. Such attacks against US interests will likely continue, especially as extremists continue to fight for autonomy and control against governments which they perceive are receiving assistance from the United States.” “With respect to West Africa, the FBI assesses that Nigeria-based Boko Haram does not currently pose a threat to the homeland,” but it does “aspire to attack US or Western interests in the region. Boko Haram demonstrated its capability for such attacks in its 2011 vehicle-borne IED attack on the United Nations headquarters in Abuja, Nigeria. Current counterterrorism pressure from Nigerian military and police forces has limited Boko Haram's ability to execute various operational plans against Western targets; however, communications, training, and weapons links between Boko Haram and AQIM, Al Shabaab and AQAP, may strengthen Boko Haram’s capacity to conduct terrorist attacks against US or Western targets in the future.” Speaking at the Jamestown Foundation’s annual conference on terrorism in Washington, DC, retired US Marine Corps Gen. James Mattis, who led the US Central Command, said “Al Qaeda is resilient; they adapted." “The success of the attack in Nairobi and earlier in Mumbai suggests that this groups have now within their capacity the ability to fulfil one of [Osama] Bin Laden’s last commands or operational desires, which was to stage Mumbai-style attacks in Europe,” Bruce Hoffman, director of the Center for Peace and Security Studies at Georgetown University, said at the Jamestown conference. “The oxygen that Al Qaeda depends on is access to sanctuaries and safe haven. And unfortunately over the past two years it gained greater access to more ungoverned spaces.” “Al Qaeda is still the ideological leader of a movement that includes affiliated groups and followers worldwide,” and “As a result, the terrorist threat to the United States remains persistent, emanating from a dedicated and diverse array of actors,” National Counterterrorism Center Director Matthew G. Olsen told the committee. “Al Qaeda’s core leadership in the Afghanistan-Pakistan border region is still navigating its response to ongoing events in the Muslim world and working to ensure the survival of the global jihadist movement,” Olsen told the panel. “Additionally, political change and unrest in the Middle East and North Africa are creating opportunities for veteran jihadists to recruit and train the next generation of militants, some of whom are less dogmatic in their embrace of Al Qaeda’s ideology, yet support its anti-Western agenda. These developments are blurring the lines between terrorists, insurgents, and criminal groups operating in these regions.” Continuing, Olsen testified that “Despite core Al Qaeda’s diminished leadership cadre, remaining members will continue to pose a threat to Western interests in South Asia and will attempt to strike the homeland should an opportunity arise. Al Qaeda leader Ayman Al Zawahiri’s public efforts to promote individual jihad in the West through propaganda -- most recently in his 9/11 anniversary video statement -- have increased.” Olsen said AQAP “remains the affiliate most likely to attempt transnational attacks against the United States.” AQAP’s three attempted attacks against the United States to date -- the airliner plot of December 2009, an attempted attack against US-bound cargo planes in October 2010, and an airliner plot in May 2012 -- demonstrate the group’s continued pursuit of high-profile attacks against the West, its awareness of Western security procedures, and its efforts to adapt, Olsen said. “AQAP also presents a high threat to US personnel and facilities in Yemen,” Olsen said, and “continues its efforts to radicalize and mobilize individuals outside Yemen through the publication of its English-language magazine Inspire. Following the Boston Marathon bombings, AQAP released a special edition of the magazine claiming that accused bombers Tamarlan and Dzhokhar Tsarnaev were ‘inspired by Inspire,’ highlighting the attack’s simple, repeatable nature, and tying it to alleged US oppression of Muslims worldwide.”
AUMF ambiguity undermines effective counter terrorism operations against affiliates

Chesney et al. 13 [Robert Chesney, Professor in Law at The University of Texas School of Law, Jack Goldsmith, Henry L. Shattuck Professor of Law at Harvard University, Matthew Waxman, professor of law at Columbia Law School and an adjunct senior fellow at the Council on Foreign Relations, & Benjamin Wittes, Senior fellow in governance studies at the Brookings Institution and codirector of the Harvard Law School–Brookings Project on Law and Security, “A Statutory Framework  for  Next-Generation  Terrorist  Threats”, Hoover Institution, Taskforce on National Security & Law, Stanford University, http://media.hoover.org/sites/default/files/documents/Statutory-Framework-for-Next-Generation-Terrorist-Threats.pdf, BJM]

The September 2001 AUMF provides for the use of force against the entity  responsible for the 9/11 attacks, as well as those harboring that entity. It  has been clear from the beginning that the AUMF encompasses al Qaeda and  the Afghan Taliban, respectively. This was the right focus in late 2001, and for a  considerable period thereafter. But for three reasons, this focus is increasingly  mismatched to the threat environment facing the United States.4  First, the original al Qaeda network has been substantially degraded by  the success of the United States and its allies in killing or capturing the network’s  leaders and key personnel. That is not to say that al Qaeda no longer poses a  significant threat to the United States, of course. The information available in the  public record suggests that it does, and thus nothing we say below should be  read to suggest that force is no longer needed to address the threat al Qaeda  poses. Our point is simply that the original al Qaeda network is no longer the  preeminent operational threat to the homeland that it once was.  Second, the Afghan Taliban are growing increasingly marginal to the AUMF. As  noted above, the AUMF extended to the Taliban because of the safe harbor they  provided to al Qaeda. That rationale makes far less sense a dozen years later,  with the remnants of al Qaeda long-since relocated to Pakistan’s FATA region.  This issue has gone largely unremarked in the interim because U.S. and coalition  forces all along have been locked in hostilities with the Afghan Taliban, and  thus no occasion to reassess the AUMF nexus has ever arisen. Such an occasion  may well loom on the horizon, however, as the United States draws down  in Afghanistan with increasing rapidity. To be sure, the United States no doubt  will continue to support the Afghan government in its efforts to tamp down  insurgency, and it also will likely continue to mount counterterrorism operations  within Afghanistan. It may even be the case that at some future point, the Taliban  will again provide safe harbor to what remains of al Qaeda, thereby at least  arguably reviving their AUMF nexus. But for the time being, the days of direct  combat engagement with the Afghan Taliban appear to be numbered.  If the decline of the original al Qaeda network and the decline of U.S. interest in  the Afghan Taliban were the only considerations, one might applaud rather  than fret over the declining relevance of the AUMF. There is, however, a third  consideration: significant new threats are emerging, ones that are not easily  shoehorned into the current AUMF framework.  To a considerable extent, the new threats stem from the fragmentation of  al Qaeda itself. In this sense, the problem with the original AUMF is not so much  that its primary focus is on al Qaeda, but rather that it is increasingly difficult to  determine with clarity which groups and individuals in al Qaeda’s orbit are  sufficiently tied to the core so as to fall within the AUMF. And given the gravity  of the threat that some of these groups and individuals may pose on an  independent basis, it also is increasingly odd to premise the legal framework  for using force against them on a chain of reasoning that requires a detour  through the original, core al Qaeda organization.  The fragmentation process has several elements. First, entities that at  least arguably originated as mere regional cells of the core network have  established a substantial degree of organizational and operational  independence, even while maintaining some degree of correspondence  with al Qaeda’s leaders. Al Qaeda in the Arabian Peninsula is a good example.  Al Qaeda in Iraq arguably fits this description as well, though in that case  one might point to a substantial degree of strategic independence as well.  Second, entities that originated as independent, indigenous organizations  have to varying degrees established formal ties to al Qaeda, often rebranding  themselves in the process. Al Qaeda in the Islamic Maghreb, formerly known  as the Salafist Group for Call and Combat, illustrates this path. Al Shabaab  in Somalia arguably does as well. And then there are circumstances (such  as the ones currently unfolding in Mali, Libya, and Syria) in which it is  not entirely clear where the organizational lines lie among (i) armed  groups that work in concert with or even at the direction of one of the  aforementioned al Qaeda affiliates; (ii) armed groups that are sympathetic  and in communication with al Qaeda; and (iii) armed groups that are  wholly independent of al Qaeda yet also stem from the same larger milieu  of Salafist extremists.  This situation—which one of us has described as the emergence of “extra-  AUMF” threats—poses a significant problem insofar as counterterrorism policy  rests on the AUMF for its legal justification. In some circumstances it remains  easy to make the case for a nexus to the original al Qaeda network and hence to  the AUMF. But in a growing number of circumstances, drawing the requisite  connection to the AUMF requires an increasingly complex daisy chain of  associations—a task that is likely to be very difficult (and hence subject to  debate) in some cases, and downright impossible in others.  The emergence of this problem should come as no surprise. It has been nearly  a dozen years since the AUMF’s passage, and circumstances have evolved  considerably since then. It was inevitable that threats would emerge that might  not fit easily or at all within its scope. The question is whether Congress should  do anything about this situation, and if so precisely what.

Turning the tide is critical – al-Qaeda affiliates pose a high risk of nuclear and biological terrorism

Allison, IR Director @ Harvard, 12 [Graham, Director, Belfer Center for Science and International Affairs; Douglas Dillon Professor of Government, Harvard Kennedy School, "Living in the Era of Megaterror", Sept 7, http://belfercenter.ksg.harvard.edu/publication/22302/living_in_the_era_of_megaterror.html. BJM]
Forty years ago this week at the Munich Olympics of 1972, Palestinian terrorists conducted one of the most dramatic terrorist attacks of the 20th century. The kidnapping and massacre of 11 Israeli athletes attracted days of around-the-clock global news coverage of Black September’s anti-Israel message. Three decades later, on 9/11, Al Qaeda killed nearly 3,000 individuals at the World Trade Center and the Pentagon, announcing a new era of megaterror. In an act that killed more people than Japan’s attack on Pearl Harbor, a band of terrorists headquartered in ungoverned Afghanistan demonstrated that individuals and small groups can kill on a scale previously the exclusive preserve of states. Today, how many people can a small group of terrorists kill in a single blow? Had Bruce Ivins, the U.S. government microbiologist responsible for the 2001 anthrax attacks, distributed his deadly agent with sprayers he could have purchased off the shelf, tens of thousands of Americans would have died. Had the 2001 “Dragonfire” report that Al Qaeda had a small nuclear weapon (from the former Soviet arsenal) in New York City proved correct, and not a false alarm, detonation of that bomb in Times Square could have incinerated a half million Americans. In this electoral season, President Obama is claiming credit, rightly, for actions he and U.S. Special Forces took in killing Osama bin Laden. Similarly, at last week’s Republican convention in Tampa, Jeb Bush praised his brother for making the United States safer after 9/11. There can be no doubt that the thousands of actions taken at federal, state and local levels have made people safer from terrorist attacks. Many are therefore attracted to the chorus of officials and experts claiming that the “strategic defeat” of Al Qaeda means the end of this chapter of history. But we should remember a deeper and more profound truth. While applauding actions that have made us safer from future terrorist attacks, we must recognize that they have not reversed an inescapable reality: The relentless advance of science and technology is making it possible for smaller and smaller groups to kill larger and larger numbers of people. If a Qaeda affiliate, or some terrorist group in Pakistan whose name readers have never heard, acquires highly enriched uranium or plutonium made by a state, they can construct an elementary nuclear bomb capable of killing hundreds of thousands of people. At biotech labs across the United States and around the world, research scientists making medicines that advance human well-being are also capable of making pathogens, like anthrax, that can produce massive casualties. What to do? Sherlock Holmes examined crime scenes using a method he called M.M.O.: motive, means and opportunity. In a society where citizens gather in unprotected movie theaters, churches, shopping centers and stadiums, opportunities for attack abound. Free societies are inherently “target rich.” Motive to commit such atrocities poses a more difficult challenge. In all societies, a percentage of the population will be homicidal. No one can examine the mounting number of cases of mass murder in schools, movie theaters and elsewhere without worrying about a society’s mental health. Additionally, actions we take abroad unquestionably impact others’ motivation to attack us. As Faisal Shahzad, the 2010 would-be “Times Square bomber,” testified at his trial: “Until the hour the U.S. ... stops the occupation of Muslim lands, and stops killing the Muslims ... we will be attacking U.S., and I plead guilty to that.” Fortunately, it is more difficult for a terrorist to acquire the “means” to cause mass casualties. Producing highly enriched uranium or plutonium requires expensive industrial-scale investments that only states will make. If all fissile material can be secured to a gold standard beyond the reach of thieves or terrorists, aspirations to become the world’s first nuclear terrorist can be thwarted. Capabilities for producing bioterrorist agents are not so easily secured or policed. While more has been done, and much more could be done to further raise the technological barrier, as knowledge advances and technological capabilities to make pathogens become more accessible, the means for bioterrorism will come within the reach of terrorists. One of the hardest truths about modern life is that the same advances in science and technology that enrich our lives also empower potential killers to achieve their deadliest ambitions. To imagine that we can escape this reality and return to a world in which we are invulnerable to future 9/11s or worse is an illusion. For as far as the eye can see, we will live in an era of megaterror.
Bioweapons are imminent and cause extinction – they’re easily obtainable and overwhelm our best defenses

Myhrvold, July 2013 [Nathan, formerly Chief Technology Officer at Microsoft, is co-founder of Intellectual Ventures—one of the largest patent holding companies in the world, “Strategic Terrorism: A Call to Action”, The Lawfare Research Paper Series  Research paper NO . 2, http://www.lawfareblog.com/wp-content/uploads/2013/07/Strategic-Terrorism-Myhrvold-7-3-2013.pdf, BJM]
Biotechnology is advancing so rapidly that it is hard to  keep track of all the new potential threats. Nor is it clear  that anyone is even trying. In addition to lethality and drug  resistance, many other parameters can be played with,  given that the infectious power of an epidemic depends on  many properties, including the length of the latency period  during which a person is contagious but asymptomatic.  Delaying the onset of serious symptoms allows each new  case to spread to more people and thus makes the virus  harder to stop.  This dynamic is perhaps best illustrated by HIV , which  is very difficult to transmit compared with smallpox and  many other viruses. Intimate contact is needed, and even  then, the infection rate is low. The balancing factor is that  HIV can take years to progress to AIDS , which can then  take many more years to kill the victim. What makes HIV  so dangerous is that infected people have lots of opportunities  to infect others. This property has allowed HIV to  claim more than 30 million lives so far, and approximately  34 million people are now living with this virus and facing  a highly uncertain future.15  A virus genetically engineered to infect its host quickly,  to generate symptoms slowly—say, only after weeks or  months—and to spread easily through the air or by casual  contact would be vastly more devastating than HIV . It  could silently penetrate the population to unleash its deadly  effects suddenly. This type of epidemic would be almost  impossible to combat because most of the infections would  occur before the epidemic became obvious.  A technologically sophisticated terrorist group could  develop such a virus and kill a large part of humanity with  it. Indeed, terrorists may not have to develop it themselves:  some scientist may do so first and publish the details.  Given the rate at which biologists are making discoveries  about viruses and the immune system, at some point in  the near future, someone may create artificial pathogens  that could drive the human race to extinction. Indeed, a  detailed species-elimination plan of this nature was openly  proposed in a scientific journal.  The ostensible purpose of that particular research was  to suggest a way to extirpate the malaria mosquito, but  similar techniques could be directed toward humans.16  When I’ve talked to molecular biologists about this method,  they are quick to point out that it is slow and easily  detectable and could be fought with biotech remedies. If  you challenge them to come up with improvements to the  suggested attack plan, however, they have plenty of ideas.  Modern biotechnology will soon be capable, if it is not  already, of bringing about the demise of the human race—  or at least of killing a sufficient number of people to end  high-tech civilization and set humanity back 1,000 years or  more. That terrorist groups could achieve this level of technological  sophistication may seem far-fetched, but keep in  mind that it takes only a handful of individuals to accomplish  these tasks. Never has lethal power of this potency  been accessible to so few, so easily. Even more dramatically  than nuclear proliferation, modern biological science has  frighteningly undermined the correlation between the lethality  of a weapon and its cost, a fundamentally stabilizing  mechanism throughout history. Access to extremely lethal  agents—lethal enough to exterminate Homo sapiens—will  be available to anybody with a solid background in biology,  terrorists included.  The 9/11 attacks involved at least four pilots, each of  whom had sufficient education to enroll in flight schools  and complete several years of training. Bin Laden had a degree  in civil engineering. Mohammed Atta attended a German  university, where he earned a master’s degree in urban  planning—not a field he likely chose for its relevance to  terrorism. A future set of terrorists could just as easily be  students of molecular biology who enter their studies innocently  enough but later put their skills to homicidal use.  Hundreds of universities in Europe and Asia have curricula  sufficient to train people in the skills necessary to make a  sophisticated biological weapon, and hundreds more in the  United States accept students from all over the world.  Thus it seems likely that sometime in the near future a small band of terrorists, or even a single misanthropic individual,  will overcome our best defenses and do something  truly terrible, such as fashion a bioweapon that could kill  millions or even billions of people. Indeed, the creation of  such weapons within the next 20 years seems to be a virtual  certainty. The repercussions of their use are hard to estimate.  One approach is to look at how the scale of destruction  they may cause compares with that of other calamities  that the human race has faced.

Ambiguity will force a collapse of operations in Yemen & Somalia

Chesney, 2012 [Robert, Professor University of Texas School of Law, “Beyond the Battlefield, Beyond Al Qaeda: The  Destabilizing Legal Architecture of  Counterterrorism”, THE UNIVERSITY OF TEXAS  SCHOOL OF LAW  Public Law and Legal Theory Research Paper No. 227, Aug 29, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2138623, BJM]

The drawdown in Afghanistan, combined with the expansion of the shadow war model,  ensures that the legal architecture of counterterrorism will be far more contested—and hence  unstable—going forward than it was during the first post-9/11 decade. When U.S. involvement  in overt armed conflict in Afghanistan comes to an end, so too will the other key stabilizing  factor identified in Part II: the existence of at least one location as to which LOAC indisputably  applies, and as to which many cases could be linked.189 The fact patterns that will matter most in  the future—i.e., the instances in which the U.S. government will be most likely to wish to use  lethal force or military detention—will instead increasingly be rooted in other locations, such as  Yemen and Somalia.  It does not follow that LOAC accordingly will be irrelevant to future instances of detention  or lethal force. To the extent that the government continues to invoke LOAC, its arguments will  be more or less persuasive from case to case. In some contexts, for example, the government can  make relatively-conventional arguments to the effect that the level of violence in a given state  has risen to a level constituting a non-international armed conflict, quite apart from whether there  also exists a borderless armed conflict with al Qaeda or its successors. Where that is the case,  and where the level of U.S. participation in those hostilities warrants the conclusion that it is a  party to such a conflict, LOAC arguments may prove persuasive after all. Yemen currently  provides a good example of an area ripe for such an analysis.190  But even in those cases, the very nature of the shadow war approach is such that there can  be no guarantees that such arguments will be accepted, certainly not as was the case during the  first post-9/11 decade vis-à-vis Afghanistan. And since not all shadow war contexts will match  Yemen in terms of supporting such a conventional analysis, attempts to invoke LOAC in some  cases will have to stand or fall instead on the far-broader argument that the United States is  engaged in a borderless armed conflict governed by LOAC wherever the parties may be found.  The borderless-conflict position at first blush appears nicely entrenched in the status quo  legal architecture. It is supported, after all, by a substantial degree of cross-party consensus (it  was endorsed most recently in a series of speeches by Obama administration officials).191 But it  has always been fiercely disputed, including by the ICRC and many of America’s allies. That  dispute was not so much resolved over the past decade as persistently avoided; the caselaw of  that era almost always involved persons who could be linked in some way back to the undisputed  combat zone of Afghanistan. Thanks to the U.S. government’s shift toward shadow war,  however, this will not be the situation going forward when new cases arise, as they are sure to  do.192  Making matters worse, the U.S. government’s position on the relevance of LOAC to its use  of detention and lethal force may become harder to maintain going forward even without a  drawdown in Afghanistan. The reason why has to do with the decline and fragmentation of al  Qaeda. The borderless-conflict position does require, after all, identifiable parties on both sides.  Even if one accepts that the United States and al Qaeda are engaged in a borderless armed  conflict, in other words, organizational ambiguity of the sort described above will increasingly  call into question whether specific cases are sufficiently linked to that conflict (or to any other  that might be said to exist with respect to specific al Qaeda-linked groups, such as AQAP).  Again Warsame’s situation provides a useful illustration, or perhaps more accurately, a  cautionary tale.

Defeating AQAP in Yemen is key—prevents regional attacks on nearby waterways

Terrill 13 [Dr. W. Andrew Terrill, Research Professor of National Security Affairs, retired Lt. Col., Strategic Studies Institute and U.S. Army War College Press, June, “THE STRUGGLE FOR YEMEN AND THE CHALLENGE OF AL-QAEDA IN THE ARABIAN PENINSULA” http://www.strategicstudiesinstitute.army.mil/pubs/display.cfm?pubID=1157]

U.S. support for Yemen remains important, and the United States must not regard the fight against AQAP as largely over because of the defeat of their insurgent forces in the south. This analysis has shown that AQAP remains a dangerous and effective force despite these setbacks. There are also important reasons for defeating AQAP and its allies in Yemen, even if this does not destroy the organization and instead leads it to move operations to prospective sanctuaries in other remote parts of the world. Yemen is one of the worst places on earth to cede to terrorists due to its key strategic location, including a long border with Saudi Arabia. It also dominates one of the region’s key waterways, the Bab al-Mandeb Strait which controls access to the southern Red Sea. Furthermore, the problem of Yemen based-terrorism remains an important international threat which cannot be ignored, as indicated by repeated AQAP efforts to attack the U.S. homeland. 

New AQ merger proves a risk of waterway attack is high

Thomas, Aug 8, 2013 [Matthew J., Monterey Institute of International Studies, “Exposing and exploiting  weaknesses in the merger of Al-  Qaeda and Al-Shabaab”, http://www.tandfonline.com/loi/fswi20, SG]
Still, the merger may pose new challenges that amplify the threat of  al-Qaeda,27 as the terrorist organization’s rising influence in Africa may lead to a  trans-Saharan ‘arc of instability’ with both regional and international  consequences.28 Having strategically expanded its operational reach into the  Horn of Africa (HOA), al-Qaeda may encourage al-Shabaab and its Yemeni  affiliate al-Qaeda in the Arabian Peninsula (AQAP) to carry out more attacks  against Western interests abroad and disrupt the flow of oil through the  geostrategic Bab al-Mandeb Strait in the Gulf of Aden. Furthermore, al-Qaeda  now has unrestricted access to al-Shabaab’s unprecedented number of Western  recruits, many of whom are US and European passport holders, and may  encourage them to infiltrate back into various Western nations in order carry out  and/or incite domestic terrorist attacks.29

Bab El Mandeb strait is critical to global commerce and US hegemony

Mountain, 2012 [Thomas, independent western journalist based in the Horn of Africa , Kavaz Center, “Could AQAP and al-Shabaab cause the death of the U.S.?”. News Fact Analysis, http://www.foreignpolicyjournal.com/2011/11/19/choke-point-bab-el-mandeb-understanding-the-strategically-critical-horn-of-africa/, BJM]
The Horn of Africa is one of the most strategically critical regions in the world with the narrow passage where the Red Sea joins the Indian Ocean, the Bab el-Mandeb, being a potential choke point for much of the worlds commerce, wrote in his article Thomas Mountain.  Almost all of the trade between the European Union and China, Japan, India and the rest of Asia passes through the Bab el-Mandeb everyday. Up to 30% of the worlds oil, including all of the oil and natural gas from the Persian Gulf heading west passes through the Horn of Africa daily.  Who controls the Horn of Africa controls a major chunk of the worlds economies. Mr. Mountain indicates that the CIA, MI6 and all the western intelligence agencies know all to well just how critical the Horn of Africa is.  The journalist suggests the following scenario: Somalia (or Yemen) became a strong, united, independent, and well armed Islamic country, and seeing the NATO attack on Libya, declares that no EU or USA bound shipments of goods, oil or natural gas would be allowed to pass through the Bab el-Mandeb as long as NATO bombardments of Libya continue.  How long would the EU economies be able to hold out without the energy supplies from the Persian Gulf or the vital Asian imports?, asks Mr. Mountain. Is it even conceivable that the USA and its NATO allies would allow a scenario such as this to develop?  Understanding this is crucial to understanding why the western powers conduct such a criminal policy in the Horn of Africa, writes Mr. Mountain.  The USA, still the worlds lone superpower, has a policy of using local enforcers, policemen on the beat, to do its dirty work in areas of the world of critical importance to its interests.  In South America the USA uses Columbia as its local gendarme or strongman to try and keep the region in line. In West Africa the USA uses Nigeria, in the Middle East, "Israel" and in East Africa the main USA mafioso enforcer is Ethiopia.  Every year the USA and its western underlings pour some $ 7 billion into keeping the Ethiopian regime headed by the former Marxist-Leninist guerilla leader Meles Zenawi afloat making Ethiopia one of the most aid dependent countries in the world and a rival to "Israel" as the largest recipients of western aid on the planet.  For this the USA can order Meles Zenawi to send his army to invade Somalia in the name of the "War on Terror" in 2006. Earlier, in 2000, Ethiopia invaded Eritrea (see map), again at the urging of the USA. Today, the USA is paying the salaries of some 10,000 Ethiopian Army "peacekeepers" deployed around Abeye (see map), the oil producing region on the border between north and South Sudan.  For these and other crimes in the service of Pax Americana Ethiopian Prime Minister Meles Zenawi has a permanent "get out of jail free" card, or blanket immunity. He has at least a billion dollars stashed in his mainly London bank accounts for the not so distant day when he boards his final flight out of Addis Ababa, writes Mr. Mountain.  Whether it was former Brit PM Tony Blair anointing Meles Zenawi as chair of the short lived Africa Commission to the Obama White house arranging for Meles to stride the stage of the latest G-20 meeting of world leaders.  With the largest, best equipped army in Africa, Ethiopia has a job to do and first and foremost it is to make sure that the region surrounding the Bab el-Mandeb choke point remains firmly under western control.  For he who controls Bab el-Mandeb has his fingers around the throats of both the EU and Asia's economies. Today the USA's grip on the region is increasingly in doubt, for the Ethiopian regime is ever closer to the day of its demise and what comes after Meles Zenawi's departure could shake the world as we know it.  Choke Point Bab el-Mandeb is strategically critical in today's world and just how important can be judged by how careful the western media is in covering the region. Almost nothing is allowed in the news that might hasten the day of Meles Zenawi's departure. Meles must stride the G-20 stage once again for all the world to see that he remains the anointed defender of western control of the Bab el-Mandeb, writes Mr. Mountain.  The day the USA loses control of the Bab el-Mandeb may very well mark the end of the USA's days as the worlds lone superpower and it's control of the world as we know it.

Triggers immediate global economic collapse

Korin & Luft 4 Anne Korin, Director of Policy and Strategic Planning at IAGS and Editor of Energy Security, and Gal Luft, Institute for the Analysis of Global Security, Nov/Dec Foreign Affairs, “Terrorism Goes to Sea” http://www.cfr.org/world/terrorism-goes-sea/p7545
Such experts, however, fail to realize that the popular perception that the international community has eliminated sea piracy is far from true. Not only has piracy never been eradicated, but the number of pirate attacks on ships has also tripled in the past decade-putting piracy at its highest level in modern history. And contrary to the stereotype, today's pirates are often trained fighters aboard speedboats equipped with satellite phones and global positioning systems and armed with automatic weapons, antitank missiles, and grenades.  Most disturbingly, the scourges of piracy and terrorism are increasingly intertwined: piracy on the high seas is becoming a key tactic of terrorist groups. Unlike the pirates of old, whose sole objective was quick commercial gain, many of today's pirates are maritime terrorists with an ideological bent and a broad political agenda. This nexus of piracy and terrorism is especially dangerous for energy markets: most of the world's oil and gas is shipped through the world's most piracy-infested waters.  ROUGH WATERS  Water covers almost three-quarters of the globe and is home to roughly 50,000 large ships, which carry 80 percent of the world's traded cargo. The sea has always been an anarchic domain. Unlike land and air, it is barely policed, even today.  Since many shipping companies do not report incidents of piracy, for fear of raising their insurance premiums and prompting protracted, time-consuming investigations, the precise extent of piracy is unknown. But statistics from the International Maritime Bureau (IMB), a piracy watchdog, suggest that both the frequency and the violence of acts of piracy have increased in recent years. In 2003, ship owners reported 445 attacks, in which 92 seafarers were killed or reported missing and 359 were assaulted and taken hostage. (Ships were hijacked in 19 of these cases and boarded in 311.) From 2002 to 2003, the number of those killed and taken hostage in attacks nearly doubled. Pirates have also increased their tactical sophistication, often surrounding a target ship with several boats and firing machine guns and antitank missiles to force it to stop. As Singapore's Deputy Prime Minister Tony Tan recently warned, "piracy is entering a new phase; recent attacks have been conducted with almost military precision. The perpetrators are well-trained, have well laid out plans." The total damage caused by piracy-due to losses of ships and cargo and to rising insurance costs-now amounts to $16 billion per year.  Many pirates, especially those in eastern Asia, belong to organized crime syndicates comprising corrupt officials, port workers, hired thugs, and businessmen who dispose of the booty. Grossly underpaid maritime security personnel have also begun to enter the business; many are complicit, and some are actively involved, in attacks.  Pirates and Islamist terrorist groups have long operated in the same areas, including the Arabian Sea, the South China Sea, and in waters off the coast of western Africa. Now, in the face of massive international efforts to freeze their finances, terrorist groups have come to view piracy as a potentially rich source of funding. This appeal is particularly apparent in the Strait of Malacca, the 500-mile corridor separating Indonesia and Malaysia, where 42 percent of pirate attacks took place in 2003. According to Indonesia's state intelligence agency, detained senior members of Jemaah Islamiyah, the al Qaeda-linked Indonesian terrorist group, have admitted that the group has considered launching attacks on Malacca shipping. And uniformed members of the Free Aceh Movement, an Indonesian separatist group that is also one of the most radical Islamist movements in the world, have been hijacking vessels and taking their crews hostage at an increasing rate. The protracted ransom negotiations yield considerable sums-the going rate is approximately $100,000 per ship-later used to procure weapons for sustained operations against the Indonesian government. In some cases, the Free Aceh Movement has demanded the release of members detained by the government in exchange for hostages.  The string of maritime attacks perpetrated in recent years demonstrates that terror has indeed gone to sea. In January 2000, al Qaeda attempted to ram a boat loaded with explosives into the USS The Sullivans in Yemen. (The attack failed only because the boat sank under the weight of its lethal payload.) After this initial failure, al Qaeda suicide bombers in a speedboat packed with explosives blew a hole in the USS Cole, killing 17 sailors, in October 2000. In October 2002, an explosives-laden boat hit the French oil tanker Limburg off the coast of Yemen. In February 2004, the southern Philippines-based Abu Sayyaf claimed responsibility for an explosion on a large ferry that killed at least 100 people. And according to FBI Director Robert Mueller, "any number of attacks on ships have been thwarted." In June 2002, for example, the Moroccan government arrested a group of al Qaeda operatives suspected of plotting raids on British and U.S. tankers passing through the Strait of Gibraltar.  Terrorist groups such as Hezbollah, Jemaah Islamiyah, the Popular Front for the Liberation of Palestine-General Command, and Sri Lanka's Tamil Tigers have long sought to develop a maritime capability. Intelligence agencies estimate that al Qaeda and its affiliates now own dozens of phantom ships-hijacked vessels that have been repainted and renamed and operate under false documentation, manned by crews with fake passports and forged competency certificates. Security experts have long warned that terrorists might try to ram a ship loaded with explosive cargo, perhaps even a weapon of mass destruction, into a major port or terminal. Such an attack could bring international trade to a halt, inflicting multi-billion-dollar damage on the world economy.  BLACK GOLD  Following the attack on the Limburg, Osama bin Laden released an audio tape warning of attacks on economic targets in the West: "By God, the youths of God are preparing for you things that would fill your hearts with terror and target your economic lifeline until you stop your oppression and aggression." It is no secret that one of the most effective ways for terrorists to disrupt the global economy is to attack oil supplies-in the words of al Qaeda spokesmen, "the provision line and the feeding artery of the life of the crusader nation."  With global oil consumption at 80 million barrels per day and spare production capacity gradually eroding, the oil market has little wiggle room. As a result, supply disruptions can have a devastating impact on oil prices-as terrorists well know. U.S. Energy Secretary Spencer Abraham has repeatedly warned that "terrorists are looking for opportunities to impact the world economy" by targeting energy infrastructure. In recent years, terrorists have targeted pipelines, refineries, pumping stations, and tankers in some of the world's most important energy reservoirs, including Iraq, Nigeria, Saudi Arabia, and Yemen.  In fact, since September 11, 2001, strikes on oil targets have become almost routine. In October 2001, Tamil Tiger separatists carried out a coordinated suicide attack by five boats on an oil tanker off northern Sri Lanka. Oil facilities in Nigeria, the United States' fifth-largest oil supplier, have undergone numerous attacks. In Colombia, leftist rebels have blown so many holes in the 480-mile Ca-o Lim -- n-Cove-as pipeline that it has become known as "the flute." And in Iraq, more than 150 attacks on the country's 4,000-mile pipeline system have hindered the effort to resume oil production, denying Iraqis funds necessary for the reconstruction effort. In April 2004, suicide bombers in three boats blew themselves up in and around the Basra terminal zone, one of the most heavily guarded facilities of its kind in the world.  Particularly vulnerable to oil terrorism is Saudi Arabia, which holds a quarter of the globe's oil reserves and, as the world's leading exporter, accounts for one-tenth of daily oil production. Al Qaeda is well aware that a successful attack on one of the kingdom's major oil facilities would rattle the world and send oil prices through the ceiling. In the summer of 2002, a group of Saudis was arrested for plotting to sabotage the world's largest offshore oil-loading facility, Ras Tanura, through which up to a third of Saudi oil flows. More recently, in May 2004, jihadist gunmen opened fire on foreign workers in Yanbu, Saudi Arabia's petrochemical complex on the Red Sea, killing five foreign nationals. Later in the same month, Islamic extremists seized and killed 22 foreign oil workers in the Saudi city of Khobar. All of these attacks caused major disruptions in the oil market and a spike in insurance premiums, bringing oil prices to their highest level since 1990.  Whereas land targets are relatively well protected, the super-extended energy umbilical cord that extends by sea to connect the West and the Asian economies with the Middle East is more vulnerable than ever. Sixty percent of the world's oil is shipped by approximately 4,000 slow and cumbersome tankers. These vessels have little protection, and when attacked, they have nowhere to hide. (Except on Russian and Israeli ships, the only weapons crewmembers have today to ward off attackers are high-powered fire hoses and spotlights.)  If a single tanker were attacked on the high seas, the impact on the energy market would be marginal. But geography forces the tankers to pass through strategic chokepoints, many of which are located in areas where terrorists with maritime capabilities are active. These channels-major points of vulnerability for the world economy-are so narrow at points that a single burning supertanker and its spreading oil slick could block the route for other vessels. Were terrorist pirates to hijack a large bulk carrier or oil tanker, sail it into one of the chokepoints, and scuttle it to block the sea-lane, the consequences for the global economy would be severe: a spike in oil prices, an increase in the cost of shipping due to the need to use alternate routes, congestion in sea-lanes and ports, more expensive maritime insurance, and probable environmental disaster. Worse yet would be several such attacks happening simultaneously in multiple locations worldwide.  The Strait of Hormuz, connecting the Persian Gulf and the Arabian Sea, is only 1.5 miles wide at its narrowest point. Roughly 15 million barrels of oil are shipped through it daily. Between 1984 and 1987, when tankers were frequently attacked in the strait, shipping in the gulf dropped by 25 percent, causing the United States to intervene militarily. Since then, the strait has been relatively safe, but the war on terrorism has brought new threats. In his 2003 State of the Union address, President George W. Bush revealed that U.S. forces had already prevented terrorist attacks on ships there. Bab el Mandeb, the entrance to the Red Sea and a conduit for 3.3 million barrels per day, also is only 1.5 miles wide at its narrowest point. The Bosporus, linking the Black Sea to the Mediterranean, is less than a mile wide in some areas; ten percent of the 50,000 ships that pass through it each year are tankers carrying Russian and Caspian oil.

Global nuclear war

Royal 10 Jedediah, Director of Cooperative Threat Reduction at the U.S. Department of Defense, “Economic Integration, Economic Signaling and the Problem of Economic Crises,” in Economics of War and Peace: Economic, Legal and Political Perspectives, ed. Goldsmith and Brauer, p. 213-215
Less intuitive is how periods of economic decline may increase the likelihood of external conflict. Political science literature has contributed a moderate degree of attention to the impact of economic decline and the security and defence behaviour of interdependent states. Research in this vein has been considered at systemic, dyadic and national levels. Several notable contributions follow. First, on the systemic level, Pollins (2008) advances Modelski and Thompson's (1996) work on leadership cycle theory, finding that rhythms in the global economy are associated with the rise and fall of a pre-eminent power and the often bloody transition from one pre-eminent leader to the next. As such, exogenous shocks such as economic crises could usher in a redistribution of relative power (see also Gilpin, 1981) that leads to uncertainty about power balances, increasing the risk of miscalculation (Fearon, 1995). Alternatively, even a relatively certain redistribution of power could lead to a permissive environment for conflict as a rising power may seek to challenge a declining power (Werner, 1999). Separately, Pollins (1996) also shows that global economic cycles combined with parallel leadership cycles impact the likelihood of conflict among major, medium and small powers, although he suggests that the causes and connections between global economic conditions and security conditions remain unknown. Second, on a dyadic level, Copeland's (1996, 2000) theory of trade expectations suggests that ‘future expectation of trade’ is a significant variable in understanding economic conditions and security behaviour of states. He argues that interdependent states are likely to gain pacific benefits from trade so long as they have an optimistic view of future trade relations. However, if the expectations of future trade decline, particularly for difficult to replace items such as energy resources, the likelihood for conflict increases, as states will be inclined to use force to gain access to those resources. Crises could potentially be the trigger for decreased trade expectations either on its own or because it triggers protectionist moves by interdependent states.4 Third, others have considered the link between economic decline and external armed conflict at a national level. Blomberg and Hess (2002) find a strong correlation between internal conflict and external conflict, particularly during periods of economic downturn. They write, The linkages between internal and external conflict and prosperity are strong and mutually reinforcing. Economic conflict tends to spawn internal conflict, which in turn returns the favour. Moreover, the presence of a recession tends to amplify the extent to which international and external conflicts self-reinforce each other. (Blomberg & Hess, 2002, p. 89)Economic decline has also been linked with an increase in the likelihood of terrorism (Blomberg, Hess, & Weerapana, 2004), which has the capacity to spill across borders and lead to external tensions. Furthermore, crises generally reduce the popularity of a sitting government. ‘Diversionary theory’ suggests that, when facing unpopularity arising from economic decline, sitting governments have increased incentives to fabricate external military conflicts to create a ‘rally around the flag’ effect. Wang (1996), DeRouen (1995), and Blomberg, Hess, and Thacker (2006) find supporting evidence showing that economic decline and use of force are at least indirectly correlated. Gelpi (1997), Miller (1999), and Kisangani and Pickering (2009) suggest that the tendency towards diversionary tactics are greater for democratic states than autocratic states, due to the fact that democratic leaders are generally more susceptible to being removed from office due to lack of domestic support. DeRouen (2000) has provided evidence showing that periods of weak economic performance in the United States, and thus weak Presidential popularity, are statistically linked to an increase in the use of force. In summary, recent economic scholarship positively correlates economic integration with an increase in the frequency of economic crises, whereas political science scholarship links economic decline with external conflict at systemic, dyadic and national levels.5 This implied connection between integration, crises and armed conflict has not featured prominently in the economic-security debate and deserves more attention. This observation is not contradictory to other perspectives that link economic interdependence with a decrease in the likelihood of external conflict, such as those mentioned in the first paragraph of this chapter. Those studies tend to focus on dyadic interdependence instead of global interdependence and do not specifically consider the occurrence of and conditions created by economic crises. As such, the view presented here should be considered ancillary to those views.

Adv 2: Jus ad Bellum
The AUMF is our only domestic authority for targeting killings, but it is unclear on how we interpret international law.

Mark David Maxwell, Colonel, Judge Advocate with the U.S. Army, Winter 2012, TARGETED KILLING, THE LAW, AND TERRORISTS, Joint Force Quarterly, http://www.ndu.edu/press/targeted-killing.html

For the first time in modern U.S. history, the country was engaged in an armed conflict with members of an organization, al Qaeda, versus a state. The legal justification to use force, which includes targeted killings, against al Qaeda, the Taliban, and associated forces is twofold: self-defense and the law of war. (31) In armed conflict, the rules governing when an individual can be killed are starkly different than in peacetime. The law enforcement paradigm does not apply in armed conflict. Rather, designated terrorists may be targeted and killed because of their status as enemy belligerents. That status is determined solely by the President under the AUMF. Unlike the law enforcement paradigm, the law of war requires neither a certain conduct nor an analysis of the reasonable amount of force to engage belligerents. In armed conflict, it is wholly permissible to inflict "death on enemy personnel irrespective of the actual risk they present." (32) Killing enemy belligerents is legal unless specifically prohibited--for example, enemy personnel out of combat like the wounded, the sick, or the shipwrecked. (33) Armed conflict also negates the law enforcement presumption that lethal force against an individual is justified only when necessary. If an individual is an enemy, then "soldiers are not constrained by the law of war from applying the full range of lawful weapons." (34) Now the soldier is told by the state that an enemy is hostile and he may engage that individual without any consideration of the threat currently posed. The enemy is declared hostile; the enemy is now targetable. [ILLUSTRATION OMITTED] Anticipatory Self-defense This paradigm shift is novel for the United States. The President's authority to order targeted killings is clear under domestic law; it stems from the AUMF. Legal ambiguity of the U.S. authority to order targeted killings emerges, however, when it is required to interpret international legal norms like self-defense and the law of war. The United States has been a historic champion of these international norms, but now they are hampering its desires to target and kill terrorists. Skeptics of targeted killing admit that "[t]he decision to target specific individuals with lethal force after September 11 was neither unprecedented nor surprising." (35) Mary Ellen O'Connell has conceded, for example, that targeted killing against enemy combatants in Afghanistan is not an issue because "[t]he United States is currently engaged in an armed conflict" there. (36) But when the United States targets individuals outside a zone of conflict, as it did with al-Awlaki in Yemen, (37) it runs into turbulence because a state of war does not exist between the United States and Yemen. (38) A formidable fault line that is emerging between the Obama administration's position and many academics, international organizations, (39) and even some foreign governments (40) is where these targeted killings can be conducted. (41) According to the U.S. critics, if armed conflict between the states is not present at a location, then the law of war is never triggered, and the state reverts to a peacetime paradigm. In other words, the targeted individual cannot be killed merely because of his or her status as an enemy, since there is no armed conflict. Instead, the United States, as in peacetime, must look to the threat the individual possesses at the time of the targeting. There is a profound shift of the burden upon the state: the presumption now is that the targeted killing must be necessary. When, for example, the United States targeted and killed six al Qaeda members in Yemen in 2002, the international reaction was extremely negative: the strike constituted "a clear case of extrajudicial killing." (42) The Obama administration, like its predecessor, disagrees. Its legal justification for targeted killings outside a current zone of armed conflict is anticipatory self-defense. The administration cites the inherent and unilateral right every nation has to engage in anticipatory self-defense. This right is codified in the United Nations charter (43) and is also part of the U.S. interpretation of customary international law stemming from the Caroline case in 1837. A British warship entered U.S. territory and destroyed an American steamboat, the Caroline. In response, U.S. Secretary of State Daniel Webster articulated the lasting acid test for anticipatory self-defense: "[N]ecessity of self defense [must be] instant, overwhelming, leaving no choice of means and no moment for deliberation ... [and] the necessity of self defense, must be limited by that necessity and kept clearly within it." (44) A state can act under the guise of anticipatory self-defense. This truism, however, leaves domestic policymakers to struggle with two critical quandaries: first, the factual predicate required by the state to invoke anticipatory self-defense, on the one hand; and second, the protections the state's soldiers possess when they act under this authority, on the other. As to the first issue, there is simply no guidance from Congress to the President; the threshold for triggering anticipatory self-defense is ad hoc. As to the second issue, under the law of war, a soldier who kills an enemy has immunity for these precapture or warlike acts. (45) This "combatant immunity" attaches only when the law of war has been triggered. Does combatant immunity attach when the stated legal authority is self-defense? There is no clear answer. The administration is blurring the contours of the right of the state to act in Yemen under self-defense and the law of war protections afforded its soldiers when so acting. Therefore, what protections do U.S. Airmen enjoy when operating the drone that killed an individual in Yemen, Somalia, or Libya? If they are indicted by a Spanish court for murder, what is the defense? Under the law of war, it is combatant immunity. But if the law of war is not triggered because the killing occurred outside the zone of armed conflict, the policy could expose Airmen to prosecution for murder. In order to alleviate both of these quandaries, Congress must step in with legislative guidance. Congress has the constitutional obligation to fund and oversee military operations. (46) The goal of congressional action must not be to thwart the President from protecting the United States from the dangers of a very hostile world. As the debates of the Church Committee demonstrated, however, the President's unfettered authority in the realm of national security is a cause for concern. Clarification is required because the AUMF gave the President a blank check to use targeted killing under domestic law, but it never set parameters on the President's authority when international legal norms intersect and potentially conflict with measures stemming from domestic law. 

Absence of a clear legal framework leads to conflation of jus ad bellum and jus in bello, that leads to unregulated warfare.

Laurie Blank, Director, International Humanitarian Law Clinic, Emory Law School, 2012, Targeted Strikes: The Consequences of Blurring the Armed Conflict and Self-Defense Justifications, http://www.wmitchell.edu/lawreview/Volume38/documents/11.BlankFINAL.pdf

For the past several years, the United States has relied on both armed conflict and self-defense as legal justifications for targeted strikes outside of the zone of active combat in Afghanistan. A host of interesting questions arise from both the use of targeted strikes and the expansive U.S. justifications for such strikes, including the use of force in self-defense against non-state actors, the use of force across state boundaries, the nature and content of state consent to such operations, the use of targeted killing as a lawful and effective counterterrorism measure, and others.7 Furthermore, each of the justifications—armed conflict and self-defense—raises its own challenging questions regarding the appropriate application of the law and the parameters of the legal paradigm at issue. For example, if the existence of an armed conflict is the justification for certain targeted strikes, the immediate follow-on questions include the determination of a legitimate target within an armed conflict with a terrorist group and the geography of the battlefield. Within the self-defense paradigm, key questions include the very contours of the right to use force in self-defense against individuals and the implementation of the concepts of necessity and imminence, among many others. However, equally fundamental questions arise from the use of both justifications at the same time, without careful distinction delimiting the boundaries between when one applies and when the other applies. From the perspective of the policymaker, the use of both justifications without further distinction surely offers greater flexibility and potential for action in a range of circumstances.8 To the extent such flexibility does not impact the implementation of the relevant law or hinder the development and enforcement of that law in the future, it may well be an acceptable goal. In the case of targeted strikes in the current international environment of armed conflict and counterterrorism operations occurring at the same time, however, the mixing of legal justifications raises significant concerns about both current implementation and future development of the law. One overarching concern is the conflation in general of jus ad bellum and jus in bello. The former is the law governing the resort to force—sometimes called the law of self-defense—and the latter is the law regulating the conduct of hostilities and the protection of persons in conflict—generally called the law of war, the law of armed conflict, or international humanitarian law. International law reinforces a strict separation between the two bodies of law, ensuring that all parties have the same obligations and rights during armed conflict to ensure that all persons and property benefit from the protection of the laws of war. For example, the Nuremberg Tribunal repeatedly held that Germany’s crime of aggression neither rendered all German acts unlawful nor prevented German soldiers from benefitting from the protections of the jus in bello. 9 More recently, the Special Court for Sierra  Leone refused to reduce the sentences of Civil Defense Forces fighters on the grounds that they fought in a “legitimate war” to protect the government against the rebels.10 The basic principle that the rights and obligations of jus in bello apply regardless of the justness or unjustness of the overall military operation thus remains firmly entrenched. Indeed, if the cause at arms influenced a state’s obligation to abide by the laws regulating the means and methods of warfare and requiring protection of civilians and persons hors de combat, states would justify all departures from jus in bello with reference to the purported justness of their cause. The result: an invitation to unregulated warfare.11 

Maintaining this separation is crucial to maintaining orderly relations between states and overall operational effectiveness. 

Laurie Blank, Director, International Humanitarian Law Clinic, Emory Law School, 2012, Targeted Strikes: The Consequences of Blurring the Armed Conflict and Self-Defense Justifications, http://www.wmitchell.edu/lawreview/Volume38/documents/11.BlankFINAL.pdf

Second, on a broader level of legal application and interpretation, the development of the law itself is affected by the failure to delineate between relevant legal paradigms. “Emerging technologies of potentially great geographic reach raise the issue of what regime of law regulates these activities as they spread,”90 and emphasize the need to foster, rather than hinder, development of the law in these areas. Many argue that the ability to use armed drones across state borders without risk to personnel who could be shot down or captured across those borders has an expansive effect on the location of conflict and hostilities. In effect, they suggest that it is somehow “easier” to send unmanned aircraft across sovereign borders because there is no risk of a pilot being shot down and captured, making the escalation and spillover of conflict more likely.91 Understanding the parameters of a conflict with terrorist groups is important, for a variety of reasons, none perhaps more important than the life-and-death issues detailed above. By the same measure, understanding the authorities for and limits on a state’s use of force in self-defense is essential to maintaining orderly relations between states and to the ability of states to defend against attacks, from whatever quarter. The extensive debates in the academic and policy worlds highlight the  fundamental nature of both inquiries. However, the repeated assurances from the U.S. government that targeted strikes are lawful in the course of armed conflict or in exercise of the legitimate right of self-defense—without further elaboration and specificity—allows for a significantly less nuanced approach. As long as a strike seems to fit into the overarching framework of helping to defend the United States against terrorism, there no longer would be a need to carefully delineate the parameters of armed conflict and self-defense, where the outer boundaries of each lie and how they differ from each other. From a purely theoretical standpoint, this limits the development and implementation of the law. Even from a more practical policy standpoint, the United States may well find that the blurred lines prove detrimental in the future when it seeks sharper delineations for other purposes.  In the immediate aftermath of the May 1, 2011 raid that killed Osama bin Laden, one issue that dominated news stories and blogs for several days was the question of whether the Navy Seals executing the mission were obligated to attempt to capture bin Laden before killing him and, as a subsidiary question, whether bin Laden attempted to surrender before he was killed.92 This issue highlights the distinction between the armed conflict and self-defense regimes and the dangers of conflating them most directly. Under the LOAC, an individual who is a legitimate target can be targeted with deadly force as a first resort. Once an individual is hors de combat, either through injury, sickness or capture, he or she may not be attacked.93 Furthermore, the LOAC outlaws any  denial of quarter. 94 Indeed, killing or wounding an enemy fighter who has laid down his arms and surrendered is a war crime under Article 8(2)(b)(vi) of the Rome Statute of the International Criminal Court.95 The prohibition on killing or harming detained persons, whether prisoners of war or other detainees, does not extend to an obligation to seek to capture before killing, however. Rather, “combatants and civilians directly participating in the hostilities must be hors de combat . . . before an obligation to capture attaches.”96 Thus, while combatants must not attack persons who have surrendered (technically there is no obligation to actually capture persons who surrender; the law prohibits attacking persons who have surrendered), they have no obligation to offer opportunities for surrender.97 As one scholar has explained, [O]nce an armed conflict exists, it is not incumbent on the army of the one party to inquire whether members of a military unit of the other party wish to surrender before attacking it. The onus is on the party that wishes to surrender and thereby prevent attack to make this clear.98 At the heart of the matter, therefore, the legal issue centers on a clear expression of the intent to surrender.99 Surrender must be accepted but need not be solicited. By all accounts, for example, this appeared to be the rules of engagement for the bin Laden raid. According to then-CIA director Leon Panetta’s explanation, The authority here was to kill bin Laden. And obviously, under the rules of engagement, if he had in fact thrown up his hands, surrendered and didn’t appear to be representing any kind of threat, then they were to capture him. But they had full authority to kill him.100 In contrast, human rights law’s requirement that force only be used as a last resort when absolutely necessary for the protection of innocent victims of an attack creates an obligation to attempt to capture a suspected terrorist before any lethal targeting.101 A state using force in self-defense against a terrorist cannot therefore target him or her as a first resort but can only do so if there are no alternatives—meaning that an offer of surrender or an attempt at capture has been made or is entirely unfeasible in the circumstances. Thus, if non-forceful measures can foil the terrorist attack without the use of deadly force, then the state may not use force in self-defense.102 The supremacy of the right to life means that “even the most dangerous individual must be captured, rather than killed, so long as it is practically feasible to do so, bearing in mind all of the circumstances.”103 No more, this obligation to capture first rather than kill is not dependent on the target’s efforts to surrender; the obligation actually works the other way: the forces  may not use deadly force except if absolutely necessary to protect themselves or innocent persons from immediate danger, that is, self-defense or defense of others. As with any law enforcement operation, “the intended result . . . is the arrest of the suspect,” 104 and therefore every attempt must be made to capture before resorting to lethal force. In the abstract, the differences in the obligations regarding surrender and capture seem straightforward. The use of both armed conflict and self-defense justifications for all targeted strikes without differentiation runs the risk of conflating the two very different approaches to capture in the course of a targeting operation. This conflation, in turn, is likely to either emasculate human rights law’s greater protections or undermine the LOAC’s greater permissiveness in the use of force, either of which is a problematic result. An oft-cited example of the conflation of the LOAC and human rights principles appears in the 2006 targeted killings case before the Israeli Supreme Court. In analyzing the lawfulness of the Israeli government’s policy of “targeted frustration,” the Court held, inter alia, that [a] civilian taking a direct part in hostilities cannot be attacked at such time as he is doing so, if a less harmful means can be employed. . . . Indeed, among the military means, one must choose the means whose harm to the human rights of the harmed person is smallest. Thus, if a terrorist taking a direct part in hostilities can be arrested, interrogated, and tried, those are the means which should be employed.105 The Israeli Supreme Court’s finding that targeting is only lawful if no less harmful means are available—even in the context of an armed conflict—“impose[s] a requirement not based in [the LOAC].”106 Indeed, the Israeli Supreme Court “used the kernel of  a human rights rule—that necessity must be shown for any intentional deprivation of life, to restrict the application of [a LOAC] rule—that in armed conflict no necessity need be shown for the killing of combatants or civilians taking a direct part in hostilities.” 107 Although the holding is specific to Israel and likely influenced greatly by the added layer of belligerent occupation relevant to the targeted strikes at issue in the case,108 it demonstrates some of the challenges of conflating the two paradigms. First, if this added obligation of less harmful means was understood to form part of the law applicable to targeted strikes in armed conflict, the result would be to disrupt the delicate balance of military necessity and humanity and the equality of arms at the heart of the LOAC. Civilians taking direct part in hostilities—who are legitimate targets at least for the time they do so—would suddenly merit a greater level of protection than persons who are lawful combatants, a result not contemplated in the LOAC.109  Second, soldiers faced with an obligation to always use less harmful means may well either refrain from attacking the target—leaving the innocent victims of the terrorist’s planned attack unprotected—or disregard the law as unrealistic and ineffective. Neither option is appealing. The former undermines the protection of innocent civilians from unlawful attack, one of the core purposes of the LOAC. The latter weakens respect for the value and role of the LOAC altogether during conflict, a central component of the protection of all persons in wartime. From the opposing perspective, if the armed conflict rules for capture and surrender were to bleed into the human rights and law enforcement paradigm, the restrictions on the use of force in self-defense would diminish. Persons suspected of terrorist attacks and planning future terrorist attacks are entitled to the same set of rights as other persons under human rights law and a relaxed set of standards will only minimize and infringe on those rights. Although there is no evidence that targeted strikes using drones are being used in situations where there is an obligation to seek capture and arrest, it is not hard to imagine a scenario in which the combination of the extraordinary capabilities of drones and the conflation of standards can lead to exactly that scenario. If states begin to use lethal force as a first resort against individuals outside of armed conflict, the established framework for the protection of the right to life would begin to unravel. Not only would targeted individuals suffer from reduced rights, but innocent individuals in the vicinity would be subject to significantly greater risk of injury and death as a consequence of the broadening use of force outside of armed conflict.  C. Proportionality in Three Acts Proportionality is a term tossed around in a variety of ways and settings with regard to the use of force, by states, by individuals, against both individuals and objects. It is a central principle of the LOAC, a key normative requirement framing the right to use force in self-defense, and an essential factor limiting the use of force within law enforcement and human rights parameters. Each concept of proportionality plays a central role in its own legal regime; each has important protective purposes. The primary issue in analyzing jus ad bellum proportionality is whether the defensive use of force is appropriate in relation to the ends sought, measuring the extent of the use of force against the overall military goals, such as fending off an attack or subordinating the enemy. This proportionality focuses not on some measure of symmetry between the original attack and the use of force in response, but on whether the measure of counter-force used is proportionate to the needs and goals of repelling or deterring the original attack.110 As a report to the International Law Commission explains, [I]t would be mistaken . . . to think that there must be proportionality between the conduct constituting the armed attack and the opposing conduct. The action needed to halt and repulse the attack may well have to assume dimensions disproportionate to those of the attack suffered. What matters in this respect is the result to be achieved by the ‘defensive’ action, and not the forms, substance and strength of the action itself.111 In both Nicaragua v. United States and Armed Activities on the Territory of the Congo, the International Court of Justice reaffirmed that proportionality focuses on the degree of force needed to eliminate the danger or repel the attack.112 The Court declared in the latter case that the Ugandan operations capturing “airports and towns many hundreds of kilometres from Uganda’s border would  not seem proportionate to the series of transborder attacks it claimed had given rise to the right of self-defence.” 113 Thus, a violation of jus ad bellum proportionality only occurs when “the defender [does] more than reasonably required in the circumstances to deter a threatened attack or defeat an ongoing one.”114 The LOAC principle of proportionality requires that parties refrain from attacks in which the expected civilian casualties will be excessive in relation to the anticipated military advantage gained. Proportionality in the LOAC is a prospective analysis, viewed from the perspective of the commander at the time of the attack. Merely adding up the resulting civilian casualties and injuries and assessing the actual value gained from a military operation may be the simpler approach, because “the results of an attack are often tangible and measurable, whereas expectations are not.”115 However, it does not do justice to the complexities inherent in combat; instead, the proportionality of any attack must be viewed from the perspective of the military commander on the ground, taking into account the information he or she had at the time. As the ICTY declared in Prosecutor v. Galic, for example, “In determining whether an attack was proportionate it is necessary to examine whether a reasonably well-informed person in the circumstances of the actual perpetrator, making reasonable use of the information available to him or her, could have expected excessive civilian casualties to result from the attack.”116 Finally, proportionality in human rights law refers to the measure of force directed at the intended target of the attack. Law enforcement authorities can use no more force than is absolutely necessary to effectuate an arrest, defend themselves, or defend others from attack. “In the domestic context, the force used must be strictly proportionate to the aim to be achieved.”117 United  Nations General Assembly Resolution 34/169 adopted a Code of Conduct for Law Enforcement Officials, which states that “[l]aw enforcement officials may use force only when strictly necessary and to the extent required for the performance of their duty.” 118 The commentary to that provision states that the principle of proportionality restricts the use of force by such officials. In particular, in human rights law and law enforcement, “the principle of proportionality operates to protect the object of state violence by allowing only that amount of force necessary to subdue a hostile actor.”119 These three forms of proportionality differ substantially from each other. “[P]roportionality in law enforcement is a strikingly different concept from its meaning and function under the law of armed conflict.”120 The former focuses on the object of state violence—the target of the deadly force—while the latter focuses on the unintended victims of the use of force, which is directed at legitimate targets of attack. In addition, jus ad bellum proportionality is unconcerned with the extent of civilian casualties and instead focuses on the extent of the force a state uses to counter or deter an attack or threat of attack. Each serves a key purpose in international law, but when they become conflated or the lines between them become blurred, their force will be diminished. When the U.S. continually offers both armed conflict and self-defense as the justification for targeted strikes, the result is that one or more of these different forms of proportionality may be applied when it is not relevant or, perhaps more troubling, will not be applied when it should. Imagine, for example, a scenario in which the United States targets an individual in what should be a self-defense—i.e., outside of armed conflict—situation but that distinction is lost because of the general use of both justifications in all situations. That scenario is one in which the force used must be absolutely necessary and proportional to the need to deter the terrorist’s planned attack. And yet, because no differentiation is made between that situation and another that rightly falls within an armed conflict paradigm, the focus of policy and academic  discourse is on whether the attack comported with the LOAC principle of proportionality—that is, whether the incidental civilian casualties from the attack were excessive. Two sets of rights lose protection in this scenario: the right of the individual being targeted to not be targeted with deadly force as a first resort, and the right of those persons who fall within the category of “incidental casualties,” whose death is not a violation of the LOAC but would likely be a violation of human rights law. 121 In the opposite scenario, soldiers fighting in an armed conflict would no longer be able to use lethal force as a first resort absent a showing of individualized threat and necessity in every case, a situation in which the LOAC’s acceptance of targeting on the basis of status (for certain categories of persons) would be eliminated. On first glance, such a development seems more protective of rights, without a doubt. However, it undoes the inherent delicate balance between military necessity and humanity that lies at the heart of the LOAC, likely trending too far in the direction of the latter. “There is no treaty language regarding ‘proportionate force’ applied against military units or other military objectives, and State practice historically has emphasized application of ‘overwhelming force’ against enemy forces.”122 More important, “Conflating these disparate principles into a singular regulatory norm substantially degrades the scope of lawful targeting authority and confuses those charged with executing combat operations.”123 In addition, when soldiers can no longer use force in a manner appropriate to fulfill their mission to defend against and defeat the relevant threat, the state fails to protect its own citizens from ongoing or future attacks. 

This degrades the entire collective security structure resulting in widespread interstate war

Craig Martin, Associate Professor of Law at Washburn University School of Law, 2011, GOING MEDIEVAL: TARGETED KILLING, SELFDEFENSE AND THE JUS AD BELLUM REGIME, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1956141

The United States has been engaging in this practice of using drone-mounted missile systems to kill targeted individuals since at least 2002.98 An increasing number of countries are developing drone capabilities, and other countries have employed different methods of targeted killing that constitute a use of force under jus ad bellum.99 The evidence suggests that the United States intends to continue and indeed expand the program, and there is a growing body of scholarly literature that either defends the policy’s legality, or advocates adjustment in international law to permit such action. There is, therefore, a real prospect that the practice could become more widespread, and that customary international law could begin to shift to reflect the principles implicit in the U.S. justification and in accordance with the rationales developed to support it. Some of the implications of such an adjustment in the jus ad bellum regime are obvious from the foregoing analysis. As discussed, there would be a rejection of the narrow principle of self-defense in favor of something much closer to the Grotian concept of defensive war, encompassing punitive measures in response to past attacks and preventative uses of force to halt the development of future threats. The current conditions for a legitimate use of force in self-defense, namely the occurrence or imminence of an armed attack, necessity, and proportionality, would be significantly diluted or abandoned. Not only the doctrine of self-defense, but other aspects of the collective security system would be relaxed as well. Harkening back to Grotian notions of law enforcement constituting a just cause for war, the adjusted jus ad bellum regime would potentially permit the unilateral use of force against and within states for the purpose of attacking NSAs as such, in effect to enforce international law in jurisdictions that were incapable of doing so themselves.100 This would not only further undermine the concept of self-defense, but would undermine the exclusive jurisdiction that the U.N. Security Council currently has to authorize the use of force for purposes of “law enforcement” under Chapter VII of the Charter. Thus, both of the exceptions to the Article 2(4) prohibition on the use of force would be expanded. In addition, however, the targeted killing policy threatens to create other holes in the jus ad bellum regime. This less obvious injury would arise from changes that would be similarly required of the IHL regime, and the resulting modifications to the fundamental relationship between the two regimes. These changes could lead to a complete severance of the remaining connection between the two regimes. Indeed, Ken Anderson, a scholar who has testified more than once on this subject before the U.S. Congress,101 has advocated just such a position, suggesting that the United States should assert that its use of force against other states in the process of targeted killings, while justified by the right to self-defense, does not rise to such a level that it would trigger the existence of an international armed conflict or the operation of IHL principles.102 If customary international law evolved along such lines, reverting to gradations in the types of use of force, the change would destroy the unity of the system comprised of the jus ad bellum and IHL regimes, and there would be legal “black holes” in which states could use force without being subject to the limitations and conditions imposed by the IHL regime. The structure of Harold Koh’s two-pronged justification similarly implies a severance of this relationship between jus ad bellum and IHL, albeit in a different and even more troubling way. His policy justification consists of two apparently independent and alternative arguments—that the United States is in an armed conflict with Al Qaeda and associated groups; and that the actions are justified as an exercise of self-defense. The suggestion seems to be that the United States is entitled on either basis to use armed force not just against the individuals targeted, but also against states in which the terrorist members are located. In other words, the first prong of the argument is that the use of force against another sovereign state, for the purposes of targeting Al Qaeda members, is justified by the existence of an armed conflict with Al Qaeda. If this is indeed what is intended by the policy justification, it represents an extraordinary move, not just because it purports to create a new category of armed conflict (that is, a “transnational” armed conflict without geographic limitation),103 but because it also suggests that there need be no jus ad bellum justification at all for a use of force against another state. Rather, the implication of Koh’s rationale is that the existence of an armed conflict under IHL can by itself provide grounds for exemption from the prohibition against the threat or use of force under the jus ad bellum regime. This interpretation of the justifications cannot be pressed too far on the basis of the language of Mr. Koh’s speech alone, which he hastened to explain at the time was not a legal opinion.104 The two justifications could be explained as being supplementary rather than independent and alternative in nature. But the conduct of the United States in the prosecution of the policy would appear to confirm that it is based on these two independent justifications.105 The strikes against groups and states unrelated to the 9/11 attacks could be explained in part by the novel idea that force can be used against NSAs as such, wherever they may be situated. But even assuming some sort of strict liability for states in which guilty NSAs are found, that explanation still does not entirely account for the failure to tie the use of force against the different groups to specific armed attacks launched by each such group. This suggests that the United States is also relying quite independently on the argument that it is engaged in an armed conflict with all of these groups, and that the existence of such an armed conflict provides an independent justification for the use of force against the states in which the groups may be operating. While the initial use of force in jus ad bellum terms is currently understood to bring into existence an international armed conflict and trigger the operation of IHL, the changes suggested by the policy would turn this on its head, by permitting the alleged existence of a “transnational” armed conflict to justify the initial use of force against third states. Whereas the two regimes currently operate as two components of an overall legal system relating to war, with one regime governing the use of force and the other the conduct of hostilities in the resulting armed conflict, the move attempted by the U.S. policy would terminate these independent but inter-related roles within a single system, and expand the role and scope of IHL to essentially replace aspects of the jus ad bellum regime. This would not only radically erode the jus ad bellum regime’s control over the state use of force, but it could potentially undermine the core idea that war, or in more modern terms the use of force and armed conflict, constitutes a legal state that triggers the operation of special laws that govern the various aspects of the phenomenon. There is a risk of return to a pre-Grotian perspective in which “war” was simply a term used to describe certain kinds of organized violence, rather than constituting a legal institution characterized by a coherent system of laws designed to govern and constrain all aspects of its operation. There is a tendency in the U.S. approach to the so-called “global war on terror” to cherry-pick principles of the laws of war and to apply them in ways and in circumstances that are inconsistent with the very criteria within that legal system that determine when and how it is to operate. This reflects a certain disdain for the idea that the laws of war constitute an internally coherent system of law.106 In short, the advocated changes to the jus ad bellum regime and to the relationship between it and the IHL regime, and thus to the laws of war system as a whole,107 would constitute marked departures from the trajectory the system has been on during its development over the past century, and would be a repudiation of deliberate decisions that were made in creating the U.N. system after the Second World War.108 The premise of my argument is not that any return to past principles is inherently regressive. A rejection of recent innovations in favor of certain past practices might be attractive to some in the face of new transnational threats. The argument here is not even to deny the idea that the international law system may have to adapt to respond to the transnational terrorist threat. The point, rather, is that the kind of changes to the international law system that are implicit in the targeted killing policy, and which are advocated by its supporters, would serve to radically reduce the limitations and constraints on the use of force by states against states. The modern principles that are being abandoned were created for the purpose of limiting the use of force and thus reducing the incidence of armed conflict among nations. The rejection of those ideas and a return to older concepts relating to the law of war would restore aspects of a system in which war was a legitimate tool of statecraft, and international armed conflict was thus far more frequent and widespread.109 The entire debate on targeted killing is so narrowly focused on the particular problems posed by transnational terrorist threats, and how to manipulate the legal limitations that tend to frustrate some of the desired policy choices, that there is insufficient reflection on the broader context, and the consequences that proposed changes to the legal constraints would have on the wider legal system of which they are a part. It may serve the immediate requirements of the American government, in order to legitimize the killing of AQAP members in Yemen, to expand the concept of self-defense, and to suggest that states can use force on the basis of a putative “transnational” armed conflict with NSAs. The problem is that the jus ad bellum regime applies to all state use of force, and it is not being adjusted in some tailored way to deal with terrorism alone. If the doctrine of self-defense is expanded to include preventative and punitive elements, it will be so expanded for all jus ad bellum purposes. The expanded doctrine of self-defense will not only justify the use of force to kill individual terrorists alleged to be plotting future attacks, but to strike the military facilities of states suspected of preparing for future aggression. If the threshold for use of force against states “harboring” NSAs is significantly reduced, the gap between state responsibility and the criteria for use of force will be reduced for all purposes. If the relationship between jus ad bellum and IHL is severed or altered, so as to create justifications for the use of force that are entirely independent of the jus ad bellum regime, then states will be entitled to use force against other states under the pretext of self-proclaimed armed conflict with NSAs generally. We may think about each of these innovations as being related specifically to operations against terrorist groups that have been responsible for heinous attacks, and applied to states that have proven uniquely unwilling or unable to take the actions necessary to deal with the terrorists operating within their territory. But no clear criteria or qualifications are in fact tied to the modifications that are being advanced by the targeted killing policy. Relaxing the current legal constraints on the use of force and introducing new but poorly defined standards, will open up opportunities for states to use force against other states for reasons that have nothing to do with anti-terrorist objectives. Along the lines that Jeremy Waldron argues in chapter 4 in this volume,110 more careful thought ought to be given to the general norms that we are at risk of developing in the interest of justifying the very specific targeted killing policy. Ultimately, war between nations is a far greater threat, and is a potential source of so much more human suffering than the danger posed by transnational terrorism. This is not to trivialize the risks that terrorism represents, particularly in an age when Al Qaeda and others have sought nuclear weapons. But we must be careful not to undermine the system designed to constrain the use of force and reduce the incidence of international armed conflict, in order to address a threat that is much less serious in the grand scheme of things.

Legal regime conflation results in widespread conflict escalation. 

Ryan Goodman, Anne and Joel Ehrenkranz Professor of Law, New York University School of Law, December 2009, CONTROLLING THE RECOURSE TO WAR BY MODIFYING JUS IN BELLO, Yearbook of International Humanitarian Law / Volume 12

A substantial literature exists on the conflation of jus ad bellum and jus in bello. However, the consequences for the former side of the equation – the resort to war – is generally under-examined. Instead, academic commentary has focused on the effects of compliance with humanitarian rules in armed conflict and, in particular, the equality of application principle. In this section, I attempt to help correct that imbalance. In the following analysis, I use the (admittedly provocative) short-hand labels of ‘desirable’ and ‘undesirable’ wars. The former consists of efforts that aim to promote the general welfare of foreign populations such as humanitarian interventions and, on some accounts, peacekeeping operations. The latter – undesirable wars – include conflicts that result from security spirals that serve neither state’s interest and also include predatory acts of aggression. 4.1.1 Decreased likelihood of ‘desirable wars’ A central question in debates about humanitarian intervention is whether the international community should be more concerned about the prospect of future Kosovos – ambitious military actions without clear legal authority – or future Rwandas – inaction and deadlock at the Security Council. Indeed, various institutional designs will tend to favor one of those outcomes over the other. In 1999, Kofi Annan delivered a powerful statement that appeared to consider the prospect of repeat Rwandas the greater concern; and he issued a call to arms to support the ‘developing international norm in favor of intervention to protect civilians from wholesale slaughter’.95 Ifoneassumesthatthereis,indeed,aneedforcontinuedorgreatersupport for humanitarian uses of force, Type I erosions of the separation principle pose a serious threat to that vision. And the threat is not limited to unilateral uses of force. It also applies to military operations authorized by the Security Council. In short, all ‘interventions to protect civilians from wholesale slaughter’ are affected. Two developments render desirable interventions less likely. First, consider implications of the Kosovo Commission/ICISS approach. The scheme imposes greater requirements on armed forces engaged in a humanitarian mission with respect to safeguarding civilian ives.96 If that scheme is intended to smoke out illicit intent,97 it is likely to have perverse effects: suppressing sincere humanitarian efforts at least on the margins. Actors engaged in a bona fide humanitarian intervention generally tend to be more protective of their own armed forces than in other conflicts. It is instructive to consider, for instance, the precipitous US withdrawal from the UN mission in Somalia – code-named Operation Restore Hope – after the loss of eighteen American soldiers in the Battle of Mogadishu in 1993, and the ‘lesson’ that policymakers drew from that conflict.98 Additionally, the Kosovoc ampaign – code-named Operation Noble Anvil – was designed to be a ‘zero-casualty war’ for US soldiers, because domestic public support for the campaign was shallow and unstable. The important point is that the Kosovo Commission/ICISS approach would impose additional costs on genuine humanitarian efforts, for which it is already difficult to build and sustain popular support. As a result, we can expect to see fewer bona fide interventions to protect civilians from atrocities.99 Notably, such results are more likely to affect two types of states: states with robust, democratic institutions that effectively reflect public opinion and states that highly value compliance with jus in bello. Both of those are the very states that one would most want to incentivize to initiate and participate in humanitarian interventions. The second development shares many of these same consequences. Consider the implications of the British House of Lords decision in Al-Jedda which cast doubt on the validity of derogations taken in peacekeeping operations as well as other military efforts in which the homeland is not directly at stake and the state could similarly withdraw. The scheme imposes a tax on such interventions by precluding the government from adopting measures that would otherwise be considered lawful and necessary to meet exigent circumstances related to the conflict. Such extraordinary constraints in wartime may very well temper the resolve to engage in altruistic intervention and military efforts that involve similar forms of voluntarism on the part of the state. Such a legal scheme may thus yield fewer such operations and the participation of fewer states in such multilateral efforts. And, the impact of the scheme should disproportionately affect the very states that take international human rights obligations most seriously. Notably, in these cases, the disincentives might weigh most heavily on third parties: states that decide whether and to what degree to participate in a coalition with the principal intervener. It is to be expected that the commitment on the part of the principal intervener will be stronger, and thus not as easily shifted by the erosion of the separation principle. The ability, however, to hold together a coalition of states is made much more difficult by these added burdens. Indeed, as the United States learned in the Kosovo campaign, important European allies were wary about the intervention, in part due to its lack of an international legal pedigree. And the weakness of the alliance, including German and Italian calls for an early suspension of the bombing campaign, impeded the ability to wage war in the first place. It may be these third party states and their decision whether to join a humanitarian intervention where the international legal regime matters most. Without such backing of important allies, the intervention itself is less likely to occur. It is also those states – the more democratic, the more rights respecting, and the more law abiding – that the international regime should prefer to be involved in these kinds of interventions. The developments regulating jus ad bellum through jus in bello also threaten to make ‘undesirable wars’ more likely. In previous writing, I argue that encouraging states to frame their resort to force through humanitarian objectives rather than other rationales would, in the aggregate, reduce the overall level of disputes that result in uncontrolled escalation and war.100 A reverse relationship also holds true. That is, encouraging states to forego humanitarian rationales in favor of other justifications for using force may culminate in more international disputes ending in uncontrolled escalation and war. This outcome is especially likely to result from the pressures created by Type I erosions of the separation principle. First, increasing the tax on humanitarian interventions (the Kosovo Commission/ICISS approach) and ‘wars of choice’ (the Al-Jedda approach) would encourage states to justify their resort to force on alternative grounds. For example, states would be incentivized to invoke other legitimated frameworks – such as security rationales involving the right to self-defense, collective self-defense, anticipatory self-defense, and traditional threats to international peace and security. And, even if military action is pursued through the Security Council, states may be reluctant to adopt language (in resolutions and the like) espousing or emphasizing humanitarian objectives. Second, the elevation of self-regarding – security and strategic – frameworks over humanitarian ones is more likely to lead to uncontrolled escalation and war. A growing body of social science scholarship demonstrates that the type of issue in dispute can constitute an important variable in shaping the course of interstate hostilities. The first generation of empirical scholarship on the origins of war did not consider this dimension. Political scientists instead concentrated on features of the international system (for example, the distribution of power among states) and on the characteristics of states (for example, forms of domestic governance structures) as the key explanatory variables. Research agendas broadened considerably, however, in subsequent years. More recently, ‘[s]everal studies have identified substantial differences in conflict behavior over different types of issues’.101 The available evidence shows that states are significantly more inclined to fight over particular types of issues that are elevated in a dispute, despite likely overall material and strategic losses.102 Academic studies have also illuminated possible causal explanations for these empirical patterns. Specifically, domestic (popular and elite) constituencies more readily support bellicose behavior by their government when certain salient cultural or ideological issues are in contention. Particular issue areas may also determine the expert communities (humanitarian versus security mindsets) that gain influence in governmental circles – a development that can shape the hard-line or soft-line strategies adopted in the course of the dispute. In short, these links between domestic political processes and the framing of international disputes exert significant influence on whether conflicts will eventually culminate in war. Third, a large body of empirical research demonstrates that states will routinely engage in interstate disputes with rivals and that those disputes which are framed through security and strategic rationales are more likely to escalate to war. Indeed, the inclusion of a humanitarian rationale provides windows of opportunity to control and deescalate a conflict. Thus, eliminating or demoting a humanitarian rationale from a mix of justifications (even if it is not replaced by another rationale) can be independently destabilizing. Espousing or promoting security rationales, on the other hand, is more likely to culminate in public demands for increased bellicosity, unintended security spirals, and military violence.103 Importantly, these effects may result even if one is skeptical about the power of international law to influence state behavior directly. It is reasonable to assume that international law is unlikely to alter the determination of a state to wage war, and that international law is far more likely to influence only the justificatory discourse states employ while proceeding down the warpath. However, as I argue in my earlier work, leaders (of democratic and nondemocratic) states become caught in their official justifications for military campaigns. Consequently, framing the resort to force as a pursuit of security objectives, or adding such issues to an ongoing conflict, can reshape domestic political arrangements, which narrows the subsequent range of policy options. Issues that initially enter a conflict due to disingenuous representations by political leaders can become an authentic part of the dispute over time. Indeed, the available social science research, primarily qualitative case studies, is even more relevant here. A range of empirical studies demonstrate such unintended consequences primarily in the case of leaders employing security-based and strategic rationales to justify bellicose behavior.104 A central finding is that pretextual and superficial justifications can meaningfully influence later stages of the process that shape popular and elite conceptions of the international dispute. And it is those understandings that affect national security strategies and the ladder of escalation to war. Indeed, one set of studies – of empires – suggests these are mechanisms for powerful states entering into disastrous military campaigns that their leaders did not initially intend. 

A failure to reauthorize the AUMF causes a reliance on broad  interpretations of international law- means the U.S. promotes massively chaotic and disruptive global norms.

Barnes, 12 
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A failure to reauthorize military force would lead to significant negative consequences on the international level as well. Denying the Executive Branch the authority to carry out military operations in the armed conflict against Al Qaeda would force the President to find authorization elsewhere, most likely in the international law of selfdefense— the jus ad bellum.142 Finding sufficient legal authority for the United States’s ongoing counterterrorism operations in the international law of self-defense, however, is problematic for several reasons. As a preliminary matter, relying on this rationale usurps Congress’s role in regulating the contours of U.S. foreign and national security policy. If the Executive Branch can assert “self-defense against a continuing threat” to target and detain terrorists worldwide, it will almost always be able to find such a threat.143 Indeed, the Obama Administration’s broad understanding of the concept of “imminence” illustrates the danger of allowing the executive to rely on a self-defense authorization alone.144  This approach also would inevitably lead to dangerous “slippery slopes.” Once the President authorizes a targeted killing of an individual who does not pose an imminent threat in the strict law enforcement sense of “imminence,”145 there are few potential targets that would be off-limits to the Executive Branch. Overly malleable concepts are not the proper bases for the consistent use of military force in a democracy. Although the Obama Administration has disclaimed this manner of broad authority because the AUMF “does not authorize military force against anyone the Executive labels a ‘terrorist,’”146 relying solely on the international law of self defense would likely lead to precisely such a result. The slippery slope problem, however, is not just limited to the United States’s military actions and the issue of domestic control. The creation of international norms is an iterative process, one to which the United States makes significant contributions. Because of this outsized influence, the United States should not claim international legal rights that it is not prepared to see proliferate around the globe. Scholars have observed that the Obama Administration’s “expansive and open-ended interpretation of the right to self-defence threatens to destroy the prohibition on the use of armed force . . . .”147 Indeed, “[i]f other states were to claim the broad-based authority that the United States does, to kill people anywhere, anytime, the result would be chaos.”148  Encouraging the proliferation of an expansive law of international self-defense would not only be harmful to U.S. national security and global stability, but it would also directly contravene the Obama Administration’s national security policy, sapping U.S. credibility. The Administration’s National Security Strategy emphasizes U.S. “moral leadership,” basing its approach to U.S. security in large part on “pursu[ing] a rules-based international system that can advance our own interests by serving mutual interests.”149 Defense Department General Counsel Jeh Johnson has argued that “[a]gainst an unconventional enemy that observes no borders and does not play by the rules, we must guard against aggressive interpretations of our authorities that will discredit our efforts, provoke controversy and invite challenge.”150 Cognizant of the risk of establishing unwise international legal norms, Johnson argued that the United States “must not make [legal authority] up to suit the moment.”151 The Obama Administration’s global counterterrorism strategy is to “adher[e] to a stricter interpretation of the rule of law as an essential part of the wider strategy” of “turning the page on the past [and rooting] counterterrorism efforts within a more durable, legal foundation.”152  Widely accepted legal arguments also facilitate cooperation from U.S. allies, especially from the United States’ European allies, who have been wary of expansive U.S. legal interpretations.153 Moreover, U.S. strategy vis-à-vis China focuses on binding that nation to international norms as it gains power in East Asia.154 The United States is an international “standard-bearer” that “sets norms that are mimicked by others,”155 and the Obama Administration acknowledges that its drone strikes act in a quasi-precedential fashion.156 Risking the obsolescence of the AUMF would force the United States into an “aggressive interpretation” of international legal authority,157 not just discrediting its  own rationale, but facilitating that rationale’s destabilizing adoption by nations around the world.158 United States efforts to entrench stabilizing global norms and oppose destabilizing international legal interpretations—a core tenet of U.S. foreign and national security policy159—would undoubtedly be hampered by continued reliance on self defense under the jus ad bellum to authorize military operations against international terrorists. Given the presumption that the United States’s armed conflict with these terrorists will continue in its current form for at least the near term, ongoing authorization at the congressional level is a far better choice than continued reliance on the jus ad bellum. Congress should reauthorize the use of force in a manner tailored to the global conflict the United States is fighting today. Otherwise, the United States will be forced to continue to rely on a statute anchored only to the continued presence of those responsible for 9/11, a group that was small in 2001 and, due to the continued successful targeting of Al Qaeda members, is rapidly approaching zero. 
Specifically – countries would model our use of anticipatory self-defense.
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Conclusion Preventive self-defense entails waging a war or an attack by choice, in order to prevent a suspected enemy from changing the status quo in an unfavorable direction. Prevention is acting in anticipation of a suspected latent threat that might fully emerge someday. One might rightfully point out that preventive strikes are nothing new—the Iraq War is simply a more recent example in a long history of the preventive use of force. The strategic theorist Colin Gray (2007:27), for example, argues that “far from being a rare and awful crime against an historical norm, preventive war is, and has always been, so common, that its occurrence seems remarkable only to those who do not know their history.” Prevention may be common throughout history, but this does not change the fact that it became increasingly difficult to justify after World War II, as the international community developed a core set of normative principles to guide state behavior, including war as a last resort. The threshold for war was set high, imposing a stringent standard for states acting in self-defense. Gray concedes that there has been a “slow and erratic, but nevertheless genuine, growth of a global norm that regards the resort to war as an extraordinary and even desperate measure” and that the Iraq war set a “dangerous precedent” (44). Although our cases do not provide a definitive answer for whether a preventive self-defense norm is diffusing, they do provide some initial evidence that states are re-orienting their military and strategic doctrines toward offense. In addition, these states have all either acquired or developed unmanned aerial vehicles for the purposes of reconnaissance, surveillance, and/or precision targeting. Thus, the results of our plausibility probe provide some evidence that the global norm regarding the use of force as a last resort is waning, and that a preventive self-defense norm is emerging and cascading following the example set by the United States. At the same time, there is variation among our cases in the extent to which they apply the strategy of self-defense. China, for example, has limited their adaption of this strategy to targeted killings, while Russia has declared their strategy to include the possibility of a preventive nuclear war. Yet, the preventive self-defense strategy is not just for powerful actors. Lesser powers may choose to adopt it as well, though perhaps only implementing the strategy against actors with equal or lesser power. Research in this vein would compliment our analyses herein. With the proliferation of technology in a globalized world, it seems only a matter of time before countries that do not have drone technology are in the minority. While preventive self-defense strategies and drones are not inherently linked, current rhetoric and practice do tie them together. Though it is likely far into the future, it is all the more important to consider the final stage of norm evolution—internalization—for this particular norm. While scholars tend to think of norms as “good,” this one is not so clear-cut. If the preventive self-defense norm is taken for granted, integrated into practice without further consideration, it inherently changes the functioning of international relations. And unmanned aerial vehicles, by reducing the costs of war, make claims of preventive self-defense more palatable to the public. Yet a global norm of preventive self-defense is likely to be destabilizing, leading to more war in the international system, not less. It clearly violates notions of just war principles—jus ad bellum. The United States has set a dangerous precedent, and by continuing its preventive strike policy it continues to provide other states with the justification to do the same.
Causes escalation everywhere

William Bradford, Assistant Professor of Law, Indiana University School of Law, July 2004, SYMPOSIUM: THE CHANGING LAWS OF WAR:  DO WE NEED A NEW LEGAL REGIME AFTER SEPTEMBER 11?: "THE DUTY TO DEFEND THEM": n1 A NATURAL LAW JUSTIFICATION FOR THE BUSH DOCTRINE OF PREVENTIVE WAR, 79 Notre Dame L. Rev. 1365

For restrictivists, n67 anticipatory self-defense, despite its pedigree, is "fertile ground for torturing the self-defense concept" n68 and a dangerous warrant for manipulative, self-serving states to engage in prima facie illegal aggression while cloaking their actions under the guise of anticipatory self-defense and claiming legal legitimacy. n69 Analysis of the legitimacy of an act of anticipatory self-defense requires replacing the objectively verifiable prerequisite of an "armed attack" under Article 51 with the subjective perception of a "threat" of such an attack as perceived by the state believing itself a target, and thus determination of whether a state has demonstrated imminence before engaging in anticipatory self-defense lends itself to post hoc judgments of an infinite number of potential scenarios, spanning a continuum from the most innocuous of putatively civilian acts, including building roads and performing scientific research, to the most threatening, including the overt marshaling of thousands of combat troops in offensive dispositions along a contested border. Establishing the necessity of anticipatory self-defense in response to a pattern of isolated incidents over a period of time is an equally subjective task susceptible to multiple determinations and without empirical standards to guide judgment. n70 History is replete with examples of aggression masquerading as anticipatory self-defense, n71 including the Japanese invasion of Manchuria in [*1385] 1931 n72 and the German invasion of Poland in 1939, n73 and by simply recharacterizing their actions as anticipatory self-defense rather than aggression dedicated to territorial revanchism or fulfillment of religious obligations, self-interested states such as China, North Korea, Pakistan, or members of the Arab League, restrictivists warn, might claim the legal entitlement to attack, respectively, Taiwan, South Korea, India, and Israel. n74 Moreover, taken to its logical extreme the doctrine of anticipatory self-defense might be interpreted as authorizing a state under the leadership of a paranoid decisionmaker to attack the entire world on the false suspicion of threats emanating from every corner. n75
Solvency
The United States Federal Government should limit the 2001 Authorization for Use of Military Force to the armed or military wings of al-Qaeda, the Taliban, and their co-belligerents.

Co-Belligerent distinction limits enemy definition in the AUMF
Bradley & Goldsmith, 2005 [Curtis A,  Professor, University of Virginia School of Law , Jack L,  Professor, Harvard Law School, Harvard Law Review, “ CONGRESSIONAL AUTHORIZATION AND THE WAR ON TERRORISM”, May,  VOLUME 118,  NUMBER 7, http://www.uio.no/studier/emner/jus/humanrights/HUMR5503/h09/undervisningsmateriale/bradley_goldsmith.pdf, BJM]

 

Nothing in the analysis thus far has indicated how close the affilia-tion between a terrorist group and al Qaeda must be in order to make the group part of the same “organization” as al Qaeda. Dictionary definitions of “organization” are not helpful in this regard. The inter-national law concepts of neutrality and co-belligerency provide better guidance, and confirm that the “enemy” in an armed conflict can in-clude the enemy’s affiliates. A co-belligerent state is a “fully fledged belligerent fighting in association with one or more belligerent pow-ers.”291 One way that a state can become a co-belligerent is through systematic or significant violations of its duties under the law of neu-trality.292 A neutral state’s fundamental duties are nonparticipation in the conflict and impartiality toward belligerents.293 Among other things, this means that the neutral state must not participate in acts of war by the belligerent, must not supply war materials to a belligerent, and must not permit belligerents to use its territory to move troops or munitions, or to establish wartime communication channels.294 Under these law-of-war principles, a state is deemed to be in an armed conflict with a “neutral” state that systematically violates its neutral duties.These principles provide a guide for determining which terrorist organizations are included within the AUMF. Terrorist organizations that act as agents of al Qaeda, participate with al Qaeda in acts of war against the United States, systematically provide military resources to al Qaeda, or serve as fundamental communication links in the war against the United States, and perhaps those that systematically permit their buildings and safehouses to be used by al Qaeda in the war against the United States, are analogous to co-belligerents in a tradi-tional war. Because the laws of war at a minimum would deem “neu-trals” that systematically violate the laws of neutrality by supporting or assisting other terrorist organizations to be lawful military targets, the AUMF should — consistent with its text, with presidential practice in prior wars, and with standard delegation principles — extend to ter-rorist organizations that are functional co-belligerents of al Qaeda.

Limiting the scope of the AUMF to the following requirements solves.

Mark David Maxwell, Colonel, Judge Advocate with the U.S. Army, Winter 2012, TARGETED KILLING, THE LAW, AND TERRORISTS, Joint Force Quarterly, http://www.ndu.edu/press/targeted-killing.html

This reality of conflict with nonstate actors was the leading catalyst for the International Committee of the Red Cross (ICRC) to convene. The result was the Interpretive Guidance on the Direct Participation in Hostilities, adopted by the ICRC in 2009. The guidance attempted to tackle the legal contours of whether individuals who do not don a uniform, but take a direct part in hostilities, can be targeted. The guidance provides a roadmap for advancing the position that a status of individuals exists in armed conflict that is separate and distinct from both combatants and civilians. The trend to treat everyone in this special type of armed conflict as civilians--some of whom are uninvolved with the conflict and others who are taking a direct part--is simply rejected by the guidance. (62) By treating everyone in these types of armed conflict as civilians, the principle of distinction between warriors and civilians becomes weakened, if not irrelevant. This led the ICRC to posit that "organized armed groups constitute the armed forces of a non-State party to the conflict and consist only of individuals whose continuous function is to take a direct part in hostilities." (63) The ICRC guidance acknowledges the historic ambiguity of how to treat nonstate actors who are an organized armed group: "While it is generally recognized that members of State armed forces in non-international armed conflict do not qualify as civilians, treaty law, State practice, and international jurisprudence have not unequivocally settled whether the same applies to members of organized armed groups (i.e. the armed forces of non-State parties to an armed conflict)." (64) Given this ambiguity, the guidance does not lump all actors in an armed conflict within the category of civilians even though "it might be tempting to conclude that membership in such groups is simply a continuous form of civilian direct participation in hostilities." (65) This would "create parties to non-international armed conflicts whose entire armed forces remain part of the civilian population." (66) Instead, the guidance boldly concludes that "[a]s the wording and logic of Article 3 G[eneva] C[onventions] I-IV and Additional Protocol II reveals, civilians, armed forces, and organized armed groups of the parties to the conflict are mutually exclusive categories also in non-international armed conflict." A status--members of an organized armed group--is crystallized. The guidance narrowly defines what constitutes a member of any organized armed group: the term "refers exclusively to the armed or military wing of a non-State party: its armed forces in a functional sense." (67) This armed wing can be targeted like the armed forces of a state in an armed conflict because the armed wing's purpose is to conduct hostilities. (68) The crux of distinguishing whether an individual is a member of an organized armed group or a civilian is whether the person performs a continuous combat function. (69) Therefore, two requirements--membership in a group and the conduct of that group--must be met before an individual can be considered a member of an organized armed group and thereby be targeted because of his or her status. First, the individual must be a member of an organized group because the "[c]ontinuous combat function requires lasting integration into an organized armed group." (70) Second, the organized group must be conducting hostilities. If these two requirements are met, a belligerent nonstate actor can be targeted without regard to current or future conduct. Therefore, under this two-part analysis: "[a]n individual recruited, trained, and equipped by such a group to continuously and directly participate in hostilities on its behalf can be considered to assume a continuous combat function even before he or she first carries out a hostile act." (71) [ILLUSTRATION OMITTED] Like a member of an armed force (a soldier), the member of the armed group is part of a structure whose aim is to inflict violence upon the state. A soldier might never take a direct part in hostilities, but he holds the status of someone who can be targeted because of his membership in an organization whose function is to perform hostilities. The test for status must be the threat posed by the group and the member's course of conduct that allows that threat to persist. This danger-centric approach is echoed by the Commentary to the Second Protocol: "Those who belong to armed forces or armed groups may be attacked at any time. If a civilian participates directly in hostilities, it is clear that he will not enjoy any protection against attacks for as long as his participation lasts. Thereafter, as he no longer presents any danger for the adversary, he may not be attacked; moreover, in case of doubt regarding the status of an individual, he is presumed to be a civilian." (72) Nonstate actors can be targeted only if membership in the organized armed group can be positively established by the state through a pattern of conduct demonstrating a military function. (73) This logic would make it analogous to the soldier: the soldier is a danger and presents a threat continuously because of his status. Once a state demonstrates membership in an organized armed group, the members can be presumed to be a continuous danger. Because this danger is worldwide, the state can now act in areas outside the traditional zones of conflict. It is the individual's conduct over time--regardless of location--that gives him the status. Once the status attaches, the member of the organized armed group can be targeted. Enter Congress The weakness of this theory is that it is not codified in U.S. law; it is merely the extrapolation of international theorists and organizations. The only entity under the Constitution that can frame and settle Presidential power regarding the enforcement of international norms is Congress. As the check on executive power, Congress must amend the AUMF to give the executive a statutory roadmap that articulates when force is appropriate and under what circumstances the President can use targeted killing. This would be the needed endorsement from Congress, the other political branch of government, to clarify the U.S. position on its use of force regarding targeted killing. For example, it would spell out the limits of American lethality once an individual takes the status of being a member of an organized group. Additionally, statutory clarification will give other states a roadmap for the contours of what constitutes anticipatory self-defense and the proper conduct of the military under the law of war. Congress should also require that the President brief it on the decision matrix of articulated guidelines before a targeted killing mission is ordered. As Kenneth Anderson notes, "[t]he point about briefings to Congress is partly to allow it to exercise its democratic role as the people's representative." (74) The desire to feel safe is understandable. The consumers who buy SUVs are not buying them to be less safe. Likewise, the champions of targeted killings want the feeling of safety achieved by the elimination of those who would do the United States harm. But allowing the President to order targeted killing without congressional limits means the President can manipulate force in the name of national security without tethering it to the law advanced by international norms. The potential consequence of such unilateral executive action is that it gives other states, such as North Korea and Iran, the customary precedent to do the same. Targeted killing might be required in certain circumstances, but if the guidelines are debated and understood, the decision can be executed with the full faith of the people's representative, Congress. When the decision is made without Congress, the result might make the United States feel safer, but the process eschews what gives a state its greatest safety: the rule of law. 

Action to clearly define the enemy restricts the executive scope of the AUMF while preserving presidential flexibility and the joint decision-making capabilities

Cronogue 2012 [Graham, Duke University School of Law, J.D; University of North Carolina B.A. 2010, A NEW AUMF: DEFINING COMBATANTS IN THE WAR ON TERROR scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1294&context=djcil, BJM]
The AUMF must be updated. In 2001, the AUMF authorized force to  fight against America’s most pressing threat, the architects of 9/11.  However, much has changed since 2001. Bin Laden is dead, the Taliban  has been deposed, and it is extremist organizations other than al-Qaeda and  the Taliban who are launching many of the attacks against Americans and  coalition partners.124 In many ways, the greatest threat is coming from  groups not even around in 2001, groups such as AQAP and al Shabaab.125  Yet these groups do not fall under the AUMF’s authorization of force.  These groups are not based in the same country that launched the attacks,  have different leaders, and were not involved in planning or coordinating  9/11. Thus, under a strict interpretation of the AUMF, the President is not  authorized to use force against these groups.  Congress needs to specifically authorize force against groups outside  of al-Qaeda and the Taliban. Our security concerns demand that the  President can act quickly and decisively when facing threats. The current  authorization does not cover many of these threats, yet it is much more  difficult to achieve this decisiveness if the President is forced to rely solely  on his inherent powers. A clear congressional authorization would clear up  much of this problem. Under Justice Jackson’s framework, granting or  denying congressional authorization ensures that President does not operate  in the “zone of twilight.”126 Therefore, if Congress lays out the exact scope  of the President’s power, naming or clearly defining the targeted actors, the  constitutionality or unconstitutionality of presidential actions will become  much clearer.127  Removing the 9/11 nexus to reflect the current reality of war without  writing a carte blanche is the most important form of congressional  guidance regarding target authorization. In order for the President to  operate under the current AUMF, he must find a strong nexus between the  target and the attacks on September 11. As I have shown in this paper, this  nexus is simply non-existent for many groups fighting the United States  today. Yet, the President should want to operate pursuant to congressional  authorization, Justice Jackson’s strongest zone of presidential authority. In  order to achieve this goal, the administration has begun to stretch the  statutory language to include groups whose connection to the 9/11 attacks,  if any, is extraordinarily limited. The current presidential practice only  nominally follows the AUMF, a practice Congress has seemingly  consented to by failing to amend the statute for over ten years. This  “stretching” is dangerous as Congress is no longer truly behind the  authorization and has simply acquiesced to the President’s exercise of  broad authority.  The overarching purpose of the new authorization should be to make it  clear that the domestic legal foundation for using military force is not  limited to al-Qaeda and the Taliban but also extends to the many other  organizations fighting the United States. The language in Representative  McKeon’s bill does a fairly good job of achieving this goal by specifically  naming al-Qaeda and the Taliban along with the term “associated force.”  This provision makes it clear the President is still authorized to use force  against those responsible for 9/11 and those that harbored them by  specifically mentioning al-Qaeda and the Taliban. However, the additional  term “associated force” makes it clear that the authorization is not limited  to these two groups and that the President can use force against the allies  and separate branches of al-Qaeda and the Taliban. This creates a very  flexible authorization.  Despite the significant flexibility of the phrase “associated force  engaged in hostilities”, I would propose defining the term or substituting a  more easily understood and limited term. Associated force could mean  many things and apply to groups with varying levels of involvement.  Arguably any group that strongly identifies with or funds al-Qaeda or the  Taliban could be an associated force. Thus, we could end up in the  previously describe situation where group “I” who is in conflict with the  United States or a coalition partner in Indonesia over a completely different  issue becomes a target for its support of an associated force of al-Qaeda.  Beyond that, the United States is authorized to use all necessary force  against any groups that directly aid group “I” in its struggle.

My proposal for the new AUMF would appear as follows:  AFFIRMATION OF ARMED CONFLICT WITH AL-QAEDA,  THE TALIBAN, AND ASSOCIATED FORCES  Congress affirms that—  (1) the United States is engaged in an armed conflict with al-Qaeda, the  Taliban, and associated forces and that those entities continue to  pose a threat to the United States and its citizens, both domestically  and abroad;  a. for the purposes of this statute, an associated force is a  nation, organization, or person who enjoys close and well established  collaboration with al-Qaeda or the Taliban and  as part of this relationship has either engaged in or has  intentionally provided direct tactical or logistical support  for armed conflict against the United States or coalition  partners.  (2) the President has the authority to use all necessary and appropriate  force during the current armed conflict with al-Qaeda, the Taliban,  and associated forces pursuant to the Authorization for Use of  Military Force (Public Law 107-40; 50 U.S.C. 1541);  (3) the current armed conflict includes nations, organization, and  persons who—  a. are part of al-Qaeda, the Taliban, or associated forces; or  b. engaged in hostilities or have directly supported hostilities  in aid of a nation, organization or person described in  subparagraph (A);  c. or harbored a nation, organization, or person described in  subparagraph (A); and  (4) the President’s authority pursuant to the Authorization for Use of  Military Force includes the authority to detain belligerents,  including persons described in paragraph (3), until the termination  of hostilities.  (5) Nothing in this authorization should be construed to limit the  President’s ability to respond to new and emerging threats or engage  in appropriate and calculated actions of self-defense.

The definition of “associated forces” will add much needed clarity and  provide congressional guidance in determining what groups actually fall  under this provision. Rather than putting faith in the President not to abuse  his discretion, Congress should simply clarify what it means and limit his  discretion to acceptable amounts. The “close and well-established  collaboration” ensures that only groups with very close and observable ties  to al-Qaeda and the Taliban are designated as “associated forces.” While  the requirement that part of their collaboration involve some kind of  tactical or logistical support ensures that those classified as enemy  combatants are actually engaged, or part of an organization that is engaged,  in violence against the United States. Also, requiring that the associated  force’s violence be directed at the United States or a coalition partner and  that this violence is part of its relationship with al-Qaeda or the Taliban is  another important limitation.  First, requiring the associated force to engage in violence that is  directed at these nations ensures that “associated force” does not include  countries such as Iran that might have a relationship with al-Qaeda and  give it financial support but are not actually in violent conflict with the  United States. Second, requiring that this violence is made in furtherance of  its relationship with al-Qaeda and the Taliban ensures that the violence that  makes a group an “associated force” is actually related to its collaboration  with al-Qaeda and the Taliban. Without this second provision, a group that  supports al-Qaeda would be elevated to an “associated force” if it engaged  in violence with, for instance, Australia over a completely unrelated issue.  While some groups that work closely with and support al-Qaeda  would not be considered associated forces, it is important to limit the scope  of this term. This label effectively elevates the group to the same status as  al-Qaeda and the Taliban and attaches authorization for force against any  group that supports or harbors it. Furthermore, there is little real harm by  narrowly defining associated forces because the groups that do support al-  Qaeda will still be subject to the authorization under the “support” or  “harbor” prongs. Narrowly defining “associated forces” simply prevents  the problem of authorization spreading to supporters of those who are  merely supporters of al-Qaeda.  Compared to Representative McKeon’s proposal, these new  provisions would narrow the scope of authorization. The President would  not be able to use this authorization to attack new groups that both spring  up outside our current theater and have no relation to al-Qaeda, the Taliban  or the newly defined associated forces. However, part (5) of my  authorization would ensure that the President is not unnecessarily restricted  in responding to new and emergent threats from organizations that do not  collaborate and support al-Qaeda. In this way, the proposal incorporates  Robert Chesney’s suggestion, “[i]t may be that it [is] better to draw the  statutory circle narrowly, with language making clear that the narrow  framing does not signify an intent to try and restrict the President’s  authority to act when necessary against other groups in the exercise of  lawful self-defense.”128 The purpose of the new AUMF should not be to  give the President a carte blanche to attack any terrorist or extremist group  all over the world. The purpose of this authorization is to provide clear  authorization for the use of force against al-Qaeda and its allies. Moreover,  if a new group is created that has no relation to any of the relevant actors  defined in this statute, Congress can pass another authorization that  addresses this reality. The purpose of congressional authorization should  not be to authorize the President to act against every conceivable threat to  American interests. In fact, such an authorization would effectively strip  Congress of its constitutional war making powers. Instead, the new  proposal should provide clear domestic authorization for the use of force  against those nations that present the greatest threat to the United States  today.
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