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Topical affs can only restrict detention authority that is temporally constrained

Larsen, PhD Candidate in Sociology at York University and a Researcher at the York Centre for International and Security Studies, 3/30/2012
(Mike, http://redfile.wordpress.com/2012/03/30/indefinite-detention-2/)

The Wikipedia definition may not be the most useful starting point. For one thing, the reference to ‘enemy combatants’ suggests that the definition is based primarily on the American experience. This is fine, but indefinite detention is a much broader phenomenon. I would suggest that you start by defining the two component concepts:

Detention involves an involuntary deprivation of liberty. Martin and Mitchelson (2009, 460). define detention as “intentional practices that (i) restrict individuals’ ability to move from one place to another and (ii) impose order of space and time so that individual mobility is highly constrained, if not eliminated”. Detention is a form of incarceration that comes in many forms and takes place in a variety of settings, under various legal regimes.

Marten, Lauren L. and Mitchelson, Matthew L. 2009. “Geographies of Detention and Imprisonment: Interrogating Spatial Practices of Confinement, Discipline, Law, and State Power.” In Geography Compass. 3:1 459-477.

Something that is indefinite has no defined limits or boundaries. In the context of a discussion of indefinite detention, this implies something other than a fixed-term sentence or other temporally-constrained period of incarceration. It is a form of detention that is characterized by uncertainty in terms of its limits.

Violation—the plan restricts detention authority temporally-bounded by the cessation of armed hostilities

Oona Hathaway, Yale University professor of law and political science, et al, 2012, The Power to Detain: Detention and Terrorism Suspects After 9/11, www.law.yale.edu/documents/pdf/Intellectual_Life/YLS_PowertoDetain.pdf

For example, the 2002 AUMF uses the same “necessary and appropriate” language used in the 2001 AUMF. In addition, the scope of detention authority under the 2002 AUMF is geographically limited to Iraq and temporally limited to the duration of hostilities in Iraq and/or the temporal scope of the 2002 AUMF; any detention authority that comes with it is also similarly limited. See Military Commissions Act of 2009, Pub. L. No. 111-184, 123 Stat. 2190.

Vote neg

Limits–they shift the topic to any form of military detention, an unpredictable and expansive topic area

Ground–neg ground requires aff mechanism unity–allowing the aff to restrict definite detention skews neg link ground

Precision–the resolution, not the affirmative, is the focal point for neg preparation and research
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The aff decimates Presidential war powers—it’s a key issue. 

Horowitz ‘13

Colby, Fordham Law Review, “CREATING A MORE MEANINGFUL DETENTION STATUTE: LESSONS LEARNED FROM HEDGES V. OBAMA,” 81 Fordham L. Rev. 2853
On December 31, 2011, President Obama signed into law the National Defense Authorization Act, n90 an extensive act containing five divisions and spanning over 550 pages. n91 President Obama "signed this bill despite having serious reservations with certain provisions that regulate the [*2866] detention, interrogation, and prosecution of suspected terrorists." n92 One of the provisions that caused the President to have "serious reservations" about the NDAA was section 1021. n93 Section 1021 is titled "Affirmation of Authority of the Armed Forces of the United States to Detain Covered Persons Pursuant to the Authorization for Use of Military Force." n94 This section "affirms that the authority of the President to use all necessary and appropriate force pursuant to the [AUMF] includes the authority for the Armed Forces of the United States to detain covered persons ... pending disposition under the law of war." n95 Section 1021 specifies two categories of "covered persons" that can be detained: section 1021(b)(1) applies to those who "planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored those responsible," and section 1021(b)(2) applies to those who were "a part of or substantially supported al-Qaeda, the Taliban, or associated forces that are engaged in hostilities against the United States or its coalition partners, including any person who has committed a belligerent act or has directly supported such hostilities in aid of such enemy forces." n96 President Obama commented that, despite new language in the NDAA that is not included in the AUMF, section 1021 "breaks no new ground and is unnecessary." n97 The President's interpretation is supported by a subsection of section 1021 titled "Construction," which states that "nothing in this section is intended to limit or expand the authority of the President or the scope of the [AUMF]." n98 Another subsection, titled "Authorities," further limits section 1021 by declaring that "nothing in this section shall be construed to affect existing law or authorities relating to the detention of United States citizens, lawful resident aliens of the United States, or any other persons who are captured or arrested in the United States." n99 Although other statutes (like the DTA and MCA) have dealt with executive detention, section 1021 of the NDAA is the first statute to explicitly codify the President's substantive authority to detain terrorist suspects pursuant to the AUMF. n100 As commentators have recognized, the [*2867] problem is that the meaning of section 1021 is far from clear. n101 There are two general views about the scope of section 1021. Some, including the Chairman of the Senate Armed Services Committee, believe that it does nothing new. n102 Others view section 1021 as a dangerous expansion of the power of executive detention beyond the scope of the AUMF. n103 Regardless of whether section 1021 actually expands the President's substantive detention authority, both sides seem to agree on two things. First, section 1021 is significant because irrespective of its precise meaning, it is an explicit congressional affirmation of executive detention practices. n104 As will be discussed in the next section, congressional approval can significantly expand the President's war powers. Second, section 1021 leaves open the possibility of indefinite detention of American citizens. n105 As mentioned above, section 1021(e) merely states that the law remains unchanged regarding citizens, lawful resident aliens, or persons captured in the United States. It does not affirmatively state that individuals in these categories cannot be detained. The language of section 1021(e) (also known as the Feinstein Amendment I) leaves the question of whether American citizens can be indefinitely detained to the other branches. n106 The Supreme Court recognized the right to detain an American citizen in Hamdi n107 - a right, however, that appears to be against the policy of the Obama Administration. n108 As one Senator predicted, "these detention [*2868] provisions, even as they are amended, will present numerous constitutional questions that the courts will inevitably have to resolve." n109
Spills over and guts broader executive war powers. 
Green ‘9

Craig, Associate Professor, Temple Law School; University Fellowship, Princeton History Department; J.D., Yale Law School, “Ending the Korematsu Era: A Modern Approach ,” http://works.bepress.com/cgi/viewcontent.cgi?article=1002&context=roger_craig_green
Another lesson from sixty years of wartime cases concerns the role of precedent itself in guiding presidential action. Two viewpoints merit special notice, with each having roots in opinions by Justice Jackson. On one hand is his explanation in Korematsu that courts must not approve illegal executive action: A military order, however unconstitutional, is not apt to last longer than the military emergency. . . . But once a judicial opinion . . . show[s] that the Constitution sanctions such an order, the Court for all time has validated the principle of racial discrimination in criminal procedure and of transplanting American citizens. The principle then lies about like a loaded weapon, ready for the hand of any authority that can bring forward a plausible claim of an urgent need. Every repetition imbeds that principle more deeply in our law and thinking and expands it to new purposes. . . . A military commander may overstep the bounds of constitutionality, and it is an incident. But if we review and approve, that passing incident becomes the doctrine of the Constitution. There it has a generative power of its own, and all that it creates will be in its own image.270 This “loaded weapon” idea is orthodox in analysis of Korematsu as a racist morality play. The passage is cited as evidence that Supreme Court precedents really matter, and that tragically racist errors retain their menacing power throughout the decades.271 Students are reminded that Korematsu has never been directly overruled, thereby inviting imagination that Korematsu itself is a loaded weapon just waiting for a President to grasp and fire.272 This conventional approach is incomplete. As we have seen, the first and decisive precedent supporting World War II’s racist policies was not Korematsu but Hirabayashi; thus, Jackson himself helped to “load” the doctrinal “weapon” over which he worried just a year later.273 Jackson’s willingness to eviscerate Hirabayashi in Korematsu only exemplifies (as if anyone could doubt it) that no Supreme Court decision can fiat a legal principle “for all time.”274 Past cases can be overruled, disfavored, ignored, or reinterpreted if the Court finds reason to do so, and this is effectively what has happened to Korematsu and Hirabayashi themselves in the wake of Brown, the civil rights era, and other modern history.275 Korematsu was a direct “repetition” of Hirabayshi’s racism for “expand[ed]” purposes, yet it only launched these two cases farther toward their current pariah status.276 A second perspective on war-power precedents is Jackson’s Youngstown concurrence, which rejected President Truman’s effort to seize steel mills and maintain output for the Korean War.277 Jackson’s opinion ends with selfreferential pessimism about judicial authority itself: I have no illusion that any decision by this Court can keep power in the hands of Congress if it is not wise and timely in meeting its problems. . . . If not good law, there was worldly wisdom in the maxim attributed to Napoleon that “The tools belong to the man who can use them.” We may say that power to legislate for emergencies belongs in the hands of Congress, but only Congress itself can prevent power from slipping through its fingers.278 This “no illusion” realism about presidential authority views judicial limitations on the President as contingent on Congress’s political wisdom and responsiveness — without any bold talk about precedents as “loaded weapons” or stalwart shields. On the contrary, if taken seriously, Jackson’s opinion almost suggests that judicial decisions about presidential wartime activities are epiphenomenal: When Congress asserts its institutional prerogatives and uses them wisely, the executive might be restrained, but the Court cannot do much to swing that political balance of power. Jackson’s hardnosed analysis may seem intellectually bracing, but it understates the real-world power of judicial precedent to shape what is politically possible.279 Although Presidents occasionally assert their willingness to disobey Supreme Court rulings, actual disobedience of this sort is vanishingly rare and would carry grave political consequences.280 Even President Bush’s repeated losses in the GWOT did not spur serious consideration of noncompliance, despite strong and obvious support from a Republican Congress.281 Likewise, from the perspective of strengthening presidential power, Korematsu-era precedents clearly emboldened President Bush in his twenty-first-century choices about Guantanamo and military commissions.282 The modern historical record thus shows that judicial precedent can both expand and limit the operative sphere of presidential action. Indeed, the influence of judicial precedent is stronger than a court-focused record might suggest. The past sixty years have witnessed a massive bureaucratization and legalization of all levels of executive government.283 From the White House Counsel, to the Pentagon, to other entities addressing intelligence and national security issues, lawyers have risen to such high levels of governmental administration that almost no significant policy is determined without multiple layers of internal legal review.284 And these executive lawyers are predominantly trained to think — whatever else they may believe — that Supreme Court precedent is authoritative and binding.285 Some middle ground seems therefore necessary between the “loaded weapon” and “no illusion” theories of precedent. Although Supreme Court decisions almost certainly influence the scope of presidential war powers, such practical influence is neither inexorable nor timeless. A more accurate theory of war-power precedents will help explain why it matters that American case law includes a reservoir of Korematsu-era decisions supporting excessive executive war power, and will also suggest how lawyers, judges, and scholars might eviscerate such rulings’ force. Korematsu is the kind of iconic negative precedent that few modern lawyers would cite for its legal holding. Yet even as Korematsu’s negative valence is beyond cavil, the breadth and scope of that negativity are not clear. Everyone knows that Korematsu is wrong, yet like other legal icons — Marbury, Dred Scott, Lochner, Erie, and Brown — its operative meaning is debatable. Just as Korematsu was once an authoritative precedent and is now discredited, this Article has sought to revise Korematsu’s cultural meaning even further, transforming it from an isolated and irrelevant precedent about racial oppression to a broadly illuminating case about how courts supervise presidential war powers.

Causes nuclear and biological war and terrorism
Li ‘9
Zheyao, J.D. candidate, Georgetown University Law Center, 2009; B.A., political science and history, Yale University, 2006. This paper is the culmination of work begun in the "Constitutional Interpretation in the Legislative and Executive Branches" seminar, led by Judge Brett Kavanaugh, “War Powers for the Fourth Generation: Constitutional Interpretation in the Age of Asymmetric Warfare,” 7 Geo. J.L. & Pub. Pol'y 373 2009 WAR POWERS IN THE FOURTH GENERATION OF WARFARE

A. The Emergence of Non-State Actors

Even as the quantity of nation-states in the world has increased dramatically since the end of World War II, the institution of the nation-state has been in decline over the past few decades. Much of this decline is the direct result of the waning of major interstate war, which primarily resulted from the introduction of nuclear weapons.122 The proliferation of nuclear weapons, and their immense capacity for absolute destruction, has ensured that conventional wars remain limited in scope and duration. Hence, "both the size of the armed forces and the quantity of weapons at their disposal has declined quite sharply" since 1945.123 At the same time, concurrent with the decline of the nation-state in the second half of the twentieth century, non-state actors have increasingly been willing and able to use force to advance their causes. In contrast to nation-states, who adhere to the Clausewitzian distinction between the ends of policy and the means of war to achieve those ends, non-state actors do not necessarily fight as a mere means of advancing any coherent policy. Rather, they see their fight as a life-and-death struggle, wherein the ordinary terminology of war as an instrument of policy breaks down because of this blending of means and ends.124 It is the existential nature of this struggle and the disappearance of the Clausewitzian distinction between war and policy that has given rise to a new generation of warfare. The concept of fourth-generational warfare was first articulated in an influential article in the Marine Corps Gazette in 1989, which has proven highly prescient. In describing what they saw as the modem trend toward a new phase of warfighting, the authors argued that: In broad terms, fourth generation warfare seems likely to be widely dispersed and largely undefined; the distinction between war and peace will be blurred to the vanishing point. It will be nonlinear, possibly to the point of having no definable battlefields or fronts. The distinction between "civilian" and "military" may disappear. Actions will occur concurrently throughout all participants' depth, including their society as a cultural, not just a physical, entity. Major military facilities, such as airfields, fixed communications sites, and large headquarters will become rarities because of their vulnerability; the same may be true of civilian equivalents, such as seats of government, power plants, and industrial sites (including knowledge as well as manufacturing industries). 125 It is precisely this blurring of peace and war and the demise of traditionally definable battlefields that provides the impetus for the formulation of a new. theory of war powers. As evidenced by Part M, supra, the constitutional allocation of war powers, and the Framers' commitment of the war power to two co-equal branches, was not designed to cope with the current international system, one that is characterized by the persistent machinations of international terrorist organizations, the rise of multilateral alliances, the emergence of rogue states, and the potentially wide proliferation of easily deployable weapons of mass destruction, nuclear and otherwise. B. The Framers' World vs. Today's World The Framers crafted the Constitution, and the people ratified it, in a time when everyone understood that the state controlled both the raising of armies and their use. Today, however, the threat of terrorism is bringing an end to the era of the nation-state's legal monopoly on violence, and the kind of war that existed before-based on a clear division between government, armed forces, and the people-is on the decline. 126 As states are caught between their decreasing ability to fight each other due to the existence of nuclear weapons and the increasing threat from non-state actors, it is clear that the Westphalian system of nation-states that informed the Framers' allocation of war powers is no longer the order of the day. 127 As seen in Part III, supra, the rise of the modem nation-state occurred as a result of its military effectiveness and ability to defend its citizens. If nation-states such as the United States are unable to adapt to the changing circumstances of fourth-generational warfare-that is, if they are unable to adequately defend against low-intensity conflict conducted by non-state actors-"then clearly [the modem state] does not have a future in front of it.' 128 The challenge in formulating a new theory of war powers for fourthgenerational warfare that remains legally justifiable lies in the difficulty of adapting to changed circumstances while remaining faithful to the constitutional text and the original meaning. 29 To that end, it is crucial to remember that the Framers crafted the Constitution in the context of the Westphalian system of nation-states. The three centuries following the Peace of Westphalia of 1648 witnessed an international system characterized by wars, which, "through the efforts of governments, assumed a more regular, interconnected character."' 130 That period saw the rise of an independent military class and the stabilization of military institutions. Consequently, "warfare became more regular, better organized, and more attuned to the purpose of war-that is, to its political objective."' 1 3' That era is now over. Today, the stability of the long-existing Westphalian international order has been greatly eroded in recent years with the advent of international terrorist organizations, which care nothing for the traditional norms of the laws of war. This new global environment exposes the limitations inherent in the interpretational methods of originalism and textualism and necessitates the adoption of a new method of constitutional interpretation. While one must always be aware of the text of the Constitution and the original understanding of that text, that very awareness identifies the extent to which fourth-generational warfare epitomizes a phenomenon unforeseen by the Framers, a problem the constitutional resolution of which must rely on the good judgment of the present generation. 13 Now, to adapt the constitutional warmarking scheme to the new international order characterized by fourth-generational warfare, one must understand the threat it is being adapted to confront. C. The Jihadist Threat The erosion of the Westphalian and Clausewitzian model of warfare and the blurring of the distinction between the means of warfare and the ends of policy, which is one characteristic of fourth-generational warfare, apply to al-Qaeda and other adherents of jihadist ideology who view the United States as an enemy. An excellent analysis of jihadist ideology and its implications for the rest of the world are presented by Professor Mary Habeck. 133 Professor Habeck identifies the centrality of the Qur'an, specifically a particular reading of the Qur'an and hadith (traditions about the life of Muhammad), to the jihadist terrorists. 134 The jihadis believe that the scope of the Qur'an is universal, and "that their interpretation of Islam is also intended for the entire world, which must be brought to recognize this fact peacefully if possible and through violence if not."' 135 Along these lines, the jihadis view the United States and her allies as among the greatest enemies of Islam: they believe "that every element of modern Western liberalism is flawed, wrong, and evil" because the basis of liberalism is secularism. 136 The jihadis emphasize the superiority of Islam to all other religions, and they believe that "God does not want differing belief systems to coexist."' 37 For this reason, jihadist groups such as al-Qaeda "recognize that the West will not submit without a fight and believe in fact that the Christians, Jews, and liberals have united against Islam in a war that will end in the complete destruction of the unbelievers.' 138 Thus, the adherents of this jihadist ideology, be it al-Qaeda or other groups, will continue to target the United States until she is destroyed. Their ideology demands it. 139 To effectively combat terrorist groups such as al-Qaeda, it is necessary to understand not only how they think, but also how they operate. Al-Qaeda is a transnational organization capable of simultaneously managing multiple operations all over the world."14 It is both centralized and decentralized: al-Qaeda is centralized in the sense that Osama bin Laden is the unquestioned leader, but it is decentralized in that its operations are carried out locally, by distinct cells."4 AI-Qaeda benefits immensely from this arrangement because it can exercise direct control over high-probability operations, while maintaining a distance from low-probability attacks, only taking the credit for those that succeed. The local terrorist cells benefit by gaining access to al-Qaeda's "worldwide network of assets, people, and expertise."' 42 Post-September 11 events have highlighted al-Qaeda's resilience. Even as the United States and her allies fought back, inflicting heavy casualties on al-Qaeda in Afghanistan and destroying dozens of cells worldwide, "al-Qaeda's networked nature allowed it to absorb the damage and remain a threat." 14 3 This is a far cry from earlier generations of warfare, where the decimation of the enemy's military forces would generally bring an end to the conflict. D. The Need for Rapid Reaction and Expanded Presidential War Power By now it should be clear just how different this conflict against the extremist terrorists is from the type of warfare that occupied the minds of the Framers at the time of the Founding. Rather than maintaining the geographical and political isolation desired by the Framers for the new country, today's United States is an international power targeted by individuals and groups that will not rest until seeing her demise. The Global War on Terrorism is not truly a war within the Framers' eighteenth-century conception of the term, and the normal constitutional provisions regulating the division of war powers between Congress and the President do not apply. Instead, this "war" is a struggle for survival and dominance against forces that threaten to destroy the United States and her allies, and the fourth-generational nature of the conflict, highlighted by an indiscernible distinction between wartime and peacetime, necessitates an evolution of America's traditional constitutional warmaking scheme. As first illustrated by the military strategist Colonel John Boyd, constitutional decision-making in the realm of war powers in the fourth generation should consider the implications of the OODA Loop: Observe, Orient, Decide, and Act. 44 In the era of fourth-generational warfare, quick reactions, proceeding through the OODA Loop rapidly, and disrupting the enemy's OODA loop are the keys to victory. "In order to win," Colonel Boyd suggested, "we should operate at a faster tempo or rhythm than our adversaries." 145 In the words of Professor Creveld, "[b]oth organizationally and in terms of the equipment at their disposal, the armed forces of the world will have to adjust themselves to this situation by changing their doctrine, doing away with much of their heavy equipment and becoming more like police."1 46 Unfortunately, the existing constitutional understanding, which diffuses war power between two branches of government, necessarily (by the Framers' design) slows down decision- making. In circumstances where war is undesirable (which is, admittedly, most of the time, especially against other nation-states), the deliberativeness of the existing decision-making process is a positive attribute. In America's current situation, however, in the midst of the conflict with al-Qaeda and other international terrorist organizations, the existing process of constitutional decision-making in warfare may prove a fatal hindrance to achieving the initiative necessary for victory. As a slow-acting, deliberative body, Congress does not have the ability to adequately deal with fast-emerging situations in fourth-generational warfare. Thus, in order to combat transnational threats such as al-Qaeda, the executive branch must have the ability to operate by taking offensive military action even without congressional authorization, because only the executive branch is capable of the swift decision-making and action necessary to prevail in fourth-generational conflicts against fourthgenerational opponents.
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The United States federal judiciary should rule that persons detained in Guantanamo Bay under the War Powers Authority of the President of the United States must be released if they have not been convicted in an existing Article III court or a military court martial. 

The status quo is always an option – proving the CP worse does not justify the plan. Logical decision-making is the most portable skill.

And, presumption remains negative—the counterplan is less change and a tie goes to the runner.

Solves the case

Ivey, 9

(Editor in Chief-Boston College Intl & Comparative Law Review & Lieutenant-US Navy, “A Framework for Closing Guantanamo Bay,” 32 B.C. Int'l & Comp. L. Rev. 353, Spring, Lexis)
The closure of the facility at Guantanamo Bay and subsequent transfer to Fort Leavenworth coupled with the creation of an Article I Homeland Security Court or similar body is, perhaps, the best compromise between the demands of national security and international law. n193 Establishing such a court would protect security interests by appointing judges and prosecutors with security clearances required to evaluate the evidence to be used against terrorism suspects without compromising national security. n194 A Homeland Security Court would be subject to greater public scrutiny than the Military Commission system [*374] of trials. n195 Furthermore, Congressional establishment of such a court would allow the detention of those who have yet to commit a terrorist act but have the substantial propensity to do so, similar to how U.S. Courts allow detention of the insane, child molesters, and people with infectious diseases, because of their great potential danger. n196 Even Professor Katyal, one of the staunchest advocates for detainee legal protections, supports such an idea. n197 Finally, an Article I court would not necessarily be subject to all the restrictions of domestic criminal law, but would operate in accordance with the Constitution and international standards. n198 The good that closing the Guantanamo Bay facility will do for the United States on the global stage cannot be understated. n199 The continued operation of Guantanamo makes for easy rhetorical attacks by those who oppose the United States' commitment to democracy and freedom. n200 Heads of states who are suspected of human rights violations, including Robert Mugabe of Zimbabwe, Vladimir Putin of Russia, Bashar Assad of Syria, and Mahmoud Ahmadinejad of Iran, have all pointed to Guantanamo to deflect attention from their own misdeeds. n201 Concurrently, the State Department has reported increased difficulty promoting human rights policies abroad. n202 The continued operation of Guantanamo Bay only encourages the enemies of the United States, making martyrs, in a sense, of the people detained there. n203 Closing Guantanamo Bay will be a positive step toward restoring the United States' reputation as a global leader in human rights. n204 During trying times, the balance between human rights and security is often tipped in favor of security interests. n205 Nevertheless, it has become abundantly clear that human rights are intrinsically connected with the [*375] values we wish to protect through national security. n206 Many military leaders have noted that the breaches of international law at Guantanamo will lead to the mistreatment of U.S. prisoners of war. n207 Undoubtedly, national security and human rights are both important to preserve, but the United States cannot sacrifice one in the name of the other without consequences. n208 CONCLUSION If the United States wishes to reclaim its status as a leader of human rights in the international community, the prison at Guantanamo Bay needs to be closed as soon as possible. Despite the legal and foreign policy challenges that may exist, the executive and legislative branches of government need to reach out to the international community and find a workable alternative to the system currently in place. Otherwise, the United States will continue to be rhetorical fodder for those who oppose democracy and fuel U.S. enemies in the war on terrorism. As a threshold matter, the United States needs to develop internal policy to categorize prisoners in a clear and logical manner. This policy should clarify ambiguities in international standards such as the Geneva Conventions. To the greatest extent possible, prisoners should be transfered to their country of origin. The remainder could be transfered to Fort Leavenworth, Kansas, or a similar facility. This will provide the government, media, and human rights organizations greater oversight of detainee treatment and prison operations. A transfer to Fort Leavenworth alone will not remedy all the problems that exist in Guantanamo. The executive branch and Congress should consider establishing an Article I Homeland Security Court to provide a full and fair trial for prisoners that also respects the security needs of the free world. As the war on terrorism may continue indefinitely, the problems presented by fighters from terrorist organizations will not go away. Accordingly, a court equipped with judges and rules suited for the challenges presented by the war on terrorism will help prevent the legal quagmire caused by the tactics employed at Guantanamo. Finally, the United States needs to reach out and work with the international community to bring full closure to the issues surrounding the operation of Guantanamo Bay. The United Nations and third-party [*376] nations need to help with the repatriation of certain detainees. Further, the international community needs to respect the human rights and security risks presented by detainees transfered to their custody. These measures will restore the United States as a beacon for human rights and respect for international law.
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The plan decimates global adherence to LOAC—firmly supporting executive detention authority is key to enforcing the laws of war

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

International Obligations & Responsibilities and the International Rule of Law

The United States (U.S.) is currently detaining several hundred al-Qaeda and Taliban unlawful enemy combatants from more than 40 countries at a multi-million dollar maximum-security detention facility at the U.S. Naval Base in Guantanamo Bay, Cuba. These enemy detainees were captured while engaged in hostilities against the U.S. and its allies during the post-September 11, 2001 international armed conflict centered primarily in Afghanistan. The conflict now involves an ongoing concerted international campaign in collective self-defense against a common stateless enemy dispersed throughout the world. Domestic and international human rights organizations and other groups have criticized the U.S., n1 arguing that al-Qaeda and Taliban detainees in Cuba should be granted Geneva Convention III prisoner of war (POW) n2 status. They contend broadly that pursuant to the international laws of armed conflict (LOAC), combatants captured during armed conflict must be treated equally and conferred POW status. However, no such blanket obligation exists in international law. There is no legal or moral equivalence in LOAC between lawful combatants and unlawful combatants, or between lawful belligerency [*2] and unlawful belligerency (also referred to as lawful combatantry and unlawful combatantry). The U.S. has applied well-established existing international law in holding that the al-Qaeda and Taliban detainees are presumptively unlawful combatants not entitled to POW status. n3 Taliban and al-Qaeda enemy combatants captured without military uniforms in armed conflict are not presumptively entitled to, nor automatically granted, POW status. POW status is a privileged status given by a capturing party as an international obligation to a captured enemy combatant, if and when the enemy's previous lawful actions in armed conflict demonstrate that POW status is merited. In the case of captured al-Qaeda and Taliban combatants, their combined unlawful actions in armed conflict, and al-Qaeda's failure to adequately align with a state show POW status is not warranted. The role of the U.S. in the international community is unique. The U.S., although relatively a young state, is the world's oldest continuing democracy and constitutional form of government. The U.S. is a permanent member of the United Nations Security Council, the world's leading economic power, and its only military superpower. The U.S. is the only country in the world capable of commencing and supporting effectively substantial international military operations with an extensive series of military alliances, and the required numbers of mission-ready expeditionary forces consisting of combat airpower, land and naval forces, intelligence, special operations, airlift, sealift, and logistics. Great influence and capabilities, however, exact great responsibility. As a result of its unique role and influence within the international community, the U.S. has been placed at the forefront of respecting LOAC and promoting international respect for LOAC. The U.S. military has the largest, most sophisticated and comprehensive LOAC program in the world. The U.S. demonstrates respect for LOAC by devoting an extraordinary and unequalled level of resources to the development and enforcement of these laws, through an unparalleled LOAC training and education regimen for U.S. and allied [*3] military members, and a conscientious and consistent requirement that its forces comply with these laws in all military operations. Customary LOAC binds every country in the world including the U.S. International collective security and U.S. national security may be achieved only through a steadfast commitment to the Rule of Law. For the U.S. to grant POW status to captured members of al-Qaeda or the Taliban would be an abdication of these international legal responsibilities and obligations. It would set a dangerous precedent contrary to the Rule of Law and LOAC, and to the highest purpose of the laws of warfare, the protection of civilians during armed conflict. This article begins by explaining how LOAC protects civilians through the enforcement of clear distinctions between lawful combatants, unlawful combatants, and protected noncombatants. It summarizes the four conditions of lawful belligerency under customary and treaty-based LOAC, and instructs why combatants who do not meet these conditions do not possess combatant's privilege; that is, the immunity provided to members of the armed forces for acts in armed conflict that would otherwise be crimes in time of peace. The article then reviews why LOAC does not require that captured unlawful combatants be afforded POW status, and addresses specifically captured al-Qaeda and Taliban fighters. The practices and behavior of these fighters en masse in combat deny them privileges as lawful belligerents entitled to combatant's privilege. The article argues that al-Qaeda unlawful combatants are most appropriately described as hostes humani generis, "the common enemies of humankind." The article subsequently explains why al-Qaeda members, as hostes humani generis, are classic unlawful combatants, as part of a stateless organization that en masse engaged in combat unlawfully in an international armed conflict without any legitimate state or other authority. The article explicates al-Qaeda's theocratic-political hegemonic objectives and its use of global terrorism to further those objectives. The article expounds as to why international law deems a transnational act of private warfare by al-Qaeda as malum in se, "a wrong in itself." Related to al-Qaeda's status as hostes humani generis, the article describes one of the Taliban's many violations of international law; that is, willfully allowing al-Qaeda hostes humani generis to reside within Afghanistan's sovereign borders from where al-Qaeda could and did attack unlawfully other sovereign states. The article then details a state's inherent rights if and when attacked by such hostes humani generis. Following this, the article continues by asserting that there is no doubt or ambiguity as to the unlawful combatant status of the Taliban and al-Qaeda (shown by the failure of the Taliban en masse to meet the four fundamental criteria of lawful belligerency, al-Qaeda's statelessness en masse, and both their many acts of unlawful belligerency and violations of LOAC). As a result, the article states that there is no need or requirement for proceedings under [*4] Geneva Convention III, art. 5 to adjudicate their presumptive unlawful combatant status and non-entitlement to POW status pro forma. The article subsequently illustrates that, even though captured al-Qaeda and Taliban are unlawful combatants and not POWs, the U.S. as a matter of policy has treated and continues to treat all al-Qaeda and Taliban detainees humanely in accordance with customary international law, to the extent appropriate and consistent with military necessity and in a manner consistent with the principles and spirit of the Geneva Conventions. The article discusses that, under LOAC, the detainees are captured unlawful combatants that can be interned without criminal charges or access to legal counsel until the cessation of hostilities. However, the article then points out that the U.S. has no desire to, and will not, hold any unlawful combatant indefinitely. The article then notes that al-Qaeda and Taliban detainees, as unlawful combatants, are subject to trial by U.S. military commissions for their acts of unlawful belligerency or other violations of LOAC and international humanitarian law. It expounds that, when an opposing force detains an unlawful combatant in time of armed conflict, the unlawful combatant's right to legal counsel or other representation only arises if criminal charges are brought against the unlawful combatant. The article illustrates the security measures, evidence procedures, and the many executive due process protections afforded to detainees subject to the jurisdiction of U.S. military commissions. The article states that; if tried and convicted in a U.S. military commission, a detainee may be required to serve the adjudged sentence, such as punitive confinement. The article concludes that it is in the immediate and long-term national security interests of the U.S. to respect and uphold LOAC in all military operations. Ultimately, the United States has an obligation to the international community and the Rule of Law not to afford POW status to captured unlawful combatants such as the al-Qaeda and Taliban detainees in furtherance of both domestic and international security.
Nuclear war
Delahunty, associate prof – U St. Thomas Law, and Yoo, law prof – UC Berkeley, ‘10
(Robert and John, 59 DePaul L. Rev. 803)

Finally, the extension of IHRL to armed conflict may have significant consequences for the success of international law in advancing global welfare. Rules of the LOAC represent the delicate balancing between the imperatives of combat and the humanitarian goals in wartime. The LOAC has been remarkably successful in achieving compliance from warring nations in obeying these rules. This is most likely due to the reciprocal nature of the obligations involved. Nations treat prisoners of war well in order to guarantee that their own captive soldiers will be treated well by the enemy; nations will refrain from using weapons of mass destruction because they are deterred by their enemy's possession of the same weapons. It has been one of the triumphs of international law to increase the restrictions on the use of unnecessarily destructive and cruel weapons, and to advance the norms of distinction and the humane treatment of combatants and civilians in wartime. IHRL norms, on the other hand, may suffer from much lower rates of compliance. This may be due, in part, to the non-reciprocal nature of the obligations. One nation's refusal to observe freedom of speech, for example, will not cause another country to respond by depriving its own citizens of their rights. If IHRL norms--which were developed without much, if any, consideration of the imperatives of combat--merge into the LOAC, it will be likely that compliance with international law will decline. If nations must balance their security [*849] needs against ever more restrictive and out-of-place international rules supplied by IHRL, we hazard to guess that the latter will give way. Rather than attempt to superimpose rules for peacetime civilian affairs on the unique circumstances of the "war on terror," a better strategy for encouraging compliance with international law would be to adapt the legal system already specifically designed for armed conflict.

Solvency

Judicial-legal restrictions cede power to the President—turns the case and their precedent arguments

Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, March 2011, The Executive Unbound, p. 52-4

We now turn from Congress to the courts, the other main hope of liberal legalism. In both economic and security crises, courts are marginal participants. Here two Schmittian themes are relevant: that courts come too late to the crisis to make a real difference in many cases, and that courts have pragmatic and political incentives to defer to the executive, whatever the nominal standard of review. The largest problem, underlying these mechanisms, is that courts possess legal authority but not robust political legitimacy. Legality and legitimacy diverge in crisis conditions, and the divergence causes courts to assume a restrained role. We take up these points in turn. The Timing of Review A basic feature of judicial review in most Anglo-American legal systems is that courts rely upon the initiative of private parties to bring suits, which the courts then adjudicate as "cases and controversies" rather than as abstract legal questions. This means that there is always a time lag, of greater or lesser duration, between the adoption of controversial government measures and the issuance of judicial opinions on their legal validity Common lawyers sometimes praise this delayed review precisely because the delay ensures that courts are less likely to set precedents while crises are hot, precedents that will be warped by the emotions of the day or by the political power of aroused majorities." Delayed review has severe costs, however. For one thing, courts often face a fait accompli. Although it is sometimes possible to strangle new programs in the crib, once those measures are up and running, it is all the more difficult for courts to order that they be abolished. This may be because new measures create new constituencies or otherwise entrench themselves, creating a ratchet effect, but the simpler hypothesis is just that officials and the public believe that the measures have worked well enough. Most simply, returning to the pre-emergency status quo by judicial order seems unthinkable; doing so would just re-create the conditions that led the legislature and executive to take emergency measures in the first place. For another thing, even if courts could overturn or restrict emergency measures, by the time their review occurs, those measures will by their nature already have worked, or not. If they have worked, or at least if there is a widespread sense that the crisis has passed, then the legislators and public may not much care whether the courts invalidate the emergency measures after the fact. By the time the courts issue a final pronouncement on any constitutional challenges to the EESA, the program will either have increased liquidity and stabilized financial markets, or not. In either case, the legal challenges will interest constitutional lawyers, but will lack practical significance. Intensity of Review Another dimension of review is intensity rather than timing. At the level of constitutional law, the overall record is that courts tend to defer heavily to the executive in times of crisis, only reasserting themselves once the public sense of imminent threat has passed. As we will discuss in chapter 3, federal courts deciding administrative cases after 9/11 have tended to defer to the government's assertion of security interests, although more large-number work is necessary to understand the precise contours of the phenomenon. Schmitt occasionally argued that the administrative state would actually increase the power of judges, insofar as liberal legislatures would attempt to compensate for broad delegations to the executive by creating broad rights of judicial review; consider the Administrative Procedure Act (APA), which postdates Schmitt's claim. It is entirely consistent with the broader tenor of Schmitt's thought, however, to observe that the very political forces that constrain legislatures to enact broad delegations in times of crisis also hamper judges, including judges applying APA-style review. While their nominal power of review may be vast, the judges cannot exercise it to the full in times of crisis. Legality and Legitimacy At a higher level of abstraction, the basic problem underlying judicial review of emergency measures is the divergence between the courts' legal powers and their political legitimacy in times of perceived crisis. As Schmitt pointed out, emergency measures can be "exceptional" in the sense that although illegal, or of dubious legality; they may nonetheless be politically legitimate, if they respond to the public's sense of the necessities of the situation.71 Domesticating this point and applying it to the practical operation of the administrative state, courts reviewing emergency measures may be on strong legal ground, but will tend to lack the political legitimacy needed to invalidate emergency legislation or the executive's emergency regulations. Anticipating this, courts pull in their horns. When the public sense of crisis passes, legality and legitimacy will once again pull in tandem; courts then have more freedom to invalidate emergency measures, but it is less important whether or not they do so, as the emergency measure will in large part have already worked, or not. The precedents set after the sense of crisis has passed may be calmer and more deliberative, and thus of higher epistemic quality—this is the claim of the common lawyers, which resembles an application of the Madisonian vision to the courts—but the public will not take much notice of those precedents, and they will have little sticking power when the next crisis rolls around.

Detention restrictions increases rendition and drone strikes—comparatively worse and turns cred

Goldsmith, 12 

(Law Prof-Harvard, 6/29, Proxy Detention in Somalia, and the Detention-Drone Tradeoff, www.lawfareblog.com/2012/06/proxy-detention-in-somalia-and-the-detention-drone-tradeoff/

There has been speculation about the effect of the Obama administration’s pinched detention policy – i.e. no new detainees brought to GTMO, and no new detainees to Parwan (Afghanistan) from outside Afghanistan – on its other counterterrorism policies. I have long believed there must be some tradeoff between narrowing U.S. detention capabilities and other counterterrorism options, at least implicitly, and not necessarily for the better. As I wrote three years ago, in response to news reports that the Obama administration’s cutback on USG detentions resulted in more USG drone strikes and more outsourcing of rendition, detention, and interrogation: There are at least two problems with this general approach to incapacitating terrorists. First, it is not ideal for security. Sometimes it would be more useful for the United States to capture and interrogate a terrorist (if possible) than to kill him with a Predator drone. Often the United States could get better information if it, rather than another country, detained and interrogated a terrorist suspect. Detentions at Guantanamo are more secure than detentions in Bagram or in third countries. The second problem is that terrorist suspects often end up in less favorable places. Detainees in Bagram have fewer rights than prisoners at Guantanamo, and many in Middle East and South Asian prisons have fewer yet. Likewise, most detainees would rather be in one of these detention facilities than be killed by a Predator drone. We congratulate ourselves when we raise legal standards for detainees, but in many respects all we are really doing is driving the terrorist incapacitation problem out of sight, to a place where terrorist suspects are treated worse. The main response to this argument – especially as it applies to the detention-drone tradeoff – has been to deny any such tradeoff on the ground that there are no terrorists outside of Afghanistan (a) whom the United States is in a position to capture on the ground (as opposed to kill from the sky), and (b) whom the USG would like to detain and interrogate. Dan Klaidman’s book provides some counter-evidence, but I will save my analysis of that for a review I am writing. Here I would like to point to an important story by Eli Lake that reveals that the “United States soldiers have been hunting down al Qaeda affiliates in Somalia”; that U.S. military and CIA advisers work closely with the Puntland Security Force in Somalia, in part to redress piracy threats but mainly to redress threats from al-Shabab; that the Americans have since 2009 captured and brought to the Bosaso Central Prison sixteen people (unclear how many are pirates and how many are al-Shabab); and that American interrogators are involved in questioning al-Shabab suspects. The thrust of Lake’s story is that the conditions of detention at the Bosaso Central Prison are atrocious. But the story is also important for showing that that the United States is involved outside of Afghanistan in capturing members of terrorists organizations that threaten the United States, and does have a national security need to incapacitate and interrogate them. It does not follow, of course, that the USG can or should be in the business of detaining every al-Shabab suspect currently detained in the Bosaso Central Prison. But the Lake story does show that the alternatives to U.S. detention are invariably worse from a human rights perspective. It portends (along with last month’s WPR Report and related DOD press release) that our creeping involvement on the ground in places like Somalia and Yemen mean that the USG will in fact be in a position to capture higher-level terrorists in al Qaeda affiliates. And that in turn suggests that the factual premise underlying the denial of a detention-drone tradeoff will become harder and harder to defend.

Blowback

Legitimacy inevitable and irrelevant—not key to cooperation

Brooks and Wohlforth 09

Stephen G. Brooks is Associate Professor of Government at Dartmouth College. William C. Wohlforth is Daniel Webster Professor of Government and Chair of the Department of Government at Dartmouth College, Foreign Affairs, March/April 2009, "Reshaping the World Order", http://www.dartmouth.edu/~govt/faculty/BrooksWohlforth-FA2009.pdf

THE LEGITIMACY TO LEAD?

For analysts such as Zbigniew Brzezinski and Henry Kissinger, the key reason for skepticism about the United States’ ability to spearhead global institutional change is not a lack of power but a lack of legitimacy. Other states may simply refuse to follow a leader whose legitimacy has been squandered under the Bush administration; in this view, the legitimacy to lead is a ﬁxed resource that can be obtained only under special circumstances. The political scientist G. John Ikenberry argues in After Victory that states have been well positioned to reshape the institutional order only after emerging victorious from some titanic struggle, such as the French Revolution, the Napoleonic Wars, or World War I or II. For the neoconservative Robert Kagan, the legitimacy to lead came naturally to the United States during the Cold War, when it was providing the signal service of balancing the Soviet Union. The implication is that today, in the absence of such salient sources of legitimacy, the wellsprings of support for U.S. leadership have dried up for good. But this view is mistaken. For one thing, it overstates how accepted U.S. leadership was during the Cold War: anyone who recalls the Euromissile crisis of the 1980s, for example, will recognize that mass opposition to U.S. policy (in that case, over stationing intermediaterange nuclear missiles in Europe) is not a recent phenomenon. For another, it understates how dynamic and malleable legitimacy is. Legitimacy is based on the belief that an action, an actor, or a political order is proper, acceptable, or natural. An action—such as the Vietnam War or the invasion of Iraq—may come to be seen as illegitimate without sparking an irreversible crisis of legitimacy for the actor or the order. When the actor concerned has disproportionately more material resources than other states, the sources of its legitimacy can be refreshed repeatedly. After all, this is hardly the ﬁrst time Americans have worried about a crisis of legitimacy. Tides of skepticism concerning U.S. leadership arguably rose as high or higher after the fall of Saigon in 1975 and during Ronald Reagan’s ﬁrst term, when he called the Soviet Union an “evil empire.” Even George W. Bush, a globally unpopular U.S. president with deeply controversial policies, oversaw a marked improvement in relations with France, Germany, and India in recent years—even before the elections of Chancellor Angela Merkel in Germany and President Nicolas Sarkozy in France. Of course, the ability of the United States to weather such crises of legitimacy in the past hardly guarantees that it can lead the system in the future. But there are reasons for optimism. Some of the apparent damage to U.S. legitimacy might merely be the result of the Bush administration’s approach to diplomacy and international institutions. Key underlying conditions remain particularly favorable for sustaining and even enhancing U.S. legitimacy in the years ahead. The United States continues to have a far larger share of the human and material resources for shaping global perceptions than any other state, as well as the unrivaled wherewithal to produce public goods that reinforce the beneﬁts of its global role. No other state has any claim to leadership commensurate with Washington’s. And largely because of the power position the United States still occupies, there is no prospect of a counterbalancing coalition emerging anytime soon to challenge it. In the end, the legitimacy of a system’s leader hinges on whether the system’s members see the leader as acceptable or at least preferable to realistic alternatives. Legitimacy is not necessarily about normative approval: one may dislike the United States but think its leadership is natural under the circumstances or the best that can be expected. Moreover, history provides abundant evidence that past leading states—such as Spain, France, and the United Kingdom—were able to revise the international institutions of their day without the special circumstances Ikenberry and Kagan cite. Spain fashioned both normative and positive laws to legitimize its conquest of indigenous Americans in the early seventeenth century; France instituted modern concepts of state borders to meet its needs as Europe’s preeminent land power in the eighteenth century; and the United Kingdom fostered rules on piracy, neutral shipping, and colonialism to suit its interests as a developing maritime empire in the nineteenth century. As Wilhelm Grewe documents in his magisterial The Epochs of International Law, these states accomplished such feats partly through the unsubtle use of power: bribes, coercion, and the allure of lucrative long-term cooperation. Less obvious but often more important, the bargaining hands of the leading states were often strengthened by the general perception that they could pursue their interests in even less palatable ways—notably, through the naked use of force. Invariably, too, leading states have had the power to set the international agenda, indirectly aªecting the development of new rules by deﬁning the problems they were developed to address. Given its naval primacy and global trading interests, the United Kingdom was able to propel the slave trade to the forefront of the world’s agenda for several decades after it had itself abolished slavery at home, in 1833. The bottom line is that the United States today has the necessary legitimacy to shepherd reform of the international system.
Data disproves hegemony impacts

Fettweis, 11
Christopher J. Fettweis, Department of Political Science, Tulane University, 9/26/11, Free Riding or Restraint? Examining European Grand Strategy, Comparative Strategy, 30:316–332, EBSCO

It is perhaps worth noting that there is no evidence to support a direct relationship between the relative level of U.S. activism and international stability. In fact, the limited data we do have suggest the opposite may be true. During the 1990s, the United States cut back on its defense spending fairly substantially. By 1998, the United States was spending $100 billion less on defense in real terms than it had in 1990.51 To internationalists, defense hawks and believers in hegemonic stability, this irresponsible “peace dividend” endangered both national and global security. “No serious analyst of American military capabilities,” argued Kristol and Kagan, “doubts that the defense budget has been cut much too far to meet America’s responsibilities to itself and to world peace.”52 On the other hand, if the pacific trends were not based upon U.S. hegemony but a strengthening norm against interstate war, one would not have expected an increase in global instability and violence.

The verdict from the past two decades is fairly plain: The world grew more peaceful while the United States cut its forces. No state seemed to believe that its security was endangered by a less-capable United States military, or at least none took any action that would suggest such a belief. No militaries were enhanced to address power vacuums, no security dilemmas drove insecurity or arms races, and no regional balancing occurred once the stabilizing presence of the U.S. military was diminished. The rest of the world acted as if the threat of international war was not a pressing concern, despite the reduction in U.S. capabilities. Most of all, the United States and its allies were no less safe. The incidence and magnitude of global conflict declined while the United States cut its military spending under President Clinton, and kept declining as the Bush Administration ramped the spending back up. No complex statistical analysis should be necessary to reach the conclusion that the two are unrelated.

Military spending figures by themselves are insufficient to disprove a connection between overall U.S. actions and international stability. Once again, one could presumably argue that spending is not the only or even the best indication of hegemony, and that it is instead U.S. foreign political and security commitments that maintain stability. Since neither was significantly altered during this period, instability should not have been expected. Alternately, advocates of hegemonic stability could believe that relative rather than absolute spending is decisive in bringing peace. Although the United States cut back on its spending during the 1990s, its relative advantage never wavered.

However, even if it is true that either U.S. commitments or relative spending account for global pacific trends, then at the very least stability can evidently be maintained at drastically lower levels of both. In other words, even if one can be allowed to argue in the alternative for a moment and suppose that there is in fact a level of engagement below which the United States cannot drop without increasing international disorder, a rational grand strategist would still recommend cutting back on engagement and spending until that level is determined. Grand strategic decisions are never final; continual adjustments can and must be made as time goes on. Basic logic suggests that the United States ought to spend the minimum amount of its blood and treasure while seeking the maximum return on its investment. And if the current era of stability is as stable as many believe it to be, no increase in conflict would ever occur irrespective of U.S. spending, which would save untold trillions for an increasingly debt-ridden nation.

It is also perhaps worth noting that if opposite trends had unfolded, if other states had reacted to news of cuts in U.S. defense spending with more aggressive or insecure behavior, then internationalists would surely argue that their expectations had been fulfilled. If increases in conflict would have been interpreted as proof of the wisdom of internationalist strategies, then logical consistency demands that the lack thereof should at least pose a problem. As it stands, the only evidence we have regarding the likely systemic reaction to a more restrained United States suggests that the current peaceful trends are unrelated to U.S. military spending. Evidently the rest of the world can operate quite effectively without the presence of a global policeman. Those who think otherwise base their view on faith alone.

Heg doesn’t solve war

Mastanduno, 9 – Professor of Government at Dartmouth

(Michael, World Politics 61, No. 1, Ebsco) 

During the cold war the United States dictated the terms of adjustment. It derived the necessary leverage because it provided for the security of its economic partners and because there were no viable alter natives to an economic order centered on the United States. After the cold war the outcome of adjustment struggles is less certain because the United States is no longer in a position to dictate the terms. The United States, notwithstanding its preponderant power, no longer enjoys the same type of security leverage it once possessed, and the very success of the U.S.-centered world economy has afforded America’s supporters a greater range of international and domestic economic options. The claim that the United States is unipolar is a statement about its cumulative economic, military, and other capabilities.1 But preponderant capabilities across the board do not guarantee effective influence in any given arena. U.S. dominance in the international security arena no longer translates into effective leverage in the international economic arena. And although the United States remains a dominant international economic player in absolute terms, after the cold war it has found itself more vulnerable and constrained than it was during the golden economic era after World War II. It faces rising economic challengers with their own agendas and with greater discretion in international economic policy than America’s cold war allies had enjoyed. The United States may continue to act its own way, but it can no longer count on getting its own way.
No risk of nuclear terror
Mueller 10 (John, professor of political science at Ohio State, Calming Our Nuclear Jitters, Issues in Science and Technology, Winter, http://www.issues.org/26.2/mueller.html)

Politicians of all stripes preach to an anxious, appreciative, and very numerous choir when they, like President Obama, proclaim atomic terrorism to be “the most immediate and extreme threat to global security.” It is the problem that, according to Defense Secretary Robert Gates, currently keeps every senior leader awake at night. This is hardly a new anxiety. In 1946, atomic bomb maker J. Robert Oppenheimer ominously warned that if three or four men could smuggle in units for an atomic bomb, they could blow up New York. This was an early expression of a pattern of dramatic risk inflation that has persisted throughout the nuclear age. In fact, although expanding fires and fallout might increase the effective destructive radius, the blast of a Hiroshima-size device would “blow up” about 1% of the city’s area—a tragedy, of course, but not the same as one 100 times greater. In the early 1970s, nuclear physicist Theodore Taylor proclaimed the atomic terrorist problem to be “immediate,” explaining at length “how comparatively easy it would be to steal nuclear material and step by step make it into a bomb.” At the time he thought it was already too late to “prevent the making of a few bombs, here and there, now and then,” or “in another ten or fifteen years, it will be too late.” Three decades after Taylor, we continue to wait for terrorists to carry out their “easy” task. In contrast to these predictions, terrorist groups seem to have exhibited only limited desire and even less progress in going atomic. This may be because, after brief exploration of the possible routes, they, unlike generations of alarmists, have discovered that the tremendous effort required is scarcely likely to be successful. The most plausible route for terrorists, according to most experts, would be to manufacture an atomic device themselves from purloined fissile material (plutonium or, more likely, highly enriched uranium). This task, however, remains a daunting one, requiring that a considerable series of difficult hurdles be conquered and in sequence. Outright armed theft of fissile material is exceedingly unlikely not only because of the resistance of guards, but because chase would be immediate. A more promising approach would be to corrupt insiders to smuggle out the required substances. However, this requires the terrorists to pay off a host of greedy confederates, including brokers and money-transmitters, any one of whom could turn on them or, either out of guile or incompetence, furnish them with stuff that is useless. Insiders might also consider the possibility that once the heist was accomplished, the terrorists would, as analyst Brian Jenkins none too delicately puts it, “have every incentive to cover their trail, beginning with eliminating their confederates.” If terrorists were somehow successful at obtaining a sufficient mass of relevant material, they would then probably have to transport it a long distance over unfamiliar terrain and probably while being pursued by security forces. Crossing international borders would be facilitated by following established smuggling routes, but these are not as chaotic as they appear and are often under the watch of suspicious and careful criminal regulators. If border personnel became suspicious of the commodity being smuggled, some of them might find it in their interest to disrupt passage, perhaps to collect the bounteous reward money that would probably be offered by alarmed governments once the uranium theft had been discovered. Once outside the country with their precious booty, terrorists would need to set up a large and well-equipped machine shop to manufacture a bomb and then to populate it with a very select team of highly skilled scientists, technicians, machinists, and administrators. The group would have to be assembled and retained for the monumental task while no consequential suspicions were generated among friends, family, and police about their curious and sudden absence from normal pursuits back home. Members of the bomb-building team would also have to be utterly devoted to the cause, of course, and they would have to be willing to put their lives and certainly their careers at high risk, because after their bomb was discovered or exploded they would probably become the targets of an intense worldwide dragnet operation. Some observers have insisted that it would be easy for terrorists to assemble a crude bomb if they could get enough fissile material. But Christoph Wirz and Emmanuel Egger, two senior physicists in charge of nuclear issues at Switzerland‘s Spiez Laboratory, bluntly conclude that the task “could hardly be accomplished by a subnational group.” They point out that precise blueprints are required, not just sketches and general ideas, and that even with a good blueprint the terrorist group would most certainly be forced to redesign. They also stress that the work is difficult, dangerous, and extremely exacting, and that the technical requirements in several fields verge on the unfeasible. Stephen Younger, former director of nuclear weapons research at Los Alamos Laboratories, has made a similar argument, pointing out that uranium is “exceptionally difficult to machine” whereas “plutonium is one of the most complex metals ever discovered, a material whose basic properties are sensitive to exactly how it is processed.“ Stressing the “daunting problems associated with material purity, machining, and a host of other issues,” Younger concludes, “to think that a terrorist group, working in isolation with an unreliable supply of electricity and little access to tools and supplies” could fabricate a bomb “is farfetched at best.” Under the best circumstances, the process of making a bomb could take months or even a year or more, which would, of course, have to be carried out in utter secrecy. In addition, people in the area, including criminals, may observe with increasing curiosity and puzzlement the constant coming and going of technicians unlikely to be locals. If the effort to build a bomb was successful, the finished product, weighing a ton or more, would then have to be transported to and smuggled into the relevant target country where it would have to be received by collaborators who are at once totally dedicated and technically proficient at handling, maintaining, detonating, and perhaps assembling the weapon after it arrives. The financial costs of this extensive and extended operation could easily become monumental. There would be expensive equipment to buy, smuggle, and set up and people to pay or pay off. Some operatives might work for free out of utter dedication to the cause, but the vast conspiracy also requires the subversion of a considerable array of criminals and opportunists, each of whom has every incentive to push the price for cooperation as high as possible. Any criminals competent and capable enough to be effective allies are also likely to be both smart enough to see boundless opportunities for extortion and psychologically equipped by their profession to be willing to exploit them. Those who warn about the likelihood of a terrorist bomb contend that a terrorist group could, if with great difficulty, overcome each obstacle and that doing so in each case is “not impossible.” But although it may not be impossible to surmount each individual step, the likelihood that a group could surmount a series of them quickly becomes vanishingly small. Table 1 attempts to catalogue the barriers that must be overcome under the scenario considered most likely to be successful. In contemplating the task before them, would-be atomic terrorists would effectively be required to go though an exercise that looks much like this. If and when they do, they will undoubtedly conclude that their prospects are daunting and accordingly uninspiring or even terminally dispiriting. It is possible to calculate the chances for success. Adopting probability estimates that purposely and heavily bias the case in the terrorists’ favor—for example, assuming the terrorists have a 50% chance of overcoming each of the 20 obstacles—the chances that a concerted effort would be successful comes out to be less than one in a million. If one assumes, somewhat more realistically, that their chances at each barrier are one in three, the cumulative odds that they will be able to pull off the deed drop to one in well over three billion. Other routes would-be terrorists might take to acquire a bomb are even more problematic. They are unlikely to be given or sold a bomb by a generous like-minded nuclear state for delivery abroad because the risk would be high, even for a country led by extremists, that the bomb (and its source) would be discovered even before delivery or that it would be exploded in a manner and on a target the donor would not approve, including on the donor itself. Another concern would be that the terrorist group might be infiltrated by foreign intelligence. The terrorist group might also seek to steal or illicitly purchase a “loose nuke“ somewhere. However, it seems probable that none exist. All governments have an intense interest in controlling any weapons on their territory because of fears that they might become the primary target. Moreover, as technology has developed, finished bombs have been out-fitted with devices that trigger a non-nuclear explosion that destroys the bomb if it is tampered with. And there are other security techniques: Bombs can be kept disassembled with the component parts stored in separate high-security vaults, and a process can be set up in which two people and multiple codes are required not only to use the bomb but to store, maintain, and deploy it. As Younger points out, “only a few people in the world have the knowledge to cause an unauthorized detonation of a nuclear weapon.” There could be dangers in the chaos that would emerge if a nuclear state were to utterly collapse; Pakistan is frequently cited in this context and sometimes North Korea as well. However, even under such conditions, nuclear weapons would probably remain under heavy guard by people who know that a purloined bomb might be used in their own territory. They would still have locks and, in the case of Pakistan, the weapons would be disassembled. The al Qaeda factor The degree to which al Qaeda, the only terrorist group that seems to want to target the United States, has pursued or even has much interest in a nuclear weapon may have been exaggerated. The 9/11 Commission stated that “al Qaeda has tried to acquire or make nuclear weapons for at least ten years,” but the only substantial evidence it supplies comes from an episode that is supposed to have taken place about 1993 in Sudan, when al Qaeda members may have sought to purchase some uranium that turned out to be bogus. Information about this supposed venture apparently comes entirely from Jamal al Fadl, who defected from al Qaeda in 1996 after being caught stealing $110,000 from the organization. Others, including the man who allegedly purchased the uranium, assert that although there were various other scams taking place at the time that may have served as grist for Fadl, the uranium episode never happened. As a key indication of al Qaeda’s desire to obtain atomic weapons, many have focused on a set of conversations in Afghanistan in August 2001 that two Pakistani nuclear scientists reportedly had with Osama bin Laden and three other al Qaeda officials. Pakistani intelligence officers characterize the discussions as “academic” in nature. It seems that the discussion was wide-ranging and rudimentary and that the scientists provided no material or specific plans. Moreover, the scientists probably were incapable of providing truly helpful information because their expertise was not in bomb design but in the processing of fissile material, which is almost certainly beyond the capacities of a nonstate group. Kalid Sheikh Mohammed, the apparent planner of the 9/11 attacks, reportedly says that al Qaeda’s bomb efforts never went beyond searching the Internet. After the fall of the Taliban in 2001, technical experts from the CIA and the Department of Energy examined documents and other information that were uncovered by intelligence agencies and the media in Afghanistan. They uncovered no credible information that al Qaeda had obtained fissile material or acquired a nuclear weapon. Moreover, they found no evidence of any radioactive material suitable for weapons. They did uncover, however, a “nuclear-related” document discussing “openly available concepts about the nuclear fuel cycle and some weapons-related issues.” Just a day or two before al Qaeda was to flee from Afghanistan in 2001, bin Laden supposedly told a Pakistani journalist, “If the United States uses chemical or nuclear weapons against us, we might respond with chemical and nuclear weapons. We possess these weapons as a deterrent.” Given the military pressure that they were then under and taking into account the evidence of the primitive or more probably nonexistent nature of al Qaeda’s nuclear program, the reported assertions, although unsettling, appear at best to be a desperate bluff. Bin Laden has made statements about nuclear weapons a few other times. Some of these pronouncements can be seen to be threatening, but they are rather coy and indirect, indicating perhaps something of an interest, but not acknowledging a capability. And as terrorism specialist Louise Richardson observes, “Statements claiming a right to possess nuclear weapons have been misinterpreted as expressing a determination to use them. This in turn has fed the exaggeration of the threat we face.” Norwegian researcher Anne Stenersen concluded after an exhaustive study of available materials that, although “it is likely that al Qaeda central has considered the option of using non-conventional weapons,” there is “little evidence that such ideas ever developed into actual plans, or that they were given any kind of priority at the expense of more traditional types of terrorist attacks.” She also notes that information on an al Qaeda computer left behind in Afghanistan in 2001 indicates that only $2,000 to $4,000 was earmarked for weapons of mass destruction research and that the money was mainly for very crude work on chemical weapons. Today, the key portions of al Qaeda central may well total only a few hundred people, apparently assisting the Taliban’s distinctly separate, far larger, and very troublesome insurgency in Afghanistan. Beyond this tiny band, there are thousands of sympathizers and would-be jihadists spread around the globe. They mainly connect in Internet chat rooms, engage in radicalizing conversations, and variously dare each other to actually do something. Any “threat,” particularly to the West, appears, then, principally to derive from self-selected people, often isolated from each other, who fantasize about performing dire deeds. From time to time some of these people, or ones closer to al Qaeda central, actually manage to do some harm. And occasionally, they may even be able to pull off something large, such as 9/11. But in most cases, their capacities and schemes, or alleged schemes, seem to be far less dangerous than initial press reports vividly, even hysterically, suggest. Most important for present purposes, however, is that any notion that al Qaeda has the capacity to acquire nuclear weapons, even if it wanted to, looks farfetched in the extreme. It is also noteworthy that, although there have been plenty of terrorist attacks in the world since 2001, all have relied on conventional destructive methods. For the most part, terrorists seem to be heeding the advice found in a memo on an al Qaeda laptop seized in Pakistan in 2004: “Make use of that which is available … rather than waste valuable time becoming despondent over that which is not within your reach.” In fact, history consistently demonstrates that terrorists prefer weapons that they know and understand, not new, exotic ones. Glenn Carle, a 23-year CIA veteran and once its deputy intelligence officer for transnational threats, warns, “We must not take fright at the specter our leaders have exaggerated. In fact, we must see jihadists for the small, lethal, disjointed, and miserable opponents that they are.” al Qaeda, he says, has only a handful of individuals capable of planning, organizing, and leading a terrorist organization, and although the group has threatened attacks with nuclear weapons, “its capabilities are far inferior to its desires.” Policy alternatives The purpose here has not been to argue that policies designed to inconvenience the atomic terrorist are necessarily unneeded or unwise. Rather, in contrast with the many who insist that atomic terrorism under current conditions is rather likely— indeed, exceedingly likely—to come about, I have contended that it is hugely unlikely. However, it is important to consider not only the likelihood that an event will take place, but also its consequences. Therefore, one must be concerned about catastrophic events even if their probability is small, and efforts to reduce that likelihood even further may well be justified. At some point, however, probabilities become so low that, even for catastrophic events, it may make sense to ignore them or at least put them on the back burner; in short, the risk becomes acceptable. For example, the British could at any time attack the United States with their submarine-launched missiles and kill millions of Americans, far more than even the most monumentally gifted and lucky terrorist group. Yet the risk that this potential calamity might take place evokes little concern; essentially it is an acceptable risk. Meanwhile, Russia, with whom the United States has a rather strained relationship, could at any time do vastly more damage with its nuclear weapons, a fully imaginable calamity that is substantially ignored. In constructing what he calls “a case for fear,” Cass Sunstein, a scholar and current Obama administration official, has pointed out that if there is a yearly probability of 1 in 100,000 that terrorists could launch a nuclear or massive biological attack, the risk would cumulate to 1 in 10,000 over 10 years and to 1 in 5,000 over 20. These odds, he suggests, are “not the most comforting.” Comfort, of course, lies in the viscera of those to be comforted, and, as he suggests, many would probably have difficulty settling down with odds like that. But there must be some point at which the concerns even of these people would ease. Just perhaps it is at one of the levels suggested above: one in a million or one in three billion per attempt.

Russian state action can’t solve rule of law – Russian civil society too weak

Kathryn Hedley is a professor of law and political science at the University of Wisconsin-Madison, 09 [“Rule of Law: Russian-Style,” Current History, October, https://media.law.wisc.edu/m/zgyzz/]

Even so, a more robust rule of law in Russia¶ will require fundamental changes in attitudes¶ and behavior on the part of both state and soci¶ -¶ ety. In my own research, when I have asked ordi¶ -¶ nary Russians how to fix their legal system, they¶ often remind me of the proverb that “the fish rots¶ from the head” (¶ ryba gniyot golovy¶ ). To date, the¶ political leadership has talked the talk, but has¶ not walked the walk. The citizenry has grown¶ weary of endless promises. The prescription¶ for the Kremlin can be stated simply—the state¶ and its bureaucrats need to obey the laws they¶ impose on others. Ending the “anything goes”¶ legal culture will not be easy. Solving problems¶ by cutting corners and making side payments is¶ deeply entrenched¶ To outsiders, the anticorruption campaign¶ announced by Medvedev when he became presi¶ -¶ dent may seem like a good first step toward reining¶ in the state. But Russians have heard it all before.¶ Those with long memories will recall that Putin¶ likewise came to office with a pledge to break the¶ stranglehold of corruption. To be fair, Medvedev¶ has done more than pay lip service. He has acted¶ to limit the discretion of local officials to demand¶ repeated inspections of businesses (thereby giving¶ them multiple opportunities to demand payoffs).¶ He has ordered more oversight of the state pro¶ -¶ curement process. And he has pushed for fuller¶ disclosure of state officials’ incomes and assets.¶ However, the depth of the Kremlin’s commitment to rooting out corruption remains to¶ be seen. Public opinion polling suggests that¶ Russians are unconvinced of that commitment. In¶ a February 2009 survey conducted by the Levada¶ Center, most (53 percent) felt that Medvedev’s¶ initiative had made no difference. Indeed, 21¶ percent believed corruption had worsened since¶ his election.¶ Enhancing the rule of¶ law in Russia is not entirely a matter of state action.¶ Medvedev has famously¶ railed against the “legal¶ nihilism” of Russian soci¶ -¶ ety, but he has been slow¶ to recognize that society is taking its cues from¶ its leaders in its disregard of the law. For anything to change, Russians have to shake off their¶ traditional passivity vis-à-vis the state. Human¶ rights groups have taken an important step in this¶ regard through their use of the European Court¶ of Human Rights. The Strasbourg court has been¶ swamped by Russian claims, most of which allege¶ a failure on the part of the state to live up to its¶ obligations under the law.¶ But this is an elite strategy; ordinary Russians¶ know little of the European court. In my research,¶ I have been struck by the unwillingness of the¶ ordinary Russians with whom I have spoken to¶ take on any responsibility for the condition of the¶ legal system. It does not seem to occur to them¶ that they could demand more from their political¶ leaders. The weakness of civil society in Russia¶ does not augur well for the development of a more¶ robust rule of law.
Russia is stable – only the plan risks collapse

Alexei Bayer, Economist, 12 [“Putin's Regime Won't Collapse Anytime Soon,” August 6, http://www.themoscowtimes.com/opinion/article/putins-regime-wont-collapse-anytime-soon/463185.html]

Russia has never been a normal country, but lately things have been getting a little too odd even by Russia's own standards.¶ The government has responded to public protests against corruption, incompetence and lack of legitimacy by flaunting those very qualities. It blatantly rigged parliamentary and presidential elections and then gave medals to those who did the rigging. It threw protesters and opposition figures in prison on trumped-up charges and rushed repressive, unconstitutional laws through the rubber-stamp State Duma. Even as the global economic situation becomes increasingly unstable, it continues to blithely waste public funds, ignoring alarming trends in international prices for oil and gas, Russia's main export commodities. Pilfering at all levels of government continues on a massive scale.¶ Two recent events epitomized this theater of the absurd: the trial of three young women from the Pussy Riot punk band for staging a performance at a Moscow church and the flood in the southern city of Krymsk in which a still-undetermined number of people died. National disasters have started to occur this year even before the advent of August, a traditionally difficult month for the country.¶ A screw seems to be seriously loose within the government structure. Today's Russia is a surreal place that seems to have emerged from the pages of 19th-century satirists Nikolai Gogol and Mikhail Saltykov-Shchedrin. It is a rogues' gallery of venal bureaucrats, lying politicians, sanctimonious priests, shifty businessmen, cops on the take and citizens pining away for the strong arm of Stalin. They are comic as literary caricatures but pathetic as the face of a nation.¶ With the government acting in an irrational and self-destructive manner, quite a few political commentators in Russia have concluded that President Vladimir Putin's regime, which appropriately enough will mark its 13th anniversary in August, is on its last legs. Unfortunately, they are mistaken.¶ In 1974, when I left the Soviet Union, I voraciously read the literature put out by the original White Russian emigres who had escaped the Bolshevik Revolution. Strangely, throughout the Soviet period they were convinced that the Communist system was too perverted to survive for long. There was even a funny story about an exile from Petrograd who, upon arriving to Paris, refused to unpack his bags because he expected to go home soon.¶ Countless studies, books and journal articles were written by learned authors analyzing the inherent bankruptcy of the Communist economic theory, the foolishness of an atheist campaign in a pious country and the self-destructive nature of collectivization. The starvation of the early 1930s was sure to topple the regime, they proclaimed. When the Bolsheviks began purging each other, it was taken as a sign of a terminal crisis. The killing of top Red Army brass was seen as the swan song of the Bolsheviks. And so on, through Nikita Khrushchev's campaign to plant corn beyond the Arctic Circle and the decades of Leonid Brezhnev's senility.¶ In the end, the Soviet regime did collapse, but it took 80 years, not a few months as the White emigres had originally expected. Besides, it didn't perish because of the truculence or incompetence of its leaders. On the contrary, communism crumbled only when Soviet President Mikhail Gorbachev, overwhelmed by the surreal idiocy of its ideology and astonishing economic failures, decided to make the Soviet system a little more normal.¶ So never fear. As long as no one in the current Russian government attempts any reforms, the system is likely to endure for the remainder of Putin's natural life and beyond.
No US Russia war

Weitz 11 (Richard, senior fellow at the Hudson Institute and a World Politics Review senior editor 9/27/2011, “Global Insights: Putin not a Game-Changer for U.S.-Russia Ties,” http://www.scribd.com/doc/66579517/Global-Insights-Putin-not-a-Game-Changer-for-U-S-Russia-Ties)
Fifth, there will inevitably be areas of conflict between Russia and the United States regardless of who is in the Kremlin. Putin and his entourage can never be happy with having NATO be Europe's most powerful security institution, since Moscow is not a member and cannot become one. Similarly, the Russians will always object to NATO's missile defense efforts since they can neither match them nor join them in any meaningful way. In the case of Iran, Russian officials genuinely perceive less of a threat from Tehran than do most Americans, and Russia has more to lose from a cessation of economic ties with Iran -- as well as from an Iranian-Western reconciliation. On the other hand, these conflicts can be managed, since they will likely remain limited and compartmentalized. Russia and the West do not have fundamentally conflicting vital interests of the kind countries would go to war over. And as the Cold War demonstrated, nuclear weapons are a great pacifier under such conditions. Another novel development is that Russia is much more integrated into the international economy and global society than the Soviet Union was, and Putin's popularity depends heavily on his economic track record. Beyond that, there are objective criteria, such as the smaller size of the Russian population and economy as well as the difficulty of controlling modern means of social communication, that will constrain whoever is in charge of Russia.

The plan destroys the war on terror—undermines intel gathering and crisis response
Carafano, 7

(PhD & Assistant Director of the Kathryn and Shelby Cullom Davis Institute for International Studies, “The War on Terrorism: Habeas Corpus On and Off the Battlefield,” 7/5, http://www.heritage.org/research/reports/2007/07/the-war-on-terrorism-habeas-corpus-on-and-off-the-battlefield)

Impeding the Effectiveness of Military Operations

Soldiers have a number of equally compelling responsibilities in war: accomplishing the mission, safeguarding innocents, and protecting their fellow soldiers. These tasks are difficult enough. Soldiers should not be required to provide to unlawful combatants, in the same manner and to the same extent as would be expected of a civil court, the full array of civil protections afforded to U.S. citizens by the Constitution and created by judges since the 1960s. For example, it is highly unrealistic to expect soldiers during active operations to collect evidence and insure the integrity of the chain of custody for that evidence. American soldiers would effectively face a Hobson's choice: on one hand, win the war, bring fellow soldiers home, and safeguard innocents; or, on the other hand, meet novel legal standards that might result in prematurely releasing war criminals who will go back to the battlefield. Crippling Intelligence Gathering Gaining timely, actionable information is the most powerful weapon in uncovering and thwarting terrorist plots. Requiring the armed forces to place detainees under a civilian legal process will severely restrict their access to detainees and, in turn, cripple their capacity to obtain intelligence through legitimate, lawful interrogation. Military authorities are giving Gitmo detainees treatment that is as good as or better than that typically afforded to U.S.-held POWs. The only real difference is that Gitmo detainees may be interrogated for more than name, rank, and serial number. Unnecessary Burdens Changing the legal framework governing unlawful combatants is simply unnecessary. The military is already meeting its obligations to deal justly with individuals in its custody. Since the inception of the Geneva Conventions, no country has ever given automatic habeas corpus rights to POWs. Furthermore, such action is not required by the U.S. Constitution. The Supreme Court ruled in 2004 that, at most, some detainees were covered by a statutory privilege to habeas corpus. The Court concluded, in other words, that Congress had implicitly conferred habeas corpus rights to certain individuals. However, the Military Commissions Act of 2006 repealed that privilege and, so far, Congress has not acted to restore it. The Department of Defense already operates two tribunals that safeguard the legal rights of detainees. The Combatant Status Review Tribunal (CSRT) uses a formal process to determine whether detainees meet the criteria to be designated as enemy combatants. Tribunals known as Administrative Review Boards (ARB) ensure that enemy combatants are not held any longer than necessary. Both processes operate within the confines of traditional law-of-war tribunals and are also subject to the appeals process and judicial review. In addition, Congress has established a process under the Military Commissions Act to allow the military to try any non-U.S. detainees for war crimes they are alleged to have committed. Conclusion Imposing U.S. civil procedures over the conduct of armed conflict will damage national security and make combat more dangerous for soldiers and civilians alike. The drive to do so is based on erroneous views about the Constitution, the United States' image abroad, and the realities of war. U.S. military legal processes are on par with or exceed the best legal practices in the world. While meeting the needs of national security, the system respects individuals' rights and offers unlawful enemy combatants a fundamentally fair process that is based on that afforded to America's own military men and women. Having proven itself in past conflicts, the current legal framework can continue to do so in a prolonged war against terrorism.
Expanding precedent against detention collapses military operations

Ford, 10

(Colonel, U.S. Army Judge Advocate General's Corps, currently serving as the Staff Judge Advocate, Multi-National Security Transition Command-Iraq, Baghdad, Iraq, “Keeping Boumediene off the Battlefield: Examining Potential Implications of the Boumediene v. Bush Decision to the Conduct of United States Military Operations,” 30 Pace L. Rev. 396, Winter, Lexis)

Boumediene, and the potential extension of its holding, impacts U.S. detention operations not only at Guantanamo Bay but also at Bagram and other current or future detention facilities. As a preliminary matter, the natural question in light of Boumediene is how necessary or beneficial is Guantanamo Bay? If the DoD initially established Guantanamo Bay for its foreign location - more convenient for U.S.-based intelligence and interrogation personnel - then, in light of Boumediene, the base is no longer "foreign." The purported freedom from domestic legal requirements initially presumed at Guantanamo no longer exists. As the current administration seeks to close Guantanamo n48 - whether due to legal, political, or policy reasons - it is clear that Boumediene has done away with at least one benefit of housing detainees at Guantanamo. Could Boumediene impact current detention activities in Bagram? If Boumediene reaches that facility, the Eisentrager Court's worst fears would be realized. n49 Military interrogations [*412] might require court approval, or worse, the presence of a detainee's counsel. Moving a detainee may likewise require approval from the court. Conditions of confinement might be reviewable by a court. Military prison guards may be liable to their enemy captives in constitutional tort. The implications, again, are vast. In addition to detention operations in a theater of war, Boumediene may directly impact actual day-to-day combat operations. Justice Scalia warned that Boumediene could "cause more Americans to be killed." n50 Practically speaking, he was referring to a situation where a court releases a terrorist who returns to fight against Americans. Additionally, battlefield impact and risk to service members for other reasons is not improbable. As a preliminary matter, the issue arises in determining when habeas rights attach. Habeas would attach on the battlefield only if the United States exercises functional control over a combatant - that is, if it exercises the functional equivalent of legal sovereignty over the detainee. In a country like Afghanistan, or even Iraq, there is no question that functioning governments active in inter-and intra-state affairs are operating, and the nations maintain their sovereignty. But does (or would) the United States operate in a pocket or umbrella of sovereignty in either nation for purposes of Boumediene? Liberal stationing agreements, UNSCRs, or other documents authorizing or defining the scope and breadth of authority for U.S. forces in a country could be read to grant Boumediene-like autonomy. During the heightened occupation of Iraq, and the initial invasion of Afghanistan, a stronger argument could have been made that habeas in fact attached to [*413] in-country detentions. And, in a certain area of occupation, such as post-war Germany, or immediately following invasive hostilities, the case is again much closer. If a U.S. soldier operates in a pocket of sovereignty, habeas rights may attach to any enemy he seizes or captures on the battlefield. Those rights would remain during temporary detention, transfer, and long-term detention. In this (hopefully unlikely) situation, U.S. combat troops would have to be trained in the latest version of habeas law for the battlefield. They would need to know not only the operational requirements and details of the military operation - for example, seizing terrain or raiding a compound - but also the legal niceties associated with capturing an enemy who has constitutional rights and seizing the evidence that might be necessary to keep that enemy in detention and off of future battlefields. At the very least, these new requirements would be a distraction to an undertaking where focus and attention to detail are vital, a distraction that could be deadly. Essentially, troops on patrol would be carrying the full panoply of rights and privileges afforded under the U.S. Constitution in their assault packs. Every enemy encountered would be entitled to rummage through the pack to choose the U.S. domestic law - the legal weapon n51 - to use against the soldier. In effect, the military operation would be converted into a pseudo-law enforcement search and seizure operation. U.S. combat troops would be no different than police officers on patrol in any town or city in the United States. The military would cease to exist as we know it and would become nothing more than a deployable F.B.I. As indicated above, evidence experts and/or law enforcement experts may be integrated into the operation. These individuals are likely not familiar with military operations and have not trained with the unit to which they would be assigned. The potential for confusion, hesitation, mistaken identity, and uncertainty is great. Each creates a recipe for fratricide, enemy advantage, or worse - mission failure and defeat.
Judiciary

No impact—empirics prove

Feaver and Kohn 5
Peter Feaver, professor of Political Science and Public Policy and the director of the Triangle Institute for Security Studies at Duke University, and Richard H. Kohn, Professor of History at the University of North Carolina, 2005, “The Gap: Soldiers, Civilians, and Their Mutual Misunderstanding,” in American Defense Policy, 2005 edition, ed. Paul J. Bolt, Damon V. Coletta, Collins G. Shackelford, p. 339
Concerns about a troublesome divide between the armed forces and the society they serve are hardly new and in fact go back to the beginning of the Republic. Writing in the 1950s, Samuel Huntington argued that the divide could best be bridged by civilian society tolerating, if not embracing, the conservative values that animate military culture. Huntington also suggested that politicians allow the armed forces a substantial degree of cultural autonomy. Countering this argument, the sociologist Morris Janowitz argued that in a democracy, military culture necessarily adapts to changes in civilian society, adjusting to the needs and dictates of its civilian masters.2 The end of the Cold War and the extraordinary changes in American foreign and defense policy that resulted have revived the debate. The contemporary heirs of Janowitz see the all volunteer military as drifting too far away from the norms of American society, thereby posing problems for civilian control. They make tour principal assertions. First, the military has grown out of step ideologically with the public, showing itself to be inordinately right-wing politically, and much more religious (and fundamentalist) than America as a whole, having a strong and almost exclusive identification with the Republican Party. Second, the military has become increasingly alienated from, disgusted with, and sometimes even explicitly hostile to, civilian culture. Third, the armed forces have resisted change, particularly the integration of women and homosexuals into their ranks, and have generally proved reluctant to carry out constabulary missions. Fourth, civilian control and military effectiveness will both suffer as the military—seeking ways to operate without effective civilian oversight and alienated from the society around it—loses the respect and support of that society. By contrast, the heirs of Huntington argue that a degenerate civilian culture has strayed so far from traditional values that it intends to eradicate healthy and functional civil-military differences, particularly in the areas of gender, sexual orientation, and discipline. This camp, too, makes four key claims. First, its members assert that the military is divorced in values from a political and cultural elite that is itself alienated from the general public. Second, it believes this civilian elite to be ignorant of, and even hostile to, the armed forces—eager to employ the military as a laboratory for social change, even at the cost of crippling its warfighting capacity. Third, it discounts the specter of eroding civilian control because it sees a military so thoroughly inculcated with an ethos of subordination that there is now too much civilian control, the effect of which has been to stifle the military's ability to function effectively Fourth, because support for the military among the general public remains sturdy, any gap in values is inconsequential. The problem, if anything, is with the civilian elite. The debate has been lively (and inside the Beltway, sometimes quite vicious), but it has rested on very thin evidence—(tunneling anecdotes and claims and counterclaims about the nature of civilian and military attitudes. Absent has been a body of systematic data exploring opinions, values, perspectives, and attitudes inside the military compared with those held by civilian elites and the general public. Our project provides some answers.

No bioterror impact

Keller 3/7

(Rebecca, “Bioterrorism and the Pandemic Potential” March 7, 2013, Stratfor)

The risk of an accidental release of H5N1 is similar to that of other infectious pathogens currently being studied. Proper safety standards are key, of course, and experts in the field have had a year to determine the best way to proceed, balancing safety and research benefits. Previous work with the virus was conducted at biosafety level three out of four, which requires researchers wearing respirators and disposable gowns to work in pairs in a negative pressure environment. While many of these labs are part of universities, access is controlled either through keyed entry or even palm scanners. There are roughly 40 labs that submitted to the voluntary ban. Those wishing to resume work after the ban was lifted must comply with guidelines requiring strict national oversight and close communication and collaboration with national authorities. The risk of release either through accident or theft cannot be completely eliminated, but given the established parameters the risk is minimal. The use of the pathogen as a biological weapon requires an assessment of whether a non-state actor would have the capabilities to isolate the virulent strain, then weaponize and distribute it. Stratfor has long held the position that while terrorist organizations may have rudimentary capabilities regarding biological weapons, the likelihood of a successful attack is very low. Given that the laboratory version of H5N1 -- or any influenza virus, for that matter -- is a contagious pathogen, there would be two possible modes that a non-state actor would have to instigate an attack. The virus could be refined and then aerosolized and released into a populated area, or an individual could be infected with the virus and sent to freely circulate within a population. There are severe constraints that make success using either of these methods unlikely. The technology needed to refine and aerosolize a pathogen for a biological attack is beyond the capability of most non-state actors. Even if they were able to develop a weapon, other factors such as wind patterns and humidity can render an attack ineffective. Using a human carrier is a less expensive method, but it requires that the biological agent be a contagion. Additionally, in order to infect the large number of people necessary to start an outbreak, the infected carrier must be mobile while contagious, something that is doubtful with a serious disease like small pox. The carrier also cannot be visibly ill because that would limit the necessary human contact.

The aff can’t solve rule of law and there’s no impact

Thomas Carothers is vice president for studies at the Carnegie Endowment for International Peace, 06 (“Promoting the Rule of Law Abroad: In Search of Knowledge,” Chapter 1, http://carnegieendowment.org/2006/01/01/promoting-rule-of-law-abroad-in-search-of-knowledge/35vq)
The effects of this burgeoning rule-of-law aid are generally positive,¶ though usually modest. After more than ten years and hundreds of millions¶ of dollars in aid, many judicial systems in Latin America still function¶ poorly. Russia is probably the single largest recipient of such aid,¶ but is not even clearly moving in the right direction. The numerous ruleof-¶ law programs carried out in Cambodia after the 1993 elections failed¶ to create values or structures strong enough to prevent last year’s coup.¶ Aid providers have helped rewrite laws around the globe, but they have¶ discovered that the mere enactment of laws accomplishes little without¶ considerable investment in changing the conditions for implementation¶ and enforcement. Many Western advisers involved in rule-of-law assistance¶ are new to the foreign aid world and have not learned that aid¶ must support domestically rooted processes of change, not attempt to¶ artificially reproduce preselected results.¶ Efforts to strengthen basic legal institutions have proven slow and difficult.¶ Training for judges, technical consultancies, and other transfers of expert knowledge make sense on paper but often have only minor¶ impact. The desirability of embracing such values as efficiency, transparency,¶ accountability, and honesty seems self-evident to Western aid¶ providers, but for those targeted by training programs, such changes¶ may signal the loss of perquisites and security. Major U.S. judicial reform¶ efforts in Russia, El Salvador, Guatemala, and elsewhere have foundered¶ on the assumption that external aid can substitute for the internal¶ will to reform.¶ Rule-of-law aid has been concentrated on more easily attained type¶ one and type two reforms. Thus it has affected the most important elements¶ of the problem least. Helping transitional countries achieve type¶ three reform that brings real change in government obedience to law is¶ the hardest, slowest kind of assistance. It demands powerful tools that¶ aid providers are only beginning to develop, especially activities that¶ help bring pressure on the legal system from the citizenry and support¶ whatever pockets of reform may exist within an otherwise selfinterested¶ ruling system. It requires a level of interventionism, political¶ attention, and visibility that many donor governments and organizations¶ cannot or do not wish to apply. Above all, it calls for patient, sustained¶ attention, as breaking down entrenched political interests, transforming¶ values, and generating enlightened, consistent leadership will¶ take generations.¶ The experience to date with rule-of-law aid suggests that it is best to¶ proceed with caution. The widespread embrace of the rule-of-law imperative¶ is heartening, but it represents only the first step for most transitional¶ countries on what will be a long and rocky road. Although the¶ United States and other Western countries can and should foster the¶ rule of law, even large amounts of aid will not bring rapid or decisive¶ results. Thus, it is good that President Ernesto Zedillo of Mexico has¶ made rule-of-law development one of the central goals of his presidency,¶ but the pursuit of that goal is certain to be slow and difficult,¶ as highlighted by the recent massacre in the south of the country. Judging¶ from the experience of other Latin American countries, U.S. efforts¶ to lighten Mexico’s burden will at best be of secondary importance. Similarly,¶ Wild West capitalism in Russia should not be thought of as a brief¶ transitional phase. The deep shortcomings of the rule of law in Russia¶ will take decades to fix. The Asian financial crisis has shown observers¶ that without the rule of law the Asian miracle economies are unstable.¶ Although that realization was abrupt, remedying the situation will be a¶ long-term enterprise.
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2nc at but plan restricts it

Even if the plan text says restrict indefinite detention, there is nothing to restrict—this we meet is entirely dependent on the broader T violation, otherwise they violate substantially 

WordNet, Princeton University Cognitive Science Laboratory, “Substantial”, WordNet 3.0, http://wordnetweb.princeton.edu/perl/webwn?s=substantially

Adjective

 * S: (adj) substantial, substantive (having a firm basis in reality and being therefore important, meaningful, or considerable) "substantial equivalents"

 * S: (adj) substantial, real, material (having substance or capable of being treated as fact; not imaginary) "the substantial world"; "a mere dream, neither substantial nor practical"; "most ponderous and substantial things"- Shakespeare

And restriction
WTO, World Trade Organization, 1/30/2012, CHINA – MEASURES RELATED TO THE EXPORTATION OF VARIOUS RAW MATERIALS, www.wto.org/english/tratop_e/dispu_e/394_395_398abr_e.doc‎

China submits that the Panel erred in interpreting the term "restriction" in Article XI:1 of the GATT 1994 to prohibit a measure "as such", based on the theoretical possibility that an export restriction might arise from the interpretation and application of undefined terms in the measure, absent evidence that the measure has been applied in a WTO-inconsistent manner.  Referring to the dictionary meaning of the word "restriction", China argues that not all regulation of imports and exports constitutes a "restriction".  To China, the use of the term "quantitative restriction" in the title of Article XI suggests that Article XI covers only those restrictions that have a "limiting effect" or impose a "'limiting condition' on the quantity of exports".   China submits that such a limiting effect on the quantity of exports cannot be assumed from the mere regulation of exports.  Rather, a panel must examine the design, structure, and operation of the measure in order to assess whether it does indeed limit the quantity of exports. 58. In the case of licensing requirements, China argues that the Import Licensing Agreement provides context to assist in identifying the dividing line between permissible and impermissible regulation under Article XI:1 of the GATT 1994.  The fact that the Import Licensing Agreement imposes disciplines on licensing, without prohibiting it, underscores that licensing requirements are not a priori impermissible.  China agrees with the Panel that the determination of whether a documentary requirement constitutes a restriction turns on the "nature" of the document required, and whether that documentary requirement has a limiting effect.  59. China maintains that the object and purpose underlying Article XI:1 is to protect competitive opportunities rather than trade flows, and that panels and the Appellate Body have ensured this protection by permitting a challenge to a measure "as such", independent of its application.  China contends that the factual uncertainty surrounding the "expected operation" of a measure does not alter the interpretation of the term "restriction" or the requirement for a complainant to demonstrate that a challenged measure gives rise to a "restriction".  Therefore, China argues, a complaining Member must establish that the action reasonably foreseen or anticipated under the measure will, at least in defined circumstances, give rise to a limiting effect or condition on the quantity of exports, and that the mere possibility that action to be taken under the measure might be WTO-inconsistent is not enough.  China submits that a measure that mandates and, therefore, necessarily leads to WTO inconsistent conduct is "as such" WTO-inconsistent even if the measure affords an authority the discretion to apply, or not to apply, the measure.  China, however, distinguishes such measures from measures with uncertain meaning in domestic law that can always be interpreted and applied in a WTO-consistent manner.  The theoretical possibility that the authority could exercise its discretion by choosing a WTO inconsistent meaning does not render the measure "as such" WTO-inconsistent. 

at reasonability

Reasonability is impossible – it’s arbitrary and undermines research and preparation

Resnick, assistant professor of political science – Yeshiva University, ‘1
(Evan, “Defining Engagement,” Journal of International Affairs, Vol. 54, Iss. 2)

In matters of national security, establishing a clear definition of terms is a precondition for effective policymaking. Decisionmakers who invoke critical terms in an erratic, ad hoc fashion risk alienating their constituencies. They also risk exacerbating misperceptions and hostility among those the policies target. Scholars who commit the same error undercut their ability to conduct valuable empirical research. Hence, if scholars and policymakers fail rigorously to define "engagement," they undermine the ability to build an effective foreign policy.

***blowback

heg—no impact

Retrenchment sustains leadership and solves conflict
Parent and MacDonald 11 (Joseph M. Parent is Assistant Professor of Political Science at the University of Miami. Paul K. MacDonald is Assistant Professor of Political Science at Wellesley College., November/December 2011, "The Wisdom of Retrenchment: America Must Cut Back to Move Forward, www.ihavenet.com/World-United-States-The-Wisdom-of-Retrenchment-America-Must-Cut-Back-to-Move-Forward-Foreign-Affairs.html)

Even if a policy of retrenchment were possible to implement, would it work? The historical record suggests it would. Since 1870, there have been 18 cases in which a great power slipped in the rankings, as measured by its GDP relative to those of other great powers. Fifteen of those declining powers implemented some form of retrenchment. Far from inviting aggression, this policy resulted in those states' being more likely to avoid militarized disputes and to recover their former rank than the three declining great powers that did not adopt retrenchment: France in the 1880s, Germany in the 1930s, and Japan in the 1990s. Those states never recovered their former positions, unlike almost half of the 15 states that did retrench, including, for example, Russia in the 1880s and the United Kingdom in the first decade of the twentieth century. Retrenchment works in several ways. One is by shifting commitments and resources from peripheral to core interests and preserving investments in the most valuable geographic and functional areas. This can help pare back the number of potential flashpoints with emerging adversaries by decreasing the odds of accidental clashes, as well as reducing the incentives of regional powers to respond confrontationally. Whereas primacy forces a state to defend a vast and brittle perimeter, a policy of retrenchment allows it to respond to significant threats at the times and in the places of its choosing. Conflict does not become entirely elective, as threats to core interests still must be met. But for the United States, retrenchment would reduce the overall burden of defense, as well as the danger of becoming bogged down in a marginal morass. It would also encourage U.S. allies to assume more responsibility for collective security. Such burden sharing would be more equitable for U.S. taxpayers, who today shoulder a disproportionate load in securing the world. Every year, according to Christopher Preble of the Cato Institute, they pay an average of $2,065 each in taxes to cover the cost of national defense, compared with $1,000 for Britons, $430 for Germans, and $340 for Japanese. Despite spending far less on defense, the United States' traditional allies have little trouble protecting their vital interests. No state credibly threatens the territorial integrity of either western European countries or Japan, and U.S. allies do not need independent power- projection capabilities to protect their homelands. NATO's intervention in Libya has been flawed in many respects, but it has demonstrated that European member states are capable of conducting complex military operations with the United States playing a secondary role. Going forward, U.S. retrenchment would compel U.S. allies to improve their existing capabilities and bear the costs of their altruistic impulses. The United States and its allies have basically the same goals: democracy, stability, and trade. But the United States is in the awkward position of both being spread too thin around the globe and irritating many states by its presence on, or near, their soil. Delegating some of its responsibilities to allies would permit the U.S. government to focus more on critical objectives, such as ensuring a stable and prosperous economy. Regional partners, who have a greater stake in and knowledge of local challenges, can take on more responsibility. With increased input from others and a less invasive presence, retrenchment would also allow the United States to restore some luster to its leadership.

Even if heg is good, US wouldn’t deploy – offshore balancing and nukes solve the impact

Adams, Professor U.S. Foreign Policy Program – American University, Distinguished Fellow – Stimson Center, ‘11
(Gordon, “A Leaner and Meaner Defense,” Foreign Affairs, Vol. 90 Iss. 1, January/February) 

Some people point to China as a successor to the Soviet Union and cite it as a reason why preventing and preparing for nuclear or large-scale conventional war should remain priority missions. They highlight the risk of a U.S.-Chinese conflict over Taiwan or the possibility that China will deny the U.S. military access to the western Pacific. Of course, China is a rising power that is making increasingly substantial investments in defense. But it is important not to overreact to this fact. Focusing on China's military capabilities ought not replace a broader strategy. As the United States determines how to engage China and how to protect its interests in Asia generally, it must balance the diplomatic, economic, and financial, as well as the military, elements of its policy. Most defense analysts estimate that China's military investments and capabilities are decades behind those of the United States, and there is very little evidence that China seeks a conventional conflict with the United States. There is substantial evidence that China's economic and financial policy is a more urgent problem for the United States, but one of the best ways for the United States to respond to that is to get its fiscal house in order.

The prospect of a major war with other states is even less plausible. Defense planning scenarios in the 1990s were built around the possibility of two conflicts. The one involving Iraq is now off the table. A conflict with North Korea was the second, but although that country's military is numerically impressive, South Korea's state-of-the-art armed forces can manage that challenge without needing the assistance of U.S. troops. The United States can now limit its contribution to strategic nuclear deterrence, air support, and offshore naval balancing in the region. The prospect of a conventional war with Iran is not credible. Iran's vast size, to say nothing of the probability that the population would be hostile to any U.S. presence there, means that anything more than U.S. air strikes and Special Forces operations targeting Iranian nuclear capabilities is unlikely.

Given the stakes, some hedging for these exceedingly low-probability risks is reasonable. But even a smaller U.S. force and budget than today's would be ample because many of these risks are less likely than ever and the United States' allies now enjoy unprecedented military and strategic advantages. The most vexing missions are those at the heart of the Quadrennial Defense Review: counterinsurgency, nation building, and the building of other countries' security sectors, among others. And these, alongside competition with China, are motivating Gates and other planners at the Pentagon, despite Gates' acknowledgment in this magazine last spring that "the United States is unlikely to repeat a mission on the scale of those in Afghanistan or Iraq anytime soon -- that is, forced regime change followed by nation building under fire." Such planned missions are based on a misguided premise: that the U.S. campaigns in Afghanistan and Iraq foreshadow the need for a large U.S. military force to increasingly intervene in failing states teeming with insurgents and terrorists. But Gates' effort to nonetheless tailor U.S. military capabilities to such tasks suggests that there is still significant support for them in the Pentagon. According to General George Casey, the army chief of staff, for example, the United States is in an "era of persistent conflict." Yet the United States is very unlikely to embark on another regime-change and nation-building mission in the next decade -- nor should it. Indeed, in the wake of its operations in Afghanistan and Iraq, the demand for the United States to act as global policeman will decline.

Pakistan is often cited as a state that might require such an intervention. Clearly, it is the case that Gates had in mind when he worried about "a nuclear-armed state [that] could collapse into chaos and criminality." But even if Pakistan collapsed, the U.S. government would probably not send in massive forces for fear of facing widespread popular opposition and an armed resistance in the more remote parts of the country. More likely, the U.S. government would resort to air power and Special Forces in order to secure Pakistan's nuclear arsenal. After the invasions of Afghanistan and Iraq, it is clear that U.S. forces are not suited to lengthy occupations, especially when they involve a stabilization mission, governance reform, and economic development.
turns terror

Gathering effective intelligence outweighs any turns—it’s the only way to prevent future attacks

Yoo, 4

(Law Prof, UC-Berkeley  “War, Responsibility, and the Age of Terrorism,” http://works.bepress.com/cgi/viewcontent.cgi?article=1015&context=johnyoo)
Third, the nature of warfare against such unconventional enemies may well be different from the set-piece battlefield matches between nation-states. Gathering intelligence, from both electronic and human sources, about the future plans of terrorist groups may be the only way to prevent September 11-style attacks from occurring again. Covert action by the Central Intelligence Agency or unconventional measures by special forces may prove to be the most effective tool for acting on that intelligence. Similarly, the least dangerous means for preventing rogue nations from acquiring WMD may depend on secret intelligence gathering and covert action, rather than open military intervention. A public revelation of the means of gathering intelligence, or the discussion of the nature of covert actions taken to forestall the threat by terrorist organizations or rogue nations, could render the use of force ineffectual or sources of information useless. Suppose, for example, that American intelligence agencies detected through intercepted phone calls that a terrorist group had built headquarters and training facilities in Yemen. A public discussion in Congress about a resolution to use force against Yemeni territory and how Yemen was identified could tip-off the group, allowing terrorists to disperse and to prevent further interception of their communications.

Turns allied coop—that was the warrant to ROL good

McNeal, 8 

(Law Prof-Penn State,  Northwestern University Law Review Colloquy, “BEYOND GUANTANAMO, OBSTACLES AND OPTIONS,” 103 Nw. U. L. Rev. Colloquy 29, August, Lexis)
Intelligence agencies seek to control the dissemination of information that they have collected through classification and use procedures. When an intelligence agency shares information with an allied power it often does so by placing requirements on how the recipient will protect and use that information. n102 The most appropriate method that exists for sharing information is the concept of originator controlled information. This method ensures that intelligence labeled as such "cannot be used or disseminated without the consent of the originator." n103 This approach requires time consuming negotiations in order to gain the information. n104 For national security courts a problem arises when restricted foreign evidence shared by an allied power for use in detention of suspected terrorists or intelligence that was shared for use in military commissions was shared conditionally. Allied nations may refuse to allow U.S. officials to use such evidence in any other forum such as courts-martial, federal courts, or a national security court. This phenomenon of originator controlled information presents a significant yet unaddressed obstacle which may prevent a transition to a system other than military commissions. Unless a reform system has protections at least as robust as military commissions that convinces allies their information is secure, some defendants may be beyond prosecution.
Turns afghan

Goldsmith, 9

(Law Prof-Harvard, 2/4, “Long-Term Terrorist Detention and Our National Security Court,” http://www.brookings.edu/~/media/research/files/papers/2009/2/09%20detention%20goldsmith/0209_detention_goldsmith.pdf
These three concerns challenge the detention paradigm. They do nothing to eliminate the need for detention to prevent detainees returning to the battlefield. But many believe that we can meet this need by giving trials to everyone we want to detain and then incarcerating them under a theory of conviction rather than of military detention. I disagree. For many reasons, it is too risky for the U.S. government to deny itself the traditional military detention power altogether, and to commit itself instead to try or release every suspected terrorist. For one thing, military detention will be necessary in Iraq and Afghanistan for the foreseeable future. For another, we likely cannot secure convictions of all of the dangerous terrorists at Guantánamo, much less all future dangerous terrorists, who legitimately qualify for non-criminal military detention. The evidentiary and procedural standards of trials, civilian and military alike, are much higher than the analogous standards for detention. With some terrorists too menacing to set free, the standards will prove difficult to satisfy. Key evidence in a given case may come from overseas and verifying it, understanding its provenance, or establishing its chain of custody in the manners required by criminal trials may be difficult. This problem is exacerbated when evidence was gathered on a battlefield or during an armed skirmish. The problem only grows when the evidence is old. And perhaps most importantly, the use of such evidence in a criminal process may compromise intelligence sources and methods, requiring the disclosure of the identities of confidential sources or the nature of intelligence-gathering techniques, such as a sophisticated electronic interception capability.  Opponents of non-criminal detention observe that despite these considerations, the government has successfully prosecuted some Al Qaeda terrorists—in particular, Zacharias Moussaoui and Jose Padilla. This is true, but it does not follow that prosecutions are achievable in every case in which disabling a terrorist suspect represents a surpassing government interest. Moreover, the Moussaoui and Padilla prosecutions highlight an under-appreciated cost of trials, at least in civilian courts. The Moussaoui and Padilla trials were messy affairs that stretched, and some observers believe broke, our ordinary criminal trial conceptions of conspiracy law and the rights of the accused, among other things. The Moussaoui trial, for example, watered down the important constitutional right of the defendant to confront witnesses against him in court, and the Padilla trial rested on an unprecedentedly broad conception of conspiracy.15 An important but under-appreciated cost of using trials in all cases is that these prosecutions will invariably bend the law in ways unfavorable to civil liberties and due process, and these changes, in turn, will invariably spill over into non-terrorist prosecutions and thus skew the larger criminal justice process.16 A final problem with using any trial system, civilian or military, as the sole lawful basis for terrorist detention is that the trials can result in short sentences (as the first military commission trial did) or even acquittal of a dangerous terrorist.17 In criminal trials, guilty defendants often go free because of legal technicalities, government inability to introduce probative evidence, and other factors beyond the defendant's innocence. These factors are all exacerbated in terrorist trials by the difficulties of getting information from the place of capture, by classified information restrictions, and by stale or tainted evidence. One way to get around this problem is to assert the authority, as the Bush administration did, to use non-criminal detention for persons acquitted or given sentences too short to neutralize the danger they pose. But such an authority would undermine the whole purpose of trials and would render them a sham. As a result, putting a suspect on trial can make it hard to detain terrorists the government deems dangerous. For example, the government would have had little trouble defending the indefinite detention of Salim Hamdan, Osama Bin Laden's driver, under a military detention rationale. Having put him on trial before a military commission, however, it was stuck with the light sentence that Hamdan is completing at home in Yemen. As a result of these considerations, insistence on the exclusive use of criminal trials and the elimination of non-criminal detention would significantly raise the chances of releasing dangerous terrorists who would return to kill Americans or others. Since noncriminal military detention is clearly a legally available option—at least if it is expressly authorized by Congress and contains adequate procedural guarantees—this risk should be unacceptable. In past military conflicts, the release of an enemy soldier posed risks. But they were not dramatic risks, for there was only so much damage a lone actor or small group of individuals could do.18 Today, however, that lone actor can cause far more destruction and mayhem because technological advances are creating ever-smaller and ever-deadlier weapons. It would be astounding if the American system, before the advent of modern terrorism, struck the balance between security and liberty in a manner that precisely reflected the new threats posed by asymmetric warfare. We face threats from individuals today that are of a different magnitude than threats by individuals in the past; having government authorities that reflect that change makes sense. 

Studies prove detention irrelevant to recruiting

Joscelyn, 10

(Sr. Fellow-Foundation for Defense of Democracies, 12/27, “Gitmo is not Al Qaeda’s Number One Recruitment Tool,” http://www.weeklystandard.com/blogs/gitmo-not-al-qaedas-number-one-recruitment-tool_524997.html)

During a press conference on December 22, President Obama was asked about the difficulties his administration has encountered in trying to close Guantanamo. The president explained (emphasis added): Obviously, we haven’t gotten it closed. And let me just step back and explain that the reason for wanting to close Guantanamo was because my number one priority is keeping the American people safe. One of the most powerful tools we have to keep the American people safe is not providing al Qaeda and jihadists recruiting tools for fledgling terrorists. And Guantanamo is probably the number one recruitment tool that is used by these jihadist organizations. And we see it in the websites that they put up. We see it in the messages that they're delivering. President Obama and his surrogates have made this argument before, but they have provided no real evidence that it is true. In fact, al Qaeda’s top leaders rarely mention Guantanamo in their messages to the West, Muslims and the world at large. No journalist in attendance had the opportunity to challenge President Obama’s assertion. The president should have been asked: If Guantanamo is such a valuable recruiting tool, then why do al Qaeda’s leaders rarely mention it? THE WEEKLY STANDARD has reviewed translations of 34 messages and interviews delivered by top al Qaeda leaders operating in Pakistan and Afghanistan (“Al Qaeda Central”), including Osama bin Laden and Ayman al Zawahiri, since January 2009. The translations were published online by the NEFA Foundation. Guantanamo is mentioned in only 3 of the 34 messages. The other 31 messages contain no reference to Guantanamo. And even in the three messages in which al Qaeda mentions the detention facility it is not a prominent theme. Instead, al Qaeda’s leaders repeatedly focus on a narrative that has dominated their propaganda for the better part of two decades. According to bin Laden, Zawahiri, and other al Qaeda chieftains, there is a Zionist-Crusader conspiracy against Muslims. Relying on this deeply paranoid and conspiratorial worldview, al Qaeda routinely calls upon Muslims to take up arms against Jews and Christians, as well as any Muslims rulers who refuse to fight this imaginary coalition. This theme forms the backbone of al Qaeda’s messaging – not Guantanamo. To illustrate this point, consider the results of some basic keyword searches. Guantanamo is mentioned a mere 7 times in the 34 messages we reviewed. (Again, all 7 of those references appear in just 3 of the 34 messages.) By way of comparison, all of the following keywords are mentioned far more frequently: Israel/Israeli/Israelis (98 mentions), Jew/Jews (129), Zionist(s) (94), Palestine/Palestinian (200), Gaza (131), and Crusader(s) (322). (Note: Zionist is often paired with Crusader in al Qaeda’s rhetoric.) Naturally, al Qaeda’s leaders also focus on the wars in Afghanistan (333 mentions) and Iraq (157). Pakistan (331), which is home to the jihadist hydra, is featured prominently, too. Al Qaeda has designs on each of these three nations and implores willing recruits to fight America and her allies there. Keywords related to other jihadist hotspots also feature more prominently than Gitmo, including Somalia (67 mentions), Yemen (18) and Chechnya (15).  Simply put, there is no evidence in the 34 messages we reviewed that al Qaeda’s leaders are using Guantanamo as a recruiting tool. Undoubtedly, “Al Qaeda Central” has released other messages during the past two years that are not included in our sample. Some of those messages may refer to Guantanamo. And some of the al Qaeda messages provided by NEFA, which does a remarkable job collecting and translating al Qaeda’s statements and interviews, may be only partial translations of longer texts. However, the messages we reviewed also surely include most of what al Qaeda’s honchos have said publicly since January 2009. These messages do not support the president’s claim.

turns russia

Nuke terror attack causes US-Russia miscalc – extinction

Barrett et al. 13—PhD in Engineering and Public Policy from Carnegie Mellon University, Fellow in the RAND Stanton Nuclear Security Fellows Program, and Director of Research at Global Catastrophic Risk Institute—AND Seth Baum, PhD in Geography from Pennsylvania State University, Research Scientist at the Blue Marble Space Institute of Science, and Executive Director of Global Catastrophic Risk Institute—AND Kelly Hostetler, BS in Political Science from Columbia and Research Assistant at Global Catastrophic Risk Institute (Anthony, 24 June 2013, “Analyzing and Reducing the Risks of Inadvertent Nuclear War Between the United States and Russia,” Science & Global Security: The Technical Basis for Arms Control, Disarmament, and Nonproliferation Initiatives, Volume 21, Issue 2, Taylor & Francis)

War involving significant fractions of the U.S. and Russian nuclear arsenals, which are by far the largest of any nations, could have globally catastrophic effects such as severely reducing food production for years, 1 potentially leading to collapse of modern civilization worldwide, and even the extinction of humanity. 2 Nuclear war between the United States and Russia could occur by various routes, including accidental or unauthorized launch; deliberate first attack by one nation; and inadvertent attack. In an accidental or unauthorized launch or detonation, system safeguards or procedures to maintain control over nuclear weapons fail in such a way that a nuclear weapon or missile launches or explodes without direction from leaders. In a deliberate first attack, the attacking nation decides to attack based on accurate information about the state of affairs. In an inadvertent attack, the attacking nation mistakenly concludes that it is under attack and launches nuclear weapons in what it believes is a counterattack. 3 (Brinkmanship strategies incorporate elements of all of the above, in that they involve intentional manipulation of risks from otherwise accidental or inadvertent launches. 4 ) Over the years, nuclear strategy was aimed primarily at minimizing risks of intentional attack through development of deterrence capabilities, and numerous measures also were taken to reduce probabilities of accidents, unauthorized attack, and inadvertent war. For purposes of deterrence, both U.S. and Soviet/Russian forces have maintained significant capabilities to have some forces survive a first attack by the other side and to launch a subsequent counter-attack. However, concerns about the extreme disruptions that a first attack would cause in the other side's forces and command-and-control capabilities led to both sides’ development of capabilities to detect a first attack and launch a counter-attack before suffering damage from the first attack. 5 Many people believe that with the end of the Cold War and with improved relations between the United States and Russia, the risk of East-West nuclear war was significantly reduced. 6 However, it also has been argued that inadvertent nuclear war between the United States and Russia has continued to present a substantial risk. 7 While the United States and Russia are not actively threatening each other with war, they have remained ready to launch nuclear missiles in response to indications of attack. 8 False indicators of nuclear attack could be caused in several ways. First, a wide range of events have already been mistakenly interpreted as indicators of attack, including weather phenomena, a faulty computer chip, wild animal activity, and control-room training tapes loaded at the wrong time. 9 Second, terrorist groups or other actors might cause attacks on either the United States or Russia that resemble some kind of nuclear attack by the other nation 
by actions such as exploding a stolen or improvised nuclear bomb, 10 especially if such an event occurs during a crisis between the United States and Russia. 11 A variety of nuclear terrorism scenarios are possible. 12 Al Qaeda has sought to obtain or construct nuclear weapons and to use them against the United States. 13 Other methods could involve attempts to circumvent nuclear weapon launch control safeguards or exploit holes in their security. 14 It has long been argued that the probability of inadvertent nuclear war is significantly higher during U.S.–Russian crisis conditions, 15 with the Cuban Missile Crisis being a prime historical example. It is possible that U.S.–Russian relations will significantly deteriorate in the future, increasing nuclear tensions. There are a variety of ways for a third party to raise tensions between the United States and Russia, making one or both nations more likely to misinterpret events as attacks. 16
russia—no impact

No escalation ever
Sharavin 7 (Alexander Sharavin, Director of the Institute of Political and Military Analysis, 2007.  Defense and Security, “Will America Fight Russia?” p. Lexis)

The United States may count on a mass air raid and missile strike at objects of the Russian strategic nuclear forces and, perhaps, some objects of other branches of the Russian military. Plus, of course, at the military and political planning centers. Whatever targets may escape destruction on the first try will be bombed out of existence by repeated strikes. And Russia will have nothing to answer with. Even if some elements of the strategic nuclear forces survive, they will fall prey to the American national missile defense. The American strategic missile forces in their turn will escape the war unscathed.

Conflicts will never go nuclear – prefer Russian generals
Ivashov 7 (Colonel General Leonid Ivashov, President of the Academy of Geopolitical Problems, 2007.  Defense and Security, “Will America Fight Russia?” p. Lexis)

Numerous scenarios and options are possible. Everything may begin as a local conflict that will rapidly deteriorate into a total confrontation. An ultimatum will be sent to Russia: say, change the domestic policy because human rights are allegedly encroached on, or give Western businesses access to oil and gas fields. Russia will refuse and its objects (radars, air defense components, command posts, infrastructure) will be wiped out by guided missiles with conventional warheads and by aviation. Once this phase is over, an even stiffer ultimatum will be presented - demanding something up to the deployment of NATO "peacekeepers" on the territory of Russia.  Refusal to bow to the demands will be met with a mass aviation and missile strike at Army and Navy assets, infrastructure, and objects of defense industry. NATO armies will invade Belarus and western Russia. Two turns of events may follow that. Moscow may accept the ultimatum through the use of some device that will help it save face. The acceptance will be followed by talks over the estrangement of the Kaliningrad enclave, parts of the Caucasus and Caspian region, international control over the Russian gas and oil complex, and NATO control over Russian nuclear forces. The second scenario involves a warning from the Kremlin to the United States that continuation of the aggression will trigger retaliation with the use of all weapons in nuclear arsenals. It will stop the war and put negotiations into motion.
russia—no internal 

Rule of law will never precipitate in Russia, but instability will never escalate

Vladimir Gel'man is a professor in the Department of Political Science and Sociology at the European University at St.Petersburg, 2k [“The Dictatorship of Law in Russia: Neither Dictatorship, Nor Rule of Law,” October, PONARS Policy Memo 146, http://www.ponarseurasia.org/sites/default/files/policy-memos-pdf/pm_0146.pdf]

The Second Alternative: Strong Arbitrary Rule¶ Second, the installation of strong arbitrary rule is only possible in the event that the¶ Kremlin turns from bargaining to the use of force in dealing with political and economic¶ actors. Choosing to use force unilaterally, however, could be quite costly in terms of¶ power resources. Russia's rulers could be faced with two threats. On the one hand, strong¶ arbitrary rule does not necessarily solve policy problems. Indeed, as the Chechen wars of¶ 1994-96 and 1999-2000 clearly demonstrated, such a policy excludes any durable¶ solution without significant losses for the Russian political regime and society as a whole.¶ On the other hand, the use of force by the Kremlin against its political rivals could meet¶ with opposition. Pending further development of the rule of law, however, those political¶ and economic actors who benefited from the decline of state capacity (such as the¶ "oligarchs" and regional leaders) might use their resources to prevent a dangerous turn¶ toward dictatorship. This was the case with transgressions against "Media-Most," which¶ had expressed dissent with Kremlin policies. Despite (or thanks to) the combination of¶ economic pressures from state-owned "Gazprom" and the imprisoning of Vladimir¶ Gusinsky, the owner of Media-Most, the latter was able to mobilize public support within¶ and outside Russia, and Media-Most seemed to escape (at least, as of yet) the loss of its¶ independent political position. Given this, it is not surprising that Boris Berezovsky¶ responded to the Kremlin's attacks by claiming to establish political opposition (though¶ without visible results).¶ Conclusion¶ The possible rewards for the pursuit of strong arbitrary rule for the Kremlin are very¶ unclear, while the potential costs are obvious. Therefore, given the background of recent¶ economic growth in Russia,¶ bargaining¶ is a more attractive option than the use of force¶ for politicians. In these circumstances, the Kremlin has occasionally even retreated from¶ its initial claims and desisted from the imposition of direct control over other actors.¶ Last but not least, the "dictatorship of law" as an inconsistent oscillation between strong,¶ arbitrary rule and the "facade" of legal innovations corresponds closely with mass legal¶ consciousness in Russia. According to a nationwide poll recently conducted by Russian¶ scholars, public orientations toward the rule of law in Russia are quite controversial. On¶ the one hand, the majority of Russian citizens (including entrepreneurs) are quite keen¶ about the rise of tough punishments and security powers as a tool against increasing¶ crime and illegality in Russia. On the other hand, they are tolerant enough toward¶ underpayment or nonpayment of individual (and, to a lesser degree, corporate) taxes, and¶ toward a shadow economy as such. Moreover, almost half of Russian voters are ready to¶ vote for candidates who are openly involved in criminal affairs, if they promise to¶ improve their living conditions. In this sense, the supply of the "dictatorship of law"¶ meets demand on Russia's legal market.¶ In the short term, the politics of the "dictatorship of law" in Russia might be successful as¶ long as the economy goes well (thanks to high oil prices). In the long term, however,¶ such a process--combining manipulations, arbitrary decisions, and frequent and visible¶ (but not meaningful) institutional changes--might preclude Russia's prospects for¶ democracy. It could undermine incentives for the emergence of political competitiveness¶ within the framework of formal institutions¶ and¶ the rule of law, leaving a political¶ vacuum in Russia's future.

Demographics or no impact

David P Goldman, Senior Fellow at the London Center for Policy Research and Associate Fellow at the Middle East Forum, 13 [“Reports of Russia’s death are exaggerated,” October 15, http://www.atimes.com/atimes/Central_Asia/CEN-01-151013.html]

Since the fall of communism in 1991, Washington consistently underestimated Russia. American policy in consequence has crashed and burned repeatedly: in the Ukraine, where the American-backed "Orange Revolution" of 2004 collapsed in favor of an administration friendly to Moscow; in 2008, when America backed Georgian President Mikheil Saakashvili's attempt to incorporate Russian-majority provinces on Georgia's borders; and in 2013, when Russia trumped American in the Middle East and took the diplomatic lead in the Syrian chemical weapons crisis.¶ American diplomats have had their heads handed to them by Moscow yet again. If they are so poor, how come they ain't dumb? Americans play Monopoly; Russians play chess. Russia has found the fault lines in American policy and compensated for its light footprint with superior leverage. In particular, Russia has exploited the timidity of the last two US administrations towards Iran, presenting itself as the purveyor of a solution to problems it helped to create. In terms of technique, Moscow's performance is praiseworthy, even if its intent is malicious.¶ Russia, to be sure, is in crisis. But Russia has been in crisis since Peter the Great build modern Russia with one foot in Siberia and the other in Eastern Europe. It is not a nation-state but an empire, badly constituted from the beginning. Russia always taxed its European provinces to support uneconomic expansion in its Far East, a policy that collapsed between the 1905 war with Japan and the 1914-1918 war with Germany. Russia regained its eastern influence in 1945 and lost it in 1989.¶ Its population has declined from a peak of 149 million in 1992 to 143 million in 2012 and threatens to decline even faster. Russia's demographics are weak, although it is worth asking whether they are much weaker than in 1945, after Russia had lost 15% of its total population in war, not to mention a great deal of its productive capacity and infrastructure. That didn't stop the Soviet Union from building thermonuclear bombs and ICBMs and beating America into space. The Soviet economy suffered from the equivalent of arteriosclerosis, but it nearly won the Cold War. Putin's economy has suffered a string of self-inflicted failures, but that doesn't remove Russia from the field.¶ Russia was down but not altogether out after the Soviet Union broke up, and the self-consoling triumphalism that has characterized American accounts of the country has proven a poor guide to policy-making. Ilan Berman's new volume - really an essay stretched to book length by long appendices - weighs Russia's recent return to world power status against a projected long-term disaster which, in my view, will not occur within the policy horizon.¶ "For the moment, the unraveling of Russia is still far from the minds of most observers," writes Berman, who is vice-president of the American Foreign Policy Council. "In fact, Russia's future looks comparatively bright. While the decade that followed the Soviet Union's collapse in 1991 saw a Russia that was humbled and diminished, over the past dozen years it has roared back onto the international stage under the guidance of its current president, Vladimir Putin." Berman published before Russia grabbed the initiative in the Middle East with a plan to destroy Syria's chemical weapons, which underscores his point.¶ Russia, though, faces what he calls a demographic implosion:¶ Russia is dying. Russia is undergoing a catastrophic post-Soviet societal decline due to abysmal health standards, runaway drug addiction, and an AIDS crisis that officials have termed an "epidemic." The population of the Russian Federation is declining by close to half a million souls every year due to death and emigration. At this rate, the once-mighty Russian state could lose a quarter of its population by the middle of this century. And according to some projections, if Russia's demographic trajectory does not change, its population could plummet to as little as fifty-two million people by 2080.It's a phenomenon demographers have described as "the emptying of Russia" - a wholesale implosion of Russia's human capital and a collapse of its prospects as a viable modern state. ¶ The news, though is that Russia's trajectory has shifted, although it is hard to tell by how much. As Mark Adomanis noted on the Forbes website July 25, Russia's crude birthrate in 2012 momentarily exceeded America's. Russia's demographic outlook remains poor, because the number of women of child-bearing age will decline due to the extremely low birth rates of the 1990s.¶ Russia's bith rate collapsed during the 1990s¶ ... So the total number of women of child-beraring age will decline:¶ Source: United Nations Meduim Variant¶ Russia's total fertility rate now stands at around 1.7 births per female, against a European average of 1.5, up from a 1999 nadir of less than 1.8. That portends a decline, albeit a far slower decline that most analysts expected. It is not Hungary, where Magyar fertility stands at barely over 0.8 births per female, or half the Russian level. The fertility rate would have to rise to about 2.5 to compensate for the demographic air pocket of the 1990s, and that goal is nearly impossible to achieve.¶ Berman adds, "Today, Russia's estimated twenty-one million Muslims are still a distinct minority. But Muslims are on track to account for a fifth of the country's population by the end of this decade, and a majority by mid-century."¶ The recovery of Russian fertility, though, appears equally distributed among its regions, and implies that a Muslim majority is a more distant prospect that demographers earlier expected. Muslim birth rates, moreover, have shown the steepest decline of any segment of the world population, as I documented in my 2011 book How Civilizations Die (and Why Islam is Dying, Too). The American Enterprise Institute's Nicholas Eberstadt brought additional documentation to bear in a 2012 study.¶ Russian demographics are a moving target. As Berman notes, "In 2012, for the first time since the fall of the USSR, live births outnumbered deaths in Russia. They did so modestly (the country's population grew by just over two hundred thousand between January and September 2012), but it was enough for Kremlin officials to proclaim that their country's demographic fortunes had been reversed." That is surely not the case, but the strategic impact will be felt a generation hence at earliest.¶ Part of the bounce in Russia's birth rate during the past several years is due to the government's offer of the equivalent of a US$9,500 cash award to families upon the birth of a second or third child. But the revival of the Russian Orthodox Church almost certainly played an important role. There is a deep and consistent link between faith and fertility throughout the industrial world, and the restoration of religion in Russia is a new and critical factor in the country's demographics.¶ The Orthodox Church's website argues that moral imperatives are more important than financial incentives: "Putin has given Russian families a tangible incentive, the baby bonus, to have children. He and his administration are now attempting to shift cultural norms in favor of the three-child family. But whether or not he succeeds will depend upon pro-life and pro-family advocates…and their efforts to turn Putin's exhortations and financial support into a nationwide movement. On their success hinges the fate of the Russian people."¶ The Orthodox Church claims that it nearly tripled its count of parishes since 1991. How extensive its impact will be remains to be seen. That is a crucial question. Berman, though, dismisses the revived alliance of the Russian Church and state as the beginning of an "Orthodox Iran":¶ In the early 1990s, Russia formally recognized 31 religious denominations. But most were largely legislated out of existence in the years that followed. Today, in a throwback to Soviet practice, only four religions - Russian Orthodoxy, Islam, Judaism, and Buddhism - are formally recognized by the Russian government. And with the Kremlin's help, the Orthodox Church is rising in power and prominence. Not surprisingly, this has exacerbated already-tense relations between the Russian state and its growing Muslim minority…the Russian Church - imbued with Kremlin's support - is beginning to crowd out other forms of religious identification in Russia. And it is doing so at precisely the time when the bonds holding the country's various ethnicities together have become more tenuous than ever.¶ The Orthodox Church always has been exclusionary and jealous of its position with respect to other Christian denominations, and the Orthodox resurgence has occurred at the expense of American evangelical and Mormon missionaries. It has also stamped Russian policy with a distinctly conservative bent, including the much-abhorred law against "gay propaganda". That many aspects of life in Russia are repulsive to Westerners, though, is hardly news. The issue, rather, is whether the Orthodox revival will help reverse the country's demographic and moral decline and strengthen Russian power. I do not know the answer to that question. Berman does not trouble to ask it.¶ The direst shortage in today's Russia is Russians. As I reported in a 2008 essay in this space, Russia's official population count does not include nearly 7 million Russians stranded in the "near abroad" after the Soviet Union's collapse now working in Russia as undocumented aliens. An additional 15 million ethnic Russians live in Belarus, the Western Ukraine, and Kazakhstan. The fastest way to get more Russians is to take them, and on this point, Berman notes, there is a consensus across the Russian political spectrum:¶ Policymakers in Moscow recognize that the addition of Belarus's ten million citizens to the Russian Federation would increase Russia's overall population by some 7%. The addition of Ukraine would do even more; ethnic Russians make up nearly 20% of Ukraine's forty-five-million-person population, and if even part of the country were to formally vote in favor of annexation, the number of Russian citizens would swell significantly. If additional territories that are currently coveted by Moscow - including parts of neighboring Georgia and Kazakhstan - were added, that number would be higher still, significantly bolstering the Russian Federation's flagging demographics in the process.¶ As I wrote in 2008, "Russia has an existential interest in absorbing Belarus and the Western Ukraine. No one cares about Byelorus. It has never had an independent national existence or a national culture; the first grammar in the Belorussian language was not printed until 1918, and little over a third of the population of Belarus speaks the language at home. Never has a territory with 10 million people had a sillier case for independence. Given that summary, it seems natural to ask why anyone should care about Ukraine." Washington should have allowed Russia to reabsorb its orphan provinces but at a price: you get the ethnic Russians, and we get your acquiescence on issues that matter to us: strategic defense in Poland and the Czech Republic, help with Iran, and so forth.¶ Whether the US might have struck such a deal with Putin in the early 2000s is a moot question, because America's sponsorship of the 2004 "Orange Revolution" in Ukraine persuaded Putin that he could not do business with the United States. The Bush administration riled Moscow, but without the muscle to make its influence in Ukraine or Georgia stick. The Obama administration simply gave away the store, first by abandoning anti-missile installations in Eastern Europe, and then by embracing Russia's chemical weapons scheme for Syria (and possibly its plans for Iran's nuclear program). Both approaches failed.¶ What should America do now? Berman implies that the US should lean into Russia's domestic fault lines, anticipating an internal collapse:¶ Russia's leaders have engaged in a hard-power campaign against Islamic radicalism, hoping that overwhelming force will pacify the country's restive republics. The failure of that approach is evident in rising Islamist violence in places like Tatarstan and in the proliferation of extreme Islam throughout the Eurasian heartland. This phenomenon will pose a growing challenge to the stability and legitimacy of the Russian state in the years ahead …The groundwork for a future civil war in Russia, a violent contest for the soul of the Russian state that will be fought along religious and ethnic lines, is thus being laid.¶ Since the United States (quite rightly in my view) armed Afghani jihadists to harry the Soviet Union in the 1980s, parts of the American foreign policy community have looked wistfully at Russia's Muslim underbelly as a potential source of pressure on America's old Cold War enemy. It was a good idea at the peak of the Cold War, but a dreadful idea now, for several reasons. First, radical Islam is a worse threat to Western interests than Orthodox Russia, as we should have observed after the Boston Marathon bombings. Second, it won't succeed. Russia is more ruthless than Washington in suppressing domestic threats (note that reports from Russia always speak of terrorists killed rather than captured). Third, and most important, American attempts to exploit Russia's internal problems simply will cement a Sino-Russian alliance. That is the most likely Russian response to a range of problems. America exploited the Sino-Soviet divide to win the Cold War. Moscow well might decide that it is better to accommodate China's growing power than to contest it.¶ Russia, to be sure, is distraught over Chinese encroachment on former areas of its dominion, including its Far East and Central Asia. China's emerging economic influence the Russian near abroad, including its oil concession in Kazakhstan, is supported by a commitment to infrastructure investment in transportation and telecommunications as well as energy, in what China now calls a "new Silk Road".¶ China's ascendance in Russia's east and south is a disappointment to Moscow but not, as Berman suggests, a "flashpoint". The likelihood of military conflict between China and Russia during the next 20 years are somewhere between negligible and nonexistent. China takes a long view; it will not fight for territory that likely will fall into its lap a century or two from now. Russia is likely to conclude that it will get a better deal from China than from the United States. Russia and China have a common interest in containing potential Muslim problems in Central Asia and their collaboration is a natural outcome of common need.¶ Washington should worry about Russian and Chinese efforts to catch up with American aerospace technology that hasn't changed much in a generation. Whether the Sukhoi T-50 PAK-FA or China's J-20 can compete with America's F-22 at the moment is doubtful. Five or 10 years from now the answer might be different. America's technological dominance in military aviation is at risk, and its navy is shrinking to less-than-superpower proportions.¶ Berman's least felicitous chapter title has Russia "Misunderstanding the Muslim World". In fact, Russia understands the Muslim world with great clarity. It has allied with Saudi Arabia in supporting Egypt's military government against American pressure, and allied with Iran in protecting the Syrian regime against the motley band of jihadists directed against it. Russia well may replace American armaments affected by the reduction in military aid to Egypt; if so, Saudi Arabia will pay for them. It has played both sides in Iran, building Iran's Bushehr nuclear reactor and alternately proffering and withdrawing sophisticated air defense systems.¶ It is impossible to discern Russia's tactical objectives; its objective, I surmise, is to keep the initiative, elicit blunders from its adversaries, and exploit them as opportunity permits. Once America lost the nerve to use force against Iran's nuclear program, other problems in the region, notably Syria, became intractable, giving Russia the chance to insert itself as regional mediator.¶ It is dangerous for the United States to make plans on the premise of Russia's internal collapse. That outcome is not to be excluded, but neither is it likely. Russia will be around for quite a while; it never will regain the position that the Soviet Union held in 1980, but it will remain a force for the foreseeable future. Washington never quite grasped that the Russians are chess players, and chess is a game in which one cannot bluff. One deals with Russia only through strength, and America's strength is bleeding away from a series of self-inflicted wounds.

***judiciary
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Issues isolated 

Hansen 9 

Victor Hansen, Associate Professor of Law, New England Law School, Summer 2009, “SYMPOSIUM: LAW, ETHICS, AND THE WAR ON TERROR: ARTICLE: UNDERSTANDING THE ROLE OF MILITARY LAWYERS IN THE WAR ON TERROR: A RESPONSE TO THE PERCEIVED CRISIS IN CIVIL-MILITARY RELATIONS,” South Texas Law Review, 50 S. Tex. L. Rev. 617, p. lexis 

According to Sulmasy and Yoo, these conflicts between the military and the Bush Administration are the latest examples of a  [*624]   crisis in civilian-military relations. n32 The authors suggest the principle of civilian control of the military must be measured and is potentially violated whenever the military is able to impose its preferred policy outcomes against the wishes of the civilian leaders. n33 They further assert that it is the attitude of at least some members of the military that civilian leaders are temporary office holders to be outlasted and outmaneuvered. n34 If the examples cited by the authors do in fact suggest efforts by members of the military to undermine civilian control over the military, then civilian-military relations may have indeed reached a crisis. Before such a conclusion can be reached, however, a more careful analysis is warranted. We cannot accept at face value the authors' broad assertions that any time a member of the military, whether on active duty or retired, disagrees with the views of a civilian member of the Department of Defense or other member of the executive branch, including the President, that such disagreement or difference of opinion equates to either a tension or a crisis in civil-military relations. Sulmasy and Yoo claim there is heightened tension or perhaps even a crisis in civil-military relations, yet they fail to define what is meant by the principle of civilian control over the military. Instead, the authors make general and rather vague statements suggesting any policy disagreements between members of the military and officials in the executive branch must equate to a challenge by the military against civilian control. n35 However, until we have a clear understanding of the principle of civilian control of the military, we cannot accurately determine whether a crisis in civil-military relations exists. It is to this question that we now turn.
CMR high 

Andrew Exum, CNAS Senior Fellow, 7/4/12, No Crisis in Wartime U.S. Civil-Military Relations, EBSCO

Last week, I noted one of the ironies of the U.S. effort in Afghanistan since 2009: From the perspective of civil-military relations, the process worked. Regardless of one's opinion of the Obama administration's strategy in Afghanistan and despite the high degree to which the U.S. government and its allies have struggled to implement that strategy, the division of labor between civilian officials and military officers in formulating the strategy itself functioned more or less according to design.

In light of the reaction the column generated, I'd like to examine civil-military relations in the United States more broadly. Today, I will discuss some of the literature that informs our thinking on civil-military relations, and next week, I will offer my thoughts on the state of civil-military relations in the United States today and offer policy recommendations to improve them.

I should say from the start that I do not believe there to be any "crisis" in civil-military relations in the United States. Several wise scholars -most notably Andrew Bacevich and Richard Kohn -have argued there is such a crisis. And I share many of the concerns both of them raise, from the fetishization of military service to the active involvement of retired general officers in political campaigns.

But either because I am writing from France -which does have a history of toxic and even mutinous civil-military relations in its recent democratic past -or because I remember historical accounts of the days when Douglas MacArthur used his military staff to plot his political career, I consider contemporary civil-military relations in the United States to be quite healthy.
In addressing the issue, I will consider civil-military relations only as they pertain to the prosecution of war itself. I am less concerned by civil-military relations in peacetime, though for many of the reasons Bacevich and Kohn raise, this subject is also worth considering.

The canonical text on civil-military relations in the United States remains Samuel Huntington's "The Soldier and the State" (1957). If we start with the belief that war takes place on four levels -the political, the strategic, the operational and the tactical -Huntington's model reserves the role of defining the political ends of a war for elected civilian leaders, while assigning the operational and tactical levels of war to the professional military officers. As for the strategic aims of a conflict as well as the resources the nation will devote to its prosecution, civilians and military officers decide on them together in Huntington's model.

It is not clear whether or not Huntington entirely intended for his scholarly work to be normative. Regardless, successive generations of U.S. military officers have been raised in the belief that Huntington's model is the way in which the division of labor in war is supposed to be organized. Military officers thus resent it when civilian officials stick their noses into tactical and operational affairs.

As Eliot Cohen ably demonstrates in "Supreme Command" (2002), however, civilians do sometimes stick their noses into the tactical and operational affairs of the military -and often to positive effect. Choosing historical examples ranging from Abraham Lincoln to David Ben-Gurion, Cohen demonstrates why it is sometimes necessary for politicians to get their hands dirty running a war. After all, war is fundamentally a political affair -and it really is sometimes too important to be left to the generals. A statesman who ignores military affairs can be as much of a menace as a statesman who fancies himself a better tactician than his generals.

U.S. military officers, as a whole, dislike Cohen's arguments for reasons that should be obvious to all. These officers reflexively resent what they see as "interference" in their affairs. What those officers perhaps miss is that among Cohen's intended audience was a certain former governor of Texas who Cohen feared was not as interested in military affairs as he needed to be having become president. Indeed, George W. Bush learned the hard way -and at the cost of much U.S. blood and treasure -that even though the U.S. military will insist as an institution that its general officers are equally able, that is not always the case. Some officers are better than others, and one of the more important decisions a president can make is in his selection of commander.

To the chagrin of military officers, then, the division of labor between civilian officials and military officers in wartime is not fixed. Civilians have long reserved the right to interfere in military affairs. Lincoln and Ben-Gurion did this to positive effect. Adolf Hitler, among others, did so in such a way that his meddling hamstrung his generals.

What is rigidly fixed in the U.S. system of government, however, is civilian supremacy over the military. Article I of the U.S. Constitution gives the U.S. Congress the sole right to declare war, while Article II establishes the president as the commander-in-chief. Remarkably, the civilian leadership of the United States has never faced a serious threat by the military to usurp powers reserved for civilian authorities. Only MacArthur mounted a serious challenge -a series of challenges, really -to civilian authorities, and even he was eventually put in his place.

Those who fear that civil-military relations in the United States are in crisis -and these fears reached an apex in 2009 -lack both comparative and historical perspective. The 82nd Airborne Division might not have done the best job in Iraq's al-Anbar province in 2003, but unlike its French counterparts, it has never threatened to jump onto the Washington mall and overthrow the government. And despite the fears of many pundits in 2009 that high-profile general officers such as David Petraeus and Stanley McChrystal harbored secret ambitions to undermine a young Democratic president, both men now happily and humbly serve as civilians in that same president's administration.

rol—no impact

Legal fixes aren’t sufficient to solve – institutional reform is slow and requires internal change

Thomas Carothers is vice president for studies at the Carnegie Endowment for International Peace, 06 (“Promoting the Rule of Law Abroad: In Search of Knowledge,” Chapter 1, http://carnegieendowment.org/2006/01/01/promoting-rule-of-law-abroad-in-search-of-knowledge/35vq)
One cannot get through a foreign policy debate these days without¶ someone proposing the rule of law as a solution to the world’s troubles.¶ How can U.S. policy on China cut through the conundrum of balancing¶ human rights against economic interests? Promoting the rule of law, some¶ observers argue, advances both principles and profits. What will it take¶ for Russia to move beyond Wild West capitalism to more orderly market¶ economics? Developing the rule of law, many insist, is the key. How¶ can Mexico negotiate its treacherous economic, political, and social transitions?¶ Inside and outside Mexico, many answer: establish once and for¶ all the rule of law. Indeed, whether it is Bosnia, Rwanda, Haiti, or elsewhere,¶ the cure is the rule of law, of course.¶ The concept is suddenly everywhere—a venerable part of Western¶ political philosophy enjoying a new run as a rising imperative of the era¶ of globalization. Unquestionably, it is important to life in peaceful, free,¶ and prosperous societies. Yet its sudden elevation as a panacea for the¶ ills of countries in transition from dictatorships or statist economies¶ should make both patients and prescribers wary. The rule-of-law promises¶ to move countries past the first, relatively easy phase of political¶ and economic liberalization to a deeper level of reform. But that promise¶ is proving difficult to fulfill. A multitude of countries in Asia, the¶ former Soviet Union, Eastern Europe, Latin America, sub-Saharan Africa,¶ and the Middle East are engaged in a wide range of rule-of-law reform initiatives. Rewriting constitutions, laws, and regulations is the¶ easy part. Far-reaching institutional reform, also necessary, is arduous¶ and slow. Judges, lawyers, and bureaucrats must be retrained, and fixtures¶ like court systems, police forces, and prisons must be restructured.¶ Citizens must be brought into the process if conceptions of law and justice¶ are to be truly transformed.¶ The primary obstacles to such reform are not technical or financial,¶ but political and human. Rule-of-law reform will succeed only if it gets¶ at the fundamental problem of leaders who refuse to be ruled by the¶ law. Respect for the law will not easily take root in systems rife with¶ corruption and cynicism, since entrenched elites cede their traditional¶ impunity and vested interests only under great pressure. Even the new¶ generation of politicians arising out of the political transitions of recent¶ years are reluctant to support reforms that create competing centers of¶ authority beyond their control.¶ Western nations and private donors have poured hundreds of millions¶ of dollars into rule-of-law reform, but outside aid is no substitute for the¶ will to reform, which must come from within. Countries in transition to¶ democracy must first want to reform and must then be thorough and patient¶ in their legal makeovers. Meanwhile, donors must learn to spend¶ their reform dollars where they will do the most good—and expect few¶ miracles and little leverage in return.
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Human rights constraints on LOAC cause global war
Dinstein, professor emeritus – Tel Aviv University, ‘11
(Yoram, “Concluding Remarks: LOAC and Attempts to Abuse or Subvert It,” International Law Studies Vol. 87)

Not everybody likes the down-to-earth attitude that LOAC takes vis-à-vis warfare. Indeed, in recent years, a new major problem has arisen. The clear and present danger of the barbarians in front remains unabated. But, in the meantime, another menace has evolved in the back. This menace comes from the human rights zealots and do-goodniks, whom I shall call “human rights–niks” for short. Far be it from me to suggest that every human rights scholar or activist necessarily comes under this rubric. In fact, we have in our midst some genuine scholars in the arena of human rights (preeminently, Françoise Hampson) for whom I have the greatest respect. But all too often today we encounter the unpleasant phenomenon of human rights–niks who, hoisting the banner of human rights law, are attempting to bring about a hostile takeover of LOAC. This is an encroachment that we must stoutly resist.

The human rights–niks in the back are by no means to be confused with the barbarians in front: far from endorsing methods of barbarism, the human rights–niks would prefer a non-violent solution to every conflict. Nevertheless, the danger that the human rights–niks pose is equally acute, since they threaten to pull the legal rug from under our feet. They thus aid and abet the lawfare of the enemy by leaving the civil society with the impression that we are acting (or reacting) in a manner that is incompatible with the loftier aspirations of the law.

Inter alia, human rights–niks would like to revolutionize the field by introducing a normative system of warfare characterized by zero collateral damage to civilians. To accomplish that, they would like to disallow attacks against lawful military targets, if these entail some collateral damage to civilians or civilian objects. Since (as indicated) such collateral damage is bound to happen, this would imply the banning of almost all attacks against enemy combatants and military objectives.

The legal revolution that human rights–niks wish to engender relates to the broad spectrum of norms that govern the conduct of hostilities. Human rights– niks tacitly accuse us of applying the wrong legal system by following LOAC instead of human rights law. They would like to see human rights law applicable in wartime as much as in peacetime: not side by side with, but in lieu of, LOAC. This kind of approach often resonates with the lay (and basically uninformed) public at large, if only because lots of people cannot tell “human” apart from “humanitarian” when LOAC is referred to (as it recurrently is) as “international humanitarian law.” After all, it is the humanitarian impulse that propels both human rights law and international humanitarian law (aka LOAC). The trouble is that, if we were to do what the human rights–niks want us to do, hostilities would become impracticable. That is to say, all forms of warfare would be beyond the pale. Many human rights–niks do not hide that this is what they truly—and ultimately—want. They are animated by genuine motives of pacifism (echoed even in one of the questions posed during the questions-and-answers time in our own conference), and they believe that LOAC stands in their way. What they fail to grasp is that, while war may be nobly wished away, it is not a phenomenon that is likely to disappear as long as there are barbarians who force it on the civilized world. And it is impossible to fight a war if we are not ready to shed blood. LOAC is doing what it can to ensure that bloodletting is confined to combatants, leaving innocent civilians out of the circle of fire. Still, zero collateral damage to civilians (or civilian objects) is not a hardheaded scenario in war, and LOAC recognizes that naked truth.

When the position is examined objectively, it becomes obvious that LOAC is the only effective dike against “total war.” Without LOAC, civilian casualties in wartime will not be reduced: they will escalate. If human rights law were to replace LOAC—if no feasible options of conducting hostilities were left to belligerent parties in war—ultimately no rules would survive, inasmuch as the legal paper-constraints would simply be ignored by the clashing armies. Therefore, the genuine option that must be exercised is not between LOAC (characterized by pragmatism and common sense) and human rights law (untainted in its pristine purity). It is between LOAC and lawlessness. And just as we strenuously reject lawlessness as practiced by the barbarians, we must not allow lawlessness to be inflicted on our own side out of a misguided belief in some notional primacy—in the wrong context— of human rights precepts.

Many people think that the best solution to the problem is a compromise of sorts, reflected in the dual application of both LOAC and human rights law (side by side with one another) in an armed conflict. This may sound ideal, except that, for several reasons, such duality is neither necessary nor even possible in multiple contexts.

2NC Environment Impact

Adherence to LOAC key to instill environmental protections in warfighting

Malviya, 1

(Law Prof-Banaras Hindu University, “Laws Of Armed Conflict And Environmental Protection: An Analysis Of Their Inter-Relationship,” http://www.worldlii.org/int/journals/ISILYBIHRL/2001/5.html)
Developing through customs and treaties, two important regimes of law have come into existence: International Law of Environmental Protection and International Law of War or International Law of Armed Conflict.[1] The law of environmental protection has developed primarily in the twentieth century, whereas the international law of war or armed conflict has evolved over many centuries. But it has only recently developed characteristics similar to the law of environmental protection. Today, the laws of war contain a number of limitations on environmentally disruptive activities during hostilities. Some of these limitations are rooted in what Schafer calls “environmental considerations” or “environmental ethics”.[2] There exists an environmental ethic in both the regimes of law which is indicative of a common philosophy or common value system shared by them. Attacking environment as a means of waging war is not a novel concept. There are a number of wars in which attempts have been made to annihilate the enemy by assaulting the environment.[3]Also, harnessing the powers of nature to manipulate the environment as a means of waging war has been evidenced, e.g., in the Vietnam War.[4] Environment represents the hope and future of every society. Destroying the environment means destroying the society itself. Today’s wars are deadlier wars. Brutal disregard for humanitarian norms and for the Geneva Conventions’ rules of warfare now extends to environment which is attacked during conflicts. Therefore, the issue of destruction of the environment is one of the most disturbing aspects of armed conflicts today. [5] Greater environmental destruction in modern warfare and the development of the technological capacity for greater destruction of the environment in the modern age are the two dangerous trends. Therefore, the need to understand the international laws that govern the means and methods of warfare is greater than ever.
Extinction—unchecked military destruction of the environment triggers every environmental catastrophe

Alduaij, 2

(Professor-Kuwait University, “Environmental Law of Armed Conflict,” http://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1000&context=lawdissertations)

“Modern armaments can dissipate their destructive energy or introduce their destructive agents on the land or in the sea, in the air or in the space above it. The ecosystems at risk may be either terrestrial or oceanic and either arctic, temperate or tropical. The terrestrial ones may be continental or insular, either forest, grassland or desert, the oceanic ones may be estuarine, littoral (near shore), over the continental shelves or within ocean basins. Damage may be inflicted either directly or indirectly and range from subtle to dramatic.” There is renewed evidence that warfare involves conflicts not only between the combatants, but also between man and nature. The ability of modern warfare to devastate the natural environment has become ever more obvious: animal species become extinct, forests become deserts, fertile farmland becomes a minefield, water becomes contaminated and native vegetation disappears. Attacks on the environment become more savage as technology develops. Environmental destruction has become an inevitable result of modern warfare and military tactics. The nuclear, chemical, and biological weapons that emerged during the late twentieth century present threats to life itself; but short of that apocalypse, modern weapons can cause or hasten a host of environmental disasters, such as deforestation and erosion, global warming, desertification, or holes in the ozone layer. The devastating effects of military weapons on the environment is reflected throughout the history of the twentieth century, in World War I, World War II, the Korean and Vietnam wars, the Cambodian civil war, Gulf wars I and II, the Afghan civil war, and the Kosovo conflict. The Science for Peace Institute at the University of Toronto estimates that 10 to 30 percent of all environmental degradation in the world is a direct result of the various militaries. Military operations can affect land, air, wildlife, and water resources. A German report concluded that six to ten percent of the world’s air pollution is a result of military activity, and that the world’s military is also responsible for the emission of approximately two-thirds of all chlorofluorocarbon-113 released into the atmosphere. In modern warfare, environmental destruction can be a primary means of threatening or defeating one’s enemies. War itself can, and often does, mean war against the natural environment.

2NC CBW Impact

Solves bioweapons
Malviya, 1

(Law Prof-Banaras Hindu University, “Laws Of Armed Conflict And Environmental Protection: An Analysis Of Their Inter-Relationship,” http://www.worldlii.org/int/journals/ISILYBIHRL/2001/5.html)

The following analysis of the international law of armed conflict extends to the limitations on the types of weapons or methods of warfare that can be used as well as the limitations on the objects of these weapons and methods. The early international customary and treaty law of war can be said to have an environmental protection character but it was never intended to be so by its creators. For example, treaties and customs limiting the use of poisons in war were established to avoid unnecessary sufferings to combatants and not out of concern for the residual effects of these poisons on the surrounding eco-systems. Nevertheless, due to humanity’s increased sensitivity to environmental matters, there is now an additional reason for adhering to such rules. (i) Chemical Warfare Chemical warfare means international employment of toxic gases, liquids or solids to produce casualities. The Hague Conventions of 1899 and 1907 on Laws and Customs of War on Land forbid the use of poison or poisoned weapons. The 1925 Geneva Gas Protocol also forbids chemical warfare. The environmental impact of chemical warfare is particularly serious in cases of use of herbicides-chemical defoliants such as those used in the Vietnam war by U.S.A. to destroy enormous stretches of tropical jungle.

2NC Terror Impact

Increased judicial review of detentions collapses LOAC norms—causes WMD terror

Rivkin, 3

(JD-Georgetown & Chairman of the Center for Law and Counterterrorism at the Foundation for Defense of Democracies, “The Laws of War,” Wall Street Journal, 3/4) 

Apprehended in Pakistan, serving under no flag, and having repudiated the laws of war, Mohammed is rightly considered an "unlawful combattant." Over the centuries, an entire body of laws of war was designed to delegitimize and suppress unlawful combatants. Thus, captured al Qaeda and Taliban operatives are not due the rights and privileges of lawful prisoners of war under the Geneva Conventions. They are entitled to humane treatment, but can be detained in less comfortable conditions than POWs, and can be interrogated more vigorously -- so as to obtain military and intelligence information. They may be held, without a criminal trial, for the duration of the conflict. In addition, they can be harshly punished for their unlawful resort to force, up to and including the death penalty. Equally, those al Qaeda and Taliban operatives still at large may be lawfully attacked at any time by any legitimate military means. Although they must be allowed to surrender (without condition) if they ask for the opportunity, there is no need for American forces to attempt to capture them when they may more easily be killed or wounded. Unfortunately, many of our allies and even some Americans recoil from the application of these harsh traditional strictures and advocate more "compassionate" treatment for unlawful combatants. Specifically, they claim that captured members of groups like al Qaeda and the Taliban should be presumed to be POWs, until proven otherwise through an elaborate case-by-case legal process. Believing that the peacetime criminal justice system's rules should govern, the American Bar Association has just overwhelmingly passed a resolution, urging that unlawful combatants be given access to counsel and greater opportunities for judicial review, all to better challenge their detention. Numerous human-rights groups decry the Bush administration's vigorous interrogations of unlawful combatants, even though these have helped to avert deadly attacks against Americans and resulted in the capture of numerous al Qaeda and Taliban operatives. Meanwhile, many nongovernmental organizations assert that the laws of war should be changed to accommodate armed, irregular non-state actors, so as to bring them within the "system," and thereby moderate their conduct. It is, of course, unclear how much moderation can be induced in people who fly civilian airplanes into buildings and subscribe to the view that all "infidels" are fair game. Some Europeans have even argued that unlawful combatants (precisely because they do not distinguish themselves from the civilian population, and might be confused with noncombatants) can only be attacked when they are themselves attacking. At other times, the argument goes, they must be treated like criminal defendants, and "arrested." This clearly is the view underlying the condemnation, by international activist groups like Amnesty International and European officials, of Israel's "targeted killings" of Palestinian terrorist leaders. It is also what prompted a senior Swedish government official recently to accuse the U.S. of "summarily executing" a group of al Qaeda leaders killed by a missile attack in Yemen. To put it bluntly, while holding the armed forces of law-abiding states to ever more elaborate restrictions, our allies seek to treat unlawful combatants as well as, or even better than, lawful ones. The obvious rejoinder to these efforts to privilege unlawful combatants is that they have already deliberately rejected the most important aspects of "international humanitarian law," including the injunction against targeting civilians, and that offering them any concessions simply encourages their unlawful conduct. Policy arguments aside, the Bush administration is on very firm legal ground here. Both long-standing customary international law, and the 1949 Geneva Conventions, fully recognize the difference between regular soldiers, who comply with the laws of war and are entitled to POW status, and guerrillas or terrorists, who operate without uniforms, concealing their arms, and deliberately target civilians, who are not. The U.S. courts, in recent cases involving both captured al Qaeda and Taliban operatives, have recognized and upheld this distinction. Most of our allies, however, have accepted "Protocol One," the 1977 addition to the Geneva Conventions "relating to the protection of victims of international armed conflicts." While this treaty also distinguishes between lawful and unlawful combatants -- and the International Committee of the Red Cross assured the world that Protocol One would not legitimize or legalize terrorism -- it has been interpreted by "humanitarian" activists as providing more advantageous treatment for "unlawful combatants." Fortunately for the U.S., Ronald Reagan always could tell humbug from humanitarianism. In early 1987, he rejected Protocol One, denouncing it as an effort to revolutionize -- both literally and figuratively -- the Geneva treaties and the established laws of war by granting the rights and privileges of honorable soldiers to guerrillas and terrorists. These days, this is far from an academic dispute. Because some of our allies felt that U.S. treatment of captured unlawful combatants violated the Geneva Conventions, they indicated that they would not turn al Qaeda and Taliban prisoners, captured in Afghanistan, over to U.S. forces there. Obviously, coalition warfare loses much of its appeal if the participants disagree on the applicable rules. These practical problems aside -- because, in the 21st century, unlawful combatants relentlessly seek access to weapons of mass destruction, and pose a life-and-death threat to democracies -- the need to delegitimize them is particularly compelling. Thus, not according them a full set of POW privileges does not reflect a compassion deficit on our part. Rather, it is an important symbolic act which underscores their status as the enemies of humanity. The failure by many of our allies and international humanitarian groups to appreciate this is particularly ironic. Blurring the distinction between lawful and unlawful belligerents, which lies at the very core of modern laws of war, is likely to erode this entire hard-won set of normative principles, disadvantaging both the interests of law-abiding states and making warfare even more destructive and barbarous. To win the war on terror, the Bush administration must aggressively oppose the continuing efforts -- both at home and abroad -- to privilege unlawful combatants under the banner of humanitarianism. This issue is too important to be left to the lawyers, and merits the attention of top U.S. policy makers. Anything less would threaten our ability to defend ourselves and embolden the Khalid Sheikh Mohammeds of the world.
2NC Turns Human Rights

Collapse of LOAC credibility shatters human rights globally—rolls back the plan’s signal

Corn, Presidential Research Professor – South Texas College of Law, Blank, director – International Humanitarian Law Clinic @ Emory Law, Jenks, Assistant Professor of Law and Criminal Justice Clinic Director – SMU Dedman School of Law, and Jensen, Associate Professor – Brigham Young Law School, ‘13
(Geoffrey, Laurie, Chris, and Eric, “Belligerent Targeting and the Invalidity of a Least Harmful Means Rule,” 89 INT’L L. STUD. 536) **includes footnote 257

Many might see this result as simply adding greater protection to the LOAC, a seemingly admirable and universally appealing goal. The confla-tion of human rights law and the LOAC inherent in the least harmful means rule is dangerous from either direction, however: it is likely to either emasculate human rights law’s greater protections or undermine the LOAC’s greater permissiveness in the use of force, either of which is a problematic result. Soldiers faced with an obligation to always consider less harmful means when attacking an enemy belligerent may well either refrain from attacking the target—leaving the mission unfulfilled or the innocent victims of an enemy force’s planned attack unprotected—or disregard the law as unrealistic and ineffective. Neither option is appealing. The former exposes friendly forces to unjustified risk and undermines the protection of innocent civilians from unlawful attack, both of which are core purposes of the LOAC. The latter weakens respect for the value and role of the LOAC altogether during conflict, a central component of the protection of all per-sons in wartime.257 [footnote 257 begins] 257. Ironically, this rule could also have a perverse influence on human rights law. If the imposition of a least harmful means rule caused the armed conflict rules for capture and surrender to bleed into the human rights and law enforcement paradigm, the re-strictions on the peacetime use of force in self-defense would diminish. Outside of armed conflict, persons suspected of posing a threat to the safety of others or to society are enti-tled to the same set of rights as other persons under human rights law. A relaxed set of standards will only minimize and infringe on those rights. If states begin to use lethal force as a first resort against individuals outside of armed conflict because the distinction be-tween the use-of-force parameters in the two situations has disintegrated, the established framework for the protection of the right to life would begin to unravel. Not only would targeted individuals suffer from reduced rights, but innocent individuals in the vicinity would also be subject to significantly greater risk of injury and death as a consequence of the broadening use of force outside of armed conflict. [footnote 257 ends] When humans cause such consequences, either through evil intent or mistake, the results are harmful enough. When the law itself facilitates con-sequences that contradict its very purpose, the effects are exacerbated and simply too damaging to countenance. The law must, as it always has, re-main animated by the realities of warfare in the effort to strike a continuing credible balance between the authority to prevail on the battlefield and the humanitarian objective of limiting unnecessary suffering. The clarity of the existing paradigm achieves that goal and scholars should be hesitant to tamper with it.

2NC Turns Afghanistan

Clear and consistent LOAC key to Afghanistan stability

Pedden, JD, L.L.M, Judge Advocate – US Marine Corps, ‘12
(Iain D., 46 Val. U.L. Rev. 803)

The purpose of war is to compel human submission through the application of violence in the name of state power; the purpose of human rights law is to prevent this. n2 These conflicting paradigms are on a collision course in modern armed conflict, often waged amid civilian populations whose support is essential to success in counterinsurgency. n3 The lack of clarity in how these norms interact is confusing, prolongs conflict, and diminishes protections for combatants and civilians alike. This Article explores the gap between the laws of war and human rights in light of the counterinsurgency in Afghanistan, and proposes an approach to begin reconciling the two norms. The laws of war and human rights have fundamentally different origins and historical application. n4 Despite this, human rights law has trended toward expansive reading of its applicability, including [*805] extending human rights obligations into armed conflict. n5 This expansion is largely accomplished by blurring the distinction between legal requirements--concerned with mechanical compliance with rules--and policy objectives--focused on thematic adherence to aspirational ideals. Pursuing policy objectives, these arguments pass from one system of laws into another, crossing a field of argument grounded in "soft law." n6 Merging the laws of war and human rights carries legal and tactical risks in current counterinsurgency operations in Afghanistan. Those operations constitute state practice, an element of customary international law, and what is now doctrine may in the future be interpreted as law, thereby restricting our warfighting capabilities. Increased tactical risk is already evident in the Tactical Directives issued by the International Security Assistance Force ("ISAF"), which restricts conduct permitted under the law of war in an effort to minimize civilian casualties. n7

Link-Legal Protections

Expansion of legal protections for detainees undermines LOAC—it demands strong deference to executive authority

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

C. Length of Taliban and Al-Qaeda Unlawful Combatant Preventive Detention [*60] According to well-settled LOAC, the historical practice among nations, and the spirit and principles contained within Geneva Convention III, art. 118, n63 the U.S. may continue to hold both lawful and unlawful combatant detainees for the entire duration of the present international armed-conflict; that is, until the cessation of hostilities. Unless a captured combatant has been justly tried, convicted and sentenced to confinement, the lawful internment of any captured combatant in time of international armed conflict is not punitive, nor is it a form of pre-trial custody or confinement. It is mere preventive detainment that is fully authorized under LOAC. n64 LOAC is unambiguous in this regard, authorizing throughout history the long-term preventive detention of combatants in an international armed conflict by the capturing party until the cessation of hostilities. Al-Qaeda and Taliban detainees are being interned as enemy combatants in an ongoing international armed conflict. Such long-standing, clear international authority to detain subdued enemy combatants is provided to a capturing party because of the understandable and compelling rejection of the unpalatable alternatives. While captured combatants are detained during active hostilities, there is no requirement under international law to charge such detainees with a crime or, before they are charged, to provide them legal counsel to challenge their detention. n65 No nation at war has ever done so. Nor, during ongoing hostilities, has any nation ever allowed captured and detained enemy combatants to access its civilian court system in order to challenge their detention. Mere detention of captured combatants during time of hostilities is not a criminal judicial process. It is a military action to disarm enemy combatants, as well as a means to facilitate the gathering of military intelligence. Most importantly, however, it supports the ongoing war effort and avoids prolonging the conflict by removing hostile combatants from the battlefield. Through the preventive quarantine of unlawful combatant [*62] detainees in Guantanamo Bay, they are curtailed, from again taking up arms illegally and fighting, or otherwise supporting the fight, against the U.S. and its coalition allies during the current ongoing global armed conflict. Al-Qaeda and the Taliban are in a self-professed Islamist jihad - a nihilistic holy war without end against all people who do not believe as they do, including fellow Muslims who hold different views. It is therefore al-Qaeda and the Taliban, not the U.S., who have made the duration of the detention of captured al-Qaeda and Taliban unlawful combatant detainees seemingly open-ended. Releasing prematurely such detainees would have the operative effect of reinforcing the enemy's combat forces. The repatriated forces likely then would simply return to their jihad arena of battle, re-engage U.S. and allied forces, and perpetrate more acts of terrorism against protected civilians. n66

Legal rights for detainees makes LOAC unenforceable
CSP, 2

(Center for Security Policy, Excerpts from articles written by History Profs at Oxford & Sarah Lawrence and WSJ Editorial, Worried About Civilian Casualties in the War on Terror? Don’t Allow Terrorists to Masquerade as Non-Combattants, 2/13, http://www.centerforsecuritypolicy.org/2002/02/13/worried-about-civilian-casualties-in-the-war-on-terror-dont-allow-terrorists-to-masquerade-as-non-combattants-2/)

Fortunately, in recent days, two published items have helpfully clarified the compelling reasons for the U.S. government to continue rejecting appeals to call the detainees POWs. The first is an excellent White Paper by the Foundation for Defense of Democracies co-authored by Andrew Apostolou, an historian at Oxford University, and Fredric Smoler, a professor of history at Sarah Lawrence College. The second appeared as an editorial in the Wall Street Journal on 11 February. Both should be required reading for everyone participating in the debate over those incarcerated at Gitmo. Excerpts from The Geneva Convention Is Not a Suicide Pact by Andrew Apostolou and Fredric Smoler, Foundation for the Defense of Democracy Maintaining a strict distinction between lawful combatants (conscripts, professionals, militiamen and resistance fighters) and unlawful combatants (such as bandits and terrorists) not only protects the dignity of real soldiers, it safeguards civilians. By defining who can be subject to violence and capture, the horror of war is, hopefully, focused away from civilians and limited to those willing put themselves in the line of fire, and seek no cover other than that acquired by military skill. If we want soldiers to respect the lives of civilians and POWs, soldiers must be confident that civilians and prisoners will not attempt to kill them. Civilians who abuse their non-combatant status are a threat not only to soldiers who abide by the rules, they endanger innocents everywhere by drastically eroding the legal and customary restraints on killing civilians. Restricting the use of arms to lawful combatants has been a way of limiting war’s savagery since at least the Middle Ages. In addition to the legal and military practicalities, there is an obvious moral danger in setting the precedent that captured terrorists are soldiers. Not only does that elevate Mohammad Atta from a calculating murderer into a combatant, it puts the IRA, ETA and the Red Brigades on a par with the Marine Corps and the French Resistance. The U.S. is trying hard to find the most humane way to wage, and win, this war. There is no precedent for this challenge and no perfect legal model that can be taken off the shelf. Yet it is precisely because the U.S. takes the Geneva Convention seriously, with both its protections for combatants and the line it draws between combatants and civilians, that the U.S. is being so careful in the use of the POW label. Some of the detainees may yet be termed POWs, but restricting the Geneva Convention’s protections to those who obey its rules is the only mechanism that can make the Geneva Convention enforceable. Supreme Court Justice Robert Jackson once said that the U.S. Constitution is not a suicide pact. Neither is the Geneva Convention. If well-meaning but misguided human rights activists turn the Geneva Convention into a terrorist’s charter and a civilian’s death warrant, the result will be that it will be universally ignored, with all that implies for the future of the international rule of law. Geneva Conviction Review & Outlook The Wall Street Journal, 11 February 2002 If international human rights groups had the courage of their convictions, they’d applaud President Bush’s decision last week that the Geneva Convention applies to Taliban, but not al Qaeda, fighters captured by the U.S. In doing so, he is showing more respect for the Convention than his critics. The core purpose of the Geneva Convention is to encourage the conduct of war in a way that minimizes violence to civilians. Another aim is to encourage respect for basic human dignities — toward civilians, combatants and captives. Yet another goal is to encourage warring powers to set up chains of command to ensure that combatants are held responsible for their actions. One of the most important ways the Convention accomplishes these goals is to require that warring parties make a distinction between combatants and civilians. Soldiers are supposed to be subject to a chain of command, wear insignia and carry their arms openly; they are required to abide by the laws of war, which forbid attacks on civilians. If they don’t, then they’re not soldiers; they are illegal combatants, not entitled to the protections of the Convention. Breaking down this distinction — as the human rights groups wish to do — would have the effect of legitimatizing terrorists and giving them more incentives to hide among civilians and go after civilian targets.

Legitimizing rights of detainees undercuts global commitment to LOAC

Prosper, 2

(Former Ambassador-at-Large for War Crimes Issues, 2/20, “Status and Treatment of Taliban and al-Qaida Detainees, http://2001-2009.state.gov/s/wci/us_releases/rm/2002/8491.htm)

Lord Goodhart, thank you for your kind words of introduction. It is a pleasure for me to be here in London at the Chatham House with such a distinguished gathering of minds. I have been looking forward to this opportunity to meet in a mutually beneficial exchange of ideas and perspectives. I know that many of you are keenly interested in preserving and promoting respect for the rule of law, particularly at a time when the world is experiencing new challenges. In a very real sense, our mutual allegiance to the rule of law is the cornerstone of stability that binds our nations and helps us navigate through difficult and unprecedented times. A little over a year ago, when President George W. Bush entered office, we could not imagine that we would see a world where terror would reign for a 90-minute period. A little over a year ago a global challenge to peace and stability by a private network was unimaginable. The horror that we all witnessed last fall now represents a loss of innocence. On September 11, terrorists opened a new front in an unconventional war designed to destroy a way of life. Their goal is to shatter our fundamental beliefs and test values we take for granted -- freedom, peace, and the rule of law. These unprovoked attacks were more than isolated and sporadic acts of violence or other acts of a similar nature. Bin Laden and his al-Qaida organization declared war against the United States as evidenced in a decade's worth of hostile statements. His network organized, trained, and carried out cowardly attacks dating back to the bombing of the World Trade Center in 1993, the attacks on U.S. military service personnel in Somalia, the bombing of U.S. embassies in Nairobi, Kenya and Dar es Salaam, Tanzania and the bombing of the U.S.S. Cole. With the horrifying air assaults on the Twin Towers in New York, the Pentagon, and the tragedy in Pennsylvania, the al-Qaida network reached deeper into the depths of evil, shocking all of our consciences. The events of September 11 were acts in furtherance of an armed conflict started by this organization. The existence of an armed attack was recognized by the NATO North Atlantic Council in its use of Article V of the Washington Treaty. It was recognized by the Organization of American States, Australia and New Zealand in activating provisions in their mutual defense treaties. It was noted in the UN Security Council resolutions which recognized our inherent right to exercise self-defense, as well as in a joint resolution of the U.S. Congress authorizing "the use of all necessary and appropriate force." Additionally, President Bush in his military order concluded that "international terrorists, including members of al Qaida, have carried out attacks on the United States diplomatic and military personnel and facilities abroad and on citizens and property within the United States, on a scale that has created a state of armed conflict that requires the use of the United States Armed Forces." These aggressors initiated a war that under international law they have no legal right to wage. The right to conduct armed conflict, lawful belligerency, is reserved only to states and recognized armed forces or groups under responsible command. Private persons lacking the basic indicia of organization or the ability or willingness to conduct operations in accordance with the laws of armed conflict have no legal right to wage warfare against a state. The members of al Qaida fail to meet the criteria to be lawful combatants under the law of war. In choosing to violate these laws and customs of war and engage in hostilities, they become unlawful combatants. And their conduct, in intentionally targeting and killing civilians in a time of international armed conflict, constitute war crimes. As we have repeatedly stated, these were not ordinary domestic crimes, and the perpetrators cannot and should not be deemed to be ordinary "common criminals." Since September 11th the world has come together to combat this evil. We recognize the commitments you have made and we are truly grateful to the United Kingdom for standing by our side in this common fight. Our two countries and systems are united in seeking justice for those who perpetrated these monstrous atrocities with savage intent. In bringing these abusers to justice the United States will continue to honor and uphold the rule of law and work within the norms of the global community in answering the challenge that faces us all. In doing so will continue to uphold relevant legal standards of treatment with respect to the detainees in our custody. Concern for the proper treatment of the detainees and of all persons captured in the course of an armed conflict has been a key U.S. legal objective since the very early days of our republic. This tradition dates back to when John Adams negotiated the Treaty of Amity and Commerce between the United States and Prussia in 1785. This treaty contained a solemn pledge that the United States would not send prisoners [of war] to "distant and inclement countries" and would refrain from "crouding [sic] them into close and noxious places." This tradition continues today with our unwavering respect for the law. The United States will continue to treat the detainees in a manner consistent with the Geneva Conventions. We believe that the Geneva Convention Relative to the Treatment of Prisoners of War, along with the other Geneva conventions, remains as important today as the day it was signed. The United States is proud of its leadership over the past half-century of respecting and championing these obligations. As we navigate these uncharted waters in relation to the treatment of terrorist detainees, it is the spirit of the Geneva Conventions that should guide us. The Conventions were written to protect not only civilian populations. But also soldiers who are acting in their lawful capacity and are captured during a lawful engagement. The core provisions of the convention and the status of Prisoner of War are designed to preserve the honor and dignity of lawful soldiers. The soldiers receive this special treatment because they continue to represent their country in lawful activity and in a lawful capacity. That is why under the provisions of the convention they are allowed to wear their uniform, hold rank, organize and have representation, receive pay, have access to a canteen, live in quarters as favorable as the detaining power, and have the right to not be punished after a successful escape. Today, we find ourselves facing new questions and issues of first impression. The war on terror is a new type of war not envisioned when the Geneva Conventions were negotiated and signed. A careful reading of the Prisoners of War Conventions clearly leads one to the conclusion that its provisions do not apply to terrorists who are engaged in an activity that is fundamentally at odds with the Conventions. We are pleased to see that the European Parliament "agrees that the prisoners currently held in the U.S. base in Guantanamo do not fall precisely within the definitions of the Geneva Convention." This conference asks the important question of whether terrorists have rights. They do -- to be treated humanely. However, they do not deserve nor should they be given heightened status or benefits that are reserved for lawful belligerents. We should not seek to legitimize their conduct or organization by conferring upon them unearned status. Bestowing Prisoner of War status on detainees who do not meet the clear requirements of the law would undermine the rule of law by diminishing norms found in the plain language of the Geneva Convention itself. It would confer the status and privileges of a law-abiding soldier on those who purposefully target women and children. Unlawful combatants by their nature forfeit special benefits and privileges accorded by the Geneva Convention on the Treatment of Prisoners of War. If captured, they are apprehended for their criminal activity and not as prisoners of war as envisioned by the Geneva Convention.

Resil

Spills-over to collapse the entire regime

Shane Reeves, Major, United States Army, Assistant Professor, Department of Law, United States Military Academy, and Jeffrey Thurnher, Lieutenant Colonel, United States Army, Military Professor, International Law Department, United States Naval War College, 6/24/13, Are we Reaching a Tipping Point? How Contemporary Challenges Are Affecting the Military Necessity-Humanity Balance, harvardnsj.org/2013/06/are-we-reaching-a-tipping-point-how-contemporary-challenges-are-affecting-the-military-necessity-humanity-balance/

The contemporary Law of Armed Conflict is predicated on the existence of a balance between the traditionally recognized principles of military necessity and humanity.[4] This equilibrium permeates the entirety of that field of law, thereby ensuring that force is applied on the battlefield in a manner allowing for the accomplishment of the mission while simultaneously taking appropriate humanitarian considerations into account.[5] The relationship between these competing principles is delicate. Danger ensues for the international community if either concept gains primacy. Overemphasis on military necessity has historically led to horrendous atrocities like those punished in war crimes tribunals after the Second World War and other more recent conflicts.[6] Conversely, when humanitarian concerns become dominant state military actions are unrealistically restricted by burdensome regulations diminishing the likelihood of compliance.[7] Ensuring these countervailing principles remain at equilibrium is therefore essential to maintaining the Law of Armed Conflict’s effective regulation of warfare.[8]

States, as the primary developer of international law, created the current legal regime—an amalgamation of customary practices and treaty codification—and are responsible for ensuring that future laws of armed conflict maintain the proper balance between military necessity and humanity.[9] It is vital that states retain the flexibility to adjust the law as needed, both because they have undertaken this responsibility and because they are the international actors most adversely affected by an imbalance within the Law of Armed Conflict.[10] However, as some influential scholars have noted, there has been a “shift in emphasis toward humanitarian considerations” over the past few decades and external influences have begun hindering the ability of states to preserve the appropriate equilibrium.[11]

Weakening detention authority decimates LOAC—sets a precedent for violating norms globally

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

U.S. International Obligations & Responsibilities and the International Rule of Law

The U.S. is in compliance with its international obligations and responsibilities. Al-Qaeda and Taliban combatants willfully engaged in unlawful belligerency en masse in violation of LOAC. Taliban combatants en masse willfully failed to meet the four criteria of lawful belligerency. Al-Qaeda combatants are stateless hostes humani generis, and also en masse willfully failed to meet the four criteria. As a matter of international law, both the Taliban and al-Qaeda are unlawful combatants. The U.S. has no requirement under international law to bestow POW status to such enemy al-Qaeda and Taliban unlawful combatants upon capture. No requirement exists to hold individual Geneva Convention art. 5 POW status tribunals to reaffirm gratuitously the unlawful combatant status of either the Taliban or al-Qaeda, nor, upon capture, their lack of POW status. The U.S. is treating humanely, beyond what is required by international standards, all al-Qaeda and Taliban unlawful combatant detainees interned at Guantanamo Bay. In accordance with customary international law, the U.S. is authorized to continue to hold these detainees until the end of armed conflict. At present, however, Taliban remnants and al-Qaeda remain a viable military threat against the national security interests of the U.S. and its allies. Unfortunately, the international armed conflict against al-Qaeda is highly likely to be long and sustained. The U.S. and its allies, through their militaries and other instruments of national power, in the exercise of their inherent right of collective self-defense, may continue to use armed force until the threat posed by al-Qaeda and its affiliates no longer exists. Al-Qaeda should not be underestimated in the wake of continuing international progress in the Global War against Terrorism. Considering al-Qaeda's declared hegemonic theocratic-political ideology, and the proven terrorist capabilities it continues to possess, al-Qaeda remains a clear and present danger to the national security interests of the U.S. and its allies. Nevertheless, the U.S. has no desire to, and will not, hold any unlawful [*82] combatant indefinitely. When individual detainees no longer pose a significant security threat to the international community, no longer possess any intelligence value, and are not facing criminal charges, the U.S. will release them. However, an unlawful combatant detainee accused of war crimes may be tried before a U.S. military commission. n83 Beginning in November 2001, the U.S. has spent over two and one half years updating its military commission procedures; and developing a military commission system that is just, in complete compliance with contemporary U.S. and international law, and one that is consistent with U.S. national security interests and its ongoing war efforts against al-Qaeda. If convicted in such a U.S. military commission, the detainee may be further confined to serve the term of imprisonment adjudged by the military commission. However, adherence to the international Rule of Law is at the crux of this entire matter. As an influential member in the international community and full supporter of the international Rule of Law, U.S. actions in regards to al-Qaeda and Taliban detainees could not be anything less than what is noted above. The U.S. and every nation in the world have the cardinal international duty, indeed the moral imperative, to encourage compliance with, and to discourage violations of international humanitarian law and LOAC regardless of domestic or international political objections and criticisms, ensuing controversies, or the difficulties of doing so. Casually affording Geneva Convention III POW status with its greater privileges and attendant implicit legitimacy to either al-Qaeda or the Taliban would turn a blind eye to this foundational duty. n84 To grant POW status to al-Qaeda or Taliban detainees [*83] would be to acknowledge that they are privileged combatants, and convey that they and these groups have a right to associate together and wage war in the manner that they do. It would be incorrect, irresponsible, and unwise for the U.S. to afford POW status to captured members of al-Qaeda and the Taliban as they are not entitled to, and are undeserving of this status. n85 International terrorists, and civilian-dressed combatants of a collapsed state ruled by a de facto government that willfully provides the terrorists safe haven, have never before been granted POW status upon capture in an international armed conflict. For a permanent member of the United Nations Security Council, who also is the world's premier military superpower and its leading global economic power, to do so would set a highly injudicious international legal precedent inconsistent with the Rule of Law and the long-term interests of the international community. It would recklessly foster future abuses in armed conflict by undermining directly long-standing rules of war crafted carefully to protect noncombatants [*84] by deterring combatants in armed conflicts from pretending to be protected civilians and hiding among them. All nations and their armed forces are subject to LOAC. Combatants in armed conflict who blatantly disregard these laws are outside of them and do not, upon capture at the discretion of the capturing party, receive several of their benefits. LOAC is only effective, and civilians protected in armed conflict, when the parties to a conflict comport their belligerency to such laws, and enforce consistently strict compliance with all the provisions of such laws. Parties to a conflict are significantly more likely to observe such laws if they have both affirmative incentives for complying with them and if appreciable negative consequences follow when such laws are disregarded or violated. Designating captured members of al-Qaeda or the Taliban as POWs would consequently place protected civilians and other noncombatants into much greater peril during future armed conflicts, because unlawful combatants would no longer experience sufficient negative consequences from endangering protected noncombatants by egregiously violating international law and customs. This eventuality is not attractive. A carte blanche designation of Geneva Convention III POW status by the U.S. to Taliban and al-Qaeda unlawful combatants certainly would be politically expedient internationally. By letting captured Taliban and al-Qaeda reap and enjoy every benefit of POW status, the U.S. would mollify temporarily some U.S. detractors. But, such U.S. action would be wrong. Just as protected noncombatant civilians have borne the consequences of the Taliban and al-Qaeda's previous perfidies and patent violations of international law, protected noncombatant civilians would also then be relegated to shoulder and suffer all the concomitant burdens and costs of the Taliban and al-Qaeda being accorded POW status. Shortsighted action to placate U.S. critics and dissentients momentarily would lastingly reward, rather than penalize, all unlawful combatants who contravene international humanitarian law and LOAC intentionally, continually, and abhorrently. LOAC should never be utilized, construed, or developed in such a way that would benefit terrorists and rogue states that provide aegis to terrorists, or in such a way that would otherwise serve the ends of terrorism. The negative prices that combatants who engage in armed conflict without meeting the requirements of lawful belligerency pay, that hostes humani generis pay, and that rogue states pay for unlawfully hosting or otherwise willfully supporting hostes humani generis, must remain high. Endorsing captured al-Qaeda, the Taliban, or other agents of global terror as POWs would be inapposite, as it may be viewed as symbolically elevating their international status. It would be tantamount to bestowing tacit international recognition and credibility to their reprehensible objectives, appalling atrocities, and insidious terrorist tactics. n86 [*85] The U.S. does not take lightly its international role, influence, obligations, and responsibilities. Classifying al-Qaeda or the Taliban captured enemy combatants as POWs under Geneva Convention III would have broad, and most undesirable ramifications. It would erode significantly a combatant's considerable, at times primary, incentive to comply with LOAC and thereby would increase substantially and unnecessarily the risks to civilians and other protected noncombatants in future armed conflicts. n87 Ultimately, woefully undercutting customary LOAC and international humanitarian law by granting POW status arbitrarily to unworthy, unlawful combatants would simply lead to an added loss of international respect for, and future observance of, long-established international armed conflict norms, customs, and laws. This would be unacceptable.
Detention authority is the lynchpin of LOAC

Rivkin, 5

(JD-Georgetown & Chairman of the Center for Law and Counterterrorism at the Foundation for Defense of Democracies, 2/15, “Unlawful Belligerency and its Implications Under International Law,”

http://www.fed-soc.org/publications/detail/unlawful-belligerency-and-its-implications-under-international-law)

At the dawn of the 21st century, the civilized world is once again seriously menaced by unlawful belligerency. The class of unlawful combatants, which includes al Qaeda and the Taliban, poses a formidable challenge. Judging from the tragic events of September 11 and al Qaeda's subsequent pronouncements, they intend to continue a policy of purposefully targeting civilian populations, and do not feel bound in the slightest by jus in bello norms. The fact that such combatants are actively seeking weapons of mass destruction heightens even further the threat they pose. Suppression of these unlawful combatants is an critical policy priority, and should be aggressively pursued by all law-abiding states. Strict enforcement of the prevailing international law norms, which provide that unlawful combatants are not entitled to the rights of prisoners of war, and can be tried and condemned by military tribunals, is a key aspect of this campaign [64]. Indeed, to erode the distinction between lawful and unlawful combatants, which is to central to the jus in bello core tenets, would undermine the entire effort of subjecting warfare to some sort of normative and legal restraints and rules [65]. This enterprise is centuries old, and it would be ironic indeed if the 21st century witnessed the destruction of the achievements that have sought to limit, to maximum extent possible, the destruction and horror of war [66].

Afghan

Instability is inevitable but wont escalate

Finel 9 [Dr. Bernard I. Finel, an Atlantic Council contributing editor, is a senior fellow at the American Security Project, “Afghanistan is Irrelevant,” Apr 27 http://www.acus.org/new_atlanticist/afghanistan-irrelevant]


It is now a deeply entrenched conventional wisdom that the decision to “abandon” Afghanistan after the Cold War was a tragic mistake. In the oft-told story, our “abandonment” led to civil war, state collapse, the rise of the Taliban, and inevitably terrorist attacks on American soil. This narrative is now reinforced by dire warnings about the risks to Pakistan from instability in Afghanistan. Taken all together, critics of the Afghan commitment now find themselves facing a nearly unshakable consensus in continuing and deepen our involvement in Afghanistan. The problem with the consensus is that virtually every part of it is wrong. Abandonment did not cause the collapse of the state. Failed states are not always a threat to U.S. national security. And Pakistan’s problems have little to do with the situation across the border. First, the collapse of the Afghan state after the Soviet withdrawal had little to do with Western abandonment. Afghanistan has always been beset by powerful centrifugal forces. The country is poor, the terrain rough, the population divided into several ethnic groups. Because of this, the country has rarely been unified even nominally and has never really had a strong central government. The dominant historical political system in Afghan is warlordism. This is not a consequence of Western involvement or lack thereof. It is a function of geography, economics, and demography. Second, there is no straight-line between state failure and threats to the United States. Indeed, the problem with Afghanistan was not that it failed but rather that it “unfailed” and becameruled by the Taliban. Congo/Zaire is a failed state. Somalia is a failed state. There are many parts of the globe that are essentially ungoverned. Clearly criminality, human rights abuses, and other global ills flourish in these spaces. But the notion that any and all ungoverned space represents a core national security threat to the United States is simply unsustainable. Third, the problem was the Taliban regime was not that it existed. It was that it was allowed to fester without any significant response or intervention. We largely sought to ignore the regime — refusing to recognize it despite its control of 90% of Afghan territory. Aside from occasional tut-tutting about human rights violations and destruction of cultural sites, the only real interaction the United States sought with the regime was in trying to control drugs. Counter-drug initiatives are not a sound foundation for a productive relationship for reasons too numerous to enumerate here. Had we recognized the Taliban and sought to engage the regime, it is possible that we could have managed to communicate red lines to them over a period of years. Their failure to turn over bin Laden immediately after 9/11 does not necessarily imply an absolute inability to drive a wedge between the Taliban and al Qaeda over time. Fourth, we are now told that defeating the Taliban in Afghanistan is imperative in order to help stabilize Pakistan. But, most observers seem to think that Pakistan is in worse shape now — with the Taliban out of power and American forces in Afghanistan —  than it was when the Taliban was dominant in Afghanistan. For five years from 1996 to 2001, the Taliban ruled Afghanistan and the Islamist threat to Pakistan then was unquestionably lower. This is not surprising actually. Insurgencies are at their most dangerous — in terms of threat of contagion — when they are fighting for power. The number of insurgencies that actually manage to sponsor insurgencies elsewhere after taking power is surprising low. The domino theory is as dubious in the case of Islamist movements as it was in the case of Communist expansion. There is a notion that “everything changed on 9/11.” We are backing away as a nation from that concept in the case of torture. Perhaps we should also come to realize that our pre-9/11 assessment of the strategic value and importance of Afghanistan was closer to the mark that our current obsession with it. We clearly made some mistakes in dealing with the Taliban regime. But addressing those mistakes through better intelligence, use of special forces raids, and, yes, diplomacy is likely a better solution than trying to build and sustain a reliable, pro-Western government in Kabul with control over the entire country.

