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“Indefinite detention” means detained without charges—not criminal law
Cheyette, JD, MPH, and Allen, MD, Co-Director of the Center for Prisoner Health and Human Rights at Brown University, 2011
(Cara and Scott, “Punishment Before Justice: Indefinite Detention in the US,” http://www.judiciary.senate.gov/resources/transcripts/upload/022912RecordSubmission-Franken.pdf)

Individuals who are indefinitely detained are, by definition, individuals against whom no charges have been brought and therefore against whom no conviction has been obtained. Unlike individuals convicted of crimes, whose sentences are a form of lawful punishment so long as it is not cruel or unusual, detainees may not, consistent with due process, be punished at all. The US government’s obligation to ensure that detainees do not suffer severe mental and physical harm is accordingly greater than the government’s obligation to protect prison inmates from such harms. This report demonstrates, however, that the harms endured by individuals held indefinitely are unconstitutionally punitive, thus violating detainees’ rights to due process. Moreover, the serious harm that already traumatized populations face constitutes cruel, inhuman, or degrading treatment, in violation of domestic and international law.

Arrest is the opposite – they must be charged
State Bar of California No Date

(http://www.calbar.ca.gov/Public/Pamphlets/Arrested.aspx)

13. What happens at my arraignment?

You will stand in front of a judge and enter a plea to the criminal charges filed against you. If you have been arrested, you have the right to be arraigned on any charges without unnecessary delay, usually within two court days. In addition, an attorney may be appointed for you if you cannot afford one. And if you do not understand English, you have the right to have an interpreter throughout the proceedings as well.

Thus, “Indefinite detention” does not result in trial –
Greenwald, JD NYU and national security writer for The Guardian and formerly Salon, 12/16/2011
(Glenn, “Three myths about the detention bill,” http://www.salon.com/2011/12/16/three_myths_about_the_detention_bill/)

Section 1021 of the NDAA governs, as its title says, “Authority of the Armed Forces to Detain Covered Persons Pursuant to the AUMF.”  The first provision — section (a) — explicitly “affirms that the authority of the President” under the AUMF  ”includes the authority for the Armed Forces of the United States to detain covered persons.” The next section, (b), defines “covered persons” — i.e., those who can be detained by the U.S. military — as “a person who was a part of or substantially supported al-Qaeda, the Taliban, or associated forces that are engaged in hostilities against the United States or its coalition partners.” With regard to those “covered individuals,” this is the power vested in the President by the next section, (c):

It simply cannot be any clearer within the confines of the English language that this bill codifies the power of indefinite detention. It expressly empowers the President — with regard to anyone accused of the acts in section (b) – to detain them “without trial until the end of the hostilities.” That is the very definition of “indefinite detention,” and the statute could not be clearer that it vests this power. Anyone claiming this bill does not codify indefinite detention should be forced to explain how they can claim that in light of this crystal clear provision.

But arrests lead to trial – they are criminal law
Cantrell, attorney at law, 2013
(Mark, http://markcantrellattorneyatlaw.com/criminalprocess.html)

Criminal Process

What is the Criminal Process?

The various steps in the Criminal Process are as follows:

1. The Arrest: The police arrest someone based on probable cause that they have committed a criminal offense. However, the police do not file the charges. They simply provide reports and evidence to the prosecuting attorney, who then decides whether or not charges should be filed, and if so, what charges.

2. Filing of the Complaint: The police arrest someone based on probable cause that they have committed a criminal offense. However, the police do not file the charges. They simply provide reports and evidence to the prosecuting attorney, who then decides whether or not charges should be filed, and if so, what charges. The prosecuting attorney files the document with the court, which alleges the charges against you.

3. Arraignment/First Appearance: At the arraignment, you are formally advised of the charges and your constitutional rights. Bail is often set during the arraignment. Bail is used by the court almost like an "insurance policy" that you will appear on future court dates.

The amount of bail is determined by the judge. The judge will look to two factors in deciding bail: your risk of flight and whether you pose a danger to the community. Bail amounts can range from being released on your own recognizance, all the way up to millions of dollars. In some cases no bail is allowed.

4. Preliminary Hearing: Preliminary Hearings are held in all felony offenses to review probable cause. This is necessary for the judge to determine whether there is sufficient evidence to support the charges against you. Once a Judge determines that there is probable cause, he sends the case to the Superior Court for trial. During the Preliminary Hearing, the district attorney or the judge can add additional charges and/or readjust the bail.

5. Arraignment in the Superior Court: If the judge has determined that there is probable cause to support the charges, the prosecutor will file a charging document called an Information in the Superior Court. The Information alleges the charges which you are facing at trial. At this time, you are formally advised of the charges and your constitutional rights. Again, you enter a plea of not guilty.

6. Pre-trial Conference: At the pre-trial conference, the defense attorney discusses the case with the prosecuting attorney and often may include the judge in this process. This is a good opportunity to speak with the prosecution in order to obtain the best possible deal, or plea-bargain. It also allows the defense attorney to provide information which may prove your innocence.

7. Trial: During the jury trial you are entitled to have a jury of twelve impartial jurors. Both the defense attorney and the prosecuting attorney have an opportunity to make opening statements, introduce witnesses and evidence in favor of their case, cross-examine witnesses and offer closing arguments. During the deliberation phase of the case, the jury decides whether the prosecution has met the burden of proving guilt beyond a reasonable doubt. If the jury finds you not guilty, you are free to go and not subject to further prosecution based on the same offenses.

8. Sentencing: If you are found guilty, the sentencing hearing is where the judge determines and imposes the appropriate punishment. You may be sentenced to probation instead of a term in state prison. Different crimes carry different possible penalties. You are entitled to a sentencing hearing to propose why you believe the judge should give you the lowest possible penalty.

9. Collateral Consequences: In addition to any sentence imposed by the court, conviction can have a number of additional consequences. In felony cases, these consequences can include, but are not limited to: loss of the right to vote, loss of the right to possess a firearm, loss of the right to associate with other known criminals, registration as a sexual offender, registration as a narcotics offender, or increased penalties for future convictions.

10. Appeals & Writs: If convicted, you may file an appeal to an appellate level court with the argument that the trial court made legal errors. If the defense can prove that the trial court made legal errors, or you were denied due process of law or a fair trial, it may result in the reversal of your conviction.

11. Parole: Parole is a conditional release from prison which entitles you to serve the remainder of your term outside of prison. However, you are still under the supervision of the department of corrections.

12. Expungement: Expungement is a process where, in some cases, your conviction may be removed from your record.

Independently, criminal incarceration is not war powers—
Tobias, professor of law at Richmond, September 2007
(Carl, “THE PROCESS DUE INDEFINITELY DETAINED CITIZENS*,” 85 N.C.L. Rev. 1687, Lexis)

Having determined that constitutional text and relevant Supreme Court opinions did not allow the Executive to detain American citizens, the panel surveyed whether lawmakers had approved the incarceration. The majority consulted the Non-Detention Act's terminology: "no citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress." n116 The judges read these words as a proscription on all citizen detentions, a "conclusion first reached by the Supreme Court." n117 Further, the panel deemed the legislative history "fully consistent with" its view because the enactment's sponsor and the major opponent "repeatedly confirmed" that the law governed presidential attempts to detain in  [*1708]  wartime and evinced Congress' intent that it "must specifically authorize detentions." n118 The appellate court said that the legislation precluded civilian and military detentions, n119 finding: (1) this idea left executive war powers "unabridged" because the "President, acting alone" lacks inherent authority to detain; n120 and (2) a statute's "placement" should not "trump text, especially" when clear and "fully supported by legislative history." n121 The panel concluded that a "precise, specific" law "is required to override" the enactment's ban on all citizen detentions n122 and, thus, searched for this approval. n123 The appeals court detected none in the AUMF's phrasing n124 and construed the words vis-a-vis the tenets which the Supreme Court articulated in Ex parte Endo: judges must interpret wartime measures "to allow for the greatest possible accommodation between" war exigencies and civil liberties and find that "lawmakers intended to place no greater restraint on the citizen than was clearly and unmistakably indicated by the language they used." n125 Nothing in the plain terms granted the Executive power to detain American citizens on U.S. "soil, much less the express authorization required by section 4001(a) and the "clear,' "unmistakable' language" which Endo demanded. n126 Because the AUMF was "meant to constitute specific statutory authorization within" the War Powers Resolution, n127 the  [*1709]  panel thought it "inconceivable" that Congress would mandate such a resolution to employ force overseas yet "leave unstated and to inference something so significant and unprecedented as authorization to detain American citizens under the Non-Detention Act." n128 Moreover, 10 U.S.C. § 956(5), which "authorizes nothing beyond the expenditure of money," failed to satisfy the Non-Detention Act, the requirements that Endo had propounded as well as Fourth and Fifth Amendment guarantees. n129

[RELEVANT FOOTNOTE—]

n121. Id. at 721. The United States said placing § 4001(a) in a section on prisons did not limit executive war power, and next to § 4001(b)'s exclusion of military prisons, showed Congress intended to exclude military detentions. Id.

Vote neg—
1. Core controversy – the predictable focus of research and preparation is the separation of powers over foreign policy, not domestic criminal law – creates shallow, undeveloped debates
2. Limits – criminal law has been its own topic in the past

3. Precision – the topic could have said detention, but it includes indefinite – being arrested as a material witness is a definite charge

Topicality is voting issue, or the aff would read a new unbeatable case every debate 
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The judiciary adheres to political question deference now—but doctrinal repudiation would reverse that. 

Franck ‘12

Thomas, Murray and Ida Becker Professor of Law, New York University School of Law Wolfgang Friedmann Memorial Award 1999, Political Questions/Judicial Answers
Sensitive to this historical perspective, many scholars, but few judges, have openly decried the judiciary’s tendency to suspend at the water’s edge their jealous defense of the power to say what the law is. Professor Richard Falk, for example, has criticized judges’ “ad hoc subordinations to executive policy”5 and urged that if the object of judicial deference is to ensure a single coherent American foreign po1icy, then that objective is far more likely to be secured if the policy is made in accordance with rules “that are themselves not subject to political manipulation.”6 Moreover, as a nation publicly proclaiming its adherence to the rule of law, Falk notes, it is unedifying for America to refuse to subject to that rule the very aspect of its governance that is most important and apparent to the rest of the world.7 Professor Michael Tigar too has argued that the deference courts show to the political organs, when it becomes abdication, defeats the basic scheme of the Constitution because when judges speak of “the people” as “the ultimate guardian of principle” in political-question cases, they overlook the fact that “the people” are the “same undifferentiated mass” that “historically, unmistakably and, at times, militantly insisted that when executive power immediately threatens personal liberty, a judicial remedy must be available.” Professor Louis Henkin, while acknowledging that certain foreign relations questions are assigned by the Constitution to the discretion of the political branches, also rejects the notion that the judiciary can evade responsibility for deciding the appropriate limits to that discretion, particularly when its exercise comes into conflict with other rights or powers rooted in the Constitution or laws enacted in accordance with its strictures.9 His views echo earlier ones espoused by Professor Louis Jaffe, who argued that while the courts should listen to advice tendered by the political branches on matters of foreign pol icy and national security, “[t]his should not mean that the court must follow such advice, but that without it the court should not prostrate itself before the fancied needs of diplomacy and foreign policy. The claim of policy should be made concrete in the particular instance. Only so may its weight, its content, and its value be appreciated. The claims of diplomacy are not absolute; to question their compulsion is not treason.”° There has been little outright support from the judiciary for such open calls to repudiate the practice of refusing to adjudicate foreign affairs cases on their merits. While some judges do refuse to apply the doctrine, holding it inapplicable in the specific situation or passing over it in silence, virtually none have hitherto felt able to repudiate it frontally. On the other side, some judges continue to argue vigorously for the continued validity of judicial abdication in cases implicating foreign policy or national security. These proponents still rely occasion ally on the early shards of dicta and more rarely on archaic British precedents that run counter to the American constitutional ethos. More frequently today, their arguments rely primarily on a theory of constitutionalism—separation of powers—and several prudential reasons.

Indefinite detention is a political question—the plan destroys the doctrine 

Pennelle ‘6

Laura, California Western Law School, “THE GUANTANAMO GAP: CAN FOREIGN NATIONALS OBTAIN REDRESS FOR PROLONGED ARBITRARY DETENTION AND TORTURE SUFFERED OUTSIDE THE UNITED STATES?,” 36 Cal. W. Int'l L.J. 303

Assuming there was a judicially cognizable remedy available to foreign national detainees, issues of justiciability present an additional barrier to recovery. The political question doctrine reflects concerns about keeping the federal judiciary from inappropriate involvement in sensitive political issues that are best addressed by the political branches of government." 3 Under the political question doctrine, a federal court can decline to hear a case that presents such a nonjusticiable political question.214 The doctrine generally "excludes from judicial review those controversies which revolve around policy choices and value determinations constitutionally committed for resolution to the halls of Congress or the confines of the Executive Branch.'215 In addition, the political question doctrine may also exclude cases when there is an "impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion; or the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government;.., or the potentiality of embarrassment from multifarious pronouncements by various departments on one question. 2 6 Certainly, the detention of alien prisoners at the GBNB is a sensitive political issue that is likely to have consequences for U.S. foreign relations. However, the Supreme Court has stated that, "it is error to suppose that every case or controversy which touches foreign relations lies beyond judicial cognizance. 21 7 Nevertheless, the D.C. Circuit has warned, "the special needs of foreign affairs must stay our hand in the creation of damage remedies against military and foreign policy officials for allegedly unconstitutional treatment of foreign subjects causing injury abroad. '218 This warning applies to the situation in Guantanamo Bay and reflects the policy that courts should defer to the political branches in addressing problems best resolved by those branches, since the political question doctrine is "primarily a function of the separation of powers. ' 219 Arguably, the decision to detain foreign nationals at the GBNB during the "war on terror" involves decisions made by the political and not judicial branches of government. Indeed, Congress's passage of the AUMF and the President's subsequent Detention Order initiated "war on terror" and brought foreign nationals to the GBNB. 22° Furthermore, Article III of the Constitution, which defines the scope of judicial power, "provides no authority for policymaking in the realm of foreign relations or provision of national security. '22' Finally, it would be difficult for a court to award damages for detainees' alleged claims without "expressing lack of the respect due coordinate branches of government. 2 2

Destroying the PQD ends nuclear deterrence.  

Damrosch ‘86

Lori, Assistant Professor of Law, Columbia, “BANNING THE BOMB: LAW AND ITS LIMITS.,” 86 Colum. L. Rev. 653

Professor Miller's assessment of the dim prospects for judicial action against nuclear arms is correct, but he does not do justice to the reasons for judicial self-restraint. His vision is of a judiciary that would move boldly to dismantle a military structure based on nuclear arms, just as Brown v. Board of Education n12 required the dismantling of segregated school systems. Brown did not change the world overnight, but it was a spur to action, a rallying cry for revitalizing the political struggle, and ultimately a symbol of our society's commitment to human dignity. Unfortunately for Professor Miller's thesis, the hypothetical case of Brown v. The Pentagon could not fill the same bill. It is not just that the law suit would inevitably founder for threshold reasons such as standing, ripeness, or the political question doctrine, as noted in the brief [*657] comments following Professor Miller's piece. n13 Nor is it that judges are temperamentally resistant to becoming involved in controversial issues or breaking new ground, as some of Professor Miller's characterizations imply. More basically, the problem is that in the unlikely event of a judicial hearing on what to do to preserve the human race from nuclear disaster, judges would have to find a principled basis for endorsing some solution in place of the policies developed by executive and congressional officials, who presumably are committed to that very effort. Professor Miller asserts that he makes no plea for unilateral disarmament (p. 238), but that would seem to be the only relief that a court persuaded by his argument could order. Surely the Supreme Court could not supervise the conduct of negotiations for mutual reductions, or even decide whether space-based defenses are likely to render nuclear weapons impotent. The constitutional responsibility to prevent the horror of nuclear war must lie where the constitutional power is n14 -- with Congress and the President.

The impact is nuclear war

John P. Caves 10, Senior Research Fellow in the Center for the Study of Weapons of Mass Destruction at the National Defense University, “Avoiding a Crisis of Confidence in the U.S. Nuclear Deterrent”, http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ada514285
Perceptions of a compromised U.S. nuclear deterrent as described above would have profound policy implications, particularly if they emerge at a time when a nucleararmed great power is pursuing a more aggressive strategy toward U.S. allies and partners in its region in a bid to enhance its regional and global clout. ■ A dangerous period of vulnerability would open for the United States and those nations that depend on U.S. protection while the United States attempted to rectify the problems with its nuclear forces. As it would take more than a decade for the United States to produce new nuclear weapons, ensuing events could preclude a return to anything like the status quo ante. ■ The assertive, nuclear-armed great power, and other major adversaries, could be willing to challenge U.S. interests more directly in the expectation that the United States would be less prepared to threaten or deliver a military response that could lead to direct conflict. They will want to keep the United States from reclaiming its earlier power position. ■ Allies and partners who have relied upon explicit or implicit assurances of U.S. nuclear protection as a foundation of their security could lose faith in those assurances. They could compensate by accommodating U.S. rivals, especially in the short term, or acquiring their own nuclear deterrents, which in most cases could be accomplished only over the mid- to long term. A more nuclear world would likely ensue over a period of years. ■ Important U.S. interests could be compromised or abandoned, or a major war could occur as adversaries and/or the United States miscalculate new boundaries of deterrence and provocation. At worst, war could lead to state-on-state employment of weapons of mass destruction (WMD) on a scale far more catastrophic than what nuclear-armed terrorists alone could inflict. Continuing Salience of Nuclear Weapons Nuclear weapons, like all instruments of national security, are a means to an end— national security—rather than an end in themselves. Because of the catastrophic destruction they can inflict, resort to nuclear weapons should be contemplated only when necessary to defend the Nation’s vital interests, to include the security of our allies, and/or in response to comparable destruction inflicted upon the Nation or our allies, almost certainly by WMD. The retention, reduction, or elimination of nuclear weapons must be evaluated in terms of their contribution to national security, and in particular the extent to which they contribute to the avoidance of circumstances that would lead to their employment. Avoiding the circumstances that could lead to the employment of nuclear weapons involves many efforts across a broad front, many outside the military arena. Among such efforts are reducing the number of nuclear weapons to the level needed for national security; maintaining a nuclear weapons posture that minimizes the likelihood of inadvertent, unauthorized, or illconsidered use; improving the security of existing nuclear weapons and related capabilities; reducing incentives and closing off avenues for the proliferation of nuclear and other WMD to state and nonstate actors, including with regard to fissile material production and nuclear testing; enhancing the means to detect and interdict the transfer of nuclear and other WMD and related materials and capabilities; and strength ening our capacity to defend against nuclear and other WMD use. For as long as the United States will depend upon nuclear weapons for its national security, those forces will need to be reliable, adequate, and credible. Today, the United States fields the most capable strategic nuclear forces in the world and possesses globally recognized superiority in any conventional military battlespace. No state, even a nuclear-armed near peer, rationally would directly challenge vital U.S. interests today for fear of inviting decisive defeat of its conventional forces and risking nuclear escalation from which it could not hope to claim anything resembling victory. But power relationships are never static, and current realities and trends make the scenario described above conceivable unless corrective steps are taken by the current administration and Congress. 

Off
The plan decimates executive warfighting

Yoo 13
John. John Yoo has been a professor of law at the University of California, Berkeley, School of Law since 1993 and a visiting scholar at AEI since 2003. He served as a deputy assistant attorney general in the Office of the Legal Counsel of the U.S. Department of Justice from 2001 to 2003, where he worked on constitutional and national security matters. He also served as general counsel of the Senate Judiciary Committee, and a law clerk to Justice Clarence Thomas and Judge Laurence Silberman. “Hiding behind judicial robes in the battle over national security”Published June 13th. Accessed 6/30/2013. Available at http://www.aei.org/article/foreign-and-defense-policy/defense/hiding-behind-judicial-robes-in-the-battle-over-national-security/
In the most unlikely of outcomes, everyone's favorite crutch in the controversy over the National Security Agency's eavesdropping programs has become the Foreign Intelligence Surveillance Court (FISC). Sitting in a steel vault at the top of the Justice Department building in Washington, D.C., the Court issues warrants under the 1978 FISA law, enhanced by the 2001 Patriot Act, to conduct electronic surveillance of potential spies and terrorists. Until the 1978 FISA, presidents unilaterally ordered electronic surveillance of enemy spies and, later, terrorists, based on their Commander-in-Chief powers. Gathering signals intelligence - i.e., intercepting enemy communications - has long been a weapon in the executive national security arsenal. But stung by the Nixon administration's abuses of the CIA and NSA to pursue its domestic political opponents, the post-Watergate Congress attempted to tame the commander-in-chief with the rule of judges. The Constitution clearly resists the effort to legalize national security. Judges are very good at reconstructing historical events (such as crimes), hearing evidence from all relevant parties in formal proceedings, and finding fair results - because they have the luxury of time and resources. National security and war, however, demand fast decisions based on limited time and imperfect information, where judgments may involve guesses and prediction as much as historical fact. As the Framers well understood, only a single executive could act with the "decision, activity, secrecy, and dispatch" required for the "administration of war" (in the words of Alexander Hamilton's Federalist No. 70). The September 11 attacks made clear the harms of altering the Constitution's original design for war. Concerned that domestic law enforcement might use information gathered under the FISA's lower warrant standards, the FISC erected the much-maligned "wall" that prohibited intelligence agencies from sharing information with the FBI. That wall prevented the CIA from informing the FBI of the identities of two of the 9-11 hijackers who had entered the country. A president acting under his commander-in-chief powers, without the unconstitutional involvement of federal judges, could have ordered the agencies to cooperate to track terrorists whose operations don't stop at national borders. Hiding behind the FISA court may allow our elected leadership to dilute their accountability for the electronic surveillance that has helped stopped terrorist attacks. It may even reassure the public that a pair of impartial judicial eyes has examined the NSA's operations and found them reasonable. But it will also advance the legalization of warfare, which will have the deeper cost of slowing the ability of our military and intelligence agencies to act with the speed and secrecy needed to protect the nation's security. And judicial involvement won't magically subject our intelligence operations to the Constitution. If anything, it will further distort our founding document's original design to fight and win wars.

Spills over and guts broader executive war powers. 

Green ‘9

Craig, Associate Professor, Temple Law School; University Fellowship, Princeton History Department; J.D., Yale Law School, “Ending the Korematsu Era: A Modern Approach ,” http://works.bepress.com/cgi/viewcontent.cgi?article=1002&context=roger_craig_green

Another lesson from sixty years of wartime cases concerns the role of precedent itself in guiding presidential action. Two viewpoints merit special notice, with each having roots in opinions by Justice Jackson. On one hand is his explanation in Korematsu that courts must not approve illegal executive action: A military order, however unconstitutional, is not apt to last longer than the military emergency. . . . But once a judicial opinion . . . show[s] that the Constitution sanctions such an order, the Court for all time has validated the principle of racial discrimination in criminal procedure and of transplanting American citizens. The principle then lies about like a loaded weapon, ready for the hand of any authority that can bring forward a plausible claim of an urgent need. Every repetition imbeds that principle more deeply in our law and thinking and expands it to new purposes. . . . A military commander may overstep the bounds of constitutionality, and it is an incident. But if we review and approve, that passing incident becomes the doctrine of the Constitution. There it has a generative power of its own, and all that it creates will be in its own image.270 This “loaded weapon” idea is orthodox in analysis of Korematsu as a racist morality play. The passage is cited as evidence that Supreme Court precedents really matter, and that tragically racist errors retain their menacing power throughout the decades.271 Students are reminded that Korematsu has never been directly overruled, thereby inviting imagination that Korematsu itself is a loaded weapon just waiting for a President to grasp and fire.272 This conventional approach is incomplete. As we have seen, the first and decisive precedent supporting World War II’s racist policies was not Korematsu but Hirabayashi; thus, Jackson himself helped to “load” the doctrinal “weapon” over which he worried just a year later.273 Jackson’s willingness to eviscerate Hirabayashi in Korematsu only exemplifies (as if anyone could doubt it) that no Supreme Court decision can fiat a legal principle “for all time.”274 Past cases can be overruled, disfavored, ignored, or reinterpreted if the Court finds reason to do so, and this is effectively what has happened to Korematsu and Hirabayashi themselves in the wake of Brown, the civil rights era, and other modern history.275 Korematsu was a direct “repetition” of Hirabayshi’s racism for “expand[ed]” purposes, yet it only launched these two cases farther toward their current pariah status.276 A second perspective on war-power precedents is Jackson’s Youngstown concurrence, which rejected President Truman’s effort to seize steel mills and maintain output for the Korean War.277 Jackson’s opinion ends with selfreferential pessimism about judicial authority itself: I have no illusion that any decision by this Court can keep power in the hands of Congress if it is not wise and timely in meeting its problems. . . . If not good law, there was worldly wisdom in the maxim attributed to Napoleon that “The tools belong to the man who can use them.” We may say that power to legislate for emergencies belongs in the hands of Congress, but only Congress itself can prevent power from slipping through its fingers.278 This “no illusion” realism about presidential authority views judicial limitations on the President as contingent on Congress’s political wisdom and responsiveness — without any bold talk about precedents as “loaded weapons” or stalwart shields. On the contrary, if taken seriously, Jackson’s opinion almost suggests that judicial decisions about presidential wartime activities are epiphenomenal: When Congress asserts its institutional prerogatives and uses them wisely, the executive might be restrained, but the Court cannot do much to swing that political balance of power. Jackson’s hardnosed analysis may seem intellectually bracing, but it understates the real-world power of judicial precedent to shape what is politically possible.279 Although Presidents occasionally assert their willingness to disobey Supreme Court rulings, actual disobedience of this sort is vanishingly rare and would carry grave political consequences.280 Even President Bush’s repeated losses in the GWOT did not spur serious consideration of noncompliance, despite strong and obvious support from a Republican Congress.281 Likewise, from the perspective of strengthening presidential power, Korematsu-era precedents clearly emboldened President Bush in his twenty-first-century choices about Guantanamo and military commissions.282 The modern historical record thus shows that judicial precedent can both expand and limit the operative sphere of presidential action. Indeed, the influence of judicial precedent is stronger than a court-focused record might suggest. The past sixty years have witnessed a massive bureaucratization and legalization of all levels of executive government.283 From the White House Counsel, to the Pentagon, to other entities addressing intelligence and national security issues, lawyers have risen to such high levels of governmental administration that almost no significant policy is determined without multiple layers of internal legal review.284 And these executive lawyers are predominantly trained to think — whatever else they may believe — that Supreme Court precedent is authoritative and binding.285 Some middle ground seems therefore necessary between the “loaded weapon” and “no illusion” theories of precedent. Although Supreme Court decisions almost certainly influence the scope of presidential war powers, such practical influence is neither inexorable nor timeless. A more accurate theory of war-power precedents will help explain why it matters that American case law includes a reservoir of Korematsu-era decisions supporting excessive executive war power, and will also suggest how lawyers, judges, and scholars might eviscerate such rulings’ force. Korematsu is the kind of iconic negative precedent that few modern lawyers would cite for its legal holding. Yet even as Korematsu’s negative valence is beyond cavil, the breadth and scope of that negativity are not clear. Everyone knows that Korematsu is wrong, yet like other legal icons — Marbury, Dred Scott, Lochner, Erie, and Brown — its operative meaning is debatable. Just as Korematsu was once an authoritative precedent and is now discredited, this Article has sought to revise Korematsu’s cultural meaning even further, transforming it from an isolated and irrelevant precedent about racial oppression to a broadly illuminating case about how courts supervise presidential war powers.

Strong foreign affairs Obama solves warming

Wold ‘12
Christopher, Professor of Law & Director, International Environmental Law Project (IELP), Lewis & Clark Law School, “Climate Change, Presidential Power, and Leadership: “We Can’t Wait”

In 2007, then-Senator Barack Obama wrote, “As the world’s largest producer of greenhouse gases, America has the responsibility to lead.” 1 As President, he has led. At the domestic level, working primarily through the Environmental Protection Agency, President Obama has increased fuel economy standards,2 imposed new limits on greenhouse gas emissions from “major emitting facilities,” 3 and imposed limits on emissions relating to the development of oil and gas,4 among many other things.5 As he has said, he must use his executive power because “We Can’t Wait” for Congress to act on climate change.6 Nonetheless, he must do more. President Obama has pledged to the international community that the United States will reduce its greenhouse gases by 17% of 2005 levels by 2020 and by 83% by 2050.7The President has also set a goal of ensuring that “[b]y 2035 we will generate 80 percent of our electricity from a diverse set of clean energy sources—including renewable energy sources like wind, solar, biomass, and hydropower; nuclear power; efficient natural gas; and clean coal.” 8 None of his actions come close to meeting these goals. Moreover, he must do more to help the international community reach its goal of keeping average global temperatures from increasing 2°C above pre-industrial levels.9 Many scientists argue that the 2°C goal can be met, and the worst impacts of climate change avoided, if we keep carbon dioxide concentrations below 350 parts per million (ppm). 10 As of July 2012, atmospheric concentrations of carbon dioxide exceeded 394 ppm.11 The United States is by far the largest historic contributor to these high levels of atmospheric carbon dioxide, having contributed 28.52% of carbon dioxide from energy.12 As such, the United States must do much more to ensure that the world’s largest historic emitter of greenhouse gases fulfills its moral and perhaps legal obligation to reduce greenhouse gases before we reach climate change tipping points beyond which climate change will be irreversible for millennia to come. And indeed, President Obama can do much more. As described below, the president can use his foreign affairs power to take a more positive role on the international stage, whether that stage is the climate change negotiations, the negotiations concerning other international treaties, or within the World Trade Organization. He can also do more with his executive power, not only by increasing existing standards but also by applying them to existing sources of greenhouse gases, not just new sources. Further, President Obama has so far failed to take advantage of strategies to mitigate emissions of short-term climate forcers such as black carbon that could provide significant climate benefits. Lastly, the approaches adopted so far have not pushed regulated entities or others to develop the transformative technologies that will be needed to deliver sufficient climate change benefits to avert the environmental and economic crisis that lies ahead if we fail to take more aggressive action. Section II of this article summarizes the climate change challenges facing humanity. Section III reviews the major climate-related actions supported and adopted by President Obama. Section IV describes how these actions fall short of what is needed and the additional steps that the President can take. Section V concludes that, while congressional action is preferable to presidential action, the President has many more climate change mitigation opportunities available to him. His failure to pursue them will have grave consequences for the United States and the world. 

Extinction

Flournoy 12 (Citing Dr. Feng Hsu, a NASA scientist at the Goddard Space Flight Center, in 2012, Don Flournoy, PhD and MA from the University of Texas, Former Dean of the University College @ Ohio University, Former Associate Dean @ State University of New York and Case Institute of Technology, Project Manager for University/Industry Experiments for the NASA ACTS Satellite, Currently Professor of Telecommunications @ Scripps College of Communications @ Ohio University, Citing Dr.  "Solar Power Satellites," Chapter 2: What Are the Principal Sunsat Services and Markets?, January, Springer Briefs in Space Development, Book)

In the Online Journal of Space Communication, Dr. Feng Hsu, a NASA scientist at Goddard Space Flight Center, a research center in the forefront of science of space and Earth, writes, “The evidence of global warming is alarming,” noting the potential for a catastrophic planetary climate change is real and troubling (Hsu 2010). Hsu and his NASA colleagues were engaged in monitoring and analyzing cli- mate changes on a global scale, through which they received first-hand scientific information and data relating to global warming issues, including the dynamics of polar ice cap melting. After discussing this research with colleagues who were world experts on the subject, he wrote: I now have no doubt global temperatures are rising, and that global warming is a serious problem confronting all of humanity. No matter whether these trends are due to human interference or to the cosmic cycling of our solar system, there are two basic facts that are crystal clear: (a) there is overwhelming scientific evidence showing positive correlations between the level of CO2 concentrations in Earth’s atmosphere with respect to the historical fluctuations of global temperature changes; and (b) the overwhelming majority of the world’s scientific community is in agreement about the risks of a potential catastrophic global climate change. That is, if we humans continue to ignore this problem and do noth- ing, if we continue dumping huge quantities of greenhouse gases into Earth’s biosphere, humanity will be at dire risk (Hsu 2010). As a technology risk assessment expert, Hsu says he can show with some confi- dence that the planet will face more risk doing nothing to curb its fossil-based energy addictions than it will in making a fundamental shift in its energy supply. “This,” he writes, “is because the risks of a catastrophic anthropogenic climate change can be potentially the extinction of human species, a risk that is simply too high for us to take any chances” (Hsu 2010). It was this NASA scientist’s conclusion that humankind must now embark on the next era of “sustainable energy consumption and re-supply, the most obvious source of which is the mighty energy resource of our Sun” (Hsu 2010) (Fig. 2.1).

Off
The United States Congress should ban arrests of material witnesses in the so-called “war on terror.” 

The United States Congress should pass a congressional resolution that the arrest of material witnesses in the so-called “war on terror” is unconstitutional.
The CP does just that—a congressional resolution opens up possibilities for understanding the constitutional through our ethical politics  
Jacob Gerson, U. Chicago Ast. Professor Law, Eric Posner, U. Chicago Law Professor, December 2008, Article: Soft Law: Lessons from Congressional Practice, 61 Stan. L. Rev. 573

Soft law consists of rules issued by lawmaking bodies that do not comply with procedural formalities necessary to give the rules legal status yet nonetheless influence the behavior of other lawmaking bodies and of the public. Soft law has been much discussed in the literatures on international law, constitutional law, and administrative law, yet congressional soft-lawmaking, such as the congressional resolution, has received little attention. Congressional soft law affects behavior by informing the public and political institutions about the intentions and policy preferences of Congress, which are informative about future hard law as well as of Congress’s view of the world, and thus relevant to the decision making of various political agents as well as that of the public. Congressional soft law is important for a range of topics, including statutory interpretation and constitutional development. Other types of soft law— international, constitutional, and judicial—are compared. TEXT: Introduction
The academic literatures on these topics have different concerns, yet the themes are similar. Soft law refers to statements by lawmaking authorities that do not have the force of law (most often because they do not comply with relevant formalities or for other reasons are not regarded as legally binding12), but nonetheless affect the behavior of others either (1) because others take the statements as credible expressions of policy judgments or intentions that, at some later point, might be embodied in formally binding law and reflected in the coercive actions of executive agents, or (2) because the statements provide epistemic guidance about how the authorities see the world.13 Individuals, governments, states, and other agents use soft law in order to enter commitments and influence behavior where legal mechanisms are regarded as undesirable. 

Against this backdrop, it is a puzzle that no parallel literature has emerged in the field of legislation and legislative process.14 One does not have to look hard to find a similar form of soft law: the congressional resolution. Congressional resolutions—whether concurrent or one-house—generally have no formal legal effect.15 Periodically, proposals surface to pay more attention to the resolution as a mechanism for influencing statutory interpretation,16 foreign policy,17 or some other external matter. Yet the soft statute has received little attention in scholarly work on legislation.18 The conventional wisdom is that such measures lack importance because they do not create binding legal obligations.19 They are cheap and often happy talk by legislatures, commending military officers for good service or sports teams for winning champio In fact, many congressional resolutions are very serious: they assert controversial foreign policy judgments, urge the President to intervene in humanitarian crises or to avoid a military conflict, criticize allies and enemies, forecast plans for taxation and regulation, send signals to regulatory agencies about Congress’s expectations, criticize the President’s interpretations of executive power, advance interpretations of constitutional provisions and statutes, encourage state and local governments to address policy problems, identify public health threats that need funding, and much more.20 Statutory soft law deserves more attention than it has received, especially in light of the large cognate literatures that examine the workings of soft law in other fields. In the course of analyzing congressional resolutions and other forms of legislative soft law—including hortatory statutes—we advance a general theory that explains the attractiveness of soft law, its advantages and disadvantages, and its place in our constitutional order. We show that soft public law is preferable to hard public law in identifiable cases and contexts. 

This is a preferable strategy that deferring to the Court
RSC, 2012, RSC Policy Brief: Congress’s Role and Responsibility in Determining the Constitutionality of Legislation, http://rsc.scalise.house.gov/uploadedfiles/the_role_and_responsibility_of_congress_in_determing_constitutionality_of_legislation.pdf

Laws are validated by the authority provided in the U.S. Constitution. Thus, a law that violates the U.S. Constitution is not merely at odds with the intentions of our Founders, and the public’s understanding when they ratified the document, but it technically is also legally null, void, and unenforceable. In other words, there is no law if it is not based upon constitutional principles.

For these reasons, our elected representatives have a responsibility to ensure that legislation is supported by, and consistent, with the Constitution and not to defer to court action, which may be delayed or barred by jurisdictional rules. If a proposed law is not authorized under the Constitution, but it is still deemed desirable by the Congress, then it is the legislator’s responsibility to advocate for a change – i.e., an amendment – to the U.S. Constitution that would enable the legislation that the Congress seeks or to change the proposed bill to conform with the Constitution.

Off
The usurpation of politics by the Judiciary represents the foremost threat to our democratic polity---judicial decisionmaking posits certain questions as beyond the scope of debate---establishes a docile citizenry more prone to the violent militarization of politics 

Bottum, 97

(PhD in philosophy and editor of First Things Journal, January, http://www.firstthings.com/ftissues/ft9701/articles/editors.html)

What we called the regime is an aberration. We do not agree that the judicial usurpation of politics is inevitable or irreversible, that it is, in fact, to be equated with the government of the United States. It is this regime of the judicial usurpation of politics that is illegitimate. We are sorry that this crucial distinction was not clear to some of our readers. It seems part of the difficulty is in the use of the term "regime," which in some political theory has a very definite and comprehensive connotation. In order to avoid confusion, we suggest the term should be used with caution, if at all, as the discussion continues. Of course, the question inevitably arises as to whether the aberration is somehow inherent in the constitutional order itself, in which case some may argue that it is not, properly speaking, an aberration. In the symposium, Judge Bork writes: "On the evidence, we must conclude, I think, that this tendency of courts, including the Supreme Court, is the inevitable result of our written Constitution and the power of judicial review." An aberration that is, in retrospect, seen as an inevitable result is still an aberration. The Founders may be accused of a lack of prescience, but it is certain that they did not intend a government by what Bork calls judicial oligarchy. All the participants in the symposium, with the editors, believe that the aberration of a nation governed by judges is not irreversible. Different remedies are suggested and varying degrees of hopefulness are expressed about the likelihood of their being adopted or, if adopted, whether they will be effective. But there should be no doubt that the symposium is an urgent call for the American people to reassert the theory and practice of democratic self-government and thus revive the republic bequeathed us by the Founders. It is said that the question of illegitimate government is not and should not be a subject of contention. That, some contend, is a question that was agitated in the radicalisms of the sixties, and should now be consigned to the past and declared undiscussable. While the editors are not of one mind as to how the discussion should proceed, the question was a subject of contention, also in our pages, before the November symposium, and will continue to be a subject of contention, whether or not we want it to be. The question of legitimate and illegitimate government, and what it means for the governance of this country, should be a subject of contention. It has been that since the founding of this republic, and will be so long as it endures. To give the experience of the sixties veto power over the democratic discourse of today is to grant the madnesses of that time a victory that they do not deserve. Respondents in this issue remind us that the problem is more with the culture than with the courts. We wholeheartedly agree. The operating premise of this journal is that politics and law are, most importantly, aspects of culture. At the heart of culture is morality, and at the heart of morality is religion. No one can fairly accuse this journal of neglecting our cultural crisis. Professor Glendon and others render an important service by placing this discussion in the context of what she calls the several "pathologies in the body politic." The question of the judicial usurpation of politics is not the most critical question facing our country. The most critical question is that of spiritual and moral reawakening. The judicial usurpation of politics was, however, the question posed for discussion in the November issue. And, as that symposium amply demonstrates, it is a question closely related to the spiritual and moral, as well as political, health of the body politic. Democracy can assume different forms, and governments that do not style themselves as democratic are not necessarily illegitimate. Remember, too, that the Communist totalitarianism of our century spuriously claimed to be democratic. For a discussion of the institutions and practices that mark authentic democracy, we refer the reader to the above-mentioned "Christianity and Democracy." For present purposes, we note only that a government, such as ours, that makes its claim to legitimacy on the basis of democratic theory and practice raises a question about its legitimacy when it violates democratic theory and practice. The judicial usurpation of politics is a grievous violation of democratic theory and practice. Our position, our hope, is that this violation has not been perpetrated by the government of the United States. It does not have and will not obtain the consent of the executive and legislative branches nor of the sovereign people. The people and their representatives have not, in the words of Lincoln's First Inaugural, addressing the Supreme Court's decision in Dred Scott, "practically resigned their government into the hands of that eminent tribunal." The problem before us is precisely one of judicial usurpation. Anarchy and despotism are indeed to be greatly feared, but it is not we who are raising that prospect. That prospect is raised by the courts that deny the democratic deliberation of vital questions affecting the whole people. Lincoln in the same address: "A majority, held in restraint by constitutional checks, and limitations, and always changing easily, with deliberate changes of popular opinions and sentiments, is the only true sovereign of a free people. Whoever rejects it, does, of necessity, fly to anarchy or to despotism. Unanimity is impossible; the rule of a minority, as a permanent arrangement, is wholly inadmissable; so that, rejecting the majority principle, anarchy, or despotism in some form, is all that is left." Permanent rule by the small minority that is the judicial elite is wholly inadmissable. It is our hope that the people and their political leaders will come to share that conviction and give it public effect. Some object that there have been many wrongs in the past-for instance, slavery and the Vietnam War-that did not raise the question of legitimacy. Distinctions are in order. The toleration of slavery was an ominous and deliberate compromise in the founding. Many people, with Lincoln, believed that the eventual extinction of slavery was intended by the Founders. The Vietnam War, whatever one may think of its justice, was a failed policy of the executive and legislative branches. The judicial usurpation of politics is qualitatively different. In Roe, Casey, Romer, and other decisions, this most illiberal Court has imposed not only what we believe are wrong policies, but has imposed them in the form of unchallengeable constitutional principles. [continues] Yes, there is a danger that the very discussion of these matters could be exploited by the violent who do not share our devotion to this constitutional order and the rule of law. As the specter of illegitimacy is raised by justices in black robes who replace the rule of law with their personal predilections, so the specter of violent revolution is raised by angry men in army fatigues playing war games in the woods of Idaho. We believe, however, that the delusions of weekend revolutionaries should not set the boundaries of political discussion. Indeed, acquiescence in judicial usurpation, far from warding off extremism, would likely increase the number of Americans who believe there is no alternative to violent change. We therefore call for the vigorous pursuit of every peaceful and constitutional means to return our country to its democratic heritage, and to encourage its people to take up again what Professor Glendon calls the hard work of being citizens rather than subjects. 
Structure of the court establishes an ideology of disciplinary control---promotes an ideology of neutrality and punitive legalism---converts politics into a bureaucratic formality 
Harzenski, 1 

(Law at Beasley School of Law, 9 Am. U.J. Gender Soc. Pol'y & L. 305)

Law is primarily a great reservoir of emotionally important social symbols ... It is the greatest instrument of social stability ... . The abstract ideal which is not tied up with a definite institution or memorialized by particular ceremonies, becomes relegated to the limbo of metaphysics and has little social consequences. The institutions which throw about the law the atmosphere of reality and concreteness so necessary for its acceptance are the court and the law school. The one produces the ceremonial ritualistic trial; the other produces a theoretical literature which defends the ideal from attack by absorbing and weaving into its mystical pattern all the ideas of all the critics. Id. See also Foucault, Power/Knowledge, supra note 19, at 8 (expressing his judgment). Look ... closely at ... the spatial arrangement of the court, the arrangement of the people who are part of or before the court. The very least that can be said is that this implies an ideology ... . A table, and behind this table, which distances them from the two litigants, the "third party', that is, the judges. Their position indicates ... that they are neutral ... that their decision is not already arrived at ... that it will be made after an aural investigation ... on the basis of a certain conception of truth and ... ideas concerning what is just and unjust ... that they have the authority to enforce their decision. This is ultimately the meaning of this simple arrangement. Id. See also id. at 27 (suggesting that "the court is the bureaucracy of the law. If you bureaucratise popular justice then you give it the form of a court."); Cover, supra note 8, at 221-22 (speaking about the courtroom as "a setting of domination.").
Off
Court will strike down campaign finance restrictions now—Roberts is the swing vote

Goodman, 10/11

(Winner of the Robert F. Kennedy Prize for International Reporting and the George Polk Award in Journalism, “"500 People Will Control American Democracy" If Supreme Court Overturns Campaign Finance Law,” http://www.democracynow.org/2013/10/11/500_people_will_control_american_democracy)

The U.S. Supreme Court appears poised to strike down most of the remaining limits on massive spending by wealthy donors on political campaigns. On Tuesday, justices heard arguments in McCutcheon v. Federal Election Commission, which has been referred to as "the next Citizens United." Republican leaders and wealthy GOP donor Shaun McCutcheon want the Supreme Court to throw out aggregate limits on individual contributions in a single two-year cycle, saying they violate free speech. On Tuesday, the likely swing vote, Chief Justice John Roberts, indicated he is prepared to strike down caps on donations to individual candidates, but perhaps not on donations to political committees. The McCutcheon case marks the first major challenge to campaign finance rules since the 2010 Citizens United decision, which opened the floodgates for unlimited corporate spending on elections.

Restraining war powers drains court capital
McGinnis 93 

(Law Prof-Cardoza, "Constitutional Review by the Executive in Forieign Affairs and War Powers: A Consequence of Rational Choice in the Separation of Powers", scholarship.law.duke.edu/cgi/viewcontent.cgi?article=4213&context=lcp)

The Court has the least interest of all in exercising rights of governance in the foreign affairs and war powers areas. The Court does not have the institutional capacity to make assessments in these areas. Any inept decision about war and peace may have dramatic and readily understood real world consequences that may erode the Court's prestige and endanger its public respect. Thus, decisions in this area stand in contrast with decisions elaborating individual rights, a role in which it may appear as the tribune of the people.6 The latter decisions, even when controversial, are likely to have some group of supporters, and their real world consequences are less immediate and dramatic than issues of war and peace. Resistance, if encountered, can be tempered by incremental implementation.  A useful thought experiment to aid in evaluating the interests of the Court in deciding war powers and other separation of powers cases is to imagine the Court divided into two entirely separate courts: a structural court and a rights court. The structural court would adjudicate only separation of powers and federalism, the structural provisions of the Constitution. The rights court would adjudicate only individual rights, principally the Bill of Rights. A structural court in such a regime may be rationally more interested in deciding more structural cases, because structural cases will be its raison d'etre.68 A court, like the Supreme Court, with a discretionary jurisdiction that includes both rights and structural functions, however, would rationally consider the possibility that some structural cases would so endanger its political capital that they should be shunned. Against this background of interests, it is therefore not surprising that the Court has largely ceded the rights of governance in foreign affairs and war powers to the executive, because the executive values them more. In this way, the Court maximizes utility among the branches and, thus, minimizes the chance of retaliation against its own interests. The Court, however, has largely given this control to the executive not so much through substantive decisions favoring the executive (although there have been some substantive doctrines favorable to the executive), but through decisions invoking the political question doctrine or justiciability doctrine, thus providing the executive with some initial authority to fashion the substantive law in the area.7The strategy of ceding power to the executive through decisions on such threshold matters rather than on the merits has three additional advantages for the judiciary. First, it provides the judiciary with a graceful way of avoiding substantive decisions against congressional interests. Second, since the Court has not put its imprimatur on a substantive allocation of rights in this area, Congress may more readily use its own powers to take concrete action against the executive, thus providing the judiciary with additional information about the value it attached to these rights. Given such information, the Court might find ways of redistributing some rights from the executive to the Congress without disturbing as much substantive precedent.71 

Capital key to campaign finance
Howard, 2012

A.E. Dick Howard, 9-17-2012, "Ahead of Supreme Court Roundup, Howard Discusses Emerging Picture of the roberts Court"www.law.virginia.edu/html/news/2012_fall/howard_qa.htm

Even while agreeing with the court's conservatives that the individual mandate could not be justified as a regulation of commerce, the chief justice found a basis for the mandate in Congress' taxing power. This was especially intriguing when one recalls that, in the briefs filed in the case, it was the commerce issue that was front and center. It was only during oral argument that the taxing power began to surface as a plausible ground for upholding the mandate. Many conservatives are sharply critical of Roberts, complaining that he abandoned his conservative moorings. There is more than one theory of why Roberts voted as he did. There are grounds to think that Roberts was thinking of the court as an institution, hoping to insulate it in this politically charged situation from the criticism (recalling complaints about the campaign finance case, Citizens United) that the justices were behaving as partisans. This view sees Roberts as a judicious leader husbanding the court's political capital. An alternative theory argues that, by voting to uphold the individual mandate (and thus stay out of the political crossfire), Roberts has made it easier to take a more boldly conservative position in sensitive cases about to come before the court in the future, such as next term's affirmative action and voting rights cases. Also, remember that, in the health care case, Roberts agreed with the conservatives about limits on the commerce power. Consider also that, in practical terms, the most important part of the health care decision is the limit imposed on Congress' ability to impose new requirements on the states when exercising the spending power. Seven justices held that the act's expansion of Medicaid exceeded Congress' spending power by unduly coercing states to accept new conditions for existing Medicaid funds. The justices severed the offending provision, thus making expansion optional.

That’s key to increase election transparency and stop Super PACs that cause GOP extremism
Azmat Khan, Frontline, 2/26/13, Will the Supreme Court Lift Political Contribution Limits?, www.pbs.org/wgbh/pages/frontline/government-elections-politics/big-sky-big-money/will-the-supreme-court-lift-political-contribution-limits/

But Bopp, who is the plaintiffs’ lead counsel, says that lifting the limits will only make the system more transparent and accountable. “Limiting what political candidates and parties can receive from individuals means that substantial funds go to SuperPACs and advocacy groups instead, which cannot be held accountable by voters, distorting the system by making it less transparent and accountable,” he told FRONTLINE.
“Voters can’t vote against SuperPACs and advocacy groups they believe are distorting the system, but they can vote against a candidate,” he added.

Kills US Russia Relations
Sokov, 13 

(Nikolai Sokov, Senior Fellow at the Vienna Center for Disarmament and Non-Proliferation (VCDNP), "US-Russia Relations: Beyond the Reset" on January 29, 2013 from www.europeanleadershipnetwork.org/us-russian-relations-beyond-the-reset_459.html)

Contrary to common opinion, there are very few truly difficult issues on the bilateral agenda that cannot be resolved through negotiation. The increasingly conflictual nature of the relationship results from domestic politics in both countries rather than from strategic, economic, or political differences. A good illustration is the well-known controversy over missile defense. Any decent diplomat could find a solution in a matter of months. Russian concerns concentrate on the fourth – and the last – phase of the American plan (known as the Phased Adaptive Approach), which foresees deployment of systems theoretically capable of intercepting strategic missiles. The solution proposed by Russian military leaders is to limit the capability of the fourth-phase system (for example, through limits on the number of interceptors and the areas of their deployment) so that it does not undermine the existing US-Russian strategic balance while preserving the ability of the American system to intercept a small number of long-range missiles, i.e., to limit the system to its officially proclaimed purpose. In the end, this is about the predictability of the American missile defense capability. The prospect of reaching agreement, however, is barred by the Republican Party, especially its Tea Party wing, which regards any limits whatsoever as anathema. Missile defense is an article of faith. This is not about plans or capabilities: this is about a deeply ideological commitment to unrestricted unilateralism.The increasingly tough and vocal (even shrill) Russian rhetoric also stems from domestic politics. Implementation of phase four of PAA is supposed to begin in the end of this decade and it may be another five to seven years, if not longer, until it begins to affect Russian strategic capability. There is plenty of time to negotiate. However, the rhetoric of the Russian government suggests that the threat is imminent. It is safe to assume that is simply the familiar “rally-around-the-flag” tactic of consolidating the public around the government.

Extinction
Allison, 11

(10/30, Director- Belfer Center for Science and International Affairs at Harvard’s Kennedy School, “10 reasons why Russia still matters,” http://dyn.politico.com/printstory.cfm?uuid=161EF282-72F9-4D48-8B9C-C5B3396CA0E6)

That central point is that Russia matters a great deal to a U.S. government seeking to defend and advance its national interests. Prime Minister Vladimir Putin’s decision to return next year as president makes it all the more critical for Washington to manage its relationship with Russia through coherent, realistic policies. No one denies that Russia is a dangerous, difficult, often disappointing state to do business with. We should not overlook its many human rights and legal failures. Nonetheless, Russia is a player whose choices affect our vital interests in nuclear security and energy. It is key to supplying 100,000 U.S. troops fighting in Afghanistan and preventing Iran from acquiring nuclear weapons. Ten realities require U.S. policymakers to advance our nation’s interests by engaging and working with Moscow. First, Russia remains the only nation that can erase the United States from the map in 30 minutes. As every president since John F. Kennedy has recognized, Russia’s cooperation is critical to averting nuclear war. Second, Russia is our most consequential partner in preventing nuclear terrorism. Through a combination of more than $11 billion in U.S. aid, provided through the Nunn-Lugar Cooperative Threat Reduction program, and impressive Russian professionalism, two decades after the collapse of the “evil empire,” not one nuclear weapon has been found loose. Third, Russia plays an essential role in preventing the proliferation of nuclear weapons and missile-delivery systems. As Washington seeks to stop Iran’s drive toward nuclear weapons, Russian choices to sell or withhold sensitive technologies are the difference between failure and the possibility of success. Fourth, Russian support in sharing intelligence and cooperating in operations remains essential to the U.S. war to destroy Al Qaeda and combat other transnational terrorist groups. Fifth, Russia provides a vital supply line to 100,000 U.S. troops fighting in Afghanistan. As U.S. relations with Pakistan have deteriorated, the Russian lifeline has grown ever more important and now accounts for half all daily deliveries. Sixth, Russia is the world’s largest oil producer and second largest gas producer. Over the past decade, Russia has added more oil and gas exports to world energy markets than any other nation. Most major energy transport routes from Eurasia start in Russia or cross its nine time zones. As citizens of a country that imports two of every three of the 20 million barrels of oil that fuel U.S. cars daily, Americans feel Russia’s impact at our gas pumps. Seventh, Moscow is an important player in today’s international system. It is no accident that Russia is one of the five veto-wielding, permanent members of the U.N. Security Council, as well as a member of the G-8 and G-20. A Moscow more closely aligned with U.S. goals would be significant in the balance of power to shape an environment in which China can emerge as a global power without overturning the existing order. Eighth, Russia is the largest country on Earth by land area, abutting China on the East, Poland in the West and the United States across the Arctic. This territory provides transit corridors for supplies to global markets whose stability is vital to the U.S. economy. Ninth, Russia’s brainpower is reflected in the fact that it has won more Nobel Prizes for science than all of Asia, places first in most math competitions and dominates the world chess masters list. The only way U.S. astronauts can now travel to and from the International Space Station is to hitch a ride on Russian rockets. The co-founder of the most advanced digital company in the world, Google, is Russian-born Sergei Brin. Tenth, Russia’s potential as a spoiler is difficult to exaggerate. Consider what a Russian president intent on frustrating U.S. international objectives could do — from stopping the supply flow to Afghanistan to selling S-300 air defense missiles to Tehran to joining China in preventing U.N. Security Council resolutions.

case

Fed gov is racist reject them

Shanara ‘8 

[Shanara Reid-Brinkley, Rhetoric PhD & Prof @ Pitt, and the most competitively successful black woman in CEDA history, THE HARSH REALITIES OF “ACTING BLACK”: HOW AFRICAN-AMERICAN POLICY DEBATERS NEGOTIATE REPRESENTATION THROUGH RACIAL PERFORMANCE AND STYLE,
Mitchell observes that the stance of the policymaker in debate comes with a “sense of detachment associated with the spectator posture.”115 In other words, its participants are able to engage in debates where they are able to distance themselves from the events that are the subjects of debates. Debaters can throw around terms like torture, terrorism, genocide and nuclear war without blinking. Debate simulations can only serve to distance the debaters from real world participation in the political contexts they debate about. As William Shanahan remarks:
…the topic established a relationship through interpellation that inhered irrespective of what the particular political affinities of the debaters were. The relationship was both political and ethical, and needed to be debated as such. When we blithely call for United States Federal Government policymaking, we are not immune to the colonialist legacy that establishes our place on this continent. We cannot wish away the horrific atrocities perpetrated everyday in our name simply by refusing to acknowledge these implications” (emphasis in original).116
The “objective” stance of the policymaker is an impersonal or imperialist persona. The policymaker relies upon “acceptable” forms of evidence, engaging in logical discussion, producing rational thoughts. As Shanahan, and the Louisville debaters’ note, such a stance is integrally linked to the normative, historical and contemporary practices of power that produce and maintain varying networks of oppression. In other words, the discursive practices of policy-oriented debate are developed within, through and from systems of power and privilege. Thus, these practices are critically implicated in the maintenance of hegemony. So, rather than seeing themselves as government or state actors, Jones and Green choose to perform themselves in debate, violating the more “objective” stance of the “policymaker” and require their opponents to do the same.

Evaluate consequences

Weiss, Prof Poli Sci – CUNY Grad Center, ‘99
(Thomas G, “Principles, Politics, and Humanitarian Action,” Ethics and International Affairs 13.1)

Scholars and practitioners frequently employ the term “dilemma” to describe painful decision making but “quandary” would be more apt.27A dilemma involves two or more alternative courses of action with unintended but unavoidable and equally undesirable consequences. If consequences are equally unpalatable, then remaining inactive on the sidelines is an option rather than entering the serum on the field. A quandary, on the other hand, entails tough choices among unattractive options with better or worse possible outcomes. While humanitarians are perplexed, they are not and should not be immobilized. The solution is not indifference or withdrawal but rather appropriate engagement. The key lies in making a good faith effort to analyze the advantages and disadvantages of different alloys of politics and humanitarianism, and then to choose what often amounts to the lesser of evils.
Thoughtful humanitarianism is more appropriate than rigid ideological responses, for four reasons: goals of humanitarian action often conflict, good intentions can have catastrophic consequences; there are alternative ways to achieve ends; and even if none of the choices is ideal, victims still require decisions about outside help. What Myron Wiener has called “instrumental humanitarianism” would resemble just war doctrine because contextual analyses and not formulas are required. Rather than resorting to knee-jerk reactions to help, it is necessary to weigh options and make decisions about choices that are far from optimal.
Many humanitarian decisions in northern Iraq, Somalia, Bosnia, and Rwanda—and especially those involving economic or military sanctions— required selecting least-bad options. Thomas Nagle advises that “given the limitations on human action, it is naive to suppose that there is a solution to every moral problem. “29 Action-oriented institutions and staff are required in order to contextualized their work rather than apply preconceived notions of what is right or wrong. Nonetheless, classicists continue to insist on Pictet’s “indivisible whole” because humanitarian principles “are interlocking, overlapping and mutually supportive. . . . It is hard to accept the logic of one without also accepting the others. “30

The process of making decisions in war zones could be compared to that pursued by “clinical ethical review teams” whose members are on call to make painful decisions about life-and-death matters in hospitals.sl The sanctity of life is complicated by new technologies, but urgent decisions cannot be finessed. It is impermissible to long for another era or to pretend that the bases for decisions are unchanged. However emotionally wrenching, finding solutions is an operational imperative that is challenging but intellectually doable. Humanitarians who cannot stand the heat generated by situational ethics should stay out of the post-Cold War humanitarian kitchen.
Principles in an Unprincipled World

Why are humanitarians in such a state of moral and operational disrepair? In many ways Western liberal values over the last few centuries have been moving toward interpreting moral obligations as going beyond a family and intimate networks, beyond a tribe, and beyond a nation. The impalpable moral ideal is concern about the fate of other people, no matter how far away.szThe evaporation of distance with advances in technology and media coverage, along with a willingness to intervene in a variety of post–Cold War crises, however, has produced situations in which humanitarians are damned if they do and if they don’t. Engagement by outsiders does not necessarily make things better, and it may even create a “moral hazard by altering the payoffs to combatants in such a way as to encourage more intensive fighting.“33

This new terrain requires analysts and practitioners to admit ignorance and question orthodoxies. There is no comfortable theoretical framework or world vision to function as a compass to steer between integration and fragmentation, globalization and insularity. Michael Ignatieff observes, “The world is not becoming more chaotic or violent, although our failure to understand and act makes it seem so. “34Gwyn Prins has pointed to the “scary humility of admitting one’s ignorance” because “the new vogue for ‘complex emergencies’ is too often a means of  concealing from oneself that one does not know what is going on. “3sTo make matters more frustrating, never before has there been such a bombardment of data and instant analysis; the challenge of distilling such jumbled and seemingly contradictory information adds to the frustration of trying to do something appropriate fast.

International discourse is not condemned to follow North American fashions and adapt sound bites and slogans. It is essential to struggle with and even embrace the ambiguities that permeate international responses to wars, but without the illusion of a one-size-fits-all solution. The trick is to grapple with complexities, to tease out the general without ignoring the particular, and still to be inspired enough to engage actively in trying to make a difference.

Because more and more staff of aid agencies, their governing boards, and their financial backers have come to value reflection, an earlier policy prescription by Larry Minear and me no longer appears bizarre: “Don’t just do something, stand there! “3sThis advice represented our conviction about the payoffs from thoughtful analyses and our growing distaste for the stereotypical, yet often accurate, image of a bevy of humanitarian actors flitting from one emergency to the next.

All lives are infinitely valuable, the only ethical option is to maximize the number saved 
Cummisky, 96 (David, professor of philosophy at Bates, Kantian Consequentialism, p. 131)

Finally, even if one grants that saving two persons with dignity cannot outweigh and compensate for killing one—because dignity cannot be added and summed in this way—this point still does not justify deontologieal constraints. On the extreme interpretation, why would not killing one person be a stronger obligation than saving two persons? If I am concerned with the priceless dignity of each, it would seem that 1 may still saw two; it is just that my reason cannot be that the two compensate for the loss of the one. Consider Hills example of a priceless object: If I can save two of three priceless statutes only by destroying one. Then 1 cannot claim that saving two makes up for the loss of the one. But Similarly, the loss of the two is not outweighed by the one that was not destroyed. Indeed, even if dignity cannot be simply summed up. How is the extreme interpretation inconsistent with the idea that I should save as many priceless objects as possible? Even if two do not simply outweigh and thus compensate for the lass of the one, each is priceless: thus, I have good reason to save as many as I can. In short, it is not clear how the extreme interpretation justifies the ordinary killing'letting-die distinction or even how it conflicts with the conclusion that the more persons with dignity who are saved, the better.*

Judicial-legal restrictions cede power to the President—turns the case and their precedent arguments
Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, March 2011, The Executive Unbound, p. 52-4

We now turn from Congress to the courts, the other main hope of liberal legalism. In both economic and security crises, courts are marginal participants. Here two Schmittian themes are relevant: that courts come too late to the crisis to make a real difference in many cases, and that courts have pragmatic and political incentives to defer to the executive, whatever the nominal standard of review. The largest problem, underlying these mechanisms, is that courts possess legal authority but not robust political legitimacy. Legality and legitimacy diverge in crisis conditions, and the divergence causes courts to assume a restrained role. We take up these points in turn. The Timing of Review A basic feature of judicial review in most Anglo-American legal systems is that courts rely upon the initiative of private parties to bring suits, which the courts then adjudicate as "cases and controversies" rather than as abstract legal questions. This means that there is always a time lag, of greater or lesser duration, between the adoption of controversial government measures and the issuance of judicial opinions on their legal validity Common lawyers sometimes praise this delayed review precisely because the delay ensures that courts are less likely to set precedents while crises are hot, precedents that will be warped by the emotions of the day or by the political power of aroused majorities." Delayed review has severe costs, however. For one thing, courts often face a fait accompli. Although it is sometimes possible to strangle new programs in the crib, once those measures are up and running, it is all the more difficult for courts to order that they be abolished. This may be because new measures create new constituencies or otherwise entrench themselves, creating a ratchet effect, but the simpler hypothesis is just that officials and the public believe that the measures have worked well enough. Most simply, returning to the pre-emergency status quo by judicial order seems unthinkable; doing so would just re-create the conditions that led the legislature and executive to take emergency measures in the first place. For another thing, even if courts could overturn or restrict emergency measures, by the time their review occurs, those measures will by their nature already have worked, or not. If they have worked, or at least if there is a widespread sense that the crisis has passed, then the legislators and public may not much care whether the courts invalidate the emergency measures after the fact. By the time the courts issue a final pronouncement on any constitutional challenges to the EESA, the program will either have increased liquidity and stabilized financial markets, or not. In either case, the legal challenges will interest constitutional lawyers, but will lack practical significance. Intensity of Review Another dimension of review is intensity rather than timing. At the level of constitutional law, the overall record is that courts tend to defer heavily to the executive in times of crisis, only reasserting themselves once the public sense of imminent threat has passed. As we will discuss in chapter 3, federal courts deciding administrative cases after 9/11 have tended to defer to the government's assertion of security interests, although more large-number work is necessary to understand the precise contours of the phenomenon. Schmitt occasionally argued that the administrative state would actually increase the power of judges, insofar as liberal legislatures would attempt to compensate for broad delegations to the executive by creating broad rights of judicial review; consider the Administrative Procedure Act (APA), which postdates Schmitt's claim. It is entirely consistent with the broader tenor of Schmitt's thought, however, to observe that the very political forces that constrain legislatures to enact broad delegations in times of crisis also hamper judges, including judges applying APA-style review. While their nominal power of review may be vast, the judges cannot exercise it to the full in times of crisis. Legality and Legitimacy At a higher level of abstraction, the basic problem underlying judicial review of emergency measures is the divergence between the courts' legal powers and their political legitimacy in times of perceived crisis. As Schmitt pointed out, emergency measures can be "exceptional" in the sense that although illegal, or of dubious legality; they may nonetheless be politically legitimate, if they respond to the public's sense of the necessities of the situation.71 Domesticating this point and applying it to the practical operation of the administrative state, courts reviewing emergency measures may be on strong legal ground, but will tend to lack the political legitimacy needed to invalidate emergency legislation or the executive's emergency regulations. Anticipating this, courts pull in their horns. When the public sense of crisis passes, legality and legitimacy will once again pull in tandem; courts then have more freedom to invalidate emergency measures, but it is less important whether or not they do so, as the emergency measure will in large part have already worked, or not. The precedents set after the sense of crisis has passed may be calmer and more deliberative, and thus of higher epistemic quality—this is the claim of the common lawyers, which resembles an application of the Madisonian vision to the courts—but the public will not take much notice of those precedents, and they will have little sticking power when the next crisis rolls around.

No impact – democratic norms and civil society check the worst manifestations
Dickinson, associate professor of history – UC Davis, ‘4
(Edward, Central European History, 37.1)

In short, the continuities between early twentieth-century biopolitical discourse and the practices of the welfare state in our own time are unmistakable. Both are instances of the “disciplinary society” and of biopolitical, regulatory, social-engineering modernity, and they share that genealogy with more authoritarian states, including the National Socialist state, but also fascist Italy, for example. And it is certainly fruitful to view them from this very broad perspective. But that analysis can easily become superficial and misleading, because it obfuscates the profoundly different strategic and local dynamics of power in the two kinds of regimes. Clearly the democratic welfare state is not only formally but also substantively quite different from totalitarianism. Above all, again, it has nowhere developed the fateful, radicalizing dynamic that characterized National Socialism (or for that matter Stalinism), the psychotic logic that leads from economistic population management to mass murder. Again, there is always the potential for such a discursive regime to generate coercive policies. In those cases in which the regime of rights does not successfully produce “health,” such a system can —and historically does— create compulsory programs to enforce it. But again, there are political and policy potentials and constraints in such a structuring of biopolitics that are very different from those of National Socialist Germany. Democratic biopolitical regimes require, enable, and incite a degree of self-direction and participation that is functionally incompatible with authoritarian or totalitarian structures. And this pursuit of biopolitical ends through a regime of democratic citizenship does appear, historically, to have imposed increasingly narrow limits on coercive policies, and to have generated a “logic” or imperative of increasing liberalization. Despite limitations imposed by political context and the slow pace of discursive change, I think this is the unmistakable message of the really very impressive waves of legislative and welfare reforms in the 1920s or the 1970s in Germany.90

Of course it is not yet clear whether this is an irreversible dynamic of such systems. Nevertheless, such regimes are characterized by sufficient degrees of autonomy (and of the potential for its expansion) for sufé cient numbers of people that I think it becomes useful to conceive of them as productive of a strategic coné guration of power relations that might fruitfully be analyzed as a condition of “liberty,” just as much as they are productive of constraint, oppression, or manipulation. At the very least, totalitarianism cannot be the sole orientation point for our understanding of biopolitics, the only end point of the logic of social engineering.

This notion is not at all at odds with the core of Foucauldian (and Peukertian) theory. Democratic welfare states are regimes of power/knowledge no less than early twentieth-century totalitarian states; these systems are not “opposites,” in the sense that they are two alternative ways of organizing the same thing. But they are two very different ways of organizing it. The concept “power” should not be read as a universal stiè ing night of oppression, manipulation, and entrapment, in which all political and social orders are grey, are essentially or effectively “the same.” Power is a set of social relations, in which individuals and groups have varying degrees of autonomy and effective subjectivity. And discourse is, as Foucault argued, “tactically polyvalent.” Discursive elements (like the various elements of biopolitics) can be combined in different ways to form parts of quite different strategies (like totalitarianism or the democratic welfare state); they cannot be assigned to one place in a structure, but rather circulate. The varying possible constellations of power in modern societies create “multiple modernities,” modern societies with quite radically differing potentials.91
Islamophobia has zero causal relevance and you can’t solve it because it’s so nebulous
Bleich, professor of political science – Middlebury, ‘11
(Erik, “What Is Islamophobia and How Much Is There? Theorizing and Measuring an Emerging Comparative Concept,” American Behavioral Scientist, 55(12) p. 1581-1600)

Islamophobia is a widely used concept in public and scholarly circles. It was originally developed in the late 1990s and early 2000s by political activists, nongovernmental organizations (NGOs), public commentators, and international organizations to draw attention to harmful rhetoric and actions directed at Islam and Muslims in Western liberal democracies. For actors like these, the term not only identifies anti- Islamic and anti-Muslim sentiments, it also provides a language for denouncing them. In recent years, Islamophobia has evolved from a primarily political concept toward one increasingly deployed for analytical purposes. Researchers have begun using the term to identify the history, presence, dimensions, intensity, causes, and consequences of anti-Islamic and anti-Muslim sentiments. In short, Islamophobia is an emerging comparative concept in the social sciences. Yet, there is no widely accepted definition of the term. As a result, it is extremely difficult to compare levels of Islamophobia across time, location, or social group, or to levels of analogous categories such as racism, anti-Semitism, or xenophobia. Without a concept that applies across these comparative dimensions, it is also virtually impossible to identify the causes and consequences of Islamophobia with any precision.
Means no impact and no solvency
Bleich, professor of political science – Middlebury, ‘11
(Erik, “What Is Islamophobia and How Much Is There? Theorizing and Measuring an Emerging Comparative Concept,” American Behavioral Scientist, 55(12) p. 1581-1600)

Given the inherent difficulties in doing so, is it worth the effort to establish a definition and concrete measures of Islamophobia? It is both intellectually interesting and analytically important to bring rigor and clarity to a vague concept. But there is little point to this—at least for social scientists—if the goal is purely theoretical. Developing Islamophobia as a clear concept, however, is also the foundation for systematic comparison, and systematic comparison is the key to accurate causal analysis.22 Conceptualizing and measuring Islamophobia allows us to compare its levels over time within a geographic unit (such as a country, region, state, city, or neighborhood), its relative strength and manifestations across space (because the concept is applicable across geographic contexts), its dimensions and prevalence in different social groups (such as among people who differ by age, socioeconomic status, or education levels), and its intensity relative to negative attitudes and emotions directed at other groups, such as those defined by race, religion, ethnicity, national origin, immigration status, or other factors. Looking across these four dimensions is the first step toward answering descriptive questions such as: Is Islamophobia becoming more or less widespread and entrenched? Is it particularly acute in some places or among some types of people? Has Islamophobia become a more important vector of intolerance than that directed at Jews, Blacks, Roma, Pakistanis, North Africans, asylum seekers, and so on? Right now, we have no systematic way to know. Defining Islamophobia precisely and identifying its indicators are prerequisites to answering these kinds of comparative questions that are of tremendous interest to scholars, journalists, and citizens. If the concept of Islamophobia is useful for social scientists, though, it has to have value for causal analysis. Once we are able to measure Islamophobia across the four comparative dimensions, it is possible to analyze causes and effects from the macro to the micro levels. An aggregate index of Islamophobia that tracks rises and falls across time would be a valuable tool to help investigators understand the impact of major episodes of Islamist violence, the end of the Cold War, or levels of Muslim immigrants in particular countries, cities, or neighborhoods. It would also allow historians and social scientists to better understand the long-term, macrosocial processes that generate slow but significant change in how groups move up or down ethnoracial hierarchies.23 On the effects side of the equation, it may be possible to trace the impact of Islamophobia on outcomes such as foreign policy toward the Middle East or stances on Turkey’s joining the European Union, on differential patterns in employment or electoral prospects for Muslims, or even on rates of depression or suicide in different Muslim communities.24 Many scholars will be interested in the causes and effects of Islamophobia on a much smaller scale. They will need narrower measures of Islamophobia to isolate its precise relation to other variables they are investigating. Drawing on precedents from cognates to Islamophobia, one study has demonstrated a causal connection between news coverage of immigrants and anti-immigration attitudes (Boomgaarden & Vliegenthart, 2009). Another has correlated extreme right and racist violence with the role of political elites (Koopmans, 1996). It is easy to imagine a parallel research project examining the effect of far right party leaders’ Islamophobic statements on anti-Muslim hate crime. These kinds of targeted studies are emerging with respect to Islamophobia. One has examined in detail how job-related experiences (such as satisfaction, recognition, and responsibility) can affect German police officers’ attitudes toward and experiences with Muslims (Mescher, 2008). A second study correlated the propensity of Spanish respondents who expressed anti-Arab or Islamophobic statements with their willingness to act on their beliefs, as measured by their sending in a form supporting a fictitious association that stood for the defense of Western values against “the risk of Islamization as a consequence of the massive immigration of people from Arab countries” (Echebarria-Echabe & Guede, 2007, p. 1085). These meso- and microlevel studies examine more fine-grained and concrete variables that can serve as causes and effects of particular forms of Islamophobia. Yet if all such studies use a different starting point for conceptualizing and operationalizing Islamophobia, it will be impossible to evaluate the consistency of the findings and to aggregate knowledge. In short, we are at the beginning of the process of thinking through what Islamophobia is and how to measure it. The next step is to develop concrete and replicable ways to do so. Conclusion: What Is at Stake? Most people assume that Islamophobia exists. But we know less than we should about its dimensions, intensity, and prevalence across time, space, and social groups, and compared to other forms of intolerance. In part, this is because Islamophobia originated as a political term and is still frequently deployed for political ends. Yet scholars are increasingly using Islamophobia to designate the specific social reality of anti-Islamic and anti-Muslim sentiments in Western liberal democracies today. Given the rising prevalence of the term in scholarly studies, it is important to theorize and measure Islamophobia as an emerging comparative concept in the social sciences. This article has offered a theoretically grounded definition of Islamophobia as indiscriminate negative attitudes or emotions directed at Islam or Muslims. It has also emphasized the importance of using direct noncausal indicators for measuring Islamophobia to the greatest extent possible. The utility of any definition of a concept depends on the research question at hand, and the definition offered here will not be optimal in all circumstances. Some scholars will seek to understand the history and politicized uses of the term itself. They will therefore rightly reject a fixed, transhistorical definition of the concept. Others will be more concerned with isolating and measuring subcomponents of Islamophobia. They may want to focus on the differences between anti-Islamic and anti-Muslim sentiments, between those who hold changeable Islamophobic opinions and those who hold inflexible biases, or between those whose Islamophobia manifests itself primarily through aversion and those who are motivated more by hostility. For these scholars, however, it may still be useful to situate their research questions in the context of an overarching definition of Islamophobia rather than to ignore or to redefine the concept itself. There are distinct advantages to developing a focal definition and consistent measures of Islamophobia. Doing so makes it easier to distinguish between debates that revolve around what Islamophobia is, what causes it, and what its consequences are. It also creates a standard for evaluating the directness or indirectness of specific measures of Islamophobia used by different researchers. This encourages studies that utilize the most direct measures and that replicate those measures in different settings. The effect for scholars will be more accurate comparisons of Islamophobia across time, place, and social groups, and compared to other forms of intolerance. In short, developing Islamophobia as a concept for social scientists is a first step toward a deeper understanding of the comparative and causal questions that interest us. There are also critical policy-making stakes linked to these questions. When civil society groups, antiracist bureaucracies, or politicians allocate their time and money to Islamophobia, they shift resources away from other serious concerns (such as racism, anti-Semitism, anti-Roma sentiments, anti-immigrant prejudice, sexism, homophobia, etc.). How much attention each of these issues receives should be dictated by the most accurate estimate possible of the extent of the problem. Developing Islamophobia as a concrete and usable social scientific concept is therefore not only the basis for meaningful comparative and causal analysis in academia; it is also the foundation for more informed public debates and for more effective policy decisions.
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It’s a law…

Studnicki and Apol 02 Stacey and John, “Witness Detention and Intimidation,” St. John’s Law Review 76.3, p.485-6

The current federal material witness statute, 18 U.S.C. § 3144, was enacted in 1984 as part of the Bail Reform Act.59 The statute outlines the procedure that must be followed to secure the detention of a witness in a federal trial. The party asserting that the testimony of the witness is "material" in a criminal proceeding must file an affidavit.60 The party seeking the witness's detention must demonstrate that it may become impracticable to secure the witness's presence by subpoena.61 If the judicial officer is satisfied that these requirements have been met, the witness may be arrested and treated as a person charged with committing a crime. 62 The statute governing the release or detention of a criminal defendant pending trial is then invoked.63 After appearing before a judicial officer, the witness can be released without conditions, released subject to conditions, or detained.64 If the judicial officer issues an order releasing the witness, the release can be on personal recognizance or upon the execution of an unsecured appearance bond.65 Alternatively, the court can impose a condition or combination of conditions for the release of the witness. 66 If the court orders the witness detained, the detention may be temporary67 or indefinite.68
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Turns case—can’t change society
Backer, 2K 

(law at University of Tulsa, Spring 20 B.C. Third World L.J. 291)


The construction of social norms is not a function of law. Nor does law create rules by which society governs itself. Law may confirm; it does not initiate. 1 Law does not exist as an autonomous "legal" person, independent of the social hegemonics from out of which it is produced. Law and social hegemonies are strategies by which power takes effect; each is the embodiment of a general design or institutional crystallization of power. 2 Law exists within and reflects the culture from which it operates. As Girardeau Spann suggests, "The Court is institutionally incapable of doing anything other than reflecting the very majoritarian preference that the traditional model requires the Court to resist." 3 It is, therefore, with some irony of reinterpretation that I subscribe to Foucault's observation of legal discourse as "essentially politico-historical, an indeterminately critical and, at the same time, extremely mythical discourse in which truth functions as a weapon to gain partisan victory." 4
I propose a different way of understanding both law and the nature of the authority with which courts pronounce law. Courts function as chroniclers of the norms through which people sharing a common culture understand themselves. The primary functions of courts are to identify cultural practice and then to memorialize that practice as law. Juridical expressions of law are essentially descriptive; standing alone, their pronouncements cannot coerce cultural practices. As such, law is an enterprise of affirmation.
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The aff is internally contradictory 

Antonio ‘95 (Robert, University of Kansas,  Nietzsche's Antisociology: Subjectified Culture and the End of History  American Journal of Sociology, Vol. 101, No. 1 (Jul., 1995), pp. 1-43, AM)*We don’t endorse gendered language

The "problem of the actor," Nietzsche said, "troubled me for the longest time."'12 He considered "roles" as "external," "surface," or "foreground" phenomena and viewed close personal identification with them as symptomatic of estrangement. While modern theorists saw dif- ferentiated roles and professions as a matrix of autonomy and reflexivity, Nietzsche held that persons (especially male professionals) in specialized occupations overidentify with their positions and engage in gross fabrica- tions to obtain advancement. They look hesitantly to the opinion of oth- ers, asking themselves, "How ought I feel about this?" They are so thoroughly absorbed in simulating effective role players that they have trouble being anything but actors-"The role has actually become the character." This highly subjectified social self or simulator suffers devas- tating inauthenticity. The powerful authority given the social greatly amplifies Socratic culture's already self-indulgent "inwardness." Integ- rity, decisiveness, spontaneity, and pleasure are undone by paralyzing overconcern about possible causes, meanings, and consequences of acts and unending internal dialogue about what others might think, expect, say, or do (Nietzsche 1983, pp. 83-86; 1986, pp. 39-40; 1974, pp. 302-4, 316-17). Nervous rotation of socially appropriate "masks" reduces persons to hypostatized "shadows," "abstracts," or simulacra. One adopts "many roles," playing them "badly and superficially" in the fashion of a stiff "puppet play." Nietzsche asked, "Are you genuine? Or only an actor? A representative or that which is represented? . . . [Or] no more than an imitation of an actor?" Simulation is so pervasive that it is hard to tell the copy from the genuine article; social selves "prefer the copies to the originals" (Nietzsche 1983, pp. 84-86; 1986, p. 136; 1974, pp. 232- 33, 259; 1969b, pp. 268, 300, 302; 1968a, pp. 26-27). Their inwardness and aleatory scripts foreclose genuine attachment to others. This type of actor cannot plan for the long term or participate in enduring net- works of interdependence; such a person is neither willing nor able to be a "stone" in the societal "edifice" (Nietzsche 1974, pp. 302-4; 1986a, pp. 93-94). Superficiality rules in the arid subjectivized landscape. Neitzsche (1974, p. 259) stated, "One thinks with a watch in one's hand, even as one eats one's midday meal while reading the latest news of the stock market; one lives as if one always 'might miss out on something. ''Rather do anything than nothing': this principle, too, is merely a string to throttle all culture. . . . Living in a constant chase after gain compels people to expend their spirit to the point of exhaustion in continual pretense and overreaching and anticipating others." Pervasive leveling, improvising, and faking foster an inflated sense of ability and an oblivious attitude about the fortuitous circumstances that contribute to role attainment (e.g., class or ethnicity). The most medio- cre people believe they can fill any position, even cultural leadership. Nietzsche respected the self-mastery of genuine ascetic priests, like Socra- tes, and praised their ability to redirect ressentiment creatively and to render the "sick" harmless. But he deeply feared the new simulated versions. Lacking the "born physician's" capacities, these impostors am- plify the worst inclinations of the herd; they are "violent, envious, ex- ploitative, scheming, fawning, cringing, arrogant, all according to cir- cumstances. " Social selves are fodder for the "great man of the masses." Nietzsche held that "the less one knows how to command, the more ur- gently one covets someone who commands, who commands severely- a god, prince, class, physician, father confessor, dogma, or party conscience. The deadly combination of desperate conforming and overreaching and untrammeled ressentiment paves the way for a new type of tyrant (Nietzsche 1986, pp. 137, 168; 1974, pp. 117-18, 213, 288-89, 303-4). 
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This is a question of priorities---their reliance on the state actively promotes racist domestic warfare and the prison industrial complex---prefer the alt which allows for more creative, dynamic forms of activism AGAINST THE STATE---the pedagogical nature of the activity matters

Rodriguez 8 (Dylan, Associate Professor at Un iversity of Califo r n i a Riverside, Warfare and the Terms of Engagement, libcom.org/files/Critical Resistance - Abolition Now! Ten Years of Strategy and Struggle against the Prison Industrial Complex.pdf
This introductory litany of dread reminds us that domestic warfare is both the  common language and intensely materialized modality of the US state. While this  form of legitimated state violence certainly predates Reagan's "war on drugs" and  his/its inheritors, the scope and depth of domestic warmaking seems to be mount­ ing with a peculiar urgency in our historical moment. To take  former NYPD  and  current LAPD  Chief William Bratton  on the strength of his own words, the pri­ mary work of the police is to engage aggressively in "the internal war on terrorism,"  which in these times entails everything from record-breaking expansions of urban  police forces, to  cross-party consensus in legislating state offensives against crimi- 92 nalized populations o f  choice,  and  the  reshuffling  of administrative  relationships  between  the militarized and juridical arms of local and federal government  to  fa­ cilitate the state's various localized "wars  on gangs."  It is in this context that we can  urgently assume the political burden of critically assessing the work of progressive  US based community and  non-profit organizations, grassroots movements, and is­ sue-based campaigns: that is, if we are to take the state's own language of domestic  warfare  seriously, what do we make of the political,  ideological, institutional, and  financial relationships  that  progressive movements, campaigns, and organizations  are creating in (uneasy)  alliance  with  the  state's vast architectures of war? Under  what conditions  and sets of assumptions are progressive  activists, organizers, and  scholars able to so militantly oppose the proliferation of American state violence in  other parts of the world, while tolerating the everyday state violence of US policing,  criminal law,  and low-intensity genocide? 

We  are  collectively  witnessing,  surviving,  and working  in  a  time  of  unprec­ edented  state-organized  human  capture  and  state-produced  physical/social/  psychic  alienation,  from  the  2.5  million  imprisoned by  the  domestic  and  global  US prison industrial complex to the profound forms of informal apartheid and proto­ apartheid  that are being instantiated in cities,  suburbs, and rural areas  all  over the  country.  This  condition  presents  a  profound  crisis-and  political  possibility-for  people struggling against the white supremacist state, which continues to institution­ alize the social liquidation and physical evisceration of Black, brown, and aboriginal  peoples  nearby  and  far  away.  If we  are  to  approach  racism, neoliberalism,  mili­ tarism/militarization,  and  US  state  hegemony  and  domination  in  a  legitimately  "global"  way,  it  is  nothing  short  of unconscionable  to  expend  significant  politi­ cal energy protesting American wars  elsewhere  (e.g.  Iraq, Afghanistan,  etc.) when  there  are  overlapping,  and  no  less  profoundly  oppressive,  declarations  of  and  mobilizations  for  war  in  our  very own, most  intimate  and nearby  geographies  of "home." 

This time of crisis  and emergency necessitates a critical examination of the po­ litical and institutional logics that structure so much of the US progressive left, and  particularly  the  "establishment" left  that  is  tethered  (for  better  and worse)  to  the  non-profit  industrial  complex  (NPIC).  I  have  defined  the  NPIC  elsewhere  as  the  set of symbiotic  relationships  that link political and financial technologies of state  and  owning  class  social control with  surveillance  over public political  discourse,  including  and  especially  emergent  progressive  and  leftist  social movements. This  definition is most focused on the industrialized incorporation, accelerated since the  1970s,  of pro-state liberal  and progressive  campaigns and movements into  a  spec­ trum of government-proctored non-profit organizations. It i s   i n  the context o f  the  formation o f  the NPIC a s  a political power  structure  that  I  wish  to  address, with  a  less-than-subtle  sense  of alarm,  a  peculiar  and  dis­ turbing politics of assumption that often structures, disciplines, and actively shapes  the  work of  even  the  most  progressive  movements  and  organizations  within  the  US  establishment  left (of which  I  too  am  a  part,  for  better  and worse):  that is,  the  left's  willingness to  fundamentally  tolerate-and accompanying  unwillingness  to  abolish-the  institutionalized  dehumanization  of the  contemporary policing  and  imprisonment  apparatus in  its most localized,  unremarkable,  and  hence  "normal"  manifestations within the domestic "homeland" of the Homeland Security state.  Behind the din  of progressive  and liberal  reformist  struggles over public policy,  civil liberties,  and law,  and beneath  the infrequent mobilizations of activity  to  defend  against the  next  onslaught  of racist,  classist,  ageist,  and misogynist  crimi­ nalization,  there is an unspoken politics of assumption  that  takes for granted the  mystified permanence of domestic warfare as a constant production of targeted and  massive  suffering,  guided by the logic  of Black, brown,  and  indigenous  subjection  to the expediencies and essential violence of the American (global) nation-building  proj ect. To put it differently: despite the unprecedented forms of imprisonment,  so­ cial and  political  repression,  and violent policing that compose  the mosaic  of our  historical  time,  the  establishment  left  (within  and  perhaps  beyond  the  US) does  not care  to  envision, much less politically prioritize,  the  abolition of US domestic  warfare  and its  structuring white  supremacist  social logic  as  its most urgent  task  of the  present  and  future.  Our non-profit  left,  in particular,  seems  content  to  en­ bdgt  ill Jesperate (and usually well-intentioned)  attempts to manage  the casualties  of domestic  warfare,  foregoing  the  urgency of an  abolitionist  praxis  that  openly,  critically,  and  radically  addresses  the  moral,  cultural,  and  political  premises  of  these wars. 

Not  long  from  now,  generations  will  emerge  from the  organic  accumulation  of rage,  suffering,  social  alienation,  and (we  hope)  politically principled  rebellion  against this living apocalypse and pose to us some rudimentary questions of radical  accountability: How were we able to accommodate, and even culturally and politi­ cally  normalize  the  strategic, explicit,  and openly  racist  technologies  of state violence  that  effectively  socially  neutralized  and  frequently  liquidated  entire  nearby  populations  of our people, given  that ours are the very same populations that have  historically struggled to  survive  and overthrow such "classical" structures of domi­ nance  as  colonialism,  frontier  conquest,  racial  slavery,  and  other  genocides?  In  a  somewhat more intimate  sense,  how could we live with  ourselves in  this domestic  state of emergency,  and why did we seem  to generally forfeit the creative possibilities of radically challenging, dislodging,  and transforming  the  ideological and institutional premises o f  this  condition o f  domestic warfare  i n  favor  o f  short-term,  "winnable" policy reforms? (For example, why did we choose to formulate  and  tol­ erate  a  "progressive" political language  that reinforced dominant  racist notions of  "criminality" in the process of trying to  discredit  the legal basis of "Three Strikes"  laws?) What were  the  fundamental concerns of our progressive  organizations  and  movements  during  this  time, and were they willing  to  comprehend  and galvanize  an effective, or even viable opposition to the white  supremacist  state's terms of en­ gagement (that is, warfare)? This radical accountability reflects a variation on anti­ colonial liberation theorist Frantz Fanon's memorable  statement  to  his own peers,  comrades, and nemeses: 

Each generation must discover its mission, fulfill it or betray it, in relative opac­ ity.  In the underdeveloped countries preceding generations have simultaneously  resisted the insidious agenda of colonialism and paved the way for the emergence  of the current struggles. Now that we are in the heat of combat, we must shed the  habit of decrying the  efforts of our forefathers or feigning incomprehension  at  their silence or passiveness. 

Lest we fall victim to  a  certain political nostalgia that is often induced by such  illuminating  Fanonist  exhortations, we  ought to  clarify the premises  of the  social  "mission" that our generation of US based progressive organizing has undertaken.  In  the  vicinity of the  constantly  retrenching  social welfare  apparatuses  of the  US  state, much of the most urgent  and  immediate  work  of community-based or­ ganizing has revolved  around  service provision.  Importantly,  this pragmatic focus  also builds a certain progressive ethic of voluntarism that constructs the model ac­ tivist as a variation on older liberal notions of the "good citizen." Following Fanon,  the  question  is whether  and  how  this mission ought to be  fulfilled  or betrayed.  I  believe  that  to  respond to this political problem  requires an  analysis and  conceptu­ alization of "the state" that is far more complex and laborious than we usually allow  in our ordinary rush of obligations to build campaigns, organize communities, and  write grant proposals.  In  fact,  I  think  one  pragmatic  step  toward  an  abolitionist  politics involves the development of grassroots pedagogies (such as reading groups,  in-home workshops, inter-organization and inter-movement critical dialogues) that  will compel us to teach ourselves about the different ways  that the state works in the  context of domestic warfare,  so that we no longer treat it  simplistically. We require,  in other words, a scholarly activist framework to understand that the state can and  must be radically confronted on multiple fronts by an abolition ist politics. 

In so many ways,  the US progressive/left establishment is filling the void created  by what Ruthie Gilmore  has called  the violent  "abandonments" of the  state, which forfeits  and  implodes its  own  social welfare  capacities  (which were  already  insuf­ ficient  at best) while  transforming  and  (productively)  exploding  its  domestic war­ making  functionalities  (guided by  a  " frightening willingness  to  engage  in  human  sacrifice"). Yet, at the same time that  the state has been openly galvanizing itself to  declare  and wage  violent  struggle  against  strategically  targeted  local  populations,  the establishment left remains relatively unwilling and therefore institutionally un­ able to address the questions of social  survival, grassroots mobilization,  radical  so­ cial justice,  and  social  transformation  on  the  concrete  and  everyday  terms of the  very  domestic  wares)  that the state  has so openly  and  repeatedly declared as the  premises of its own coherence. 

P I T FA L L S  O F  T H E  P E DAG O G I CA L   STATE 

We can  broadly understand  that "the  state" is in many ways  a conceptual  term  that  refers  to  a mind-boggling array of geographic, political,  and  institutional relations  of power  and  domination.  It  is,  in  that  sense,  a  term  of abstraction:  certainly  the  state  is  "real,"  but it  is  so massive  and  institutionally  stretched  that  it  simply  can­ not be understood  and  "seen"  in its totality. The way we  come to  comprehend  the  state's  realness-or  differently put, the way the  state makes itself comprehensible,  intelligible, and materially identifiable to  ordinary people-is through its own  self­ narrations and institutional mobilizations. 

Consider  the narrative  and institutional dimensions of the  "war on drugs,"  for  nample. New  Y ork City mayor Edward  Koch,  in a  gesture of masculine challenge  to  the Reagan-era Feds,  offers a prime example of such a narration in a  1986 op-ed  piece published on the widely-read pages of The New York Times:  I  propose  the  following  steps  as  a  coordinated  Federal  response  to  [the  war  on drugs]:  Use the  full resources of the military for drug interdiction. The Posse Comitatus  doctrine,  which  restricts participation  of the military  in  civilian  law enforce­ ment, must be modified so that the military can be used for  narcotics  control . . .   Enact a  Federal death penalty for  drug wholesalers.  Life  sentences, harsh fines,  forfeitures  of assets, billions spent on  education  and therapy all  have  failed  to  deter  the  drug wholesaler. The  death  penalty would.  Capital punishment  is  an  extraordinary remedy, but we are facing an extraordinary peril  . . .   Designate  United  States  narcotics  prisons.  The  Bureau  of Prisons  should  des­ ignate  separate  facilities  for  drug  offenders.  Segregating  such  prisoners  from others, preferably i n  remote locations  such a s  the Yukon or desert areas, might  motivate drug offenders to abandon their trade.  Enhance the Federal  agencies combating the drug problem. The Attorney Gen­ eral should greatly increase the number of drug enforcement agents in New York  and  other cities. He should direct  the  Federal Bureau of Investigation to devote  substantial  manpower  against  the cocaine  trade  and  should  see  to  it  that the  Immigration  and Naturalization  Service is capable  of detecting and  deporting  aliens convicted of drug crimes in far better numbers than it now does.  Enact  the  state  and  local  narcotics  control  assistance  act  of  1986.  This  bill  provides  $750  million  annually  for  five years  to  assist  state  and  local  jurisdictions  increase  their  capacities  for  enforcement,  corrections,  education  and prosecution. 

These  proposals  offer  no  certainty  for  success  in  the  fight  against  drugs,  of  course. If we are to  succeed, however, it is essential that we persuade the Federal  Government to recognize its responsibility to lead the way.  Edward Koch's manifesto  reflects  an  important dimension  of the broader in­ stitutional, cultural, and political activities that build the state as a mechanism  of  self-legitimating violence: the state (here momentarily manifest in the person of the  New York City Mayor)  constantly tells stories  about itself,  facilitated by a  politi­ cally willing and accomplice corporate media. 

This storytelling-which through repetition and saturation assembles the pop­ ular "common sense" of domestic warfare-is inseparable from the on-the-ground  shifting,  rearranging, and recommitting of resources and institutional power that  we witness in the everyday mobilizations of a state waging intense, localized, mili­ tarized struggle against its declared internal enemies. Consider,  for  example, how  pronouncements  like those  of Koch,  Reagan,  and Bratton seem to  always  be  ac­ companied by the operational innovation of different varieties of covert ops, urban  guerilla war,  and counterintelligence warfare that specifically emerge through the  state's declared domestic wars on crime/drugs/gangs/etc. Hence, it is no coincidence  that Mayor Koch's editorial makes the stunning appeal to withdraw ("modify") the  Posse Comitatus principle, to allow the Federal government's formal mobilization  of its global war  apparatus  for  battle  in the homeland neighborhoods  of the war  on  drugs.  To  reference  our  example even more  closely,  we  can begin  to see how  the  ramped-up  policing and massive  imprisonment  of Black and  Latino youth  in  Koch's  1980s New York were enabled and normalized by his  and others' attempts  to story tell the legal empowerment and cultural valorization of the police, such that the nuts-and-bolts operation of the prison industrial complex was lubricated by the  multiple moral parables of domestic warfare. 

This  process  of producing  the  state  as  an  active,  tangible,  and  identifiable  structure  of power  and  dominance, through  the work of self-narration  and  con­ crete mobilizations of institutional capacity, is what some scholars call "statecraft."  Generally,  the state materializes and becomes comprehensible to us through these  definitive moments of crafting: that is, we  come to  identify the state as a series of  active political and institutional projects. So, if the state's self-narration inundates  us with depictions of its policing and juridical arms as the righteously punitive and  justifiably violent front lines of an overlapping series of comprehensive, militarized,  and culturally valorized domestic wars-for my generation, the "war on drugs," the  generation prior, the "war on crime," and the current generation, localized "wars on  gangs" and their planetary rearticulation in the "war on terror"-then it is the ma­ terial processes of war,  from the writing of public policy to the hyper-weaponiza­ tion of the police, that commonly represents the existence of the state as we come to  normally "know" it. 

Given that  domestic warfare  composes both the  common narrative  language  and concrete material production of the state,  the question  remains  as to why the  establishment  left  has  not  confronted  this  statecraft  with  the  degree  of absolute  emergency that  the  condition implies  (war!).  Perhaps  it  is because we  are  under­ estimating the skill  and  reach  of the state  as a  pedagogical  (teaching)  apparatus,  replete with  room for contradiction  and relatively sanctioned spaces for " dissent"  and counter-state organizing. Italian political prisoner Antonio Gramsci's thoughts  on the formation of the contemporary pedagogical state are instructive here:  The  State does have  and request consent,  but it  also  "educates"  this consent, by  means of the political  and  syndical  associations;  these, however, are private organisms, left to the private initiative of the ruling class. 

Although Gramsci was writing these words in the early 1900s, he had already iden­ tified the institutional symbiosis that would eventually produce the non-profit in­ dustrial complex. The historical record of the last three decades shows that liberal  foundations such as the Ford, Mellon, Rockefeller, Soros and other financial entities  have  become politically central to  "the private  initiative  of the  ruling  class"  and  have in fact funded a breath-taking number of organizations, grassroots campaigns,  and progressive political interests. The questions I wish to insert here, however, are  whether the financially enabling gestures of foundations also 1)  exert a politically  disciplinary or repressive force on contemporary social movements and community based organizations, while 2) nurturing an  ideological and structural allegiance to  the state that preempts a more creative, radical, abolitionist politics. 
Several social  movement  scholars  have  argued that the  "channeling mecha­ nisms" of the non-profit  industrial  complex "may now far  outweigh  the  effect of  direct social control by states in explaining the . . .  orthodox tactics, and moderate  goals of much collective action in modern America." The non-profit apparatus and  its symbiotic relationship to the state amount to a sophisticated technology of po­ litical repression and social control, accompanying and facilitating the ideological  and institutional mobilizations  of a  domestic war  waging state. Avowedly pro­ gressive,  radical,  leftist,  and even some  misnamed "revolutionary"  groups  find it  opportune to assimilate into  this  state-sanctioned organizational paradigm,  as  it  simultaneously allows them to establish a relatively stable financial and operational  infrastructure while avoiding the transience, messiness, and possible legal compli­ cation of working under decentralized, informal, or even "underground" auspices.  Thus,  the aforementioned  authors  suggest that the emergence  of the state-proc­ tored non-profit industry "suggests a historical movement away from direct, crud­ er  forms  [of state  repression],  toward more subtle  forms  of state social control  of  social movements." 

The  regularity with which  progressive  organizations  immediately  forfeit  the  crucial  political  and conceptual  possibilities  of abolishing  domestic warfare  is  a  direct  reflection of the extent to which  domestic war has been fashioned into the  everyday,  "normal"  reality  of the state.  By  extension,  the  non-profit  industrial  complex, which is fundamentally guided by the logic of being state-sanctioned (and  often state-funded),  also  reflects this  common  reality:  the  operative  assumptions  of domestic warfare are taken for granted because they form and inform the popu­ lar consensus. 

Effectively contradicting, decentering, and transforming the popular consensus  (for  example,  destabiliZing  assertive  assumptions  common  to  progressive  move­ ments and  organizations  such  as "we  have to  control/get  rid  of gangs,"  "we  need  prisons,"  or "we want better police") is, in this context, dangerously difficult work.  Although,  the truth  of the matter  is that the establishment US left,  in  ways  both  spoken and presumed, may actually agree with the political, moral, and ideological  premises of domestic warfare. Leaders as well as rank-and-file members in avowedly  progressive organizations can and must  reflect on how they might actually be supporting and  reproducing existing forms of racism, white supremacy, state violence,  and domestic warfare in the process of throwing their resources behind what they  perceive  as "winnable victories," in the lexicon of venerable community organizer  Saul Alinsky. Our historical moment suggests the need  for a  principled political  rupturing  of existing techniques  and strategies that  fetishize  and fixate on the negotiation,  massaging, and management of the worst outcomes of domestic warfare. One po­ litical move long overdue is toward grassroots pedagogies of radical dis-identification with the state,  in the trajectory of an anti-nationalism or anti-patriotism, that  reorients  a  progressive identification with the  creative  possibilities  of insurgency  (this is to consider "insurgency" as a politics that pushes beyond the defensive ma­ neuvering of "resistance"). Reading a few a few lines down from our first invoking  of Fanon's  call to collective, liberatory action is clarifying here: "For us who are de­ termined to break the back of colonialism, our historic mission is to authorize every  revolt, every desperate act, and every attack aborted or drowned in blood."  While there are rare groups in existence that offer this kind of nourishing polit­ ical space (from the L.A.-based Youth Justice Coalition to the national organization  INCITE! Women of Color Against Violence), they are  often  forced to  expend  far  too much  energy challenging both the parochialisms of the hegemonic non-profit  apparatus and the sometimes narrow politics of the progressive US left. 

I  have become somewhat obsessed with amplifying the need for a dramatic,  even  spectacular political shift that pushes against and  reaches beyond the implicit pro­ state politics of left progressivism. Most importantly, I am convinced that the aboli­ tion ot domestic warfare, not unlike precedent  (and ongoing) struggles to  abolish  colonialism, slavery,  and programmatic genocide, necessitates a  rigorous theoreti­ cal and pragmatic approach to a counter- and anti-state radicalism that attempts to  fracture the foundations of the existing US social form-because after all, there is  truly nothing to be  redeemed of a society produced through such terror-inspiring  structures  of dominance. lhis political shift  requires  a  sustained labor of radical  vision, and in the most crucial ways is actually anchored to "progressive" notions of  life,  freedom,  community,  and collective/personal security (including safety from  racist policing/criminalization and the  most localized brutalities  of neoliberal  or  global capitalism). 

Arguably,  it is precisely the creative and pragmatic work of political fantasy/  political vision/political imagination that  is the most  underdeveloped dimension  of the US establishment left's organizational modus operandi and public discourse.  While  a full discussion is best left for  another essay,  we might consider the post- 1960s history of the reactionary, neoconservative, and Christian fundamentalist US  right, which has fully and eagerly engaged in these political labors  of fantasy/vi-sionlimagination, and has seen the desires of their wildest dreams met o r  exceeded  in their struggles  for political and cultural hegemony.  It might be useful to begin  by thinking of ourselves as existing in a relationship of deep historical obligation to  the long and recent, faraway and nearby historical legacies of radical, revolutionary,  and liberationist struggles that have made the abolition of oppressive violence their  most immediate and fundamental political desire. 
util

Util’s the only moral framework 

Murray 97 (Alastair, Professor of Politics at U. Of Wales-Swansea, Reconstructing Realism, p. 110)

Weber emphasised that, while the 'absolute ethic of the gospel' must be taken seriously, it is inadequate to the tasks of evaluation presented by politics. Against this 'ethic of ultimate ends' — Gesinnung — he therefore proposed the 'ethic of responsibility' — Verantwortung. First, whilst the former dictates only the purity of intentions and pays no attention to consequences, the ethic of responsibility commands acknowledgement of the divergence between intention and result. Its adherent 'does not feel in a position to burden others with the results of his [OR HER] own actions so far as he was able to foresee them; he [OR SHE] will say: these results are ascribed to my action'. Second, the 'ethic of ultimate ends' is incapable of dealing adequately with the moral dilemma presented by the necessity of using evil means to achieve moral ends: Everything that is striven for through political action operating with violent means and following an ethic of responsibility endangers the 'salvation of the soul.' If, however, one chases after the ultimate good in a war of beliefs, following a pure ethic of absolute ends, then the goals may be changed and discredited for generations, because responsibility for consequences is lacking. The 'ethic of responsibility', on the other hand, can accommodate this paradox and limit the employment of such means, because it accepts responsibility for the consequences which they imply. Thus, Weber maintains that only the ethic of responsibility can cope with the 'inner tension' between the 'demon of politics' and 'the god of love'. 9   The realists followed this conception closely in their formulation of a political ethic.10 This influence is particularly clear in Morgenthau.11 In terms of the first element of this conception, the rejection of a purely deontological ethic, Morgenthau echoed Weber's formulation, arguing tha/t:the political actor has, beyond the general moral duties, a special moral responsibility to act wisely ... The individual, acting on his own behalf, may act unwisely without moral reproach as long as the consequences of his inexpedient action concern only [HER OR] himself. What is done in the political sphere by its very nature concerns others who must suffer from unwise action. What is here done with good intentions but unwisely and hence with disastrous results is morally defective; for it violates the ethics of responsibility to which all action affecting others, and hence political action par excellence, is subject.12  This led Morgenthau to argue, in terms of the concern to reject doctrines which advocate that the end justifies the means, that the impossibility of the logic underlying this doctrine 'leads to the negation of absolute ethical judgements altogether'.13  
All lives are infinitely valuable, the only ethical option is to maximize the number saved 

Cummisky, 96 (David, professor of philosophy at Bates, Kantian Consequentialism, p. 131)

Finally, even if one grants that saving two persons with dignity cannot outweigh and compensate for killing one—because dignity cannot be added and summed in this way—this point still does not justify deontologieal constraints. On the extreme interpretation, why would not killing one person be a stronger obligation than saving two persons? If I am concerned with the priceless dignity of each, it would seem that 1 may still saw two; it is just that my reason cannot be that the two compensate for the loss of the one. Consider Hills example of a priceless object: If I can save two of three priceless statutes only by destroying one. Then 1 cannot claim that saving two makes up for the loss of the one. But Similarly, the loss of the two is not outweighed by the one that was not destroyed. Indeed, even if dignity cannot be simply summed up. How is the extreme interpretation inconsistent with the idea that I should save as many priceless objects as possible? Even if two do not simply outweigh and thus compensate for the lass of the one, each is priceless: thus, I have good reason to save as many as I can. In short, it is not clear how the extreme interpretation justifies the ordinary killing'letting-die distinction or even how it conflicts with the conclusion that the more persons with dignity who are saved, the better.*

at genocide

Util ensures political equality

Dworkin, 77 – Professor of Philosophy @ NYU (Ronald, Taking Rights Seriously, p. 274-275)

Utilitarian arguments of policy, however, would seem secure from that objection. They do not suppose that any form of life is inherently more valuable than any other, but instead base their claim, that constraints on liberty are necessary to advance some collective goal of the community, just on the fact that that goal happens to be desired more widely or more deeply than any other. Utilitarian arguments of policy, therefore, seem not to oppose but on the contrary to embody the fundamental right of equal concern and respect, because they treat the wishes of each member of the community on a par with the wishes of any other, with no bonus or discount reflecting the view that the member is more or less worthy of concern, or his views more or less worthy of respect, than any other.

racism

No empirical support for Islamophobia driving violence

Halliday, professor of international relations – London School of Economics, ‘99
(Fred, “`Islamophobia’ reconsidered,” Ethnic and Racial Studies Volume 22, Number 5, p. 892-902, September)

To identify conflicts between Muslims and non-Muslims is, however, not sufficient to explain such tensions or to identify how to resolve them. It is here that some of the conciliatory coverage, exempliéed in the Runnymede and Wilton Park reports, may be open to question. Too often political and humanist good intentions seem to have got the better of sociological analysis. In the érst place, there is the question of historical context. It is tempting, but misleading, to link contemporary hostility to Muslims to the long history of conflict between ‘Islam’ and the West. Bobby Sayyid does this – ‘the return of the repressed’ – without evidence. Even more so is it mistaken, as so many commentators seem to think they are clever by doing, to ascribe contemporary hostility to ‘Islam’, to the end of the Cold War. This presupposes something, for which there is little evidence, that modern society, ‘the West’, needs an enemy.2 One has to apply to this prejudice and, indeed, to the study of prejudice in general, the same sociological critique that is applied to other ideologies: the perennialists will argue that such ideologies are permanent, be they Islamophobia or anti-Semitism. But a modernist reading is also possible and more plausible.

Racism is not the root cause – resolving it doesn’t solve conflict

Mertus 99 (Professor Julie Mertus is the co-director of Ethics, Peace and Global Affairs. She has written widely on human rights and gender, conflict, the Balkans, U.S. foreign policy and U.N. institutions. She is the author or editor of ten books, including Bait and Switch: Human Rights and U.S. Foreign Policy, named "human rights book of the year" by the American Political Science Association) and, most recently Human Rights Matters: Local Politics and National Human Rights Institutions and The United Nations and Human Rights. Before entering academia, she worked as a researcher, writer and lawyer for several human rights and humanitarian organizations., J.D., Yale Law School; B.S. Cornell University,  International Council on Human Rights Policy, “THE ROLE OF RACISM AS A CAUSE OF OR FACTOR IN WARS AND CIVIL CONFLICT”, http://www.ichrp.org/files/papers/167/112_-_The_Role_of_Racism_as_a_Cause_of_or_Factor_in_Wars_and_Civil_Conflict_Mertus__Julie__1999.pdf) 

II. CHARACTERISTICS OF CONFLICTS WITH RACIAL DIMENSION: ROLES OF RACISM 18. The above discussion demonstrates a primary characteristic of conflicts with a racial dimension. Political mobilisation linked to real and imagined group differences arises where the state’s administrative structures and legal institutions distribute scarce resources based on ethnic/national differences. The problem is particularly acute where, as in Rwanda and Yugoslavia, lead positions in military and police forces are distributed based on group identity.20 Yugoslavia and Rwanda are textbook examples of cases in which the controlling entity (the state, the party, the colonial entity) “for its own administrative convenience and in order to improve control over local élites, may select certain ethnic élites and organisations as collaborators or channels for the transmission of government patronage.”21 This favouritism based on group identity serves to polarise societies and, additionally, to institutionalise and make acceptable intragroup suspicion and hatred. 19. In Rwanda and Kosovo, polarisation and racism played a role, not as the root cause of conflict, but as a tool of élites. In both Rwanda and Kosovo, many of those who participated in the propaganda inciting racism, were intellectuals.22 It is characteristic of conflicts with a racist dimension that élites have the ability to manipulate racism because of other conditions incountry, such as: structural poverty, unmet human development needs, comparative deprivation of one group to another, media manipulation of misunderstandings among the general populace, and the absence of human rights, the rule of law and civil and political institutions encouraging citizen participation. Where a group perceives a threat to its interests and values, rising counterélites find playing the racist/nationalist/ chauvinist card a particularly useful tool to assert a right to rule to protect the “true” national or ethnic interest. In Rwanda and Kosovo, extremist élites played upon the deep fears and frustrations of the populace. 20. In Rwanda, the enemy was often portrayed in racialised terms, as of polluted and inferior stock.23 For example:  The newspaper Kangura (under the editorship of Hassan Ngeze) published the “Hutu Ten Commandments,” which referred to the Tutsis as “evil,” and their intermarriage with Hutus a pollution of “pure Hutu.”  Propaganda especially encouraged the killing of Tutsi children, so that Tutsi genes would not reemerge.  Women and girls (who were frequently the victims of sex-based torture and killings) were often the specific subject matter of propaganda. For instance, they were often portrayed as having the innate qualities of “seductress-spies.” Being considered more beautiful, they were also considered to be more sexual, and were accused of sleeping with their “Tutsi brothers.” The newspaper Kangura (again in its ten commandments for Hutus) stated that: Every Hutu should know that our Hutu daughters are more suitable and conscientious in their role as woman, wife, and mother of the family. Are they not beautiful, good secretaries and more honest?  Leon Mugesera (Vice-President of the National Revolutionary Movement for Development) gave a speech at his group’s rally on 22 November 1992, where he referred to the Tutsis as Inyenzi, which means “cockroaches” - a term often used by his party in propaganda about the Tutsis. His statements were often repeated on RadioTélévision Libre des Mille Collines (RTLM), a station renown for its role in broadcasting similar types of propaganda.  Radio-Télévision Libre des Mille Collines (RTLM) had also broadcast propaganda about the RPF, claiming that not only did they kill people, but they dissected them and ate them, thus making the RPF appear inhuman.  People who married those of the opposing group were said to produce children who were “hybrids.”  People who attempted to pass for members of the opposing group were like “beings with two heads.”  Propagandists also played upon the theme that Tutsis were not originally from the area, and therefore were outsiders who could not be trusted.  Those Tutsis who had reached positions of importance e.g. in government, were said to have slipped “like snakes” to infiltrate those positions. 21. In Kosovo, hate propaganda against Kosovar Albanians was not as blatantly racist but instead were “nationalist’ or chauvinist
Nonetheless, as the 80’s progressed, the discourse became increasingly racist. Some examples follow:24  Media throughout the former Yugoslavia, and especially in Bosnia-Herzegovina, portrayed Albanians as “less civilised” and less cultured.  Albanian women were said to be “baby factories.” Images of Albanian women in the press rarely showed educated, urban Albanian women.  Albanian men were said to be “savages.” Images of Albanian men in the press rarely showed educated, urban Albanian men.  Kosovar Albanians were accused of being rapists, although in reality they were actually less likely to be accused of rape than members of other national groups. Blanket acceptance of allegations of Albanian sexual misdeeds were corporal, that is racist.  Whenever the public needed to be reminded about the victimisation of Serbs and the barbaric nature of Albanians, the image of Djordje Martinovic was conveniently invoked. Martinovic is an ethnic Serb who claimed to have been raped with a bottle by two Albanians. As a violent crime of the most “unspeakable nature,” the act itself was “written on the body.” The power of the Martinovic case lay in its ability to invoke the primary image of Serb oppression: the Ottoman Turk’s practice of impaling their victims with a stick.  With respect to the Martinovic and other cases, the media tapped into historic racism against Turks and Muslims. Albanians were equated with Turkish and Muslim peoples (while in reality, Albanians do not identify as such; they are not “Turks” and some Albanians are Catholic or Orthodox).  Albanians were continually portrayed as fanatical, sly and evil – enemies from within. For example, when a young Yugoslav army recruit named Aziz Keljmendi shot four men dead in his barracks, Albanians as a group were accused of aiding the crime. 22. The problem in the former Yugoslavia was not the complete absence of free speech. While the government cracked down against the activities of some nationalist journalists and others critical of Tito’s legacy, it can also be said that the most virulent hate speech in Yugoslavia was made possible due to an increase in free speech.25 In contrast, in Rwanda information was suppressed through direct government harassment of and control over journalists and through tight controls on the right to freedom of movement which made it easier for authorities to cover up human rights abuses and to present their own version of state-sponsored and state-condoned violence. 26 23. Despite the differences in relative degrees of free speech, the core problem in Rwanda and Kosovo was the same. In both areas, speech went unchallenged due to a lack of institutions to break up governmental and non-governmental informational monopolies, the absence of common public forums for the free and safe exchange of diverse ideas, and the absence of a prerequisite for a “well developed” civil society: “the set of institutions and social norms that make pluralism a civil process of persuasion and reconciling of differences.”27 The electronic media was the most powerful force in both Kosovo and Rwanda due to its ability to reach rural populations (Rwanda relied largely on radio, former Yugoslavia radio and television), and in both cases an ethic prevailed of biased journalism. 24. Racist discourse masterfully regenerates historical mythology and creates a culture of victimisation. Once one feels like a victim, it is much easier to be a perpetrator. Many types of hate propaganda are useful in creating a culture of victimisation, but racist discourse wields particularly potent power. Once a person can be called genetically inferior or not human at all – the height of racism - killing thus becomes justified, easy, and noble. In both Rwanda and Kosovo, hate propaganda was used in this manner to play upon memories of real and imagined past domination by the minority. Racist discourse was particularly effective in creating an enemy “other” because it tapped into the audience’s predispositions. The violent result, however, was not preordained by “tribal hatreds.” Rather, it was the deliberate result of a carefully calculated political campaign driven by a racist/nationalist/genocidal ideology, and helped along by the structural and institutional shortcomings of the societies. 25. In Kosovo, the state-sponsored and state-condoned hate propaganda offered support for a virulent chauvinist agenda that included military and paramilitary abuses. In Rwanda, the connection between militias and racist media was even more pronounced: the media was used to disseminate instructions as to when and how to kill.28 Although some of those participating in the killings were government army and militia members, many of those who joined in the killings were “peasants,”29 and the young and young adults formed a large part of the audience for such stations as Radio-Télévision Libre des Mille Collines (RTLM). Although they would not normally have engaged in the torture and killing of their fellow citizens, many claimed that the propaganda broadcast by the government radio convinced them that it was the only action to take. One such man said “I did not believe the Tutsis were coming to kills us, but when the government radio continued to broadcast that they were coming to take our land, were coming to kill the Hutus – when this was repeated over and over – I began to feel some kind of fear.”30 In Rwanda, the historic system of racial classification offered an easy guide for the killings. Singling out the enemy was also easy in Kosovo because of extreme polarisation between the two groups. 26. The racist ideology in Kosovo and Rwanda led to brutal racist acts as hate manifested itself in attempts to destroy the “other.”31 Serbian and Hutu militias subjected Albanian and Tutsi women (and in some cases men) to acts of sexual violence – individual rapes, gang rapes, rapes with objects such as sharpened sticks or gun barrels and sexual mutilation. In Rwanda, Hutu militias slaughtered Tutsis en masse and in Kosovo Albanians were forcibly deported. In both cases, men, women and children civilians were murdered, imprisoned, and tortured. These acts were racist because they were made possible by the dehumanisation of the “other”; these severe and systematic violent acts were said to be necessary to “preserve” the superior group, that is the Serbs or Tutsis. These crimes were also at their core “political” as they were perpetuated, directed or sanctioned by military and political leaders with a view toward fulfilling their political goals. 27. The historical failure of the court systems to address fairly and adequately intergroup violence gave perpetrators the sense that violence for political ends was “normal” and that such actions could be undertaken with virtual impunity. The absence of the rule of law, coupled with economic deprivations and a lack of democratic institutions, made Rwanda and Kosovo structurally extremely violent societies susceptible to a culture of hate. The outbursts of murderous violence then was “not something new, but primarily part of a continuum of everpresent violence in which violence is the answer to violence, and in which victims temporarily become perpetrators and then victims again.”32 Addressing the use of racism in conflict then means addressing the underlying the structural causes of violence. Until this happens, the cycle of violence will continue. 
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Magnitude o/w
Precautionary principle - the consequences are too big 

Podesta and Ogden 7 – *President of the Center for American Progress and ** Senior National Security Analyst at the Center for American Progress (John and Peter, The Security Implications of Climate Change, The Washington Quarterly 31.1, Winter 2007)

Consequently, even though the IPCC projects that temperature increases at higher latitudes will be approximately twice the global average, it will be the developing nations in the earth's low latitudinal bands, as well as sub-Saharan African countries, that will be most adversely affected by climate change. In the developing world, even a relatively small climatic shift can trigger or exacerbate food shortages, water scarcity, destructive weather events, the spread of disease, human migration, and natural resource competition. These crises are all the more dangerous because they are interwoven and self-perpetuating: water shortages can lead to food shortages, which can lead to conflict over remaining resources, which can drive human migration, which can create new food shortages in new regions. Once underway, this chain reaction becomes increasingly difficult to stop. It is therefore critical that policymakers do all they can to prevent the domino of the first major climate change consequence, whether it be food scarcity or the outbreak of disease, from toppling. The most threatening first dominos, where they are situated, and their cascading geopolitical implications are identified in this essay.

Even a 1% risk of warming outweighs any other impact – the consequences are too big.

Strom 7, (Robert, Prof. Emeritus Planetary Sciences @ U. Arizona and Former Dir. Space Imagery Center of NASA, “Hot House: Global Climate Change and the Human Condition”, Online: SpringerLink, p. 246)

Keep in mind that the current consequences of global warming discussed in previous chapters are the result of a global average temperature increase of only 0.5 'C above the 1951-1980 average, and these consequences are beginning to accelerate. Think about what is in store for us when the average global temperature is 1 °C higher than today. That is already in the pipeline, and there is nothing we can do to prevent it. We can only plan strategies for dealing with the expected consequences, and reduce our greenhouse gas emissions by about 60% as soon as possible to ensure that we don't experience even higher temperatures. There is also the danger of eventually triggering an abrupt climate change that would accelerate global warming to a catastrophic level in a short period of time. If that were to happen we would not stand a chance. Even if that possibility had only a 1% chance of occurring, the consequences are so dire that it would be insane not to act. Clearly we cannot afford to delay taking action by waiting for additional research to more clearly define what awaits us. The time for action is now.

Catastrophic Warming Reps Good
Catastrophic warming reps are good—it’s the only way to motivate response—their empirics are attributable to climate denialism
Romm ‘12 

(Joe Romm is a Fellow at American Progress and is the editor of Climate Progress, which New York Times columnist Tom Friedman called "the indispensable blog" and Time magazine named one of the 25 “Best Blogs of 2010.″ In 2009, Rolling Stone put Romm #88 on its list of 100 “people who are reinventing America.” Time named him a “Hero of the Environment″ and “The Web’s most influential climate-change blogger.” Romm was acting assistant secretary of energy for energy efficiency and renewable energy in 1997, where he oversaw $1 billion in R&D, demonstration, and deployment of low-carbon technology. He is a Senior Fellow at American Progress and holds a Ph.D. in physics from MIT., 2/26/2012, “Apocalypse Not: The Oscars, The Media And The Myth of ‘Constant Repetition of Doomsday Messages’ on Climate”, http://thinkprogress.org/romm/2012/02/26/432546/apocalypse-not-oscars-media-myth-of-repetition-of-doomsday-messages-on-climate/#more-432546)

The two greatest myths about global warming communications are 1) constant repetition of doomsday messages has been a major, ongoing strategy and 2) that strategy doesn’t work and indeed is actually counterproductive!  These myths are so deeply ingrained in the environmental and progressive political community that when we finally had a serious shot at a climate bill, the powers that be decided not to focus on the threat posed by climate change in any serious fashion in their $200 million communications effort (see my 6/10 post “Can you solve global warming without talking about global warming?“). These myths are so deeply ingrained in the mainstream media that such messaging, when it is tried, is routinely attacked and denounced — and the flimsiest studies are interpreted exactly backwards to drive the erroneous message home (see “Dire straits: Media blows the story of UC Berkeley study on climate messaging“)  The only time anything approximating this kind of messaging — not “doomsday” but what I’d call blunt, science-based messaging that also makes clear the problem is solvable — was in 2006 and 2007 with the release of An Inconvenient Truth (and the 4 assessment reports of the Intergovernmental Panel on Climate Change and media coverage like the April 2006 cover of Time). The data suggest that strategy measurably moved the public to become more concerned about the threat posed by global warming (see recent study here).  You’d think it would be pretty obvious that the public is not going to be concerned about an issue unless one explains why they should be concerned about an issue. And the social science literature, including the vast literature on advertising and marketing, could not be clearer that only repeated messages have any chance of sinking in and moving the needle.  Because I doubt any serious movement of public opinion or mobilization of political action could possibly occur until these myths are shattered, I’ll do a multipart series on this subject, featuring public opinion analysis, quotes by leading experts, and the latest social science research.  Since this is Oscar night, though, it seems appropriate to start by looking at what messages the public are exposed to in popular culture and the media. It ain’t doomsday. Quite the reverse, climate change has been mostly an invisible issue for several years and the message of conspicuous consumption and business-as-usual reigns supreme.  The motivation for this post actually came up because I received an e-mail from a journalist commenting that the “constant repetition of doomsday messages” doesn’t work as a messaging strategy. I had to demur, for the reasons noted above.  But it did get me thinking about what messages the public are exposed to, especially as I’ve been rushing to see the movies nominated for Best Picture this year. I am a huge movie buff, but as parents of 5-year-olds know, it isn’t easy to stay up with the latest movies.  That said, good luck finding a popular movie in recent years that even touches on climate change, let alone one a popular one that would pass for doomsday messaging.  Best Picture nominee The Tree of Life has been billed as an environmental movie —  and even shown at environmental film festivals — but while it is certainly depressing, climate-related it ain’t. In fact, if that is truly someone’s idea of environmental movie, count me out.  The closest to a genuine popular climate movie was the dreadfully unscientific The Day After Tomorrow, which is from 2004 (and arguably set back the messaging effort by putting the absurd “global cooling” notion in people’s heads! Even Avatar, the most successful movie of all time and “the most epic piece of environmental advocacy ever captured on celluloid,” as one producer put it, omits the climate doomsday message. One of my favorite eco-movies, “Wall-E, is an eco-dystopian gem and an anti-consumption movie,” but it isn’t a climate movie.  I will be interested to see The Hunger Games, but I’ve read all 3 of the bestselling post-apocalyptic young adult novels — hey, that’s my job! — and they don’t qualify as climate change doomsday messaging (more on that later).  So, no, the movies certainly don’t expose the public to constant doomsday messages on climate.  Here are the key points about what repeated messages the American public is exposed to:      The broad American public is exposed to virtually no doomsday messages, let alone constant ones, on climate change in popular culture (TV and the movies and even online). There is not one single TV show on any network devoted to this subject, which is, arguably, more consequential than any other preventable issue we face.     The same goes for the news media, whose coverage of climate change has collapsed (see “Network News Coverage of Climate Change Collapsed in 2011“). When the media do cover climate change in recent years, the overwhelming majority of coverage is devoid of any doomsday messages — and many outlets still feature hard-core deniers. Just imagine what the public’s view of climate would be if it got the same coverage as, say, unemployment, the housing crisis or even the deficit? When was the last time you saw an “employment denier” quoted on TV or in a newspaper?     The public is exposed to constant messages promoting business as usual and indeed idolizing conspicuous consumption. See, for instance, “Breaking: The earth is breaking … but how about that Royal Wedding?     Our political elite and intelligentsia, including MSM pundits and the supposedly “liberal media” like, say, MSNBC, hardly even talk about climate change and when they do, it isn’t doomsday. Indeed, there isn’t even a single national columnist for a major media outlet who writes primarily on climate. Most “liberal” columnists rarely mention it.     At least a quarter of the public chooses media that devote a vast amount of time to the notion that global warming is a hoax and that environmentalists are extremists and that clean energy is a joke. In the MSM, conservative pundits routinely trash climate science and mock clean energy. Just listen to, say, Joe Scarborough on MSNBC’s Morning Joe mock clean energy sometime.     The major energy companies bombard the airwaves with millions and millions of dollars of repetitious pro-fossil-fuel ads. The environmentalists spend far, far less money. As noted above, the one time they did run a major campaign to push a climate bill, they and their political allies including the president explicitly did NOT talk much about climate change, particularly doomsday messaging     Environmentalists when they do appear in popular culture, especially TV, are routinely mocked.     There is very little mass communication of doomsday messages online. Check out the most popular websites. General silence on the subject, and again, what coverage there is ain’t doomsday messaging. Go to the front page of the (moderately trafficked) environmental websites. Where is the doomsday?  If you want to find anything approximating even modest, blunt, science-based messaging built around the scientific literature, interviews with actual climate scientists and a clear statement that we can solve this problem — well, you’ve all found it, of course, but the only people who see it are those who go looking for it.  Of course, this blog is not even aimed at the general public. Probably 99% of Americans haven’t even seen one of my headlines and 99.7% haven’t read one of my climate science posts. And Climate Progress is probably the most widely read, quoted, and reposted climate science blog in the world.  Anyone dropping into America from another country or another planet who started following popular culture and the news the way the overwhelming majority of Americans do would get the distinct impression that nobody who matters is terribly worried about climate change. And, of course, they’d be right — see “The failed presidency of Barack Obama, Part 2.”  It is total BS that somehow the American public has been scared and overwhelmed by repeated doomsday messaging into some sort of climate fatigue. If the public’s concern has dropped — and public opinion analysis suggests it has dropped several percent (though is bouncing back a tad) — that is primarily due to the conservative media’s disinformation campaign impact on Tea Party conservatives and to the treatment of this as a nonissue by most of the rest of the media, intelligentsia and popular culture.

Combination of hope and fear key – alt fails but the plan solves
Moser and Dilling 11
 The Oxford Handbook of Climate Change and Society 
 Susanne Moser, Ph.D., is Director and Principal Researcher of Susanne Moser Research & Consulting in Santa Cruz, California. She is also a Social Science Research Fellow at the Woods Institute for the Environment at Stanford University and a Research Associate at the University of California-Santa Cruz Institute for Marine Sciences. Previously, she served as a Research Scientist at the National Center for Atmospheric Research in Boulder, Colorado; served as staff scientist for climate change at the Union of Concerned Scientists; was a research fellow at Harvard’s Kennedy School of Government and at the Heinz Center in Washington, DC. Susi's work focuses on adaptation to climate change, vulnerability, resilience, climate change communication, social change, decision support and the interaction between scientists, policy-makers and the public. She is a geographer by training (Ph.D. 1997, Clark University) with an interests in how social science can inform society's responses to this global challenge. She has worked in coastal areas, urban and rural communities, with forest-reliant communities, and on human health issues. Susi contributed to Working Group II of the Nobel prize-winning Intergovernmental Panel on Climate Change’s Fourth Assessment Report, and currently serves as Review Editor on the IPCC’s Special Report on “Managing the Risks of Extreme Events and Disasters to Advance Climate Change Adaptation.” She has advised the Obama Administration on communication of climate change, evaluated former Vice President Al Gore’s Climate Project on climate change communication, and is a frequent advisor to policy-makers and managers at all levels of government. She is a co-editor with Lisa Dilling (University of Colorado-Boulder) on a ground-breaking 2007 anthology on climate change communication, called Creating a Climate for Change: Communicating Climate Change and Facilitating Social Change (Cambridge University Press). Her work has been recognized through fellowships in the Aldo Leopold Leadership Program, the UCAR Leadership Academy, Kavli Frontiers of Science Program, and the Donella Meadows Leadership Program 

 Clearly these findings pose difficult dilemmas for communicators: Should we avoid telling what scientists have established as facts and reasonable outlooks about the serious- ness, pace, and long-term commitment of climate change? Should we instead only discuss energy- and money-saving actions and convey pictures of hope by focusing on the easy actions, the 'doability' of mitigation? Should we perpetuate the idea that there are fifty 'simple ways to save the planet,' just to spare lay publics rather appropriate anxiety? Existing research suggests otherwise. While neither alarmism nor Pollyannaism seem to yield desired results, wise integration of strategies may well result in greater engagement. First, communication that affirms rather than threatens the sense of self and basic world- views held by the audience has been shown to create a greater openness to risk information (Kahan and Braman 2008). Second, risk information and fear-evoking images should be limited and always be combined with messages and information that provide specific, pragmatic help in realizing doable solutions. These solutions must be reasonably effective in reducing the problem , especially together with other solutions being implemented. Importantly, communicators must establish a sense of collective response, especially by people in like social and cultural groups. Moreover, solutions should be broadly consistent with individuals' personal aspirations, desired social identity, and cultural biases (CRED 2009; Segnit and Ereaut 2007). Finally, given the ideological polarization around responses to climate change (discussed below), the legitimate experience of fear and being over- whelmed, and the deep and lasting societal changes required to address the problem, there is an important place for facilitated dialogue and structured deliberation of the issues as they emerge (Kahan and Braman 2006). Such deliberation has been shown to improve   interpersonal knowledge and trust of people with very different values, provide critical social support and affirmation, increase openness to different opinions and risk informa- tion, and thus to enable decision making, rather than obstruct it (Nagda 2006).

Our reps within debate are uniquely good—deliberation encourages political and individual responses to warming. 
Pfau ‘7

(Michael William, Professor of Communications at University of Minnesota—Duluth, “Who’s Afraid of Fear Appeals? Contingency, Courage, and Deliberation in Rhetorical Theory and Practice,” Philosophy and Rhetoric. 40.2 (2007): 216-237, MUSE, AM)
While this essay falls short of endorsing standard "dichotomous" fear appeals, and even remains skeptical of many of the baser fear appeals populating U.S. political discourse, this is not to suggest that all "dichotomous" fear appeals are inherently irrational or manipulative. Walton's work has established the appropriateness and rationality of some of these traditional fear appeals, and provided some relatively clear rules from traditional argument theory and pragmadialectics in order to assist citizens and critics in their attempt to evaluate them. '■' But the cognitive character of this emotion also allows the possibility that the fear appeal can be used in a specifically civic and deliberative mode, as a means to enable citizens and policy makers to better recognize the nature of the problems facing the political community, and to begin thinking about potential solutions. In some respects, appeals to "civic fear" are especially necessary now at a time when many leaders, policy makers, and citizens—due to self-interest, unwarranted confidence, or excessive fear—have turned a blind eye to the very real dangers posed by global warming, fossil fuel dependence, resource depletion, income polarization, increasing corporate control of politics, failing health care systems, record budget deficits, record trade deficits, and the long list of other problems that remain relatively unrecognized by a regime that seems focused solely on an object of fear that is already clearly recognized by all. Under such circumstances, one can only hope that legislators and citizens will possess the courage, as well as the foresight, to face these underappreciated objects of fear, and commence open and vigorous discussions about potential solutions. Perhaps the ongoing abuse of fear appeals by the powerful may eventually itself become an object of “civic fear,” and inspire academics, political leaders, and citizens to even more fundamental deliberations regarding the character of U.S. political discourse, and the fate of the United States itself.

2nc deference now
Extreme deference now

Vaughns ‘12

Katherine, Professor of Law, University of Maryland Francis King Carey School of Law, Heather L. Williams, B.A. (French), B.A. (Political Science), University of Rochester, J.D., cum laude, University of Maryland Francis King Carey School of Law, “OF CIVIL WRONGS AND RIGHTS: 1 KIYEMBA V. OBAMA AND THE MEANING OF FREEDOM, SEPARATION OF POWERS, AND THE RULE OF LAW TEN YEARS AFTER 9/11,” http://ssrn.com/abstract=2148404

The large majority of cases pertaining to the Guantanamo Bay detainees have been heard in the United States District Court and the United States Court of Appeals for the District of Columbia.93 According to Cass Sunstein, the approach of the D.C. Court of Appeals to these cases is best understood as “national security fundamentalism,” an approach that accepts a “highly deferential role for the judiciary” in cases where “national security is threatened.”94 Under this approach, “the president must be permitted to do what needs to be done to protect the country,” and the judiciary is, put simply, to butt out.95 Six years later, Sunstein’s description of the approach of the D.C. courts to Guantanamo Bay cases remains on point. Kiyemba I, and its reinstated and modified counterpart, Kiyemba III are classic examples of a national security fundamentalist approach to a troubling question involving civil liberties.

Previous cases didn’t set a precedent—the plan’s overrule will

Pushaw ‘10

Robert, Pepperdine Law, “Creating legal rights for suspected terrorists: is the court being courageous or politically pragmatic?,” 

In short, I am skeptical of the conventional wisdom that a uniquely brave Supreme Court, motivated by its steadfast commitment to the rule of law, successfully foiled the military policies of a singularly evil President and his legislative henchmen. Rather, I believe that five pragmatic Justices, animated by their personal and political disagreements with the Bush administration, capitalized on the relatively rare opportunity to give a legal lecture to a politically unpopular (but not especially bellicose) President and Congress at a time when a national security crisis had safely passed. I predict that when the next emergency arises (such as another terrorist attack), the Court will accede to whatever military retaliation the President deems appropriate--and will cite as support the precedent that it was careful to distinguish rather than overrule. I base the foregoing conclusions on recurrent historical patterns, which reveal a flexible and politically sensitive approach to reviewing cases involving military affairs. (20) The Court has never entertained general claims that the formulation or implementation of military policy exceeded the powers of Congress under Article I or the President under Article II. More specific complaints that the exercise of war powers violated someone's individual legal rights have been judicially reviewed, but with far more deference to the government than in the domestic sphere. The degree of deference, however, has depended upon the factual, legal, and political context of each case. The Court's discretion has been guided primarily by four interrelated factors: (1) the seriousness of the military crisis and the necessity for the President's responsive action; (2) whether or not Congress approved the President's conduct; (3) the egregiousness of the alleged violation of individual rights; and (4) the President's political strength, which if high enough might lead him to ignore a court order to desist from an action he has determined is essential to win a war whose outcome hangs in the balance. This last consideration is never publicly articulated but nonetheless can be crucial. Application of these factors has always led the Court to decline to challenge politically powerful Presidents like Abraham Lincoln and Franklin Roosevelt who, with Congress's backing, addressed perilous national security threats--regardless of the individual rights at stake. (21) Even in less dire circumstances, however, the Justices usually have deferred to the President's judgment. (22) The Court has struck down war measures only in a few cases when a very unpopular President, such as Andrew Johnson or Harry Truman, unilaterally took a step that the Court found to be disproportionately drastic, invasive of fundamental legal rights, and unnecessary because the military crisis had ended. (23) I predict that Boumediene and the other "enemy combatant" decisions will eventually be grouped in this latter category. The Court decided these cases when President Bush's approval ratings had hit historic lows, long after the September 11 emergency had passed and therefore Bush's continuation of his initial hard-line approach struck the majority as unnecessary--and inimical to basic liberty interests. (24) The only traditional factor for judicial intervention that has not been consistently present is the lack of congressional approval. On the one hand, the majority justified the Rasul and Hamdan holdings largely on their conclusion that Congress had not authorized President Bush's action. (25) On the other hand, in Hamdi and Boumediene the Court acknowledged such legislative authorization, yet struck down the President's actions as unconstitutional--a result that had never occurred before. (26)

Brink now—other rulings have been factored in but the aff breaks the precedent of deference

Cassel ‘8

Douglas, Professor of Law and Director, Center for Civil and Human Rights, Notre Dame Law School, “LIBERTY, JUDICIAL REVIEW, AND THE RULE OF LAW AT GUANTANAMO: A BATTLE HALF WON,” 43 New Eng. L. Rev. 37

In Boumediene v. Bush, 128 S. Ct. 2229 (2008), five members of the Supreme Court held that foreign prisoners at Guantanamo enjoy the constitutional privilege of habeas corpus; that their imprisonment had lasted too long for the Court to await completion of statutory review by lower courts of military tribunal findings that the prisoners were "enemy combatants"; and that the statutory judicial review was too deficient to substitute for the Great Writ. Four Justices vigorously dissented. On the surface they differed on the history of the reach of the common law writ of habeas corpus, and on the procedural guarantees afforded by habeas, as compared to the new statutory procedures for judicial review. More fundamentally, the controlling differences were on questions of constitutional priorities and separation of powers. In assessing judicial review of prolonged detentions at Guantanamo, which constitutional value matters more-liberty or security? Which is more at risk? And which branch-the judicial or one of the political branches-is more suited to making these judgments? In assuring prisoners at Guantanamo access to habeas corpus, the majority extended a series of rulings in which the Court has defended individual liberty, judicial review of executive detentions, and ultimately the rule of law, against encroachments by an overzealous executive, joined in some cases by compliant congressional majorities. But the battle is only half won. The majority left open critical substantive and procedural questions. For example: Is there any lawful basis for indefinite detention of persons captured outside traditional war zones? What is the government's burden of proof in a habeas case from Guantanamo? How should the courts handle hearsay, classified evidence, and evidence obtained by coercive means?

2nc Link
NDAA gave the President authority but the contours of it are uncertain—the plan locks in a constrained executive. 

Horowitz ‘13

Colby, Fordham Law Review, “CREATING A MORE MEANINGFUL DETENTION STATUTE: LESSONS LEARNED FROM HEDGES V. OBAMA,” 81 Fordham L. Rev. 2853

Challenges to executive detention normally come from detainees, and usually in the form of habeas corpus petitions. n1 But on January 13, 2012, a group of writers and activists decided to preemptively challenge the scope of indefinite executive detention. n2 They specifically sought to enjoin section 1021 of the National Defense Authorization Act for Fiscal Year 2012 n3 (NDAA), claiming that this section violated their free speech, associational, and due process rights. The plaintiffs feared that, even as U.S. citizens, they might be locked away or sent to Guantanamo Bay for exercising their free speech rights or engaging in political advocacy. In section 1021 of the NDAA, Congress codified and affirmed the executive branch's detention authority for terrorist suspects. n4 This authority had previously derived from the Authorization for Use of Military Force of 2001 n5 (AUMF), which was over ten years old and made no specific mention of detention. Instead of providing clarity, however, the scope of the authority granted by section 1021 is uncertain. On September 12, 2012, Judge Katherine B. Forrest of the Southern District of New York ruled in favor of the writers and activists and permanently enjoined a key portion of section 1021, holding that it violated both the First and Fifth Amendments of the Constitution. n6 Congressional legislation is essential to define and limit the executive's detention authority, but section 1021 of the NDAA has failed to achieve this purpose. This Note examines ambiguities and uncertainties in current detention law and recommends ways to create a more meaningful detention [*2856] statute. Part I focuses on the AUMF, the four major post-9/11 Supreme Court decisions regarding executive detention, and the 2012 NDAA. Part I also establishes a framework for evaluating the separation of powers between Congress and the President on national security issues using the Supreme Court's famous decision in Youngstown Sheet & Tube Co. v. Sawyer. n7 Part II examines how the D.C. District and Circuit Courts struggled to define important detention terms during the flood of habeas corpus litigation coming from Guantanamo Bay after 2008. These terms were eventually codified in section 1021 of the NDAA. Part III uses Judge Forrest's decision in Hedges v. Obama as a vehicle for exploring the issues with section 1021. Finally, Part IV recommends ways to define and clarify key terms and provisions in section 1021. The goal of this part is to create a more meaningful detention statute that provides clear congressional guidance on the scope of detention authority to both the executive and the courts.

Specifically undermines interrogation and we lose to Al Qaeda

Barron and Lederman ’08 (David J. Barron, Professor of Law @ Harvard Law School, and Martin S. Lederman, Visiting Professor of Law, Georgetown University Law Center, “THE COMMANDER IN CHIEF AT THE LOWEST EBB — FRAMING THE PROBLEM, DOCTRINE, AND ORIGINAL UNDERSTANDING,” Harvard Law Review, Vol.121: 689) 

This was not simply a matter of trying to prevent the courts from second-guessing the legality of the Administration’s conduct. In the Administration’s view, the ability to convince detainees that they were in a legal black hole — that all hope of assistance or possible release was lost, and that they were completely at the mercy of their captors — was indispensable to the effectiveness of interrogations: any expectations that ultimate release from captivity “may be obtained through an adversarial civil litigation process . . . would break — probably irreparably — the sense of dependency and trust that the interrogators are attempting to create.” 59 This may explain why, when the issue of habeas corpus rights for Guantánamo detainees came before the Supreme Court in Rasul v. Bush , 60 the Solicitor General argued that judicial review of the detainees’ claims “would directly interfere with the Executive’s conduct of the military campaign against al Qaeda and its supporters,” and thus would raise “grave constitutional problems.” 61 In arguing that the federal habeas statute should not be construed to protect these detainees, the government’s brief invoked the notion of “core” constitutional prerogatives directly, suggesting that Congress lacked the power to so impinge on the President’s prosecution of the war: “To be sure, the Constitution would limit the ability of Congress to extend federal court jurisdiction into areas that interfered with the core executive responsibilities.” 62

It’s the key war powers controversy

Ramsey ‘5

Michael, Professor of Law, University of San Diego Law School, “Torturing Executive Power,” 93 Geo. L.J. 1213

The treatment of captives in America's struggle against al Qaeda and the Taliban has placed an emotional spotlight on presidential war powers not seen since the Vietnam conflict. Much sound and fury has been directed at memoranda leaked to the media, in which the President's legal advisers take broad views of the independent presidential power to combat terrorism, and in particular of the President's power to imprison and question enemy fighters. n1 Though some of the debate over these so-called "torture memos" has focused on matters that are not, at least directly, questions of the President's constitutional power -- the correct interpretation of particular statutes and treaties, for example, or the content of customary international law -- presidential power lies at the core of the most trenchant criticism. As one critique put it, the memoranda endorse the "unprecedented and under-analyzed claim that the Executive Branch is a law unto itself" in conducting the war on terror. n2

2nc spill
Legacy chains cause further restraint 

Paul ‘8
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Legacy Chains 

Finegold & Skocpol (1995: 222) describe policy legacies: Past and present policies are connected in at least three different ways. First, past policies give rise to analogies that affect how public officials think about contemporary policy issues. Second, past policies suggest lessons that help us to understand the processes by which contemporary policies are formulated and implemented and by which the conse quences of contemporary policies will be determined. Third, past policies impose limi tations that reduce the range of policy choices available as responses to contemporary problems. All three of the ways in which they connect past policy to present policy can be viewed as changes in the institutional context in which policy is made. These legacies are institutionalized in two different ways: first, through changes in formal rules or procedures, and second, in the 'taken for granteds', 'schemas', and accepted wisdom of policy makers and ordinary citizens alike (Sewell, 1992: 1-29). While a policy or event can leave multiple legacies, it often leaves a single major legacy. For example, the War Powers Resolution for mally changed the relationship between the president and the congress with regard to war-making and the deployment of troops. Subsequent military interventions were influenced by this change and have, in turn, left their own legacy (legal scholars might call it precedent) as a link in that chain. Legacy chains can be modified, trans formed, or reinforced as they step through each 'link' in the chain. As another example, US involvement in Vietnam left a legacy in the sphere of press/military relations which affected the intervention in Grenada in 1983 (the press was completely excluded for the first 48 hours of the operation). The press legacy chain begun in Vietnam also affected the Panama invasion of 1989 (a press pool was activated, in country, but excluded from the action), but the legacy had been trans formed slightly by the Grenada invasion (the press pool system itself grew out of complaint regarding press exclusion in Grenada) (Paul & Kim, 2004). Because of the different ways in which policy legacies are institutionalized, some legacies have unintended institutional conse quences. The War Powers Resolution was intended to curtail presidential war-making powers and return some authority to the con gress. In practice, the joint resolution failed to force presidents to include congressional participation in their intervention decision making, but it had the unintended conse quence of forcing them to change the way they planned interventions to comply with the letter of the law (see the extended ex ample presented later in the article).1 

Legitimacy concerns lock in a culture of restrictions on Executive war power
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The Institutional Context 'Institution' is used quite inclusively in this article. Following Nee & Ingram (1998: 19), 'An institution is a web of interrelated norms ? formal and informal ? governing social relationships' (emphasis in original).For military intervention decisions, these institutions include not only the formal organizations and departments of the gov ernment, but also the basic building blocks of the policy formation process: the laws gov erning who participates in the policy process and the procedures that must be followed. More subtle factors in policy formation are also institutionalized: the relationships between different policy participants (for ex ample, the congress and the White House, or the press and the military), taken for granted normative categories such as isolationism vs. interventionism, and the range of policies that are considered 'legitimate' by the elec torate and by other nations. The preferences, capabilities, and basic self-identities of indi viduals are conditioned by these institutional structures; if these individuals are part of the policymaking process, they can affect policy (Haney, 1997: 17). All actors are constrained by existing political institutions (Mann, 1993: 52). These institutions create and constitute the context (writ large) in which policy is made. The changes in the institutional contexts that constitute policy legacies tend to be of two different types. The first type of in stitutional legacy is a formal change in rules, structure, organization, or procedure. The second type is an informal institutional change, perhaps a change in the broad taken-for-granted logics that inform decision making. This could include changes in institu tionalized preferences, perceptions, informal rules, and 'sch?mas' (Sewell, 1992: 1-29). The most important difference between the two has to do with how the legacy comes about. Changes in taken-for-granted logics and schemas involve subtle shifts in perceptions based on demonstrated challenges to previously held assumptions or beliefs. These changes may or may not be undertaken consciously and reflexively, but they are certainly not something that is discussed and decided on; rather, they are a product of collective logic, sense, and unspoken consensus. For example, prior to President Truman's commitment of US forces to combat in Korea without congressional permission or a declaration of war, the division of powers laid down in the Constitution was assumed to be a sufficient protection of the various branches of the government s prerogatives with regarding to war-making. After Korea, such protections were less taken for granted and more contested, ultimately resulting in a formal institutional change: the War Powers Resolution of 1973. Such formal organizational institutional legacies, on the other hand, are the product of active decisionmaking and are codified in rule or law. As the product of a decision making process, these are 'intended' changes, and, if the language formalizing the change is not precisely aligned with its intentions, unintended institutional consequences can result. A case in point: the War Powers Re solution has not so much retilted the balance of power over war-making toward congress as placed artificial institutional constraints (time limits, reporting requirements) on how presidents plan and launch military interventions. 

Destroys the precedent of deference
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Reliance on historical practice is a mainstay of decisionmaking and debates concerning the scope of presidential power. n17 In part this is a function of the limited guidance provided by the constitutional text. Unlike Article I of the Constitution, which contains a long list of congressional powers, Article II sets forth relatively few specific presidential powers. The President is made the Commander in Chief of the armed forces, but the constitutional text does not explain what this authority entails. n18 The President has the power to make treaties and to appoint various officials, but those powers are shared with the Senate. n19 Other clauses in Article II, such as the provisions about receiving ambassadors and taking care that the laws are faithfully executed, arguably [*1104] sound more like obligations than powers. n20 Some scholars contend that the first sentence of Article II, which states that "the executive Power shall be vested in a President of the United States of America," n21 implicitly grants the President a broad range of powers, but this claim is controversial, and, in any event, it highlights the text's lack of specificity. n22 Responding in part to the limited textual guidance in Article II, Justice Frankfurter's concurring opinion in the Youngstown steel seizure case famously emphasized the importance of historical practice to the interpretation of presidential power. As he put it: [A] systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned, engaged in by Presidents who have also sworn to uphold the Constitution, making as it were such exercise of power part of the structure of our government, may be treated as a gloss on "executive Power" vested in the President by § 1 of Art. II. n23 In other decisions, the full Supreme Court has endorsed the significance of such practice-based "gloss." Consider, for example, Dames & Moore v. Regan. n24 The issue there was whether Presidents Carter and Reagan had the authority, as part of their resolution of the Iranian hostage crisis, to transfer billions of dollars in claims by U.S. citizens against Iran to a new arbitral body being established in The Hague. In concluding that the Presidents had this authority, the Court noted that "the United States has repeatedly exercised its sovereign authority to settle the claims of its nationals against foreign countries" and that "there has ... been a longstanding practice of settling such claims by executive agreement without the [*1105] advice and consent of the Senate." n25 The Court further emphasized that "the practice of settling claims continues today" and that Congress had acquiesced in this practice, both by enacting supporting framework legislation and by "consistently failing to object ... even when it has had an opportunity to do so." n26 Historical practice is also an important component of the canonical three-tiered framework for assessing presidential power that Justice Jackson articulated in his Youngstown concurrence. Under that framework, the President's power is at its highest when supported by express or implied congressional authorization, in an intermediate "zone of twilight" when Congress has said nothing, and at its lowest when Congress has expressly or implicitly prohibited the action in question. n27 Historical practice is potentially relevant in each of these categories. It can help an interpreter determine whether there is implicit congressional support or opposition for purposes of the first and third categories. n28 It is also potentially relevant to whether a presidential power is exclusive and thus valid even under the third category. n29 Perhaps most obviously, it can play a large role in the intermediate zone, in which the President and Congress "may have concurrent authority, or in which its distribution is uncertain." n30 Indeed, as Justice Jackson noted, congressional inaction in the face of presidential activity "may sometimes, at least as a practical matter, enable, if not invite, measures on independent presidential responsibility." n31

Path dependency means no net link turns 
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Another relevant form of institutional inertia is 'the legitimacy imperative' (DiMag gio and Powell, 1991; Rogers-Dillon & Skrentny, 1999:13-29). Skrentny (1998:284) notes that: 'Formal organizations, including state bureaucracies, take for granted a "legiti macy imperative.'" In the organizational case of the highest level of US decisionmakers, particularly in the office of the president, legitimacy weighs considerably in decision maker calculations (Neustadt & May, 1986). Tago (2005) argues that legitimacy-seeking has frequently driven US decisionmakers to seek multilateral rather than unilateral force deployments. The operation of the legitimacy imperative is straightforward. Previously legi timate or successful policy approaches are easily proposed and repeated, while previ ously failed or delegitimated approaches are difficult to even get on the decisional table. The war powers legacy chain contains several examples of the legitimation or delegitima tion of a new policy tack. Consider President Reagan's success at initiating and concluding operations in Grenada, without congressional approval but within the War Powers Resolu tion's 60-day time limit in establishing 'in and out' operations as a legitimate presidential war-making strategy; or, recall congressional exclusion from further decisionmaking regarding Vietnam as a direct result of the Gulf of Tonkin Resolution and the role that played in decreasing the likelihood of future 'blank check' resolutions. Path dependence in military interventions is about what is formally and informally pos sible and what is likely, preferred, and legiti mate based on relevant cultural precepts. Change, then, presupposes either change in institutions or change in the 'relevant cultural precepts'. Since culture provides the 'tool box' out of which institutions are constructed, institutional change can be connected with cultural change (Swidler, 1986: 273-286; Sewell, 1992: 1-29; DiMaggio & Powell, 1991). This parallels work in organizational learning that suggests two organizational learning mechanisms: structural (very similar to my 'formal institutional change') and cul tural (very similar to my 'informal institu tional change') (Popper & Lipshitz, 1998). If culture is what people know', cultural change can result from nothing more than new information. One of the main mechani sms of institutional change and legacy trans mission is the information resulting from the experiences of a major event or military inter vention. As the success, failure, or other con sequences of an intervention become clear and enter general cultural understanding, institu tions and sch?mas built on those understand ings can and do change. It is difficult to predict exactly what cultural and institutional lessons will stem from a military intervention. Sewell (1992: 19) notes that such things can be very varied; for example: The new prestige, wealth, and territory gained from the brilliant success of a cavalry charge may be attributed to the superior discipline and ?lan of the cavalry officers and thereby enhance the power of an aristocratic officer corps, or it may be attributed to the com manding general and thereby result in the increasing subordination of officers to a cha rismatic leader ... Any array of resources is capable of being interpreted in varying ways and, therefore, of empowering different actors and teaching different sch?mas. Once these new sch?mas are in place, they have entered the institutional context and apply path-dependent weight to subsequent policy choices. New information that con tains a critical shift' is most likely to leave a discernable legacy. 'Critical shifts' produce information that is either surprising by virtue of introducing something previously incon ceivable or demonstrating that a prior cul tural 'fact' is incorrect, or highly salient in some other way, such as being associated with either a brilliant success or horrific failure. Busenberg (2001) argues that 'focus ing events - incidents that focus public and political attention on a policy issue' can shape institutional arrangements and policy change. The US loss in Vietnam constituted a critical shift in numerous policy spheres, including war powers and press?military relations. The more dramatic these critical shifts are, the longer the cultural information they produce is likely to be included in the construction of institutions. As cultural information becomes old or 'stale', institu tions built in part based on that knowledge will be more vulnerable to change. The impact of this decay relationship for military interventions is clear. As the cultural infor mation informing a legacy ages and loses salience, the institutions constituting the legacy become more vulnerable to change through new or more salient-seeming infor mation. Legacies, then, are 'increasing returns' path dependent until a critical shift (or simple attenuation due to the passage of time) changes the returns. 
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The aftermath of Hurricane Katrina made it plain that structural inequalities produced by racism can determine who is most affected by severe weather events, and in turn disasters can greatly intensify social and political inequalities. In addition, within nearly any society the poorest and most vulnerable includes disproportionate numbers of females, people of color, and children. Research shows that large-scale disasters are especially devastating for those who lack economic and decision-making power, and that “economic insecurity is a key factor increasing the impact of disasters on women as caregivers, producers, and community actors” (Enarson 2000, viii). But economic security is not the only factor influencing female vulnerabilities. Existing social roles and divisions of labor can also set the stage for increased susceptibility to harm. The tsunami that struck Asia in late 2004 resulted in a much greater loss of life among women and girls in many locations, because women “stayed behind to look for their children and other relatives; men more often than women can swim; men more often than women can climb trees,” and at the time the waves struck, many men and boys were working in small boats or doing errands away from home (Oxfam 2005; see also American Congress of Obstetricians and Gynecologists 2006). Extreme droughts, already occurring due to climate change, exacerbate gender inequalities in places where it is women’s and girls’ responsibility to gather daily water, for when water becomes more scarce, “many poor people, but particularly women and girls, will have to spend more time and energy fetching water from further away” (Stern 2009, 70). Physical hardship for women and girls is multiplied, but there are also auxiliary effects, such as decreased opportunities for girls to attend school and increased risk of assault (American Congress of Obstetricians and Gynecologists 2006; Stern 2009; UN News Centre 2009). And wealthier high emitters with running water are not immune to such ecological pressures. In southeast Australia previously prosperous farmers are suffering due to reduced water availability and accompanying distribution policies. Women married to men in farming families report that their burden is greatly increased, because drought reduces farm income, and when wages are needed women find more opportunities for off-farm work. Some must travel far or temporarily relocate for employment, although their caretaking responsibilities remain. Male partners respond to the compounding impacts of loss of financial security, livelihood, and identity with increased incidences of depression and domestic violence (Alston 2008). Not surprisingly, their vulnerabilities are also shaped by norms of sex and gender. 

Their conception of violence is reductive and can’t be solved
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 Kenneth Ewart Boulding (January 18, 1910 – March 18, 1993) was an economist, educator, peace activist, poet, religious mystic, devoted Quaker, systems scientist, and interdisciplinary philosopher.[1][2] He was cofounder of General Systems Theory and founder of numerous ongoing intellectual projects in economics and social science. 

 He graduated from Oxford University, and was granted United States citizenship in 1948. During the years 1949 to 1967, he was a faculty member of the University of Michigan. In 1967, he joined the faculty of the University of Colorado at Boulder, where he remained until his retirement. 

 Finally, we come to the great Galtung metaphors of 'structural violence' 'and 'positive peace'. They are metaphors rather than models, and for that very reason are suspect. Metaphors always imply models and metaphors have much more persuasive power than models do, for models tend to be the preserve of the specialist. But when a metaphor implies a bad model it can be very dangerous, for it is both persuasive and wrong. The metaphor of structural violence I would argue falls right into this category. The metaphor is that poverty, deprivation, ill health, low expectations of life, a condition in which more than half the human race lives, is 'like' a thug beating up the victim and 'taking his money away from him in the street, or it is 'like' a conqueror stealing the land of the people and reducing them to slavery. The implication is that poverty and its associated ills are the fault of the thug or the conqueror and the solution is to do away with thugs and conquerors. While there is some truth in the metaphor, in the modern world at least there is not very much. Violence, whether of the streets and the home, or of the guerilla, of the police, or of the armed forces, is a very different phenomenon from poverty. The processes which create and sustain poverty are not at all like the processes which create and sustain violence, although like everything else in 'the world, everything is somewhat related to everything else. There is a very real problem of the structures which lead to violence, but unfortunately Galitung's metaphor of structural violence as he has used it has diverted attention from this problem. Violence in the behavioral sense, that is, somebody actually doing damage to somebody else and trying to make them worse off, is a 'threshold' phenomenon, rather like the boiling over of a pot. The temperature under a pot can rise for a long time without its boiling over, but at some 'threshold boiling over will take place. The study of the structures which underlie violence are a very important and much neglected part of peace research and indeed of social science in general. Threshold phenomena like violence are difficult to   study because they represent 'breaks' in the systenm rather than uniformities. Violence, whether between persons or organizations, occurs when the 'strain' on a system is too great for its 'strength'. The metaphor here is that violence is like what happens when we break a piece of chalk. Strength and strain, however, especially in social systems, are so interwoven historically that it is very difficult to separate them. The diminution of violence involves two possible strategies, or a mixture of the two; one is Ithe increase in the strength of the system, 'the other is the diminution of the strain. The strength of systems involves habit, culture, taboos, and sanctions, all these 'things which enable a system to stand lincreasing strain without breaking down into violence. The strains on the system 'are largely dynamic in character, such as arms races, mutually stimulated hostility, changes in relative economic position or political power, which are often hard to identify. Conflicts of interest 'are only part 'of the strain on a system, and not always the most important part. It is very hard for people ito know their interests, and misperceptions of 'interest take place mainly through the dynamic processes, not through the structural ones. It is only perceptions of interest which affect people's behavior, not the 'real' interests, whatever these may be, and the gap between percepti'on and reality can be very large and resistant to change. However, what Galitung calls structural violence (which has been defined 'by one unkind commenltator as anything that Galitung doesn't like) was originally defined as any unnecessarily low expectation of life, on that assumption that anybody who dies before the allotted span has been killed, however unintentionally and unknowingly, by somebody else. The concept has been expanded to include all 'the problems of poverty, destitution, deprivation, and misery. These are enormously real and are a very high priority for research and action, but they belong to systems which are only peripherally related to 'the structures whi'ch produce violence. This is not rto say that the cultures of violence and the cultures of poverty are not sometimes related, though not all poverty cultures are cultures of violence, and certainly not all cultures of violence are poverty cultures. But the dynamics lof poverty and the success or failure to rise out of it are of a complexity far beyond anything which the metaphor of structural violence can offer. While the metaphor of structural violence performed a service in calling attention to a problem, it may have d'one a disservice in preventing us from finding the answer. 

