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Your decision should answer the resolutional question: Is the enactment of topical action better than the status quo or a competitive option? 

1. “Resolved” before a colon reflects a legislative forum

AOS ‘04


(5-12, “# 12, Punctuation – The Colon and Semicolon”, http://usawocc.army.mil/IMI/wg12.htm)

The colon introduces the following: a.  A list, but only after "as follows," "the following," or a noun for which the list is an appositive: Each scout will carry the following: (colon) meals for three days, a survival knife, and his sleeping bag. The company had four new officers: (colon) Bill Smith, Frank Tucker, Peter Fillmore, and Oliver Lewis. b.  A long quotation (one or more paragraphs): In The Killer Angels Michael Shaara wrote: (colon) You may find it a different story from the one you learned in school. There have been many versions of that battle [Gettysburg] and that war [the Civil War]. (The quote continues for two more paragraphs.) c.  A formal quotation or question: The President declared: (colon) "The only thing we have to fear is fear itself."  The question is: (colon) what can we do about it? d.  A second independent clause which explains the first: Potter's motive is clear: (colon) he wants the assignment. e.  After the introduction of a business letter: Dear Sirs: (colon) Dear Madam: (colon) f.  The details following an announcement For sale: (colon) large lakeside cabin with dock g.  A formal resolution, after the word "resolved:"
Resolved: (colon) That this council petition the mayor.
2. “USFG should” means the debate is solely about a policy established by governmental means

Ericson ‘03

(Jon M., Dean Emeritus of the College of Liberal Arts – California Polytechnic U., et al., The Debater’s Guide, Third Edition, p. 4)

The Proposition of Policy: Urging Future Action In policy propositions, each topic contains certain key elements, although they have slightly different functions from comparable elements of value-oriented propositions. 1. An agent doing the acting ---“The United States” in “The United States should adopt a policy of free trade.” Like the object of evaluation in a proposition of value, the agent is the subject of the sentence. 2. The verb should—the first part of a verb phrase that urges action. 3. An action verb to follow should in the should-verb combination. For example, should adopt here means to put a program or policy into action though governmental means. 4. A specification of directions or a limitation of the action desired. The phrase free trade, for example, gives direction and limits to the topic, which would, for example, eliminate consideration of increasing tariffs, discussing diplomatic recognition, or discussing interstate commerce. Propositions of policy deal with future action. Nothing has yet occurred. The entire debate is about whether something ought to occur. What you agree to do, then, when you accept the affirmative side in such a debate is to offer sufficient and compelling reasons for an audience to perform the future action that you propose. 

They claim to win the debate for reasons other than the desirability of topical action. That undermines preparation and clash. Changing the question now leaves one side unprepared, resulting in shallow, uneducational debate. Requiring debate on a communal topic forces argument development and develops persuasive skills critical to any political outcome. 

Simulated national security law debates inculcate agency and decision-making skills—that enables activism and avoids cooption  

Laura K. Donohue, Associate Professor of Law, Georgetown Law, 4/11/13, National Security Law Pedagogy and the Role of Simulations, http://jnslp.com/wp-content/uploads/2013/04/National-Security-Law-Pedagogy-and-the-Role-of-Simulations.pdf

The concept of simulations as an aspect of higher education, or in the law school environment, is not new.164 Moot court, after all, is a form of simulation and one of the oldest teaching devices in the law. What is new, however, is the idea of designing a civilian national security course that takes advantage of the doctrinal and experiential components of law school education and integrates the experience through a multi-day simulation. In 2009, I taught the first module based on this design at Stanford Law, which I developed the following year into a full course at Georgetown Law. It has since gone through multiple iterations. The initial concept followed on the federal full-scale Top Official (“TopOff”) exercises, used to train government officials to respond to domestic crises.165 It adapted a Tabletop Exercise, designed with the help of exercise officials at DHS and FEMA, to the law school environment. The Tabletop used one storyline to push on specific legal questions, as students, assigned roles in the discussion, sat around a table and for six hours engaged with the material. The problem with the Tabletop Exercise was that it was too static, and the rigidity of the format left little room, or time, for student agency. Unlike the government’s TopOff exercises, which gave officials the opportunity to fully engage with the many different concerns that arise in the course of a national security crisis as well as the chance to deal with externalities, the Tabletop focused on specific legal issues, even as it controlled for external chaos. The opportunity to provide a more full experience for the students came with the creation of first a one-day, and then a multi-day simulation. The course design and simulation continues to evolve. It offers a model for achieving the pedagogical goals outlined above, in the process developing a rigorous training ground for the next generation of national security lawyers.166 A. Course Design The central idea in structuring the NSL Sim 2.0 course was to bridge the gap between theory and practice by conveying doctrinal material and creating an alternative reality in which students would be forced to act upon legal concerns.167 The exercise itself is a form of problem-based learning, wherein students are given both agency and responsibility for the results. Towards this end, the structure must be at once bounded (directed and focused on certain areas of the law and legal education) and flexible (responsive to student input and decisionmaking). Perhaps the most significant weakness in the use of any constructed universe is the problem of authenticity. Efforts to replicate reality will inevitably fall short. There is simply too much uncertainty, randomness, and complexity in the real world. One way to address this shortcoming, however, is through design and agency. The scenarios with which students grapple and the structural design of the simulation must reflect the national security realm, even as students themselves must make choices that carry consequences. Indeed, to some extent, student decisions themselves must drive the evolution of events within the simulation.168 Additionally, while authenticity matters, it is worth noting that at some level the fact that the incident does not take place in a real-world setting can be a great advantage. That is, the simulation creates an environment where students can make mistakes and learn from these mistakes – without what might otherwise be devastating consequences. It also allows instructors to develop multiple points of feedback to enrich student learning in a way that would be much more difficult to do in a regular practice setting. NSL Sim 2.0 takes as its starting point the national security pedagogical goals discussed above. It works backwards to then engineer a classroom, cyber, and physical/simulation experience to delve into each of these areas. As a substantive matter, the course focuses on the constitutional, statutory, and regulatory authorities in national security law, placing particular focus on the interstices between black letter law and areas where the field is either unsettled or in flux. A key aspect of the course design is that it retains both the doctrinal and experiential components of legal education. Divorcing simulations from the doctrinal environment risks falling short on the first and third national security pedagogical goals: (1) analytical skills and substantive knowledge, and (3) critical thought. A certain amount of both can be learned in the course of a simulation; however, the national security crisis environment is not well-suited to the more thoughtful and careful analytical discussion. What I am thus proposing is a course design in which doctrine is paired with the type of experiential learning more common in a clinical realm. The former precedes the latter, giving students the opportunity to develop depth and breadth prior to the exercise. In order to capture problems related to adaptation and evolution, addressing goal [1(d)], the simulation itself takes place over a multi-day period. Because of the intensity involved in national security matters (and conflicting demands on student time), the model makes use of a multi-user virtual environment. The use of such technology is critical to creating more powerful, immersive simulations.169 It also allows for continual interaction between the players. Multi-user virtual environments have the further advantage of helping to transform the traditional teaching culture, predominantly concerned with manipulating textual and symbolic knowledge, into a culture where students learn and can then be assessed on the basis of their participation in changing practices.170 I thus worked with the Information Technology group at Georgetown Law to build the cyber portal used for NSL Sim 2.0. The twin goals of adaptation and evolution require that students be given a significant amount of agency and responsibility for decisions taken in the course of the simulation. To further this aim, I constituted a Control Team, with six professors, four attorneys from practice, a media expert, six to eight former simulation students, and a number of technology experts. Four of the professors specialize in different areas of national security law and assume roles in the course of the exercise, with the aim of pushing students towards a deeper doctrinal understanding of shifting national security law authorities. One professor plays the role of President of the United States. The sixth professor focuses on questions of professional responsibility. The attorneys from practice help to build the simulation and then, along with all the professors, assume active roles during the simulation itself. Returning students assist in the execution of the play, further developing their understanding of national security law. Throughout the simulation, the Control Team is constantly reacting to student choices. When unexpected decisions are made, professors may choose to pursue the evolution of the story to accomplish the pedagogical aims, or they may choose to cut off play in that area (there are various devices for doing so, such as denying requests, sending materials to labs to be analyzed, drawing the players back into the main storylines, and leaking information to the media). A total immersion simulation involves a number of scenarios, as well as systemic noise, to give students experience in dealing with the second pedagogical goal: factual chaos and information overload. The driving aim here is to teach students how to manage information more effectively. Five to six storylines are thus developed, each with its own arc and evolution. To this are added multiple alterations of the situation, relating to background noise. Thus, unlike hypotheticals, doctrinal problems, single-experience exercises, or even Tabletop exercises, the goal is not to eliminate external conditions, but to embrace them as part of the challenge facing national security lawyers. The simulation itself is problem-based, giving players agency in driving the evolution of the experience – thus addressing goal [2(c)]. This requires a realtime response from the professor(s) overseeing the simulation, pairing bounded storylines with flexibility to emphasize different areas of the law and the students’ practical skills. Indeed, each storyline is based on a problem facing the government, to which players must then respond, generating in turn a set of new issues that must be addressed. The written and oral components of the simulation conform to the fourth pedagogical goal – the types of situations in which national security lawyers will find themselves. Particular emphasis is placed on nontraditional modes of communication, such as legal documents in advance of the crisis itself, meetings in the midst of breaking national security concerns, multiple informal interactions, media exchanges, telephone calls, Congressional testimony, and formal briefings to senior level officials in the course of the simulation as well as during the last class session. These oral components are paired with the preparation of formal legal instruments, such as applications to the Foreign Intelligence Surveillance Court, legal memos, applications for search warrants under Title III, and administrative subpoenas for NSLs. In addition, students are required to prepare a paper outlining their legal authorities prior to the simulation – and to deliver a 90 second oral briefing after the session. To replicate the high-stakes political environment at issue in goals (1) and (5), students are divided into political and legal roles and assigned to different (and competing) institutions: the White House, DoD, DHS, HHS, DOJ, DOS, Congress, state offices, nongovernmental organizations, and the media. This requires students to acknowledge and work within the broader Washington context, even as they are cognizant of the policy implications of their decisions. They must get used to working with policymakers and to representing one of many different considerations that decisionmakers take into account in the national security domain. Scenarios are selected with high consequence events in mind, to ensure that students recognize both the domestic and international dimensions of national security law. Further alterations to the simulation provide for the broader political context – for instance, whether it is an election year, which parties control different branches, and state and local issues in related but distinct areas. The media is given a particularly prominent role. One member of the Control Team runs an AP wire service, while two student players represent print and broadcast media, respectively. The Virtual News Network (“VNN”), which performs in the second capacity, runs continuously during the exercise, in the course of which players may at times be required to appear before the camera. This media component helps to emphasize the broader political context within which national security law is practiced. Both anticipated and unanticipated decisions give rise to ethical questions and matters related to the fifth goal: professional responsibility. The way in which such issues arise stems from simulation design as well as spontaneous interjections from both the Control Team and the participants in the simulation itself. As aforementioned, professors on the Control Team, and practicing attorneys who have previously gone through a simulation, focus on raising decision points that encourage students to consider ethical and professional considerations. Throughout the simulation good judgment and leadership play a key role, determining the players’ effectiveness, with the exercise itself hitting the aim of the integration of the various pedagogical goals. Finally, there are multiple layers of feedback that players receive prior to, during, and following the simulation to help them to gauge their effectiveness. The Socratic method in the course of doctrinal studies provides immediate assessment of the students’ grasp of the law. Written assignments focused on the contours of individual players’ authorities give professors an opportunity to assess students’ level of understanding prior to the simulation. And the simulation itself provides real-time feedback from both peers and professors. The Control Team provides data points for player reflection – for instance, the Control Team member playing President may make decisions based on player input, giving students an immediate impression of their level of persuasiveness, while another Control Team member may reject a FISC application as insufficient. The simulation goes beyond this, however, focusing on teaching students how to develop (6) opportunities for learning in the future. Student meetings with mentors in the field, which take place before the simulation, allow students to work out the institutional and political relationships and the manner in which law operates in practice, even as they learn how to develop mentoring relationships. (Prior to these meetings we have a class discussion about mentoring, professionalism, and feedback). Students, assigned to simulation teams about one quarter of the way through the course, receive peer feedback in the lead-up to the simulation and during the exercise itself. Following the simulation the Control Team and observers provide comments. Judges, who are senior members of the bar in the field of national security law, observe player interactions and provide additional debriefing. The simulation, moreover, is recorded through both the cyber portal and through VNN, allowing students to go back to assess their performance. Individual meetings with the professors teaching the course similarly follow the event. Finally, students end the course with a paper reflecting on their performance and the issues that arose in the course of the simulation, develop frameworks for analyzing uncertainty, tension with colleagues, mistakes, and successes in the future. B. Substantive Areas: Interstices and Threats As a substantive matter, NSL Sim 2.0 is designed to take account of areas of the law central to national security. It focuses on specific authorities that may be brought to bear in the course of a crisis. The decision of which areas to explore is made well in advance of the course. It is particularly helpful here to think about national security authorities on a continuum, as a way to impress upon students that there are shifting standards depending upon the type of threat faced. One course, for instance, might center on the interstices between crime, drugs, terrorism and war. Another might address the intersection of pandemic disease and biological weapons. A third could examine cybercrime and cyberterrorism. This is the most important determination, because the substance of the doctrinal portion of the course and the simulation follows from this decision. For a course focused on the interstices between pandemic disease and biological weapons, for instance, preliminary inquiry would lay out which authorities apply, where the courts have weighed in on the question, and what matters are unsettled. Relevant areas might include public health law, biological weapons provisions, federal quarantine and isolation authorities, habeas corpus and due process, military enforcement and posse comitatus, eminent domain and appropriation of land/property, takings, contact tracing, thermal imaging and surveillance, electronic tagging, vaccination, and intelligence-gathering. The critical areas can then be divided according to the dominant constitutional authority, statutory authorities, regulations, key cases, general rules, and constitutional questions. This, then, becomes a guide for the doctrinal part of the course, as well as the grounds on which the specific scenarios developed for the simulation are based. The authorities, simultaneously, are included in an electronic resource library and embedded in the cyber portal (the Digital Archives) to act as a closed universe of the legal authorities needed by the students in the course of the simulation. Professional responsibility in the national security realm and the institutional relationships of those tasked with responding to biological weapons and pandemic disease also come within the doctrinal part of the course. The simulation itself is based on five to six storylines reflecting the interstices between different areas of the law. The storylines are used to present a coherent, non-linear scenario that can adapt to student responses. Each scenario is mapped out in a three to seven page document, which is then checked with scientists, government officials, and area experts for consistency with how the scenario would likely unfold in real life. For the biological weapons and pandemic disease emphasis, for example, one narrative might relate to the presentation of a patient suspected of carrying yersinia pestis at a hospital in the United States. The document would map out a daily progression of the disease consistent with epidemiological patterns and the central actors in the story: perhaps a U.S. citizen, potential connections to an international terrorist organization, intelligence on the individual’s actions overseas, etc. The scenario would be designed specifically to stress the intersection of public health and counterterrorism/biological weapons threats, and the associated (shifting) authorities, thus requiring the disease initially to look like an innocent presentation (for example, by someone who has traveled from overseas), but then for the storyline to move into the second realm (awareness that this was in fact a concerted attack). A second storyline might relate to a different disease outbreak in another part of the country, with the aim of introducing the Stafford Act/Insurrection Act line and raising federalism concerns. The role of the military here and Title 10/Title 32 questions would similarly arise – with the storyline designed to raise these questions. A third storyline might simply be well developed noise in the system: reports of suspicious activity potentially linked to radioactive material, with the actors linked to nuclear material. A fourth storyline would focus perhaps on container security concerns overseas, progressing through newspaper reports, about containers showing up in local police precincts. State politics would constitute the fifth storyline, raising question of the political pressures on the state officials in the exercise. Here, ethnic concerns, student issues, economic conditions, and community policing concerns might become the focus. The sixth storyline could be further noise in the system – loosely based on current events at the time. In addition to the storylines, a certain amount of noise is injected into the system through press releases, weather updates, private communications, and the like. The five to six storylines, prepared by the Control Team in consultation with experts, become the basis for the preparation of scenario “injects:” i.e., newspaper articles, VNN broadcasts, reports from NGOs, private communications between officials, classified information, government leaks, etc., which, when put together, constitute a linear progression. These are all written and/or filmed prior to the exercise. The progression is then mapped in an hourly chart for the unfolding events over a multi-day period. All six scenarios are placed on the same chart, in six columns, giving the Control Team a birds-eye view of the progression. C. How It Works As for the nuts and bolts of the simulation itself, it traditionally begins outside of class, in the evening, on the grounds that national security crises often occur at inconvenient times and may well involve limited sleep and competing demands.171 Typically, a phone call from a Control Team member posing in a role integral to one of the main storylines, initiates play. Students at this point have been assigned dedicated simulation email addresses and provided access to the cyber portal. The portal itself gives each team the opportunity to converse in a “classified” domain with other team members, as well as access to a public AP wire and broadcast channel, carrying the latest news and on which press releases or (for the media roles) news stories can be posted. The complete universe of legal authorities required for the simulation is located on the cyber portal in the Digital Archives, as are forms required for some of the legal instruments (saving students the time of developing these from scratch in the course of play). Additional “classified” material – both general and SCI – has been provided to the relevant student teams. The Control Team has access to the complete site. For the next two (or three) days, outside of student initiatives (which, at their prompting, may include face-to-face meetings between the players), the entire simulation takes place through the cyber portal. The Control Team, immediately active, begins responding to player decisions as they become public (and occasionally, through monitoring the “classified” communications, before they are released). This time period provides a ramp-up to the third (or fourth) day of play, allowing for the adjustment of any substantive, student, or technology concerns, while setting the stage for the breaking crisis. The third (or fourth) day of play takes place entirely at Georgetown Law. A special room is constructed for meetings between the President and principals, in the form of either the National Security Council or the Homeland Security Council, with breakout rooms assigned to each of the agencies involved in the NSC process. Congress is provided with its own physical space, in which meetings, committee hearings and legislative drafting can take place. State government officials are allotted their own area, separate from the federal domain, with the Media placed between the three major interests. The Control Team is sequestered in a different area, to which students are not admitted. At each of the major areas, the cyber portal is publicly displayed on large flat panel screens, allowing for the streaming of video updates from the media, AP wire injects, articles from the students assigned to represent leading newspapers, and press releases. Students use their own laptop computers for team decisions and communication. As the storylines unfold, the Control Team takes on a variety of roles, such as that of the President, Vice President, President’s chief of staff, governor of a state, public health officials, and foreign dignitaries. Some of the roles are adopted on the fly, depending upon player responses and queries as the storylines progress. Judges, given full access to each player domain, determine how effectively the students accomplish the national security goals. The judges are themselves well-experienced in the practice of national security law, as well as in legal education. They thus can offer a unique perspective on the scenarios confronted by the students, the manner in which the simulation unfolded, and how the students performed in their various capacities. At the end of the day, the exercise terminates and an immediate hotwash is held, in which players are first debriefed on what occurred during the simulation. Because of the players’ divergent experiences and the different roles assigned to them, the students at this point are often unaware of the complete picture. The judges and formal observers then offer reflections on the simulation and determine which teams performed most effectively. Over the next few classes, more details about the simulation emerge, as students discuss it in more depth and consider limitations created by their knowledge or institutional position, questions that arose in regard to their grasp of the law, the types of decision-making processes that occurred, and the effectiveness of their – and other students’ – performances. Reflection papers, paired with oral briefings, focus on the substantive issues raised by the simulation and introduce the opportunity for students to reflect on how to create opportunities for learning in the future. The course then formally ends.172 Learning, however, continues beyond the temporal confines of the semester. Students who perform well and who would like to continue to participate in the simulations are invited back as members of the control team, giving them a chance to deepen their understanding of national security law. Following graduation, a few students who go in to the field are then invited to continue their affiliation as National Security Law fellows, becoming increasingly involved in the evolution of the exercise itself. This system of vertical integration helps to build a mentoring environment for the students while they are enrolled in law school and to create opportunities for learning and mentorship post-graduation. It helps to keep the exercise current and reflective of emerging national security concerns. And it builds a strong community of individuals with common interests. CONCLUSION The legal academy has, of late, been swept up in concern about the economic conditions that affect the placement of law school graduates. The image being conveyed, however, does not resonate in every legal field. It is particularly inapposite to the burgeoning opportunities presented to students in national security. That the conversation about legal education is taking place now should come as little surprise. Quite apart from economic concern is the traditional introspection that follows American military engagement. It makes sense: law overlaps substantially with political power, being at once both the expression of government authority and the effort to limit the same. The one-size fits all approach currently dominating the conversation in legal education, however, appears ill-suited to address the concerns raised in the current conversation. Instead of looking at law across the board, greater insight can be gleaned by looking at the specific demands of the different fields themselves. This does not mean that the goals identified will be exclusive to, for instance, national security law, but it does suggest there will be greater nuance in the discussion of the adequacy of the current pedagogical approach. With this approach in mind, I have here suggested six pedagogical goals for national security. For following graduation, students must be able to perform in each of the areas identified – (1) understanding the law as applied, (2) dealing with factual chaos and uncertainty, (3) obtaining critical distance, (4) developing nontraditional written and oral communication skills, (5) exhibiting leadership, integrity, and good judgment in a high-stakes, highly-charged environment, and (6) creating continued opportunities for self-learning. They also must learn how to integrate these different skills into one experience, to ensure that they will be most effective when they enter the field. The problem with the current structures in legal education is that they fall short, in important ways, from helping students to meet these goals. Doctrinal courses may incorporate a range of experiential learning components, such as hypotheticals, doctrinal problems, single exercises, extended or continuing exercises, and tabletop exercises. These are important classroom devices. The amount of time required for each varies, as does the object of the exercise itself. But where they fall short is in providing a more holistic approach to national security law which will allow for the maximum conveyance of required skills. Total immersion simulations, which have not yet been addressed in the secondary literature for civilian education in national security law, may provide an important way forward. Such simulations also cure shortcomings in other areas of experiential education, such as clinics and moot court. It is in an effort to address these concerns that I developed the simulation model above. NSL Sim 2.0 certainly is not the only solution, but it does provide a starting point for moving forward. The approach draws on the strengths of doctrinal courses and embeds a total immersion simulation within a course. It makes use of technology and physical space to engage students in a multi-day exercise, in which they are given agency and responsibility for their decision making, resulting in a steep learning curve. While further adaptation of this model is undoubtedly necessary, it suggests one potential direction for the years to come.

Decision making—

Debate over a controversial point of action creates argumentative stasis—that’s key to avoid a devolution of debate into competing truth claims, which destroys the decision-making benefits of the activity

Steinberg and Freeley ‘13

David Director of Debate at U Miami, Former President of CEDA, officer, American Forensic Association and National Communication Association. Lecturer in Communication studies and rhetoric. Advisor to Miami Urban Debate League, Masters in Communication, and Austin, JD, Suffolk University, attorney who focuses on criminal, personal injury and civil rights law, Argumentation and Debate
Critical Thinking for Reasoned Decision Making, Thirteen Edition
Debate is a means of settling differences, so there must be a controversy, a difference of opinion or a conflict of interest before there can be a debate. If everyone is in agreement on a feet or value or policy, there is no need or opportunity for debate; the matter can be settled by unanimous consent. Thus, for example, it would be pointless to attempt to debate "Resolved: That two plus two equals four,” because there is simply no controversy about this state​ment. Controversy is an essential prerequisite of debate. Where there is no clash of ideas, proposals, interests, or expressed positions of issues, there is no debate. Controversy invites decisive choice between competing positions. Debate cannot produce effective decisions without clear identification of a question or questions to be answered. For example, general argument may occur about the broad topic of illegal immigration. How many illegal immigrants live in the United States? What is the impact of illegal immigration and immigrants on our economy? What is their impact on our communities? Do they commit crimes? Do they take jobs from American workers? Do they pay taxes? Do they require social services? Is it a problem that some do not speak English? Is it the responsibility of employers to discourage illegal immigration by not hiring undocumented workers? Should they have the opportunity to gain citizenship? Does illegal immigration pose a security threat to our country? Do illegal immigrants do work that American workers are unwilling to do? Are their rights as workers and as human beings at risk due to their status? Are they abused by employers, law enforcement, housing, and businesses? How are their families impacted by their status? What is the moral and philosophical obligation of a nation state to maintain its borders? Should we build a wall on the Mexican border, establish a national identification card, or enforce existing laws against employers? Should we invite immigrants to become U.S. citizens? Surely you can think of many more concerns to be addressed by a conversation about the topic area of illegal immigration. Participation in this “debate” is likely to be emotional and intense. However, it is not likely to be productive or useful without focus on a particular question and identification of a line demarcating sides in the controversy. To be discussed and resolved effectively, controversies are best understood when seated clearly such that all parties to the debate share an understanding about the objec​tive of the debate. This enables focus on substantive and objectively identifiable issues facilitating comparison of competing argumentation leading to effective decisions. Vague understanding results in unfocused deliberation and poor deci​sions, general feelings of tension without opportunity for resolution, frustration, and emotional distress, as evidenced by the failure of the U.S. Congress to make substantial progress on the immigration debate. Of course, arguments may be presented without disagreement. For exam​ple, claims are presented and supported within speeches, editorials, and advertise​ments even without opposing or refutational response. Argumentation occurs in a range of settings from informal to formal, and may not call upon an audi​ence or judge to make a forced choice among competing claims. Informal dis​course occurs as conversation or panel discussion without demanding a decision about a dichotomous or yes/no question. However, by definition, debate requires "reasoned judgment on a proposition. The proposition is a statement about which competing advocates will offer alternative (pro or con) argumenta​tion calling upon their audience or adjudicator to decide. The proposition pro​vides focus for the discourse and guides the decision process. Even when a decision will be made through a process of compromise, it is important to iden​tify the beginning positions of competing advocates to begin negotiation and movement toward a center, or consensus position. It is frustrating and usually unproductive to attempt to make a decision when deciders are unclear as to what the decision is about. The proposition may be implicit in some applied debates (“Vote for me!”); however, when a vote or consequential decision is called for (as in the courtroom or in applied parliamentary debate) it is essential that the proposition be explicitly expressed (“the defendant is guilty!”). In aca​demic debate, the proposition provides essential guidance for the preparation of the debaters prior to the debate, the case building and discourse presented during the debate, and the decision to be made by the debate judge after the debate. Someone disturbed by the problem of a growing underclass of poorly educated, socially disenfranchised youths might observe, “Public schools are doing a terri​ble job! They' are overcrowded, and many teachers are poorly qualified in their subject areas. Even the best teachers can do little more than struggle to maintain order in their classrooms." That same concerned citizen, facing a complex range of issues, might arrive at an unhelpful decision, such as "We ought to do some​thing about this” or, worse, “It’s too complicated a problem to deal with." Groups of concerned citizens worried about the state of public education could join together to express their frustrations, anger, disillusionment, and emotions regarding the schools, but without a focus for their discussions, they could easily agree about the sorry state of education without finding points of clarity or potential solutions. A gripe session would follow. But if a precise question is posed—such as “What can be done to improve public education?”—then a more profitable area of discussion is opened up simply by placing a focus on the search for a concrete solution step. One or more judgments can be phrased in the form of debate propositions, motions for parliamentary debate, or bills for legislative assemblies, The statements "Resolved: That the federal government should implement a program of charter schools in at-risk communities” and “Resolved; That the state of Florida should adopt a school voucher program" more clearly identify specific ways of dealing with educational problems in a manageable form, suitable for debate. They provide specific policies to be investigated and aid discussants in identifying points of difference. This focus contributes to better and more informed decision making with the potential for better results. In aca​demic debate, it provides better depth of argumentation and enhanced opportu​nity for reaping the educational benefits of participation. In the next section, we will consider the challenge of framing the proposition for debate, and its role in the debate. To have a productive debate, which facilitates effective decision making by directing and placing limits on the decision to be made, the basis for argument should be clearly defined. If we merely talk about a topic, such as ‘"homeless​ness,” or “abortion,” Or “crime,” or “global warming,” we are likely to have an interesting discussion but not to establish a profitable basis for argument. For example, the statement “Resolved: That the pen is mightier than the sword” is debatable, yet by itself fails to provide much basis for dear argumen​tation. If we take this statement to mean Iliad the written word is more effec​tive than physical force for some purposes, we can identify a problem area: the comparative effectiveness of writing or physical force for a specific purpose, perhaps promoting positive social change. (Note that “loose” propositions, such as the example above, may be defined by their advocates in such a way as to facilitate a clear contrast of competing sides; through definitions and debate they “become” clearly understood statements even though they may not begin as such. There are formats for debate that often begin with this sort of proposition. However, in any debate, at some point, effective and meaningful discussion relies on identification of a clearly stated or understood proposition.) Back to the example of the written word versus physical force. Although we now have a general subject, we have not yet stated a problem. It is still too broad, too loosely worded to promote weII-organized argument. What sort of writing are we concerned with—poems, novels, government documents, web​site development, advertising, cyber-warfare, disinformation, or what? What does it mean to be “mightier" in this context? What kind of physical force is being compared—fists, dueling swords, bazookas, nuclear weapons, or what? A more specific question might be, “Would a mutual defense treaty or a visit by our fleet be more effective in assuring Laurania of our support in a certain crisis?” The basis for argument could be phrased in a debate proposition such as “Resolved: That the United States should enter into a mutual defense treaty with Laurania.” Negative advocates might oppose this proposition by arguing that fleet maneuvers would be a better solution. This is not to say that debates should completely avoid creative interpretation of the controversy by advo​cates, or that good debates cannot occur over competing interpretations of the controversy; in fact, these sorts of debates may be very engaging. The point is that debate is best facilitated by the guidance provided by focus on a particular point of difference, which will be outlined in the following discussion.

Decisionmaking is the most portable and flexible skill—key to all facets of life and advocacy

Steinberg and Freeley ‘13

David Director of Debate at U Miami, Former President of CEDA, officer, American Forensic Association and National Communication Association. Lecturer in Communication studies and rhetoric. Advisor to Miami Urban Debate League, Masters in Communication, and Austin, JD, Suffolk University, attorney who focuses on criminal, personal injury and civil rights law, Argumentation and Debate
Critical Thinking for Reasoned Decision Making, Thirteen Edition
In the spring of 2011, facing a legacy of problematic U.S, military involvement in Bosnia, Iraq, and Afghanistan, and criticism for what some saw as slow sup​port of the United States for the people of Egypt and Tunisia as citizens of those nations ousted their formerly American-backed dictators, the administration of President Barack Obama considered its options in providing support for rebels seeking to overthrow the government of Muammar el-Qaddafi in Libya. Public debate was robust as the administration sought to determine its most appropriate action. The president ultimately decided to engage in an international coalition, enforcing United Nations Security Council Resolution 1973 through a number of measures including establishment of a no-fly zone through air and missile strikes to support rebels in Libya, but stopping short of direct U.S. intervention with ground forces or any occupation of Libya. While the action seemed to achieve its immediate objectives, most notably the defeat of Qaddafi and his regime, the American president received both criticism and praise for his mea​sured yet assertive decision. In fact, the past decade has challenged American leaders to make many difficult decisions in response to potentially catastrophic problems. Public debate has raged in chaotic environment of political division and apparent animosity, The process of public decision making may have never been so consequential or difficult. Beginning in the fall of 2008, Presidents Bush and Obama faced a growing eco​nomic crisis and responded in part with '’bailouts'' of certain Wall Street financial entities, additional bailouts of Detroit automakers, and a major economic stimu​lus package. All these actions generated substantial public discourse regarding the necessity, wisdom, and consequences of acting (or not acting). In the summer of 2011, the president and the Congress participated in heated debates (and attempted negotiations) to raise the nation's debt ceiling such that the U.S. Federal Govern​ment could pay its debts and continue government operations. This discussion was linked to a debate about the size of the exponentially growing national debt, gov​ernment spending, and taxation. Further, in the spring of 2012, U.S. leaders sought to prevent Iran from developing nuclear weapon capability while gas prices in the United States rose, The United States considered its ongoing military involvement in Afghanistan in the face of nationwide protests and violence in that country1 sparked by the alleged burning of Korans by American soldiers, and Americans observed the actions of President Bashir Al-Assad and Syrian forces as they killed Syrian citizens in response to a rebel uprising in that nation and considered the role of the United States in that action. Meanwhile, public discourse, in part generated and intensified by the cam​paigns of the GOP candidates for president and consequent media coverage, addressed issues dividing Americans, including health care, women's rights to reproductive health services, the freedom of churches and church-run organiza​tions to remain true to their beliefs in providing (or electing not to provide) health care services which they oppose, the growing gap between the wealthiest 1 percent of Americans and the rest of the American population, and continued high levels of unemployment. More division among the American public would be hard to imagine. Yet through all the tension, conflict was almost entirely ver​bal in nature, aimed at discovering or advocating solutions to growing problems. Individuals also faced daunting decisions. A young couple, underwater with their mortgage and struggling to make their monthly payments, considered walking away from their loan; elsewhere a college sophomore reconsidered his major and a senior her choice of law school, graduate school, or a job and a teenager decided between an iPhone and an iPad. Each of these situations called for decisions to be made. Each decision maker worked hard to make well-reasoned decisions. Decision making is a thoughtful process of choosing among a variety of options for acting or thinking. It requires that the decider make a choice. Life demands decision making. We make countless individual decisions every day. To make some of those decisions, we work hard to employ care and consider​ation: others scorn to just happen. Couples, families, groups of friends, and co​workers come together to make choices, and decision-making bodies from committees to juries to the U.S. Congress and the United Nations make deci​sions that impact us all. Every profession requires effective and ethical decision making, as do our school, community, and social organizations. We all engage in discourse surrounding our necessary decisions every day. To refinance or sell one’s home, to buy a high-performance SUV or an eco​nomical hybrid car, what major to select, what to have for dinner, what candi​date to vote for, paper or plastic, all present us with choices. Should the president deal with an international crisis through military invasion or diplomacy? How should the U.S. Congress act to address illegal immigration? Is the defendant guilty as accused? Should we watch The Daily Show or the ball game? And upon what information should I rely to make my decision? Certainly some of these decisions are more consequential than others. Which amendment to vote for, what television program to watch, what course to take, which phone plan to purchase, and which diet to pursue—all present unique challenges. At our best, we seek out research and data to inform our decisions. Yet even the choice of which information to attend to requires decision making. In 2006, Time magazine named YOU its "Person of the Year.” Congratulations! Its selection was based on the participation not of “great men” in the creation of his​tory, but rather on the contributions of a community of anonymous participants in the evolution of information. Through blogs, online networking, YouTube, Facebook, Twitter, Wikipedia, and many other “wikis," and social networking sites, knowledge and truth are created from the bottom up, bypassing the authoritarian control of newspeople, academics, and publishers. Through a quick keyword search, we have access to infinite quantities of information, but how do we sort through it and select the best information for our needs? Much of what suffices as information is not reliable, or even ethically motivated. The ability of every decision maker to make good, reasoned, and ethical deci​sions' relies heavily upon their ability to think critically. Critical thinking enables one to break argumentation down to its component parts in order to evaluate its relative validity and strength, And, critical thinking offers tools enabling the user to better understand the' nature and relative quality of the message under consider​ation. Critical thinkers are better users of information as well as better advocates. Colleges and universities expect their students to develop their critical thinking skills and may require students to take designated courses to that end. The importance and value of such study is widely recognized. The executive order establishing California's requirement states; Instruction in critical thinking is designed to achieve an understanding of the relationship of language to logic, which would lead to the ability to analyze, criticize and advocate ideas, to reason inductively and deductively, and to reach factual or judgmental conclusions based on sound inferences drawn from unambigu​ous statements of knowledge or belief. The minimal competence to be expected at the successful conclusion of instruction in critical thinking should be the ability to distinguish fact from judgment, belief from knowledge, and skills in elementary inductive arid deductive processes, including an under​standing of die formal and informal fallacies of language and thought. Competency in critical thinking is a prerequisite to participating effectively in human affairs, pursuing higher education, and succeeding in the highly com​petitive world of business and the professions. Michael Scriven and Richard Paul for the National Council for Excellence in Critical Thinking Instruction argued that the effective critical thinker: raises vital questions and problems, formulating them clearly and precisely; gathers and assesses relevant information, using abstract ideas to interpret it effectively; comes to well-reasoned conclusions and solutions, testing them against relevant criteria and standards; thinks open-mindedly within alternative systems of thought, recognizing, and assessing, as need be, their assumptions, implications, and practical con​sequences; and communicates effectively with others in figuring our solutions to complex problems. They also observed that critical thinking entails effective communication and problem solving abilities and a commitment to overcome our native egocentrism and sociocentrism,"1 Debate as a classroom exercise and as a mode of thinking and behaving uniquely promotes development of each of these skill sets. Since classical times, debate has been one of the best methods of learning and applying the principles of critical thinking. Contemporary research confirms the value of debate. One study concluded: The impact of public communication training on the critical thinking ability of the participants is demonstrably positive. This summary of existing research reaffirms what many ex-debaters and others in forensics, public speaking, mock trial, or argumentation would support: participation improves die thinking of those involved,2 In particular, debate education improves the ability to think critically. In a com​prehensive review of the relevant research, Kent Colbert concluded, "'The debate-critical thinking literature provides presumptive proof ■favoring a positive debate-critical thinking relationship.11'1 Much of the most significant communication of our lives is conducted in the form of debates, formal or informal, These take place in intrapersonal commu​nications, with which we weigh the pros and cons of an important decision in our own minds, and in interpersonal communications, in which we listen to argu​ments intended to influence our decision or participate in exchanges to influence the decisions of others. Our success or failure in life is largely determined by our ability to make wise decisions for ourselves and to influence the decisions of’ others in ways that are beneficial to us. Much of our significant, purposeful activity is concerned with making decisions. Whether to join a campus organization, go to graduate school, accept a job offer, buy a car or house, move to another city, invest in a certain stock, or vote for Garcia—these are just a few Of the thousands of deci​sions we may have to make. Often, intelligent self-interest or a sense of respon​sibility will require us to win the support of others. We may want a scholarship or a particular job for ourselves, a customer for our product, or a vote for our favored political candidate. Some people make decision by flipping a coin. Others act on a whim or respond unconsciously to “hidden persuaders.” If the problem is trivial—such as whether to go to a concert or a film—the particular method used is unimportant. For more crucial matters, however, mature adults require a reasoned methods of decision making. Decisions should be justified by good reasons based on accurate evidence and valid reasoning.

Engaging the law through in-depth debate is critical to solve their impacts

Harris, professor of law – UC Berkeley, ‘94
(Angela P., 82 Calif. L. Rev. 741)

CRT has taken up this method of internal critique. Like the crits, race-crits have tried to go beyond espousing Doctrine X over Doctrine Y, claiming instead to show that both doctrines are biased against people of color from the outset. n33 For example, as Brooks and Newborn note, the CRT critique of equal protection law challenges not only the "intent" test of Washington v. Davis, n34 but the understanding of racism on which that test is based. n35 And, as Farber notes, the CRT critique of affirmative action challenges the very notion of "merit." n36 This commitment to conceptual as well as doctrinal critique is CRT's radicalism - its attempt to dig down to the very roots of legal doctrine, in contrast with the more reformist bent of traditional civil rights scholarship. Following the first wave's announcement that law is not separate from politics, the second wave of CLS moved to the study of law as "rhetoric" - [*748] the ways in which legal reasoning accomplishes its ideological effects. n37 Second wave crits have attempted to examine how binary thinking in the law is produced and how it reflects larger historical processes of bureaucratization and commodification. In so doing, the second wave of CLS has found no "there" there beneath the rhetoric of law. Where first wave crits assumed that beneath law's indeterminacy was a "fundamental contradiction" in the human condition itself, n38 or relied on the existence of moments of unalienated, authentic "being" in the world, n39 second wave crits have begun to question whether the very assumption of a human condition separate from the language we use to talk about it makes sense. I call this mood of profound doubt and skepticism "postmodernist." There are as many different definitions of postmodernism as there are postmodernists. n40 As law professors have understood the term, n41 however, [Postmodernism] suggests that what has been presented in our social-political and our intellectual traditions as knowledge, truth, objectivity, and reason are actually merely the effects of a particular form of social power, the victory of a particular way of representing the world that then presents itself as beyond mere interpretation, as truth itself. n42 Postmodernism's strength is in its corrosiveness. First wave crits insisted that law functions as a mask for power; second wave crits question the first wave's faith in "unmasking" itself. The effort to expose law as ideology assumed that it was possible, through the force of critique, to suddenly see the way things "really" are in a flash of enlightenment. But the [*749] second wave crits doubt this very reliance on a "real reality" underlying ideology. Instead, they suggest that ideology is all there is. n43 Postmodernist critique is congenial to race-crits, who had already drawn from history the lesson that "racism" is no superficial matter of ignorance, conscious error, or bigotry, but rather lies at the very heart of American - and western - culture. In one of the foundational articles of CRT, Kimberle Crenshaw notes that the civil rights movement achieved material and symbolic gains for blacks, yet left racist ideology and race-baiting politics intact. n44 In Crenshaw's view, the crits' critiques did not go far enough to expose the racism in legal reasoning and legal institutions. Derrick Bell argues that racism is a permanent feature of the American landscape, not something that we can throw off in a magic moment of emancipation. n45 And in a moment of deep pessimism, Richard Delgado's fictional friend "Rodrigo Crenshaw" has suggested that racism is an intrinsic feature of "The Enlightenment" itself. n46 The deeper that race-crits dig, the more embedded racism seems to be; the deeper the race-crit critique of western culture goes, the more useful postmodernist philosophy becomes in demonstrating that nothing should be immune from criticism. By calling everything taken for granted into question, postmodernist critique potentially clears the way for alternative accounts of social reality, n47 including accounts that place racism at the center of western culture. Thus, Gerald Torres has identified postmodernism as a useful position from which to criticize both theories of interest-group and "communitarian" politics. n48 Anthony Cook sees deconstruction, a postmodernist method of reading texts, as potentially "liberatory" for progressive scholars of color. n49 [*750] And Robert Chang argues that post-structuralism is useful in order to understand the interaction between Asian American political action and the law. n50 Postmodernist thought refuses to accept any concept, linguistic usage, or value as pure, original, or incorruptible. Postmodernist narratives, as used by race-crits, contend that concepts like neutrality and objectivity, and institutions like law, have not escaped the taint of racism, but rather are often used to perpetuate it. Postmodernist narratives emphasize the ways in which "race" permeates our language, our perceptions, even our fondest "colorblind" utopias. n51 CRT tells postmodernist narratives when it digs down into seemingly neutral areas of law and finds concepts of "race" and racism always already there. B. CRT and Modernist Narratives Even while it exposes racism within seemingly neutral concepts and institutions, however, CRT has not abandoned the fundamental political goal of traditional civil rights scholarship: the liberation of people of color from racial subordination. Although, like crits, race-crits have questioned concepts of neutrality and objectivity, they have done so from a perspective that places racial oppression at the center of analysis and privileges the racial subject. This commitment to antiracism over critique as an end in itself has created rifts between CRT and CLS. For example, in a symposium published by the Harvard Civil Rights-Civil Liberties Law Review, race-crits broke with crits over the efficacy of "rights talk." n52 CLS writers had argued "that rights were malleable and manipulative, that in practice they served to isolate and marginalize rather than empower and connect people, and that progressive people should emphasize needs, informality, and connectedness rather than rights." n53 Patricia Williams, Richard Delgado, and Mari Matsuda, however, all rejected this yearning to go beyond rights to more [*751] direct forms of human connection, arguing that, for communities of color, "rights talk" was an indispensable tool. n54 This argument between CRT and CLS was more a matter of strategy and tactics than of fundamental disagreement. Both sides agreed that progressive political action should be antiracist and that human connection was a good thing. But a comparison of CRT work with the second wave of CLS work also indicates a more serious tension. In its commitment to the liberation of people of color, CRT work demonstrates a deep commitment to concepts of reason and truth, transcendental subjects, and "really-out-there" objects. Thus, in its optimistic moments, CRT engages in "modernist" narratives. n55 Modernist narratives assume three things: a subject, free to choose, who can be emancipated or not; an objective world of things out there (a world "the way it really is" as opposed to the way things appear to be in a condition of false consciousness); and "reason," the bridge between the subject and the object that enables subjects to move from their own blindness to "enlightenment." Modernist narratives thus call on a particular intellectual machinery, a methodology Brian Fay describes as "critical social science." Critical social science requires the following: First, that there be a crisis in a social system; second, that this crisis be at least in part caused by the false consciousness of those experiencing it; third, that this false consciousness be amenable to the process of enlightenment ...; and fourth, that such enlightenment lead to emancipation in which a group, empowered by its new-found self-understanding, radically alters its social arrangements and thereby alleviates its suffering. n56 [*752] In its optimistic moments, CRT is described very well by "critical social science." The crisis in our social system is our collective failure to adequately perceive or to address racism. This crisis, according to CRT, is at least in part caused by a false understanding of "racism" as an intentional, isolated, individual phenomenon, equivalent to prejudice. This false understanding, however, can be corrected by CRT, which redescribes racism as a structural flaw in our society. Through these explanations, readers will come to a new and deeper understanding of reality, an enlightenment which in turn will lead to legal and political struggle that ultimately results in racial liberation. Under CRT, as Fay remarks of critical social science in general, "the truth shall set you free." n57 This project fits well with the kind of scholarship most often found in law reviews. As several scholars have recently argued, one characteristic of conventional legal scholarship is its insistent "normativity": the little voice that constantly asks legal scholars, "So, what should we do?" n58 Normativity is both a stylistic and a substantive characteristic. At the stylistic level, normativity refers to how law review articles typically are structured: the writer identifies a problem within the existing legal framework; she then identifies a "norm," within or outside the legal system, to which we ought to adhere; and finally she applies the norm to resolve the problem in a way that can easily translate into a series of moves within the currently existing legal system. n59 At the substantive level, normativity describes the assumption within legal scholarship of a coherent and unitary "we" - a legal subject who speaks for and acts in the people's best interest - with the power to "do" something. Legal normativity also confidently assumes "our" ability to reason a way through problems with neutrality and objectivity: to "choose" a norm and then "apply" it to a legal problem. n60 Whereas second-wave CLS work sits very uneasily with this scholarly method, n61 both traditional civil rights scholarship and CRT adhere for the [*753] most part to stylistic and substantive normativity. Although the "we" assumed in these articles and essays is often "people of color" and progressive whites rather than a generic "we," the same confidence is exhibited of "our" ability to choose one norm over another, to apply the new principle to a familiar problem, to achieve enlightenment, and to move from understanding to action. n62 Even when the recommended course of action goes beyond adopting Doctrine X over Doctrine Y, as CRT makes a point of doing, the exhortation to action often still assumes that liberation is just around the corner. CRT's commitment to the liberation of people of color - and the project of critical social science (generally) and normative legal scholarship (in particular) as a way to further that liberation - suggest a faith in certain concepts and institutions that postmodernists lack. When race-crits tell modernist stories, they assume that "people of color" describes a coherent category with at least some shared values and interests. They assume that the idea of "liberation" is meaningful - that racism is something that can one day somehow cease to exist, or cease to exert any power over us. Modernist narratives assume a "real" reality out there, and that reason can bring us face to face with it. And modernist narratives have faith that once enough people see the truth, right action will follow: that enlightenment leads to empowerment, and that empowerment leads to emancipation. Modernist narratives, then, are profoundly hopeful. They assume that people of color and whites live in the same perceptual and moral world, that reason speaks to us all in the same way despite our different experiences, and that reason, rather than habit or power, is what will motivate people. Modernist narratives also can be profoundly romantic. They imagine heroic action by a formerly oppressed people rising up as one, "empowered" to be who they "really" are or choose to be, breathing the thin and bracing air of freedom. This optimism and romanticism, though easy to caricature, cannot be easily dismissed. As Patricia Williams and Mari Matsuda have pointed out, faith in reason and truth and belief in the essential freedom of rational subjects have enabled people of color to survive and resist subordination. n63 Political modernism, more generally, has been a powerful force in the lives of subjugated peoples; as a practical matter, politically liberal societies are [*754] vastly preferable to the alternatives. n64 A faith in reason has sustained efforts to educate people into critical thinking and to engage in debate rather than violence. n65 The passionate and constructive energy of modernist narratives of emancipation is also grounded in a moral faith: that human beings are created equal and endowed with certain inalienable rights; that oppression is wrong and resistance to oppression right; that opposing subjugation in the name of liberty, equality, and true community is the obligation of every rational person. In its modernist moments, CRT aims not to topple the Enlightenment, but to make its promises real. n66
Engagement the law solves their impacts, even if bottom-up approaches are ultimately better

Andrews, associate professor of law – University of San Francisco, ‘3
(Rhonda V. Magee, 54 Ala. L. Rev. 483)

The following argument relies on a few important assumptions. The first is the assumption that legal rules have consequences that reach far beyond their intended application from the standpoint of legal analysis. Legal rules play an important part in shaping concrete and metaphysical aspects of the world that we know. Thus, the impact of equal protection doctrine on the meta-narrative of race in America is more than merely symbolic. The Supreme Court's pronouncements on race are presumptively to be followed by lower courts, and together these opinions and their consequences influence the representations of race in federal and state social policies, in the media, in literature, and in the arts. n18 As Justice Brennan noted from the bench, every decision of the court has "ripples" which impact society and social processes. n19 Perhaps in no other area is this basic sociological insight more demonstrably true than in the area of race law. In a very real sense, the history of American civil rights law is the history of America's socio-legal construction, deconstruction, and reconstruction of what it means to be a constitutionally protected human being. In the aftermath of the war required to preserve the Union itself, the architects of the First Reconstruction n20 took on [*491] the task of reforming the Constitution to provide federal protection for newly "freed" Americans. The law they made not only created a new world in which the centuries-old institution of slavery was virtually impossible, n21 but perhaps more importantly, marked the beginning of the reshaping of American thinking about the very nature of humanity through the powerful symbolism and mechanisms of the law. n22 Thus, the continuing evolution of what it means to be a human being, and refinement of the state's obligations to human beings subject to its laws, are among the most significant of the unstated objectives of the reconstruction of post-slavery America, and the law itself will play a central role.
Legal reform strategies don’t coopt ethics and enable extra-legal strategies for change
Smith 12

Andrea, Associate Professor of Media and Cultural Studies at UC Riverside, and is the author Conquest: Sexual Violence and American Indian Genocide, and Native Americans and the Christian Right: The Gendered Politics of Unlikely Alliances, “The Moral Limits of the Law: Settler Colonialism and the Anti-Violence Movement,” Settler Colonial Studies 2:2, 69-88

CONCLUSION

In the debates prevalent within Native sovereignty and racial justice movements, we are often presented with two seemingly orthogonal positions – long-term revolutionary extra-legal movements or shortterm reformist legalist strategies. Short-term legal strategies are accused of investing activists within a white supremacist and settler colonial system that is incapable of significant change. Meanwhile, revolutionaries are accused of sacrificing the immediate needs of vulnerable populations for the sake of an endlessly deferred revolution. The reality of gender violence in Native communities highlights the untenability of these positions. Native women’s lives are at stake now – they cannot wait for the revolution to achieve some sort of safety. At the same time, the short-term strategies often adopted to address gender violence have often increased violence in Native women’s lives by buttressing the prison industrial complex and its violent logics. While this reformist versus revolutionary dichotomy suggests two radically different positions, in reality they share a common assumption: that the only way to pursue legal reform is to fight for laws that that reinforce the appropriate moral statement (for instance, that the only way to address violence against Native women is through the law and to make this violence a ‘crime’). Because the US legal system is inherently immoral and colonial, however, attempts to moralise the law generally fail. It is not surprising that the response to these failures is to simply give up on pursuing legal strategies. However, the works of Derrick Bell, Christopher Leslie, and Sarah Deer, while working in completely different areas of the law, point to a different approach. We can challenge the assumption that the law will reflect our morals and instead seek to use the law for its strategic effects. In doing so, we might advocate for laws that might in fact contradict some of our morals because we recognize that the law cannot mirror our morals anyway. We might then be free to engage in a relationship with the law which would free us to change our strategies as we assess its strategic effects. At the same time, by divesting from the morality of the law, we then will also simultaneously be free to invest in building our own forms of community accountability and justice outside the legal system. Our extra-legal strategies would go beyond ceremonial civil disobedience tactics designed to shame a system that is not capable of shame. Rather, we might focus on actually building the political power to create an alternative system to the heteropatriarchal, white supremacist, settler colonial state.

off

Everyone should burn down the slave ship. 

The “n-word” is a bad locus of politics and should be problematized.

the use of the N-word re-inscribes abject pessimism and occludes the experiences of other non-whites
Marquez ‘13

John, University of Texas, “Black-Brown Solidarity: Racial Politics in the New Gulf South,” *race-modified, denoted by brackets

On the one hand, "foundational blackness" suggests that anti-black racism has had an effect on how nonblack minority groups experience oppression similar to some of the aforementioned examples. On the other hand, this term suggests that blackness functions as an element within transformation praxis that is often constituted in the subjectivities of groups like Latinos/as who are nonwhite and generally considered nonblack in the U.S. racial order and nomenclature, 'the black-white binary is commonly critiqued by Latinos/as, Asian Americans, Native Americans, and Arab Americans as a hegemonic discourse that occludes the plight of other nonwhites; however, usually only the white side of that binary tends to be dieorized for its hegemonic influence, while the black side remains fixated on the bodies of black victims. Whiteness, then, is signified as dynamic and politically salient or discursively influential beyond white bodies, while blackness is static, a signifier of victimhood, of death, of expendability as in Scott-Heron's use of the term "nigger" [n-word] to describe the dead. Blackness is far too often locked into this rigid and corporeal signification to the extent that the presence of black bodies (of any hue) is often confused in white spaces as a sign of racial progress.
An exclusive focus on black/white racism destroys coalitions that are key to solve oppression—the black/white binary collapses support for progressive strategies and turns the case.

Hutchinson, professor – Washington College of Law @ American U, ‘4
(Darren Lenard, 53 Am. U.L. Rev. 1187)

A third area of critical race innovation involves multiracial politics. Internal critics have argued that racial discourse in the United States fixates upon black/white racial issues, thereby marginalizing Latino, Native American, and Asian American experiences. n95 Empirically, this observation is indisputable. Race theorists lack a full understanding of the breadth of racial injustice. The inclusion of the experiences of Latinos, Native Americans, and Asian Americans in racial discourse can improve CRT in several ways. First, a multiracial discourse permits a full accounting of the problem of racial inequality and allows for the construction of adequate remedies for racial subordination. n96 Although all people of color suffer racism, often in similar ways, racial hierarchies impact communities of color in diverse ways. A narrow focus on black/white subjugation severely limits the reach of antiracist remedies. The black/white paradigm also prevents persons of color from engaging in coalition politics. n97 By treating racism as a problem that affects blacks primarily (or exclusively), racial discourse in the United States divides persons of color who could align to create formidable political forces in the battle for racial justice. Binary racial discourse also causes persons of color to compete for the attention of whites, as marginalized racial groups treat racial justice as a [*1201] zero-sum game. n98 Instead of recognizing the pervasiveness and complexity of racial injuries, binary racial discourse leads to the tyranny of oppression ranking and to competing demands for centrality in a marginalized space of racial victimization. Recently, Critical Race Theorists, responding to the multiracial critics, have attempted to contextualize binary racial discourse. Devon Carbado, for example, recognizes the existence of the so-called black/white paradigm but pushes its critics to consider that this paradigm privileges whites and subordinates blacks. n99 Because blacks and whites are situated differently with respect to the black/white paradigm, their investment in binary racial discourse likely serves diverging interests. n100 If whites created the paradigm, then directing multiracial critiques toward black scholars might be misguided. Furthermore, several scholars, including those who reject binary racial politics, have documented the unique experiences of blacks in the construction of racism in the United States. n101 "Black exceptionalism" n102 might provide a historical and sociological explanation for the predominance of black/white racial discourse. Also, resistance to multiracial discourse among blacks might exist because non-black persons of color often benefit from white supremacy. That is, non-black persons of color sometimes align themselves ideologically and culturally with whites to elevate their status in a racially hierarchical society. n103 The embrace of racial hierarchy among people of [*1202] color and white-supremacist privileging (even if shifting and extremely limited) of non-black communities of color impede the willingness of blacks to engage in multiracial discourse. Furthermore, black experiences are relevant to the experiences of other persons of color for two reasons. First, anti-black racism provides an institutional and historical framework for the subordination of non-black persons of color. n104 Much of the racial hierarchy in the United States was concretized during slavery - though not exclusively. n105 The formation of a rigid racial caste structure in the black/white context legitimizes racist practices against all persons of color. n106 Second, persons of color do not exist in mutually exclusive groups. Latino communities, for example, have large populations of persons of African descent; thus, it is difficult to bifurcate Latino and black experiences. n107 Abolishing the black/white paradigm, therefore, might preclude analysis of the unique experiences facing black Latinos. Ultimately, however, the exclusive deployment of a binary black/white paradigm artificially narrows racial discourse and harms racial justice efforts. In order to construct adequate antiracist theories and to develop effective remedies for racial injustice, Critical Race Theorists must excavate the multidimensional harms that racial injustice causes, including harms that are racial but not endured by blacks. Furthermore, progressive racial politics can only survive with broad political support. The most likely support for progressive racial change comes from persons of color. Yet, the deep divisions that result from binary racial politics hinders the formation of helpful antiracist alliances. Finally, a multiracial discourse may help blacks demonstrate the pervasiveness of racial inequality. Whites tend to view racism as a relic of prior generations, and they often respond to blacks' claims of ongoing racial injustice with suspicion. n108 Moreover, [*1203] in a white-supremacist culture, binary racial discourse obscures the experiences of discrimination experienced by Latinos and Asian Americans. n109 As a result, whites argue that blacks should emulate "model minorities," usually Asian Americans, who either do not suffer from racism or do not believe that racism injures them enough to oppose it on a political level. n110 Binary racial discourse therefore allows whites to discredit blacks' claims of racism by offering Asian Americans as proof that the United States has eradicated racial injustice, or that blacks can easily overcome what "little" racism still exists. Multiracial discourse, however, offers a powerful rebuttal to this negative and deceitful discourse. By portraying the complexity of racial inequality, Critical Race Theorists can counter a white-supremacist narrative that disparages blacks' assertions of racial injustice by deploying model minority constructs. n111
Voting affirmative requires you, as a white judge, to affirm a plan that uses the n-word. They may win that it’s ok, or even productive, for blacks to use the word, but there’s no defense of whites using it.

case

There is demonstrable progress in racial inequality—this is not to say that everything is perfect by any means, but it does prove that pragmatic change is possible within the current system

Feldscher, Harvard School of Public Health, 9/19/’13
(Karen, “Progress, but challenges in reducing racial disparities,” http://www.hsph.harvard.edu/news/features/progress-but-challenges-in-reducing-racial-disparities/)

September 19, 2013 — Disparities between blacks and whites in the U.S. remain pronounced—and health is no exception. A panel of experts at Harvard School of Public Health (HSPH) discussed these disparities—what they are, why they persist, and what to do about them—at a September 12, 2013 event titled “Dialogue on Race, Justice, and Public Health.” The event was held in Kresge G-1 and featured panelists Lisa Coleman, Harvard University’s chief diversity officer; David Williams, Florence Sprague Norman and Laura Smart Norman Professor of Public Health in the HSPH Department of Social and Behavioral Sciences; Chandra Jackson, Yerby Postdoctoral Research Fellow in the HSPH Department of Nutrition; and Zinzi Bailey, a fifth-year doctoral student in the HSPH Department of Social and Behavioral Sciences. Robert Blendon, Richard L. Menschel Professor of Public Health and Professor of Health Policy and Political Analysis at HSPH, moderated the discussion. Gains, but pains Health care disparities are troubling, Coleman said. One study found that doctors recommended coronary revascularization—bypass surgery that replaces blocked blood vessels with new ones—among white patients with heart disease 50% of the time, but just 23% of the time for blacks. Black women are less likely to be given a bone marrow density test than white women, even when it’s known they’ve had prior fractures. And the black infant mortality rate is 2.3 times higher than that of non-Hispanic whites. Each speaker acknowledged that racial minorities have made significant gains over the past half-century, but said there is much more work still to do. They cited statistics providing stark evidence of continuing disparities in health, wealth, education, income, arrest and incarceration rates, foreclosure rates, and poverty. Coleman called the data “disconcerting; in some cases, alarming.” Schools are desegregated, she said, but not integrated; median income is $50,000 per year for whites but $31,000 a year for blacks and $37,000 a year for Hispanics; since the 1960s, the unemployment rate among blacks has been two to two-and-a-half times higher than for whites; and one in three black men can expect to spend time in prison during their lifetimes. Blendon shared results from surveys that accentuate sharp differences of opinion about how well blacks are faring in the U.S. For instance, in a survey that asked participants if they thought that the lives of black Americans had changed dramatically over the past 50 years, 54% of whites said yes but only 29% of blacks did. Another survey asked whether or not people approved of the verdict in the George Zimmerman trial; 51% of whites approved but only 9% of blacks did. Reducing disparities through research, education Jackson talked about growing up in a segregated neighborhood in Atlanta and attending a school with 99% black students and inadequate resources. She became the first in her family to attend college. Now, through her research, she hopes to expose and reduce racial health disparities. In a recent study in the American Journal of Epidemiology, Jackson and colleagues reported that blacks—particularly black professionals—get less sleep than whites, which can have potentially negative impacts on health. Bailey discussed what’s known as the “school-to-prison pipeline”—a trajectory in which black teens do poorly in school, get held back a grade, drop out, commit a crime, then end up in jail. On the flip side, she said, there are “diversity pipelines” to recruit minority students into higher education. “Often these programs target students who have already avoided the school-to-prison pipeline,” Bailey said, noting that she would like to see higher education institutions connect with black students at earlier ages to steer them toward positive choices.
Progressivism is possible, and it depends on effective decision-making, so T turns the case
Clark, professor of law – Catholic University, ‘95

(Leroy D., 73 Denv. U.L. Rev. 23) 

I must now address the thesis that there has been no evolutionary progress for blacks in America. Professor Bell concludes that blacks improperly read history if we believe, as Americans in general believe, that progress--racial, in the case of blacks--is "linear and evolutionary." n49 According to Professor Bell, the "American dogma of automatic progress" has never applied to blacks. n50 Blacks will never gain full equality, and "even those herculean efforts we hail as successful will produce no more than temporary 'peaks of progress,' short-lived victories that slide into irrelevance." n51

Progress toward reducing racial discrimination and subordination has never been "automatic," if that refers to some natural and inexorable process without struggle. Nor has progress ever been strictly "linear" in terms of unvarying year by year improvement, because the combatants on either side of the equality struggle have varied over time in their energies, resources, capacities, and the quality of their plans. Moreover, neither side could predict or control all of the variables which accompany progress or non-progress; some factors, like World War II, occurred in the international arena, and were not exclusively under American control.

With these qualifications, and a long view of history, blacks and their white allies achieved two profound and qualitatively different leaps forward toward the goal of equality: the end of slavery, and the Civil Rights Act of 1964. Moreover, despite open and, lately, covert resistance, black progress has never been shoved back, in a qualitative sense, to the powerlessness and abuse of periods preceding these leaps forward. n52

The aff’s claim state engagement is impossible destroys progressivism and re-entrenches racism—we can acknowledge every problem with the status quo, but adopt a pragmatic orientation towards solutions

Clark, professor of law – Catholic University, ‘95
(Leroy D., 73 Denv. U.L. Rev. 23) 

A Final Word

Despite Professor Bell's prophecy of doom, I believe he would like to have his analysis proven wrong. However, he desperately leans on a tactic from the past--laying out the disabilities of the black condition and accusing whites of not having the moral strength to act fairly. That is the ultimate theme in both of his books and in much of his law review writing. That tactic not only lacks full force against today's complex society, it also becomes, for many whites, an exaggerated claim that racism is the sole cause of black misfortunes. n146 Many whites may feel about the black condition what many of us may have felt about the homeless: dismayed, but having no clear answer as to how the problem is to be solved, and feeling individually powerless if the resolution calls for massive resources that we, personally, lack. Professor Bell's two books may confirm this sense of powerlessness in whites with a limited background in this subject, because Professor Bell does not offer a single programmatic approach toward changing the circumstance of blacks. He presents only startling, unanalyzed prophecies of doom, which will easily garner attention from a controversy-hungry media. n147

It is much harder to exercise imagination to create viable strategies for change. n148 Professor Bell sensed the despair that the average--especially average black--reader would experience, so he put forth rhetoric urging an "unremitting struggle that leaves no room for giving up." n149 His contention is ultimately hollow, given the total sweep of his work.

At some point it becomes dysfunctional to refuse giving any credit to the very positive abatements of racism that occurred with white support, and on occasion, white leadership. Racism thrives in an atmosphere of insecurity, apprehension about the future, and inter-group resentments. Unrelenting, unqualified accusations only add to that negative atmosphere. Empathetic and more generous responses are possible in an atmosphere of support, security, and a sense that advancement is possible; the greatest progress of blacks occurred during the 1960s and early 1970s when the economy was expanding. Professor Bell's "analysis" is really only accusation and "harassing white folks," and is undermining and destructive. There is no love--except for his own group--and there is a constricted reach for an understanding of whites. There is only rage and perplexity. No bridges are built--only righteousness is being sold.

A people, black or white, are capable only to the extent they believe they are. Neither I, nor Professor Bell, have a crystal ball, but I do know that creativity and a drive for change are very much linked to a belief that they are needed, and to a belief that they can make a difference. The future will be shaped by past conditions and the actions of those over whom we have no control. Yet it is not fixed; it will also be shaped by the attitudes and energy with which we face the future. Writing about race is to engage in a power struggle. It is a non-neutral political act, and one must take responsibility for its consequences. Telling whites that they are irremediably racist is not mere "information"; it is a force that helps create the future it predicts. If whites believe the message, feelings of futility could overwhelm any further efforts to seek change. I am encouraged, however, that the motto of the most articulate black spokesperson alive today, Jesse Jackson, is, "Keep hope alive!" and that much of the strength of Martin Luther King, Jr. was his capacity to "dream" us toward a better place.

No social death – history proves

Vincent Brown, Prof. of History and African and African-American Studies @ Harvard Univ., December 2009, "Social Death and Political Life in the Study of Slavery," American Historical Review, p. 1231-1249

THE PREMISE OF ORLANDO PATTERSON’S MAJOR WORK, that enslaved Africans were natally alienated and culturally isolated, was challenged even before he published his influential thesis, primarily by scholars concerned with “survivals” or “retentions” of African culture and by historians of slave resistance. In the early to mid-twentieth century, when Robert Park’s view of “the Negro” predominated among scholars, it was generally assumed that the slave trade and slavery had denuded black people of any ancestral heritage from Africa. The historians Carter G. Woodson and W. E. B. Du Bois and the anthropologist Melville J. Herskovits argued the opposite. Their research supported the conclusion that while enslaved Africans could not have brought intact social, political, and religious institutions with them to the Americas, they did maintain significant aspects of their cultural backgrounds.32 Herskovits ex- amined “Africanisms”—any practices that seemed to be identifiably African—as useful symbols of cultural survival that would help him to analyze change and continuity in African American culture.33 He engaged in one of his most heated scholarly disputes with the sociologist E. Franklin Frazier, a student of Park’s, who empha- sized the damage wrought by slavery on black families and folkways.34 More recently, a number of scholars have built on Herskovits’s line of thought, enhancing our understanding of African history during the era of the slave trade. Their studies have evolved productively from assertions about general cultural heritage into more precise demonstrations of the continuity of worldviews, categories of belonging, and social practices from Africa to America. For these scholars, the preservation of distinctive cultural forms has served as an index both of a resilient social personhood, or identity, and of resistance to slavery itself. 35

Scholars of slave resistance have never had much use for the concept of social death. The early efforts of writers such as Herbert Aptheker aimed to derail the popular notion that American slavery had been a civilizing institution threatened by “slave crime.”36 Soon after, studies of slave revolts and conspiracies advocated the idea that resistance demonstrated the basic humanity and intractable will of the enslaved—indeed, they often equated acts of will with humanity itself. As these writ- ers turned toward more detailed analyses of the causes, strategies, and tactics of slave revolts in the context of the social relations of slavery, they had trouble squaring abstract characterizations of “the slave” with what they were learning about the en- slaved.37 Michael Craton, who authored Testing the Chains: Resistance to Slavery in the British West Indies, was an early critic of Slavery and Social Death, protesting that what was known about chattel bondage in the Americas did not confirm Patterson’s definition of slavery. “If slaves were in fact ‘generally dishonored,’ ” Craton asked, “how does he explain the degrees of rank found among all groups of slaves—that is, the scale of ‘reputation’ and authority accorded, or at least acknowledged, by slave and master alike?” How could they have formed the fragile families documented by social historians if they had been “natally alienated” by definition? Finally, and per- haps most tellingly, if slaves had been uniformly subjected to “permanent violent domination,” they could not have revolted as often as they did or shown the “varied manifestations of their resistance” that so frustrated masters and compromised their power, sometimes “fatally.”38 The dynamics of social control and slave resistance falsified Patterson’s description of slavery even as the tenacity of African culture showed that enslaved men, women, and children had arrived in the Americas bearing much more than their “tropical temperament.”

The cultural continuity and resistance schools of thought come together pow- erfully in an important book by Walter C. Rucker, The River Flows On: Black Re- sistance, Culture, and Identity Formation in Early America. In Rucker’s analysis of slave revolts, conspiracies, and daily recalcitrance, African concepts, values, and cul- tural metaphors play the central role. Unlike Smallwood and Hartman, for whom “the rupture was the story” of slavery, Rucker aims to reveal the “perseverance of African culture even among second, third, and fourth generation creoles.”39 He looks again at some familiar events in North America—New York City’s 1712 Coromantee revolt and 1741 conspiracy, the 1739 Stono rebellion in South Carolina, as well as the plots, schemes, and insurgencies of Gabriel Prosser, Denmark Vesey, and Nat Turner—deftly teasing out the African origins of many of the attitudes and actions of the black rebels. Rucker outlines how the transformation of a “shared cultural heritage” that shaped collective action against slavery corresponded to the “various steps Africans made in the process of becoming ‘African American’ in culture, orientation, and identity.”40

The invocation of social death as ontologically inevitable inscribes a pessimism towards politics which makes agency impossible and oversimplifies the history of resistance

Vincent Brown, Prof. of History and African and African-American Studies @ Harvard Univ., December 2009, "Social Death and Political Life in the Study of Slavery," American Historical Review, p. 1231-1249

Specters of the Atlantic is a compellingly sophisticated study of the relation be- tween the epistemologies underwriting both modern slavery and modern capitalism, but the book’s discussion of the politics of anti-slavery is fundamentally incomplete. While Baucom brilliantly traces the development of “melancholy realism” as an op- positional discourse that ran counter to the logic of slavery and finance capital, he has very little to say about the enslaved themselves. Social death, so well suited to the tragic perspective, stands in for the experience of enslavement. While this heightens the reader’s sense of the way Atlantic slavery haunts the present, Baucom largely fails to acknowledge that the enslaved performed melancholy acts of accounting not unlike those that he shows to be a fundamental component of abolitionist and human rights discourses, or that those acts could be a basic element of slaves’ oppositional activities. In many ways, the effectiveness of his text depends upon the silence of slaves—it is easier to describe the continuity of structures of power when one down- plays countervailing forces such as the political activity of the weak. So Baucom’s deep insights into the structural features of Atlantic slave trading and its afterlife come with a cost. Without engagement with the politics of the enslaved, slavery’s history serves as an effective charge leveled against modernity and capitalism, but not as an uneven and evolving process of human interaction, and certainly not as a locus of conflict in which the enslaved sometimes won small but important victories.11

Specters of the Atlantic is self-consciously a work of theory (despite Baucom’s prodigious archival research), and social death may be largely unproblematic as a matter of theory, or even law. In these arenas, as David Brion Davis has argued, “the slave has no legitimate, independent being, no place in the cosmos except as an instrument of her or his master’s will.”12 But the concept often becomes a general description of actual social life in slavery. Vincent Carretta, for example, in his au- thoritative biography of the abolitionist writer and former slave Olaudah Equiano, agrees with Patterson that because enslaved Africans and their descendants were “stripped of their personal identities and history, [they] were forced to suffer what has been aptly called ‘social death.’ ” The self-fashioning enabled by writing and print “allowed Equiano to resurrect himself publicly” from the condition that had been imposed by his enslavement.13 The living conditions of slavery in eighteenth-century Jamaica, one slave society with which Equiano had experience, are described in rich detail in Trevor Burnard’s unflinching examination of the career of Thomas Thistle- wood, an English migrant who became an overseer and landholder in Jamaica, and who kept a diary there from 1750 to 1786. Through Thistlewood’s descriptions of his life among slaves, Burnard glimpses a “world of uncertainty,” where the enslaved were always vulnerable to repeated depredations that actually led to “significant slave dehumanization as masters sought, with considerable success, to obliterate slaves’ personal histories.” Burnard consequently concurs with Patterson: “slavery completely stripped slaves of their cultural heritage, brutalized them, and rendered ordinary life and normal relationships extremely difficult.”14 This was slavery, after all, and much more than a transfer of migrants from Africa to America.15 Yet one wonders, after reading Burnard’s indispensable account, how slaves in Jamaica or- ganized some of British America’s greatest political events during Thistlewood’s time and after, including the Coromantee Wars of the 1760s, the 1776 Hanover conspiracy, and the Baptist War of 1831–1832. Surely they must have found some way to turn the “disorganization, instability, and chaos” of slavery into collective forms of belonging and striving, making connections when confronted with alien- ation and finding dignity in the face of dishonor. Rather than pathologizing slaves by allowing the condition of social death to stand for the experience of life in slavery, then, it might be more helpful to focus on what the enslaved actually made of their

situation.

Among the most insightful texts to explore the experiential meaning of Afro- Atlantic slavery (for both the slaves and their descendants) are two recent books by Saidiya Hartman and Stephanie Smallwood. Rather than eschewing the concept of social death, as might be expected from writing that begins by considering the per- spective of the enslaved, these two authors use the idea in penetrating ways. Hart- man’s Lose Your Mother: A Journey along the Atlantic Slave Route and Smallwood’s Saltwater Slavery: A Middle Passage from Africa to American Diaspora extend social death beyond a general description of slavery as a condition and imagine it as an experience of self. Here both the promise and the problem with the concept are most fully apparent.16
Both authors seek a deeper understanding of the experience of enslavement and its consequences for the past, present, and future of black life than we generally find in histories of slavery. In Hartman’s account especially, slavery is not only an object of study, but also the focus of a personal memoir. She travels along a slave route in Ghana, from its coastal forts to the backcountry hinterlands, symbolically reversing the first stage of the trek now commonly called the Middle Passage. In searching prose, she meditates on the history of slavery in Africa to explore the precarious nature of belonging to the social category “African American.” Rendering her re- markable facility with social theory in elegant and affective terms, Hartman asks the question that nags all identities, but especially those forged by the descendants of slaves: What identifications, imagined affinities, mythical narratives, and acts of re- membering and forgetting hold the category together? Confronting her own alienation from any story that would yield a knowable genealogy or a comfortable identity, Hartman wrestles with what it means to be a stranger in one’s putative motherland, to be denied country, kin, and identity, and to forget one’s past—to be an orphan.17 Ultimately, as the title suggests, Lose Your Mother is an injunction to accept dis- possession as the basis of black self-definition.

Such a judgment is warranted, in Hartman’s account, by the implications of social death both for the experience of enslavement and for slavery’s afterlife in the present. As Patterson delineated in sociological terms the death of social personhood and the reincorporation of individuals into slavery, Hartman sets out on a personal quest to “retrace the process by which lives were destroyed and slaves born.”18 When she contends with what it meant to be a slave, she frequently invokes Patterson’s idiom: “Seized from home, sold in the market, and severed from kin, the slave was for all intents and purposes dead, no less so than had he been killed in combat. No less so than had she never belonged to the world.” By making men, women, and children into commodities, enslavement destroyed lineages, tethering people to own- ers rather than families, and in this way it “annulled lives, transforming men and women into dead matter, and then resuscitated them for servitude.” Admittedly, the enslaved “lived and breathed, but they were dead in the social world of men.”19 As it turns out, this kind of alienation is also part of what it presently means to be African American. “The transience of the slave’s existence,” for example, still leaves its traces in how black people imagine and speak of home:

We never tire of dreaming of a place that we can call home, a place better than here, wherever here might be . . . We stay there, but we don’t live there . . . Staying is living in a country without exercising any claims on its resources. It is the perilous condition of existing in a world in which you have no investments. It is having never resided in a place that you can say is yours. It is being “of the house” but not having a stake in it. Staying implies transient quarters, a makeshift domicile, a temporary shelter, but no attachment or affiliation. This sense of not belonging and of being an extraneous element is at the heart of slavery.20

“We may have forgotten our country,” Hartman writes, “but we haven’t forgotten our dispossession.”21

Like Baucom, Hartman sees the history of slavery as a constituent part of a tragic present. Atlantic slavery continues to be manifested in black people’s skewed life chances, poor education and health, and high rates of incarceration, poverty, and premature death. Disregarding the commonplace temporalities of professional historians, whose literary conventions are generally predicated on a formal distinction between past, present, and future, Hartman addresses slavery as a problem that spans all three. The afterlife of slavery inhabits the nature of belonging, which in turn guides the “freedom dreams” that shape prospects for change. “If slavery persists as an issue in the political life of black America,” she writes, “it is not because of an antiquated obsession with bygone days or the burden of a too-long memory, but because black lives are still imperiled and devalued by a racial calculus and a political arithmetic that were entrenched centuries ago.”22

A professor of English and comparative literature, Hartman is in many respects in a better position than most historians to understand events such as the funeral aboard the Hudibras. This is because for all of her evident erudition, her scholarship is harnessed not so much to a performance of mastery over the facts of what hap- pened, which might substitute precision for understanding, as to an act of mourning, even yearning. She writes with a depth of introspection and personal anguish that is transgressive of professional boundaries but absolutely appropriate to the task. Reading Hartman, one wonders how a historian could ever write dispassionately about slavery without feeling complicit and ashamed. For dispassionate accounting—exemplified by the ledgers of slave traders—has been a great weapon of the powerful, an episteme that made the grossest violations of personhood acceptable, even necessary. This is the kind of bookkeeping that bore fruit upon the Zong. “It made it easier for a trader to countenance yet another dead black body or for a captain to dump a shipload of captives into the sea in order to collect the insurance, since it wasn’t possible to kill cargo or to murder a thing already denied life. Death was simply part of the workings of the trade.” The archive of slavery, then, is “a mortuary.” Not content to total up the body count, Hartman offers elegy, echoing in her own way the lamentations of the women aboard the Hudibras. Like them, she is concerned with the dead and what they mean to the living. “I was desperate to reclaim the dead,” she writes, “to reckon with the lives undone and obliterated in the making of human commodities.”23

It is this mournful quality of Lose Your Mother that elevates it above so many histories of slavery, but the same sense of lament seems to require that Hartman overlook small but significant political victories like the one described by Butter- worth. Even as Hartman seems to agree with Paul Gilroy on the “value of seeing the consciousness of the slave as involving an extended act of mourning,” she remains so focused on her own commemorations that her text makes little space for a consideration of how the enslaved struggled with alienation and the fragility of belonging, or of the mourning rites they used to confront their condition.24 All of the ques- tions she raises about the meaning of slavery in the present—both highly personal and insistently political—might as well be asked about the meaning of slavery to slaves themselves, that is, if one begins by closely examining their social and political lives rather than assuming their lack of social being. Here Hartman is undone by her reliance on Orlando Patterson’s totalizing definition of slavery. She asserts that “no solace can be found in the death of the slave, no higher ground can be located, no perspective can be found from which death serves a greater good or becomes any- thing other than what it is.”25 If she is correct, the events on the Hudibras were of negligible importance. And indeed, Hartman’s understandable emphasis on the personal damage wrought by slavery encourages her to disavow two generations of social history that have demonstrated slaves’ remarkable capacity to forge fragile com- munities, preserve cultural inheritance, and resist the predations of slaveholders. This in turn precludes her from describing the ways that violence, dislocation, and death actually generate culture, politics, and consequential action by the enslaved.26

This limitation is particularly evident in a stunning chapter that Hartman calls “The Dead Book.” Here she creatively reimagines the events that occurred on the voyage of the slave ship Recovery, bound, like the Hudibras, from the Bight of Biafra to Grenada, when Captain John Kimber hung an enslaved girl naked from the mizzen stay and beat her, ultimately to her death, for being “sulky”: she was sick and could not dance when so ordered. As Hartman notes, the event would have been unre- markable had not Captain Kimber been tried for murder on the testimony of the ship’s surgeon, a brief transcript of the trial been published, and the woman’s death been offered up as allegory by the abolitionist William Wilberforce and the graphic satirist Isaac Cruikshank. Hartman re-creates the murder and the surge of words it inspired, representing the perspectives of the captain, the surgeon, and the aboli tionist, for each of whom the girl was a cipher “outfitted in a different guise,” and then she puts herself in the position of the victim, substituting her own voice for the unknowable thoughts of the girl. Imagining the experience as her own and wistfully representing her demise as a suicide—a final act of agency—Hartman hopes, by this bold device, to save the girl from oblivion. Or perhaps her hope is to prove the impossibility of ever doing so, because by failing, she concedes that the girl cannot be put to rest. It is a compelling move, but there is something missing. Hartman discerns a convincing subject position for all of the participants in the events sur- rounding the death of the girl, except for the other slaves who watched the woman die and carried the memory with them to the Americas, presumably to tell others, plausibly even survivors of the Hudibras, who must have drawn from such stories a basic perspective on the history of the Atlantic world. For the enslaved spectators, Hartman imagines only a fatalistic detachment: “The women were assembled a few feet away, but it might well have been a thousand. They held back from the girl, steering clear of her bad luck, pestilence, and recklessness. Some said she had lost her mind. What could they do, anyway? The women danced and sang as she lay dying.”

Hartman ends her odyssey among the Gwolu, descendants of peoples who fled the slave raids and who, as communities of refugees, shared her sense of dispos- session. “Newcomers were welcome. It didn’t matter that they weren’t kin because genealogy didn’t matter”; rather, “building community did.” Lose Your Mother con- cludes with a moving description of a particular one of their songs, a lament for those who were lost, which resonated deeply with her sense of slavery’s meaning in the present. And yet Hartman has more difficulty hearing similar cries intoned in the past by slaves who managed to find themselves.27

Saltwater Slavery has much in common with Lose Your Mother. Smallwood’s study of the slave trade from the Gold Coast to the British Americas in the late seventeenth and early eighteenth centuries likewise redeems the experience of the people traded like so many bolts of cloth, “who were represented merely as ciphers in the political arithmetic,” and therefore “feature in the documentary record not as subjects of a social history but as objects or quantities.”28 Each text offers a penetrating analysis of the market logic that turned people into goods. Both books work with the concept of social death. However, Smallwood examines the problem of social death for the enslaved even more closely than Hartman does.29

Like Hartman, Smallwood sees social death as a by-product of commodification. “If in the regime of the market Africans’ most socially relevant feature was their exchangeability,” she argues, “for Africans as immigrants the most socially relevant feature was their isolation, their desperate need to restore some measure of social life to counterbalance the alienation engendered by their social death.” But Small- wood’s approach is different in a subtle way. Whereas for Hartman, as for others, social death is an accomplished state of being, Smallwood veers between a notion of social death as an actual condition produced by violent dislocation and social death as a compelling threat. On the one hand, she argues, captivity on the Atlantic littoral was a social death. Exchangeable persons “inhabited a new category of mar- ginalization, one not of extreme alienation within the community, but rather of ab- solute exclusion from any community.” She seems to accept the idea of enslaved commodities as finished products for whom there could be no socially relevant relationships: “the slave cargo constituted the antithesis of community.” Yet elsewhere she contends that captives were only “menaced” with social death. “At every point along the passage from African to New World markets,” she writes, “we find a stark contest between slave traders and slaves, between the traders’ will to commodify people and the captives’ will to remain fully recognizable as human subjects.”30 Here, I think, Smallwood captures the truth of the idea: social death was a receding ho- rizon—the farther slaveholders moved toward the goal of complete mastery, the more they found that struggles with their human property would continue, even into the most elemental realms: birth, hunger, health, fellowship, sex, death, and time.

If social death did not define the slaves’ condition, it did frame their vision of apocalypse. In a harrowing chapter on the meaning of death (that is, physical death) during the Atlantic passage, Smallwood is clear that the captives could have no frame of reference for the experience aboard the slave ships, but she also shows how des- perate they were to make one. If they could not reassemble some meaningful way to map their social worlds, “slaves could foresee only further descent into an endless purgatory.” The women aboard the Hudibras were not in fact the living dead; they were the mothers of gasping new societies. Their view of the danger that confronted them made their mourning rites vitally important, putting these at the center of the women’s emerging lives as slaves—and as a result at the heart of the struggles that would define them. As Smallwood argues, this was first and foremost a battle over their presence in time, to define their place among ancestors, kin, friends, and future progeny. “The connection Africans needed was a narrative continuity between past and present—an epistemological means of connecting the dots between there and here, then and now, to craft a coherent story out of incoherent experience.” That is precisely what the women on the Hudibras fought to accomplish.31

Black people aren’t ontologically dead and Wilderson’s politics fail
SAËR MATY BÂ, teaches film at Portsmouth University, September 2011 "The US Decentred: From Black Social Death to Cultural Transformation" book review of Red, Black & White: Cinema and the Structure of US Antagonisms and Mama Africa: Reinventing Blackness in Bahia, Cultural Studies Review volume 17 number 2 http://epress.lib.uts.edu.au/journals/index.php/csrj/index pp. 381–91 

Red, White and Black is particularly undermined by Wilderson’s propensity for exaggeration and blinkeredness. In chapter nine, ‘“Savage” Negrophobia’, he writes:

The philosophical anxiety of Skins is all too aware that through the Middle Passage, African culture became Black ‘style’ ... Blackness can be placed and displaced with limitless frequency and across untold territories, by whoever so chooses. Most important, there is nothing real Black people can do to either check or direct this process ... Anyone can say ‘nigger’

because anyone can be a ‘nigger’. (235)7

Similarly, in chapter ten, ‘A Crisis in the Commons’, Wilderson addresses the issue of ‘Black time’. Black is irredeemable, he argues, because, at no time in history had it been deemed, or deemed through the right historical moment and place. In other words, the black moment and place are not right because they are ‘the ship hold of the Middle Passage’: ‘the most coherent temporality ever deemed as Black time’ but also ‘the “moment” of no time at all on the map of no place at all’. (279)

Not only does Pinho’s more mature analysis expose this point as preposterous (see below), I also wonder what Wilderson makes of the countless historians’ and sociologists’ works on slave ships, shipboard insurrections and/during the Middle Passage,8 or of groundbreaking jazz‐studies books on cross‐cultural dialogue like The Other Side of Nowhere (2004). Nowhere has another side, but once Wilderson theorises blacks as socially and ontologically dead while dismissing jazz as ‘belonging nowhere and to no one, simply there for the taking’, (225) there seems to be no way back. It is therefore hardly surprising that Wilderson ducks the need to provide a solution or alternative to both his sustained bashing of blacks and anti‐ Blackness.9 Last but not least, Red, White and Black ends like a badly plugged announcement of a bad Hollywood film’s badly planned sequel: ‘How does one deconstruct life? Who would benefit from such an undertaking? The coffle approaches with its answers in tow.’ (340)

Their marketing of anitblack resistance for the ballot freezes activism

James 3 (Joy, Ph.d, Professor of Africana Studies @ Brown “Academia, activism, and imprisoned intellectuals.” http://www.thefreelibrary.com/Academia,+activism,+and+imprisoned+intellectuals.-a0133368005)

Thus, beyond confronting the social crises and military and ideological wars enacted by the state, we are disturbed, destabilized, and therefore challenged by the commodification of our own educational sites and political movements. The marketplace--as the dominant metaphor and construct--influences our consciousness and regulates our lives to shape both academia and activism. Conformity and compliance, rebellion and resistance, are often channeled through and structured by markets that turn intellect and action into objects for trade and barter in competition for status and acquisition, while making our ideals (freedom and justice) and their representatives (prisoners of resistance) into commodities. Through books, videos, and CDs, political representations are purchased and circulated with the intent of creating greater demand not only for the "product," but also for social justice, release campaigns, opposition to expanding police and military powers, and executions and state violence. For the imprisoned, the possibility of release, or at least remembrance, mitigates their social death in prison (or physical death, as in the cases of MOVE's Merle Africa and former Black Panther Albert Nuh Washington). Academics and activists use the market to highlight the human rights abuses and conditions of the imprisoned, the 2.5 million people locked in U.S. penal institutions, and the perpetuation of torture and slavery through the Thirteenth Amendment. The irony is that commodification is another form of containment. Although Harlow advocates the "activist counterapproach" to consumption, not all activism provides an alternative. Some of it re-inscribes the competition, opportunism, disciplinary mechanisms, and demands for institutional loyalty that characterize the marketplace. Activism or activists, like academia and academics, have their own forms of commerce. At their weakest and most problematic points, they share, in their respective sites, careerism, appropriation, and the assertion of "authoritative" voices. For instance, the "political prisoner-as-icon" can be deployed to minimize or silence external and internal critiques. Editors, translators, and advocates can wield iconic power as surrogates (and in surreal fashion use that proxy against the incarcerated themselves). The structural position that the non-incarcerated possess, a quite valuable commodity, permits the appropriation of voice and new forms of dependencies. Perhaps, the imprisoned use self-censorship not only as a shield against their guards (as Marilyn Buck describes in On Self-Censorship), but also as armor against their allies. Political prisoners have strategies to counter "free" progressives, given that in the social death of the prisoner rebel, the state is not the only entity that has the ability to capitalize on or cannibalize captive bodies. If indeed the political prisoner or imprisoned intellectual can be either "freed" or frozen in academic and/or activist discourse and productivity, then it is essential that academics-activists, students-scholars, directly communicate with political prisoners, as openly as possible given the structural disparities.
Bureaucracy is necessary to the sustenance of radical resistance – actually burning it down creates a void of action that ends in psyhchosis

Carlson 2k (David Gray, Professor of Law, Benjamin N. Cardozo School of Law Columbia Law Review  November, 1999)

Schlag presents a dark vision of what he calls "the bureaucracy," which crushes us and controls us. It operates on "a field of pain and death." n259 It deprives us of choice, speech, n260 and custom. n261 As bureaucracy cannot abide great minds, legal education must suppress greatness through mind numbing repetition. n262 In fact, legal thought is the bureaucracy and cannot be distinguished from it. n263 If legal thought tried to buck the bureaucracy, the bureaucracy would instantly crush it. n264 Schlag observes that judges have taken "oaths that require subordination of truth, understanding, and insight, to the preservation of certain bureaucratic governmental institutions and certain sacred texts." n265 Legal scholarship and lawyers generally n266 are the craven tools of bureaucracy, and those who practice law or scholarship simply serve to justify and strengthen the bureaucracy. "If there were no discipline of American law, the liberal state would have to invent it." n267 "Legal thinkers in effect serve as a kind of P.R. firm for the bureaucratic state." n268 Legal scholarship has sold out to the bureaucracy: Insofar as the expressions of the state in the form of [statutes, etc.] can be expected to endure, so can the discipline that so helpfully organizes, rationalizes, and represents these expressions as intelligent knowledge. As long as the discipline shows obeisance to the authoritative legal forms, it enjoys the backing of the state... Disciplinary knowledge of law can be true not because it is true, but because the state makes it true. n269 Scholarship produces a false "conflation between what [academics] celebrate as 'law' and the ugly bureaucratic noise that grinds daily in the [*1946] [ ] courts...." n270 Scholarship "becomes the mode of discourse by which bureaucratic institutions and practices re-present themselves as subject to the rational ethical-moral control of autonomous individuals." n271 "The United States Supreme Court and its academic groupies in the law schools have succeeded in doing what many, only a few decades ago, would have thought impossible. They have succeeded in making Kafka look naive." n272 Lacanian theory allows us to interpret the meaning of this anti-Masonic vision precisely. Schlag's bureaucracy must be seen as a "paranoid construction according to which our universe is the work of art of unknown creators." n273 In Schlag's view, the bureaucracy is in control of law and language and uses it exclusively for its own purposes. The bureaucracy is therefore the Other of the Other, "a hidden subject who pulls the strings of the great Other (the symbolic order)." n274 The bureaucracy, in short, is the superego (i.e., absolute knowledge of the ego), n275 but rendered visible and projected outward. The superego, the ego's stern master, condemns the ego and condemns what it does. Schlag has transferred this function to the bureaucracy. As is customary, n276 by describing Schlag's vision as a paranoid construction, I do not mean to suggest that Professor Schlag is mentally ill or unable to function. Paranoid construction is not in fact the illness. It is an attempt at healing what the illness is - the conflation of the domains of the symbolic, imaginary, and real. n277 This conflation is what Lacan calls "psychosis." Whereas the "normal" subject is split between the three domains, the psychotic is not. He is unable to keep the domains separate. n278 The symbolic domain of language begins to lose place to the real domain. The psychotic raves incoherently, and things begin to talk to [*1947] him directly. n279 The psychotic, "immersed in jouissance," n280 loses desire itself. Paranoia is a strategy the subject adopts to ward off breakdown. The paranoid vision holds together the symbolic order itself and thereby prevents the subject from slipping into the psychotic state in which "the concrete 'I' loses its absolute power over the entire system of its determinations." n281 This of course means - and here is the deep irony of paraonia - that bureaucracy is the very savior of romantic metaphysics. If the romantic program were ever fulfilled - if the bureaucracy were to fold up shop and let the natural side of the subject have its way - subjectivity would soon be enveloped, smothered, and killed in the night of psychosis. n282 Paranoid ambivalence toward bureaucracy (or whatever other fantasy may be substituted for it) is very commonly observed. Most recently, conservatives "organized their enjoyment" by opposing communism. n283 By confronting and resisting an all-encompassing, sinister power, the subject confirms his existence as that which sees and resists the power. n284 As long as communism existed, conservatism could be perceived. When communism disappeared, conservatives felt "anxiety" n285 - a lack of purpose. Although they publicly opposed communism, they secretly regretted its disappearance. Within a short time, a new enemy was found to organize conservative jouissance - the cultural left. (On the left, a similar story could be told about the organizing function of racism and sexism, which, of course, have not yet disappeared.) These humble examples show that the romantic yearning for wholeness is always the opposite of [*1948] what it appears to be. n286 We paranoids need our enemies to organize our enjoyment. Paranoid construction is, in the end, a philosophical interpretation, even in the clinical cases. n287 As Schlag has perceived, the symbolic order of law is artificial. It only exists because we insist it does. We all fear that the house of cards may come crashing down. Paradoxically, it is this very "anxiety" that shores up the symbolic. The normal person knows he must keep insisting that the symbolic order exists precisely because the person knows it is a fiction. n288 The paranoid, however, assigns this role to the bureaucracy (and thereby absolves himself from the responsibility). Thus, paranoid delusion allows for the maintenance of a "cynical" distance between the paranoid subject and the realm of mad psychosis. n289 In truth, cynicism toward bureaucracy shows nothing but the unconfronted depth to which the cynic is actually committed to what ought to be abolished.
Structural antagonism is disempowering and paternalistic—material progress through pragmatic reform is possible

Robinson, professor of law – Howard University, ‘4
(Reginald Leamon, 53 Am. U.L. Rev. 1361)

Since the late 1980s, Race Crits have increasingly practiced n118 a standard methodology, through which they pursue justice and liberation. n119 With textbooks, n120 Race Crits have attempted to settle down what Angela P. Harris once described as an "eclectic, iconoclastic nature." n121 Nevertheless, Race Crits still experiment, perhaps encouraging Williams and Yamamoto to develop their antisubordination practices. In their writings, Race Crits have adopted modernism (or structuralism), allowing them to place faith in liberal ideas like rights, justice, and liberty, even though they deconstruct these legalisms so that they can unearth the truth. n122 Writing within this tension of modernism and postmodernism, these antisubordination practices suffer from the conceptual limits of this structuralist methodology, n123 one standing on the following themes: (1) an insistence on "naming our own reality"; (2) the belief that knowledge and ideas are powerful; (3) a readiness to question basic premises of moderate/incremental civil rights law; (4) the borrowing of insights from social science on race and racism; (5) critical examination of the myths and stories powerful groups use to justify racial subordination; (6) a more contextualized treatment of doctrine; [*1381] (7) criticism of liberal legalisms; and (8) an interest in structural determinism - the ways in which legal tools and thought-structures can impede law reform. n124 Under CRT's modernist and postmodernist methodology, these themes divide two categories: (1) macro structuralism and (2) macro individual agency and social practices. Under macro structuralism, we find "an interest in structural determinism – 
the ways in which legal tools and thought-structures can impede law reform." n125 This feature forms a major set, within which we find its elements: "a readiness to question basic premises of moderate/incremental civil rights law;" "a more contextualized treatment of doctrine;" and "criticism of liberal legalisms." n126 Under macro individual agency and practices, we find an insistence on "naming our own reality," within which we find its elements: "the belief that knowledge and ideas are powerful;" "the borrowing of insights from social science on race and racism;" and "critical examination of the myths and stories powerful groups use to justify racial subordination." n127 Macro structuralism refers to structural forces. Macro individual agency purports to deconstruct these forces, suggesting that Race Crits can free themselves from white racism. Yet, the categories lack efficacy; they never recognize ordinary people as powerful reality creators, earthly gods who name and thus co-create their realities. Believing in rights and questioning how society recognizes these rights, Race Crits never ask if ordinary people currently name a reality that reinforces racism, the very experiences and realities against which they struggle. Rather, Race Crits simply take pity on these people, n128 viewing them as victims of white racism. Out of this view, they work to end white racism so that ordinary people like blacks can live as "free" blacks. If liberal society raced them, this mission belies real freedom. Escaping this tension requires Race Crits to reject a victimization theory, and they must ask: "what is reality?" Right now, these themes methodologically bracket [*1382] Race Crits; they stunt them epistemologically. n129 By relying on these methodological themes, Race Crits can only imagine ordinary people as negated subjects victimized and dominated by white society. Can these ordinary people name their own reality? This question confesses another methodological contradiction. Race Crits like Williams and Yamamoto argue that structural forces rob ordinary people of their right to live as relatively unmediated citizens. These forces emit spirit-murdering stories that infect ordinary people. Whites consume these stories too, which convince them that worthy citizens benefit in a liberal society. If society mesmerizes ordinary people with these stories, are the authors immune? Using postmodernist tools, how do we remember our unmediated selves so that we can effectively violate these stories? Under structuralism, ordinary people cannot truly remember this Self, so on what source can ordinary people rely to name their own reality that helps recall that they have always been earthly gods? None. Ordinary people live as ever-questioning victims who are heartlessly mocked by liberal legalisms like Justice. By declaring that society mocks them and denies them Justice, ordinary people have effectively boiled their stories down to an oft-told sad tale of "structure" versus "agency," in a term: structural determinism. B. Structural Determinism As an antisubordination practice, Williams' Practice and Yamamoto's Praxis grow out of structural determinism. For didactic purposes, I divide this sociological concept into two parts: structuralism and determinism. Structuralism n130 directly links "words" and "reality." n131 It relates things to things. Speaker A talks of things, and even if ordinary people, the listeners, cannot actually "observe" these things, they become accustomed to experiencing the things as real, external forces. n132 Speaker A reveals how society's underlying structure shapes an individual's experience or group's life. n133 For Race Crits, an unseen thing like white racism limits and constrains how people believe, think, feel, and act. n134 [*1383] Determinism states that a clear, narrow set of factors cause social events in a relatively predictable way. n135 Broadly speaking, determinism is any theory, like CRT, that explains the world (e.g., white racism) by definable factors. n136 This approach negates a host of other factors, including human agency. n137 As such, Race Crits can argue against the relative autonomy of ordinary people like blacks so that they can pursue other political ends. By so doing, Race Crits can say that things (or a set of things) cause ordinary people to be subtextual victims, thus explaining the moment-to-moment existence of, say, the black community. If these things victimize ordinary people, it follows that ordinary people lack meaningful human agency. In this way, determinism becomes a reductionist model, emphasizing a limited range of causal social factors that explains why ordinary people like Mexicans suffer racism and racial discrimination. n138 And so within the concept of structural determinism, Race Crits state that they "focus on ways in which the entire structure of legal thought, or at least of major doctrines like the First Amendment, influences its content, always tending toward maintaining the status quo." n139 Delgado and Stefancic go on to say that "once we understand how our categories, tools, and doctrines influence us, we may escape their sway and work more effectively for liberation." n140 That is, structural determinism represents a "concept that a mode of thought or widely shared practice determines significant social outcomes, usually without our conscious knowledge." n141 Yet, despite these determining factors, Delgado, like Williams and Yamamoto, suggests that the buried, negated subject will rise to act. Structural determinism informs not only CRT but also Practice and Praxis, in which the negated subject has only the power to identify structural forces that explain American Indian oppression and interracial conflicts. For example, Yamamoto declares that blacks can be victims and victimizers. n142 If they victimize, can they have agency? More broadly, does such victimizing of victims presuppose that blacks have always had agency, a kind of purposeful human action that sits astride core beliefs? Did Yamamoto mean that at the "borderlands" n143 blacks operate on false consciousness, a racist implant that destroys the respect and self-restraint they would otherwise express toward other blacks? Acting as duress, this [*1384] implant prevents him from forming the criminal mind and volitional will to act criminally against other blacks. Should they be free from state prosecution? The mindset doctrine works seamlessly with structural determinism, thus suggesting that ordinary people cannot likewise name their own reality without reifying dominant values. Accordingly, Yamamoto insists that in the material inquiry, the consortium must reassess group cultural traits and re-articulate racial identities and relationships. n144 This reassessment and re-articulation vet structural forces like misogyny that turn black men against their lovers. n145 1. Macro structuralism In light of my critique, macro structuralism and macro individual agency and practices share common functions. Each major set reveals the degree to which white structural oppression works against ordinary people. Race Crits appear to use these themes to unearth invisible, deeply encrusted forms of structural injustice. n146 These hidden forms permit whites to control ordinary people and men to dominate women. By deconstructing elite white narratives, Race Crits must believe that a payoff exists. The payoff must be white guilt, consciousness raising, or the end of white oppression. n147 This expose should make visible the invisible privilege that whites unjustifiably enjoy, n148 and with real, sober analysis, n149 elite whites will suffer regime changing remorse. Feeling badly, they will condemn themselves as evil, greedy people. With heavy hearts and grieving minds, they will become better people. If CRT's political game is white guilt and black innocence, Race Crits cannot now surgically destroy the mindsets of ordinary people, implying that it is a locus for co-creating their personal experiences of white racism. From CRT's structural [*1385] determinism perspective, ordinary people are simple, empty-headed sheep. Like other liberal subjects, ordinary people, having consumed ideas about limited autonomy, not only serve themselves up as meat for their keepers, but also fall easy prey to systemic predators. To this extent, Race Crits are academic priests who hope to redeem, not ordinary people who cannot control the next moments in their lives, but white elites who have structure-shaping agency. CRT's religious movement discounts ordinary people, seeking not to empower them, but to destroy white narratives, so that ordinary people like blacks can become the unabashedly raced people their parents train them to be! n150 Specifically, macro structuralism focuses on white structural oppression and how dominant narratives impact ordinary people. Let's consider public education. Blacks have struggled to educate their children and to break down artificial barriers to formal education. n151 Yet, during slavery and Jim Crow, blacks were educated, and they excelled academically. Do slavery and Jim Crow politics explain how ordinary people like blacks perform academically? If so, Race Crits must identify the specific historic markers that prevent ordinary people from academic excellence. If not, Race Crits must identify multiple factors, including parental role models, that perforce impact school-age children. n152 As such, structural forces alone cannot explain why blacks do not excel academically. By examining other factors, Race Crits would have to consider cultural practices, core beliefs, and emotions, including the power of thought. n153 This approach subjects ordinary people to attack, perhaps condemnation. Yet, if Race Crits give ordinary people like blacks a pass, thus suggesting that their core beliefs cannot govern academic performance, then they must blame structural forces. They must look to "out there" forces - the power elite and white oppressors. [*1386] In this way, structural determinism is a proxy for mindsets. n154 It shapes and contours everything, displacing agency so that ordinary people serve ends beyond their known intentions. To bracket this liberal project, Race Crits convince themselves that they can discern the way language, culture, and practices operate against ordinary people and the public interest. Invariably, Race Crits start with slavery and Jim Crow politics. Proceeding linearly to the present, they question whether extant laws can cope with a history of racial discrimination. Logic thus mandates that slavery and Jim Crow must explain why ordinary people like blacks simply cannot keep up. Within the present effects of past discrimination, ordinary people and how they co-create are cast aside so that Race Crits can simply and gratuitously blame structural forces.
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Their demand for the ballot is bad—it cedes revolutionary potential to the sovereign authority of the judge which paradoxically reaffirms the status quo. 

David Campbell, Professor of International Politics at the University of Newcastle in England, 1998, Performing Politics and the Limits of Language, Theory & Event, 2:1

Those who argue that hate speech demands juridical responses assert that not only does the speech communicate, but that it constitutes an injurious act. This presumes that not only does speech act, but that "it acts upon the addressee in an injurious way" (16). This argumentation is, in Butler's eyes, based upon a "sovereign conceit" whereby speech wields a sovereign power, acts as an imperative, and embodies a causative understanding of representation. In this manner, hate speech constitutes its subjects as injured victims unable to respond themselves and in need of the law's intervention to restrict if not censor the offending words, and punish the speaker: This idealization of the speech act as a sovereign action (whether positive or negative) appears linked with the idealization of sovereign state power or, rather, with the imagined and forceful voice of that power. It is as if the proper power of the state has been expropriated, delegated to its citizens, and the state then rememerges as a neutral instrument to which we seek recourse to protects as from other citizens, who have become revived emblems of a (lost) sovereign power (82). Two elements of this are paradoxical. First, the sovereign conceit embedded in conventional renderings of hate speech comes at a time when understanding power in sovereign terms is becoming (if at all ever possible) even more difficult. Thus the juridical response to hate speech helps deal with an onto-political problem: "The constraints of legal language emerge to put an end to this particular historical anxiety [the problematisation of sovereignty], for the law requires that we resituate power in the language of injury, that we accord injury the status of an act and trace that act to the specific conduct of a subject" (78). The second, which stems from this, is that (to use Butler's own admittedly hyperbolic formulation) "the state produces hate speech." By this she means not that the state is the sovereign subject from which the various slurs emanate, but that within the frame of the juridical account of hate speech "the category cannot exist without the state's ratification, and this power of the state's judicial language to establish and maintain the domain of what will be publicly speakable suggests that the state plays much more than a limiting function in such decisions; in fact, the state actively produces the domain of publicly acceptable speech, demarcating the line between the domains of the speakable and the unspeakable, and retaining the power to make and sustain the line of consequential demarcation" (77). The sovereign conceit of the juridical argument thus linguistically resurrects the sovereign subject at the very moment it seems most vulnerable, and reaffirms the sovereign state and its power in relation to that subject at the very moment its phantasmatic condition is most apparent. The danger is that the resultant extension of state power will be turned against the social movements that sought legal redress in the first place (24)

Our K is the necessary radical fracture to escape this paradox

Karen Shimakawa, University of California, Davis, 2004, The Things We Share: Ethnic Performativity and "Whatever Being", The Journal of Speculative Philosophy 18.2 (2004) 149-160

Elsewhere I've suggested that Asian Pacific Americanness (in mainstream representation) is an effect of "national abjection," the production of national identity (as a racialized/gendered phantasm/ideal) through the designation of that which is deemed "abject"/not-American (Shimakawa 2002). Julia Kristeva defines abjection as both a state and a process—the condition/position of that which is deemed loathsome and the process by which that appraisal is made—and deems "abject and abjection [as] ... the primers of my culture" (Kristeva 1982, 2). It is, for her, the means by which the subject/"I" is produced: by establishing perceptual and conceptual borders around the self and "jettison[ing]" that which is deemed objectionable, the subject comes into (and maintains) self-consciousness. The abject, Kristeva asserts, is constituted of that which is, at a foundational level, integral to the whole; what fuels the ongoing project of abjection is the drive to expel (and thereby differentiate from) that which, on some level, cannot be fully or decisively expelled. The abject, it is important to note, does not achieve a (stable) status of object—the term often used to describe the position of (racially or sexually) disenfranchised groups in analyses of the politics of representation. Read as abject, Asian Pacific Americanness thus occupies a role both necessary to and mutually constitutive of national subject formation—but does not result in the formation of an Asian Pacific American subject, or even an Asian Pacific American object. Rather, I deploy the discourse of abjection in describing Asian American performance because (as in Kristeva's formulation) "there is nothing objective or objectal to the abject. It is simply a frontier" (9). What characterizes Asian Pacific Americanness as it comes into visibility, I would argue, is its constantly-shifting relation to U.S. Americanness, a movement between visibility and invisibility, foreignness and domestication/assimilation; it is that movement between enacted by and upon Asian Pacific Americans that marks the boundaries of Asian American cultural (and sometimes legal) citizenship. In order for U.S. Americanness to maintain its symbolic coherence, the national abject continually must be both made present and jettisoned. In positing the paradigm of abjection as a national/cultural identity-formative process, this essay offers a way of "reading" Asian Americanness [End Page 150] in relation to and as a product of U.S. Americanness—that is, as occupying the seemingly contradictory, yet functionally essential, position of a constituent element/sign of American multiculturalism and radical other/foreigner. Given this oscillation, it is difficult to imagine a unified response or direct reaction and indeed, Asian Pacific American theatre artists have produced material that is correspondingly varied. From "Chinaman" Frank Chin's call for an Asian Pacific American theatre that would depict "real" Asian Americans and "authentic" Asian immigrant cultures/practices/mythologies and thereby disprove the grotesque "Charlie Chan" stereotypes prevalent in popular media (Chin 1995) to Pan Asian Repertory founding Artistic Director Tisa Chang's vision of an Asian American theatre in which "an Asian American could play ... a Blanche Dubois" (Chang 1994), Asian Pacific American theatre artists often find themselves having to assert their (authentic) difference and their ("American") sameness at the same time. However, neither of these strategies manages to escape the logic of abjection altogether: the insistence on "authentic" Asian (American) cultural representation (the attempt to present "our" culture/histories as a corrective to stereotypical-orientalist representations) is a reaction to an (unjust or incorrect) assignment of abject status; an assertion of "our" Americanness (the "we are just like other Americans" approach) is fueled by a desire to identify with the deject (mainstream) national subject rather than the excluded abject. Is it possible to conceive a strategy that short-circuits the national abjection process altogether? In other words, is there a way to recognize the tensions inherent in the project of "performing ethnicity" that does not rely implicitly on the integrity of a (raced) national subject? Giorgio Agamben's "whatever being" offers a possible alternative way to conceive of (communal) subjectivity that does not depend on stable political identity categories for its integrity, without requiring one to dispense with categories altogether. Unlike the common English parsing of whatever, Agamben's use of the term is differently nuanced: "[whatever being] is not 'being, it does not matter which,' but rather 'being such that it always matters'" (Agamben 1993, 1).3 The impulse to include/be included is retained, though not assigned to a particular or stable grounds of inclusion: "such-and-such being is reclaimed from its having this or that property, which identifies it as belonging to this or that set, to this or that class (the reds, the French, the Muslims)—and it is reclaimed not for another class nor for the simple generic absence of any belonging, but for its being-such, for belonging itself" (1-2, emphasis in original). Belonging itself, according to Agamben, is a state of being that acknowledges the (social and affective efficacy of the) desire for inclusion while, at the same time, resisting the concretization of static categories (defined racially, nationally, sexually, religiously, or otherwise) that would afford not only inclusion, but also exclusion. What would it mean, Agamben asks, to acknowledge the [End Page 151] desire to belong to identity categories as that which binds us across the boundaries of such categories? To define subjectivity as "being as such," that is, at the level of the impulse to belong (belonging itself), rather than at the point of inclusion in an established social category/community?4 It is important to emphasize that Agamben does not advocate a dissipation of belonging per se—his is not a dismantled universalist/humanist leveling program. "It is the Most Common that cuts off any real community," he writes; "[whatever being] is neither apathy nor promiscuity nor resignation" (10), Instead, whatever being constitutes a mode of (prospective) subject formation that achieves some of Kristeva's deject's ends (that is, the rough articulation of a subject position) without producing a concretized, jettisoned abject; and for those who might otherwise find themselves on the "wrong" side of that (nationalizing/racializing) abjection equation, perhaps Agamben's conception of "being as such" describes a strategic response to abjection that does not simultaneously reaffirm its logic; that is, it offers an alternative to abjection that does not result in simply "claiming a place" at the dejects' table. Indeed, Agamben articulates "whatever being" in terms that are provocatively complementary to Kristeva's: whereas Kristeva's abject is "simply a frontier," Agamben situates whatever being precisely at the border or "threshold" between inside and outside, "a point of contact with an external space that must remain empty" since, in order to locate a recognized "outside" one must claim (even if only implicitly) a particular "inside," the zone/community in/to which one belongs (and from which an "outside" is distinguishable). Rather, he argues, "the outside is not another space that resides beyond a determinate space ... it is, so to speak, the experience of the limit itself" (68). By locating subject's formation in whatever being, that is, in the impulse to belong, he creates a concomitantly concretization-resistant zone of not-belonging. That is, just as Kristeva's abject is less a particular object/concept than a function (i.e., explusion/differentiation), so Agamben's "outside" is simply that which is implied by whatever being/belonging itself: the impulse to not-belong otherwise/elsewhere (always resisting the temptation to locate that otherwise/elsewhere in concrete terms). "Whatever, in this sense," Agamben writes,"is the event of an outside" (67, emphasis in original).
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Multiple statistical measures prove a trend towards equality---this isn’t to say that everything is OK, but that falsifiable claims matter for assessing impacts AND that engagement can be effective  

Currie 8
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Measuring racial progress is all about perspective. Since Appomattox, the struggle for racial equality has seen triumphs and setbacks alike. On balance, however, the story of race relations in America is one of extraordinary change and transformation. According to Princeton historian James McPherson, the rate of black illiteracy dropped from roughly 90 percent in 1865 to 70 percent in 1880 and to under 50 percent in 1900. “From the perspective of today, this may seem like minimal progress,” McPherson wrote in his 1991 book, Abraham Lincoln and the Second American Revolution (a collection of essays). “But viewed from the standpoint of 1865 the rate of literacy for blacks increased by 200 percent in fifteen years and by 400 percent in thirty-five years.” McPherson also noted that the share of school-age black children attending school jumped from 2 percent in 1860 to 34 percent in 1880. “During the same period,” he said, “the proportion of white children of school age attending school had grown only from 60 to 62 percent.” In 1908, 100 years before the election of America’s first black president, there was a bloody race riot in Springfield, Illinois, which began when an angry mob surrounded a prison where a black man falsely accused of rape was being held. As columnist George Will has observed, “The siege of the jail, the rioting, the lynching, and mutilating all occurred within walking distance of where, in 2007, Barack Obama announced his presidential candidacy.” Over the past century, the racial attitudes of white Americans have undergone a sea change. The shift toward greater racial tolerance was driven by many factors, including blacks’ participation in World War II, the integration of professional sports and the military, and the civil rights movement. “Even as Americans were voting more conservatively in the 1980s, their views on race were becoming more liberal,” Wall Street Journal senior editor Jonathan Kaufman wrote recently. “More than three quarters of whites in 1972 told pollsters that ‘blacks should not push themselves where they are not wanted.’ Two-thirds of whites that same year said they opposed laws prohibiting racial discrimination in the sale of homes. Forty percent said whites had the right to live in segregated neighborhoods.” However, “By the end of 1980s, all those numbers had fallen markedly and [they] continued to fall through the following decades.” As University of Michigan sociologist Reynolds Farley points out in a new paper, there are now 41 African Americans serving in the House of Representatives, compared to only six when the Kerner Commission issued its famous report on race and poverty in 1968. During the years following the Kerner Report, “The slowly rising incomes of black men and the more rapidly rising incomes of black women produced an important economic change for African Americans,” Farley writes. “In 1996, for the first time, the majority of blacks were in the economic middle class or above, if that means living in a household with an income at least twice the poverty line.” According to Farley, “Only three percent of African Americans could be described as economically comfortable in 1968. That has increased to 17 percent at present. This is an unambiguous sign of racial progress: one black household in six could be labeled financially comfortable.” He notes that the black-white poverty gap “is much smaller now” than it was in the late 1960s. Residential and marriage trends are also encouraging. “The trend toward less residential segregation that emerged in the 1980s and accelerated in the 1990s continues in this century,” says Farley. Meanwhile, interracial marriage rates have increased dramatically. “At the time of the Kerner Report, about one black husband in 100 was enumerated with a white spouse. By 2006, about 14 percent of young black husbands were married to white women.”

2nc progressivism 

Civil Rights and economic advancement prove that qualitative changes in blacks’ social condition is possible and can resist rollback—effective decision-making and engagement turn the case 

Clark, professor of law – Catholic University, ‘95
(Leroy D., 73 Denv. U.L. Rev. 23) 

Second Qualitative Leap Forward

The black-led, and white-supported, civil rights movement gathered momentum in the late 1950s and early 1960s through marches, "sit-ins"--which breached racial segregation in public establishments--and the development of legal strategies to provide cover and protection. White Americans were shocked by the vicious resistance of small pockets of rabid southern racists to the disciplined non-violent protests of blacks, and public opinion began to move toward support for racial equality. n63 Key whites in the media, especially television, influenced this shift in public opinion by portraying black grievances in a sympathetic and appealing light. n64 The movement culminated in 1960s legislation prohibiting racial segregation and discrimination in public accommodations, n65 employment, n66 voting rights, n67 and housing. n68 This was the next qualitative leap forward, and there has been no massive backsliding into the rank forms of segregation and discrimination that characterized the pre-1960 period. Professor Bell treats the post-1960s claims of progress as an illusion: discrimination simply became more covert, but equally efficient. n69 The facts, however, viewed with a holistic perspective, largely refute this claim. n70 The most thorough analysis of black-American status since Gunnar Myrdal's An American Dilemma in 1944, is A Common Destiny--Blacks and American Society. n71 The report covers the period from 1940 through 1986, and is more comprehensive than the studies Professor Bell relied on in recent law review articles. A Common Destiny answers Professor Bell's central question in Faces: Contemporary views of the status of black-white relations in America vary widely. Perspectives range from optimism that the main problems have been solved, to the view that black progress is largely an illusion, to assessments that the nation is retrogressing and moving toward increased racial disparities. To some observers, the present situation is only another episode in a long history of recurring cycles of apparent improvement that are followed by new forms of dominance in changed contexts: the level of black status changes, it is said, but the one constant is blacks' continuing subordinate social position. To other observers, the opposite is correct: long-run progress is the dominant trend. n72 A Common Destiny, however, concludes that the overwhelming majority of black-Americans made substantial progress since 1940: Over the 50-year span covered by this study, the social status of American blacks has on average improved dramatically, both in absolute terms and relative to whites. The growth of the economy and public policies promoting racial equality led to an erosion of segregation and discrimination, making it possible for a substantial fraction of blacks to enter the mainstream of American life. n73 Just five decades ago, most black Americans could not work, live, shop, eat, seek entertainment, travel where they chose. Even a quarter century ago--100 years after the Emancipation Proclamation of 1863--most blacks were effectively denied the right to vote. . . . Today the situation is very different. n74 The Committee acknowledged that "the great gulf that existed between black and white Americans in 1939 . . . has not closed," because one-third of blacks "still live in households with incomes below the poverty line." n75 Yet the study reported that 92% of blacks lived below the poverty line in 1939. n76 A 60% drop in poverty is an astounding improvement, by any measure, and is an even faster movement out of poverty than that of the white public that was also suffering from the ravages of the economic depression of the 1930s. n77 Some reduction of black poverty occurred when blacks secured higher paying jobs in defense industries during World War II. But the passage of the 1964 Civil Rights Act brought a significant reduction in racial employment discrimination. By 1984, blacks had $ 9 billion more per year in real income, adjusted for inflation, than they would have had if they had remained arrayed throughout the occupational spectrum as they were before the Act. n78 A new black economic elite developed through movement into higher paying employment in the private sector and away from employment in government, the clergy, and civil rights organizations; this new elite should sustain their progress and finance opportunities for their young. n79 The number of black elected officials increased from a few dozen in 1940 to 6,800 by 1988, and the number of black public administrators went from 1% in 1940 to 8% in 1980. n80 No white elected official has openly supported racial segregation since Governor Wallace in the early 1960s, a testament, in part, to the substantial increases in black voter registration and voting, due to the Voting Rights Acts of 1957, 1960, and 1965. n81 One could also show decreases in racial segregation in education, housing, and other aspects of American life, coupled with the virtual disappearance of racial exclusion in public accommodations--all due to enforcement of the new legislation. It is true, racial discrimination has not been totally eradicated. n82 But, Peter F. Drucker summarizes: In the fifty years since the Second World War the economic position of African-Americans in America has improved faster than that of any other group in American social history--or in the social history of any country. Three-fifths of America's blacks rose into middleclass incomes; before the Second World War the figure was onetwentieth. n83 
Their view of irresolvable antagonism is easily coopted by the right—furthers oppression

Patterson 98

The Ordeal Of Integration:

Progress And Resentment In America's "Racial" Crisis

Orlando Patterson is a Jamaican-born American historical and cultural sociologist known for his work regarding issues of race in the United States, as well as the sociology of development
In the attempt to understand and come to terms with the problems of Afro-Americans and of their interethnic relations, the country has been ill served by its intellectuals, policy advocates, and leaders in recent years. At present, dogmatic ethnic advocates and extremists appear to dominate discourse on the subject, drowning out both moderate and other dissenting voices. A strange convergence has emerged between these extremists. On the left, the nation is misled by an endless stream of tracts and studies that deny any meaningful change in America's "Two Nations," decry "The Myth of Black Progress," mourn "The Dream Deferred," dismiss AfroAmerican middle-class status as "Volunteer Slavery," pronounce AfroAmerican men an "Endangered Species," and apocalyptically announce "The Coming Race War." On the right is complete agreement with this dismal portrait in which we are fast "Losing Ground," except that the road to "racial" hell, according to conservatives, has been paved by the very pQlicies intended to help solve the problem, abetted by "The Dream and the Nightmare" of cultural changes in the sixties and by the overbreeding and educational integration of inferior Afro-Americans and very policies intended to help solve the problem, abetted by "The Dream and the Nightmare" of cultural changes in the sixties and by the overbreeding and educational integration of inferior Afro-Americans and lower-class Euro-Americans genetically situated on the wrong tail of the IQ "Bell Curve." If it is true that a "racial crisis" persists in America, this crisis is as much one of perception and interpretation as of actual socioeconomic and interethnic realities. By any measure, the record of the past half century has been one of great achievement, thanks in good part to the suecess of the government policies now being maligned by the left for not having gone far enough and by the right for having both failed and gone too far. At the same time, there is still no room for complacency: because our starting point half a century ago was so deplorably backward, we still have some way to go before approaching anything like a resolution.

at structural antagonism

Finishing robinson 

Robinson, professor of law – Howard University, ‘4
(Reginald Leamon, 53 Am. U.L. Rev. 1361)

Since the late 1980s, Race Crits have increasingly practiced n118 a standard methodology, through which they pursue justice and liberation. n119 With textbooks, n120 Race Crits have attempted to settle down what Angela P. Harris once described as an "eclectic, iconoclastic nature." n121 Nevertheless, Race Crits still experiment, perhaps encouraging Williams and Yamamoto to develop their antisubordination practices. In their writings, Race Crits have adopted modernism (or structuralism), allowing them to place faith in liberal ideas like rights, justice, and liberty, even though they deconstruct these legalisms so that they can unearth the truth. n122 Writing within this tension of modernism and postmodernism, these antisubordination practices suffer from the conceptual limits of this structuralist methodology, n123 one standing on the following themes: (1) an insistence on "naming our own reality"; (2) the belief that knowledge and ideas are powerful; (3) a readiness to question basic premises of moderate/incremental civil rights law; (4) the borrowing of insights from social science on race and racism; (5) critical examination of the myths and stories powerful groups use to justify racial subordination; (6) a more contextualized treatment of doctrine; [*1381] (7) criticism of liberal legalisms; and (8) an interest in structural determinism - the ways in which legal tools and thought-structures can impede law reform. n124 Under CRT's modernist and postmodernist methodology, these themes divide two categories: (1) macro structuralism and (2) macro individual agency and social practices. Under macro structuralism, we find "an interest in structural determinism - the ways in which legal tools and thought-structures can impede law reform." n125 This feature forms a major set, within which we find its elements: "a readiness to question basic premises of moderate/incremental civil rights law;" "a more contextualized treatment of doctrine;" and "criticism of liberal legalisms." n126 Under macro individual agency and practices, we find an insistence on "naming our own reality," within which we find its elements: "the belief that knowledge and ideas are powerful;" "the borrowing of insights from social science on race and racism;" and "critical examination of the myths and stories powerful groups use to justify racial subordination." n127 Macro structuralism refers to structural forces. Macro individual agency purports to deconstruct these forces, suggesting that Race Crits can free themselves from white racism. Yet, the categories lack efficacy; they never recognize ordinary people as powerful reality creators, earthly gods who name and thus co-create their realities. Believing in rights and questioning how society recognizes these rights, Race Crits never ask if ordinary people currently name a reality that reinforces racism, the very experiences and realities against which they struggle. Rather, Race Crits simply take pity 
on these people, n128 viewing them as victims of white racism. Out of this view, they work to end white racism so that ordinary people like blacks can live as "free" blacks. If liberal society raced them, this mission belies real freedom. Escaping this tension requires Race Crits to reject a victimization theory, and they must ask: "what is reality?" Right now, these themes methodologically bracket [*1382] Race Crits; they stunt them epistemologically. n129 By relying on these methodological themes, Race Crits can only imagine ordinary people as negated subjects victimized and dominated by white society. Can these ordinary people name their own reality? This question confesses another methodological contradiction. Race Crits like Williams and Yamamoto argue that structural forces rob ordinary people of their right to live as relatively unmediated citizens. These forces emit spirit-murdering stories that infect ordinary people. Whites consume these stories too, which convince them that worthy citizens benefit in a liberal society. If society mesmerizes ordinary people with these stories, are the authors immune? Using postmodernist tools, how do we remember our unmediated selves so that we can effectively violate these stories? Under structuralism, ordinary people cannot truly remember this Self, so on what source can ordinary people rely to name their own reality that helps recall that they have always been earthly gods? None. Ordinary people live as ever-questioning victims who are heartlessly mocked by liberal legalisms like Justice. By declaring that society mocks them and denies them Justice, ordinary people have effectively boiled their stories down to an oft-told sad tale of "structure" versus "agency," in a term: structural determinism. B. Structural Determinism As an antisubordination practice, Williams' Practice and Yamamoto's Praxis grow out of structural determinism. For didactic purposes, I divide this sociological concept into two parts: structuralism and determinism. Structuralism n130 directly links "words" and "reality." n131 It relates things to things. Speaker A talks of things, and even if ordinary people, the listeners, cannot actually "observe" these things, they become accustomed to experiencing the things as real, external forces. n132 Speaker A reveals how society's underlying structure shapes an individual's experience or group's life. n133 For Race Crits, an unseen thing like white racism limits and constrains how people believe, think, feel, and act. n134 [*1383] Determinism states that a clear, narrow set of factors cause social events in a relatively predictable way. n135 Broadly speaking, determinism is any theory, like CRT, that explains the world (e.g., white racism) by definable factors. n136 This approach negates a host of other factors, including human agency. n137 As such, Race Crits can argue against the relative autonomy of ordinary people like blacks so that they can pursue other political ends. By so doing, Race Crits can say that things (or a set of things) cause ordinary people to be subtextual victims, thus explaining the moment-to-moment existence of, say, the black community. If these things victimize ordinary people, it follows that ordinary people lack meaningful human agency. In this way, determinism becomes a reductionist model, emphasizing a limited range of causal social factors that explains why ordinary people like Mexicans suffer racism and racial discrimination. n138 And so within the concept of structural determinism, Race Crits state that they "focus on ways in which the entire structure of legal thought, or at least of major doctrines like the First Amendment, influences its content, always tending toward maintaining the status quo." n139 Delgado and Stefancic go on to say that "once we understand how our categories, tools, and doctrines influence us, we may escape their sway and work more effectively for liberation." n140 That is, structural determinism represents a "concept that a mode of thought or widely shared practice determines significant social outcomes, usually without our conscious knowledge." n141 Yet, despite these determining factors, Delgado, like Williams and Yamamoto, suggests that the buried, negated subject will rise to act. Structural determinism informs not only CRT but also Practice and Praxis, in which the negated subject has only the power to identify structural forces that explain American Indian oppression and interracial conflicts. For example, Yamamoto declares that blacks can be victims and victimizers. n142 If they victimize, can they have agency? More broadly, does such victimizing of victims presuppose that blacks have always had agency, a kind of purposeful human action that sits astride core beliefs? Did Yamamoto mean that at the "borderlands" n143 blacks operate on false consciousness, a racist implant that destroys the respect and self-restraint they would otherwise express toward other blacks? Acting as duress, this [*1384] implant prevents him from forming the criminal mind and volitional will to act criminally against other blacks. Should they be free from state prosecution? The mindset doctrine works seamlessly with structural determinism, thus suggesting that ordinary people cannot likewise name their own reality without reifying dominant values. Accordingly, Yamamoto insists that in the material inquiry, the consortium must reassess group cultural traits and re-articulate racial identities and relationships. n144 This reassessment and re-articulation vet structural forces like misogyny that turn black men against their lovers. n145 1. Macro structuralism In light of my critique, macro structuralism and macro individual agency and practices share common functions. Each major set reveals the degree to which white structural oppression works against ordinary people. Race Crits appear to use these themes to unearth invisible, deeply encrusted forms of structural injustice. n146 These hidden forms permit whites to control ordinary people and men to dominate women. By deconstructing elite white narratives, Race Crits must believe that a payoff exists. The payoff must be white guilt, consciousness raising, or the end of white oppression. n147 This expose should make visible the invisible privilege that whites unjustifiably enjoy, n148 and with real, sober analysis, n149 elite whites will suffer regime changing remorse. Feeling badly, they will condemn themselves as evil, greedy people. With heavy hearts and grieving minds, they will become better people. If CRT's political game is white guilt and black innocence, Race Crits cannot now surgically destroy the mindsets of ordinary people, implying that it is a locus for co-creating their personal experiences of white racism. From CRT's structural [*1385] determinism perspective, ordinary people are simple, empty-headed sheep. Like other liberal subjects, ordinary people, having consumed ideas about limited autonomy, not only serve themselves up as meat for their keepers, but also fall easy prey to systemic predators. To this extent, Race Crits are academic priests who hope to redeem, not ordinary people who cannot control the next moments in their lives, but white elites who have structure-shaping agency. CRT's religious movement discounts ordinary people, seeking not to empower them, but to destroy white narratives, so that ordinary people like blacks can become the unabashedly raced people their parents train them to be! n150 Specifically, macro structuralism focuses on white structural oppression and how dominant narratives impact ordinary people. Let's consider public education. Blacks have struggled to educate their children and to break down artificial barriers to formal education. n151 Yet, during slavery and Jim Crow, blacks were educated, and they excelled academically. Do slavery and Jim Crow politics explain how ordinary people like blacks perform academically? If so, Race Crits must identify the specific historic markers that prevent ordinary people from academic excellence. If not, Race Crits must identify multiple factors, including parental role models, that perforce impact school-age children. n152 As such, structural forces alone cannot explain why blacks do not excel academically. By examining other factors, Race Crits would have to consider cultural practices, core beliefs, and emotions, including the power of thought. n153 This approach subjects ordinary people to attack, perhaps condemnation. Yet, if Race Crits give ordinary people like blacks a pass, thus suggesting that their core beliefs cannot govern academic performance, then they must blame structural forces. They must look to "out there" forces - the power elite and white oppressors. [*1386] In this way, structural determinism is a proxy for mindsets. n154 It shapes and contours everything, displacing agency so that ordinary people serve ends beyond their known intentions. To bracket this liberal project, Race Crits convince themselves that they can discern the way language, culture, and practices operate against ordinary people and the public interest. Invariably, Race Crits start with slavery and Jim Crow politics. Proceeding linearly to the present, they question whether extant laws can cope with a history of racial discrimination. Logic thus mandates that slavery and Jim Crow must explain why ordinary people like blacks simply cannot keep up. Within the present effects of past discrimination, ordinary people and how they co-create are cast aside so that Race Crits can simply and gratuitously blame structural forces.
Engagement is useful even if they win all of their impact claims about antagonism and social death

Harris, professor of law – UC Berkeley, ‘94
(Angela P., 82 Calif. L. Rev. 741)

In Derrick Bell's book, Faces at the Bottom of the Well, Bell adopts the position that "racism is a permanent component of American life." n211 Surprisingly, however, Bell does not intend to counsel despair to anti-racist activists. Rather, he looks to African American slavery as a model for the attitude he wishes us to adopt. "Knowing there was no escape, no way out, the slaves nonetheless continued to engage themselves. To carve out a humanity. To defy the murder of selfhood. Their lives were brutally shackled, certainly - but not without meaning despite being imprisoned." n212 Similarly, Bell urges contemporary anti-racists to struggle against racism in order to make their lives meaningful rather than in the hope of someday magically sweeping racism away. The logic Bell uses in this argument is not the familiar "either/or" logic, but a "both and" logic: It is not a matter of choosing between the pragmatic recognition that racism is permanent no matter what we do, or an idealism based on the long-held dream of attaining a society free of racism. Rather, it is a question of both, and. Both the recognition of the futility of action - where action is more civil rights strategies destined to fail - and the unalterable conviction that something must be done, that action must be taken. n213 [*785] Bell's urgings fit with the religious orientation of Anthony Cook and Cornel West. They also fit with the reconstruction jurisprudence I have been imagining in this Foreword. Reconstructing modernism requires both sophistication and disenchantment - both a commitment to building intellectual structures that are strong, complex, capacious, and sound, and a knowledge that reason and logic alone will never end racism, that words alone can never break down the barrier between ourselves and those we set out to persuade. n214 The jurisprudence of reconstruction, like the world the slaves made, is only one of meaning - neither magic nor the abyss.
Structural antagonism thesis is historically wrong

Alderman, J.D. cum laude – Howard University Law School, law clerk for Judge Francis J. D'Eramo, Superior Court – Virgin Islands, St. Croix, ‘8
(Kimberly L., 33 T. Marshall L. Rev. 261)

In the first paragraph of Property Rights in Whiteness-Their Legal Legacy, Their Economic Costs, Derrick Bell says in regard to black Americans, "[W]e are shaped, molded, changed, from what we might have been into what we are." n88 He calls blacks the "invention" of white society. n89 This structurally deterministic framework places the minority at the command and within the control of a discrete majority will n90 and as a result wrongly disempowers minorities and perpetuates an unnecessary and damaging contextual disparity between races. Structuralism maintains that the present-day minority underclass is what it is because the white dominant structure decided it for them, and would reason that slaves were slaves because the structure imposed it upon them. This mentality makes people readers of the stories that are their lives, but does not make them authors. In this way, CRT's structuralist methodology disempowers the very people it could and should be helping. In the same way that CRT methodology takes away the power to control one's life, it takes away responsibility for one's actions. "It's not their fault," Race Crits say of poor minorities. n91 CRT posits that destitute black people are not answerable for their condition because oppression incapacitates them from making moral or rational decisions. The responsibility that CRT takes off the individual, however, is the same responsibility that could empower him or her. Only by taking responsibility can ordinary people turn into powerful reality creators. [*278] Reginald Robinson explains that powerful reality creators are "earthly gods who name and thus co-create their realities." n92 He believes that ordinary people who consider themselves victims are denying their true nature as powerful reality creators. n93 The lives and work of slave artists are examples of powerful reality creators. By taking responsibility for the past, an action that CRT explicitly rejects, black people can generate the internal strength to create their own realities. They can do this by managing the filtering system by which they internalize their experiences. Under the ordinary consciousness theory proffered by Ornstein, each individual constructs his or her version of reality in order to create a stable, manageable environment. n94 The less inclined a person is to find his or her own way of thinking, the more his or her construction of reality will be based on the preexisting narrative designed by the white, dominant class. n95 Even if one cannot change the preexisting narrative and external aspects of his or her life, he or she can decide how to internalize that narrative and those experiences. n96 People are free to view their experiences in a light most favorable to fostering realization of conscious goals, both for themselves as individuals and for society as a whole. To view experiences in this empowering light, a person must consciously manage the system they use to internalize their experiences. Each person develops a sensory-filtering system in their formative years, and continues to use the same system throughout life to reinforce their belief systems. n97 These systems operate as mechanisms of self-affirmation, continuously validating previously held beliefs by interpreting experiences as corroboration of the beliefs. n98 Whatever kind of belief system a person develops, whether positive or negative, it will perpetuate itself. It is possible, however, to make an intentional, conscious change. The human being is a dynamic creature, and it is never too late to make the conscious changes necessary to create a better reality. Take Bill Traylor, for instance. Traylor was born into slavery on an Alabama cotton plantation [*279] in 1854. n99 He lived there, working as a field hand and later a sharecropper, until he was eighty-two years old. n100 In the mid-1930s, following the death of his wife, he moved to Montgomery as an old man. n101 Bill Traylor had never been an artist. n102 Nonetheless, at the age of eighty-three, Traylor picked up a pencil stub and a stick for a straight edge. n103 He sat in a chair on Monroe Street, a thoroughfare for the city's black community, and began drawing on a scrap of cardboard. n104 Sketching at his "sidewalk studio" became a daily ritual for Traylor. n105 He hung his drawings on the fence to amuse the other locals and attract attention, n106 selling his artwork for nickels. n107 His friends from the country would come into the city on Saturdays and keep Traylor company there on the sidewalk. n108 [*280] [figure] Traylor's drawing was a public event, and this is how he met the young photographer Charles Shannon. n109 Shannon befriended Taylor, visited him daily, and gave him art supplies. n110 In 1941, Shannon organized the first exhibition of Traylor's artwork. n111 Traylor had never learned to read or write. n112 In fact, a black man who would watch Traylor work showed him how to sign his name. n113 Many of his works feature this signature in a sprawling, looping script. n114 Over the course of four years, Traylor produced over 1,800 drawings on scraps of paper and cardboard of all the things he saw and remembered. n115 [*281] [figure] The preexisting narrative which Race Crits would posit was designed for Traylor by the white majority would have left him on the plantation in Benton. Traylor spent over eighty years on that farm living the same way his slave parents had lived. Yet he became a powerful reality creator despite many years of servitude. He arrived in Montgomery and created his own destiny. Traylor learned to sign his name at the age of eighty-three. After eight decades of working within a subordinating system, Traylor stepped outside of it and completely changed his way of life. The record is not clear what prompted Traylor, so many years entrenched in a system explicitly designed to his detriment, to start expressing himself creatively and publicly. n116 With every drawing, he purged himself of his past and created for himself a better reality. The alternative to taking responsibility for oneself is to accept a reality of dominant structure and preexisting narrative. n117 That reality is rigid because it is pre-formed and derived from an external source. Experiences that are inconsistent with that construction will threaten its validity. This [*282] threat will generate the intense emotional sensation of fear. n118 The people that Robinson calls "ordinary people," n119 those who deny responsibility for their lives, must live in a constant state of fear. The better alternative is to recognize that race consciousness and a preexisting narrative exist, and then to reject both entirely. A person can say, "That is not my reality. Race has nothing to do with me." But one must see the structure in order to reject it. By internally reconciling his or her role in the preexisting narrative, a person opens themselves to a world or possibilities and the opportunity to construct his or her personal reality. No external structure offers all of the possibilities that a person can offer him or herself. Augustus Washington is one man who saw possibilities that the preexisting narrative did not offer him. n120 As the son of a former slave and an Asian mother, n121 he was not a likely candidate when Dartmouth accepted him for admission in 1843. n122 He learned daguerreotyping to pay his way, and later opened a portrait studio in Hartford. n123 As a free person of color he persistently objected to his obligation to pay taxes because he was unable to vote. n124 After six years, Washington closed his studio and set sail for Liberia with his wife and children. n125 He said only in Africa would he "find a home." n126 Did the structure of 1821 create Augustus Washington? Or did he more likely create himself? This man was born of a slave and made himself into an [*283] artist. He gave up what was considered a privileged life for a free person of color in order to sail toward the dream of finding a home. These are not the possibilities that the oppressive white structure provides for "ordinary people." n127 These are the possibilities that powerful reality creators make for themselves. These possibilities allow a person to create a flexible, dynamic reality (sometimes even a dream life) that serves one's individual, unique goals. Then, every experience can be internalized in a way that will serve personal aspirations instead of those of the dominant class. Every experience, even if negative, can help a person find triumph and enlightenment. The work and lives of slave artists demonstrate that personal reality creators born as slaves in the most dreadful period of America's early history could nonetheless become empowered and enlightened forces. They left tangible evidence of their humanity for us to consider. Their artwork shows us that they thought and felt things that the white dominant structure did not design for them to think and feel. They were more than victims of a superficially imposed system. CRT cannot account for people that create for themselves a beautiful life extending far beyond the role that the dominant structure gave them. However, a paradigm that emphasizes personal reality construction and individual responsibility can. This paradigm views peopleas unique and powerful in a way that CRT never will. And as long as some people are passionate, fearless, and indomitable, structural determinism is just an excuse for those that are not. Structural determinism cannot adequately account for the curious burial that archaeologist Maureen Basedow unearthed when excavating a late-eighteenth century slave cabin in North Carolina. n128 A young raccoon was buried in a ritual manner by the cabin's doorway. Basedow explained that to some Native Americans, the raccoon is sacred because of human traits like washing its food. And in Europe, there is a tradition of burying animals by the doorway to ward off evil. She explains, "So you've got an animal that holds special significance for Native Americans being buried in a European ritual manner by West Africans." n129 This type of burial was not part of a reality that was pre-formed, endorsed by the dominant structure. If the preexisting narrative were truly controlling, [*284] then a slave would not have been able to conceive of and perform such a unique ritual, drawing from two cultures which were not his or her own. The lives of slaves were not mere composites of cybernetic responses to an oppressive dominant structure. Slaves were people with feelings. They were creators, existing not only in the life that white oppression designed for them, but also in their own reality. Slave artists had the power to change forms, shapes, and colors, making beauty on the canvas or in the object. This means they had the power to do the same thing in their own lives. Slave artists had virtue, imagination, talent, and skill. They were not entirely defeated and dehumanized by their experience with structurally endorsed oppression. Slave artists were not merely cogs in a big, white, deterministic machine.
2nc no social death
We are not romanticizing oppression – acknowledgement and celebration of social life is key to prevent recurrent social death

Vincent Brown, Prof. of History and African and African-American Studies @ Harvard Univ., December 2009, "Social Death and Political Life in the Study of Slavery," American Historical Review, p. 1231-1249

Like scholars of resistance before him, Rucker effectively refutes any contention that the enslaved were socially dead. At the same time, his focus on the making of African American culture obscures a crucial dimension of the politics of slavery. In The River Flows On, resistance is the expression of culture, and peoplehood is the outcome of resistance, but Rucker places much less emphasis on the kinds of ex- istential problems highlighted by Hartman and Smallwood. He does not ignore the violence of slavery, but he invokes bondage and its depredations as the antithesis of black self-making, rather than as a constitutive part of it. If for Hartman dispos- session “had made us an us,” Rucker believes that resistance was the crucible in which black people forged identity from a vital inheritance.41 How might his ap- proach account for the dislocations, physical violations, and cosmic crises that pre- occupy Hartman and Smallwood? Here is where scholars of retention and resistance may yet have something to learn from the concept of social death, viewed properly as a compelling metaphysical threat.

African American history has grown from the kinds of people’s histories that emphasize a progressive struggle toward an ultimate victory over the tyranny of the powerful. Consequently, studies that privilege the perspectives of the enslaved de- pend in some measure on the chronicling of heroic achievement, and historians of slave culture and resistance have recently been accused of romanticizing their subject of study.42 Because these scholars have done so much to enhance our understanding of slave life beyond what was imaginable a scant few generations ago, the allegation may seem unfair. Nevertheless, some of the criticisms are helpful. As the historian Walter Johnson has argued, studies of slavery conducted within the terms of social history have often taken “agency,” or the self-willed activity of choice-making sub- jects, to be their starting point.43 Perhaps it was inevitable, then, that many historians would find themselves charged with depicting slave communities and cultures that were so resistant and so vibrant that the social relations of slavery must not have done much damage at all. Even if this particular accusation is a form of caricature, it contains an important insight, that the agency of the weak and the power of the strong have too often been viewed as simple opposites. The anthropologist David Scott is probably correct to suggest that for most scholars, the power of slaveholders and the damage wrought by slavery have been “pictured principally as a negative or limiting force” that “restricted, blocked, paralyzed, or deformed the transformative agency of the slave.”44 In this sense, scholars who have emphasized slavery’s corrosive power and those who stress resistance and resilience share the same assumption. However, the violent domination of slavery generated political action; it was not antithetical to it. If one sees power as productive and the fear of social death not as incapacity but as a generative force—a peril that motivated enslaved activity—a different image of slavery slides into view, one in which the object of slave politics is not simply the power of slaveholders, but the very terms and conditions of social existence.

2nc wilderson wrong

there is no social or ontological death - engagement with the history of race politics in numerous areas proves
SAËR MATY BÂ, teaches film at Portsmouth University, September 2011 "The US Decentred: From Black Social Death to Cultural Transformation" book review of Red, Black & White: Cinema and the Structure of US Antagonisms and Mama Africa: Reinventing Blackness in Bahia, Cultural Studies Review volume 17 number 2 http://epress.lib.uts.edu.au/journals/index.php/csrj/index pp. 381–91 

Why? Because in Brazil the ‘alleged smell of the slaves’ bodies became an additional excuse for classifying them closer to animals than to humans’. (105) Attitudes resulting from this mindset permeate ways in which the body remains a place in which to re‐inscribe Africa as source of beauty and restoration of dignity. Additionally, nowadays black bodies are present(ed) positively in Brazil’s shopping malls, magazines, TV/soap operas, advertisements, and education. The blocos afro, created in the 1970s ‘under the influence of’ the US Black is Beautiful movement, can take credit for this presence’. (115) In other words, blocos afro develop a black identity through stories of ‘Africanness and representations of blackness’, an identity aligned with their ‘strategies of social promotion [connecting] discourse and practice ... culture and politics’. (117) It would be preposterous to talk about black Brazilians as socially or ontologically dead. At the same time, to take issues with Afro‐Brazilian activists’ and blocos’ anti‐racist discourse seems an arduous task. This is because it is grounded in engagement with history, place, federal and local government race policies (or race denials), and day‐to‐day anti‐black racism. Nevertheless, as Pinho rightly remarks, this anti‐racist discourse overlooks gender analysis: seldom do activists and blocos make reference to how ‘racism affects men and women differently’ while they fail ‘to question’ their own sexism, which leads to the female black body remaining ‘the preferred locus for performing the pedagogy of blackness’ through black beauty pageants for example. (136) Pinho objects to the policing of black women’s bodies, opposes notions of ethnic black identities and Mama Africa (158) at the same time as she finds linkages between biology, culture and politics problematic. Her suggested alternatives are most enlightening: one must remember that identities ... are constructed in the context of late capitalism, in which liberalism and discipline, coupled with bureaucracy, impinge on the most subjective conditions of identities ... we need to envision the possibility of constructing identities that are not based on the same terms that emerged out of colonialism and that circulated as a means to legitimize subordination and power. (175)
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Voting aff in any sense turns the case.
Pozo 9

ANTONIO GUTIÉRREZ POZO, Filozofická fakulta, Sevilská univerzita, Sevilla, Španielsko POZO, A. G.: Utopia in Black. The Negative Aesthetics of Adorno and the Contemporary Black Art FILOZOFIA 64, 2009, No 5, p. 481
In opinion of Adorno the essential danger resides in that the social system identifies everything with itself, homogenizes everything and integrates it in itself, repressing all that denies it, keeping the pain silent. To dominate is to silence, to remove the word to the negative thing. To the integration through the silence. The system of horror does not want to be recognized as such and it wants to hide the proofs. The critic’s key element is art, because art, Adorno writes down, is “the world for second time” (AT 208). Art is then a place of transgressions, is another thing regarding the bourgeois modern world. Therefore, “there is nothing in art, even being the most sublime one, that does not come from the world; not even anything that has not been transfigured” (AT 208). This ‘second world’ of art presents a negative –critical- tendency against the first one. The definitive feature of the aesthetics according to Adorno is criticism, the resistance and the protest against what it is. “The works of art are negative a priori” (AT 201). To understand art it is necessary to see it in negative relationship with the reality.5 The authentic work of art is a revolution (Revolte) in itself, so that “a conservative work of art is a contradiction in terms in itself” (AT 13, 264, 303, 339). The polemic character a priori of art is due do its own artistic nature. Its (critic) social function resides then in maintaining its aesthetic autonomy, its immanent difference with the real6: “The comforting of the big works of art is less in what they say (aussprechen) that in the fact that they were able to be pulled up of the existence” (MM 253). But not the whole current art is critic, resistance. Only the radical art is so. Adorno points out that there is also an art that “in a infantile way is happy with the colours” (Matisse?), a colourist and happy art (heitere Kunst) (AT 65-6), an art that adopts the attitude of comfort and narcotic before the blackened empiric reality by means of the false beautification of the world. Following the precept that ‘mundus vult decipi’ (AT 34, 350), it intends to improve the appearance of the horrible real world from its colourist world, but only a naïve person, Adorno adds, can believe possible that the discoloured and disenchanted world recovers its colours from art (AT 66). There is also an art that – like the idealistic concept-serves to the dominion, a art entkünstet, that has lost its artistic character, its critical capacity (AT 32-4), and that serves to the same end: to silence and to sterilize the pain. The ideological character of this art reaches its maximum expression with the cultural industry (Kulturindustrie) that is not but the reproduction to great scale of that colourist art, transforming it in a gigantic dominion machinery: while we console ourselves of the black historical reality with the false colourist beauty of this art, we conceal the reality of the existent thing, we legitimate it and we leave it just as it is. The conversion of art in consumption object by the cultural industry coincides with its reduction to pure diversion, what supposes the suspension of its critical and utopian power (DA 152). It promises ‘di-version’, that is, escape, evasion, but this promise is the mask of its ideological character as instrument of the dominion. Really, Adorno writes down, “escape art, escape movies are abhorrent not because they turn their back to a discoloured existence but because they do not do that with enough energy”, so that, “the escape is all a message. The message seems just the opposite, what wants to escape to escape from the flight (Flucht)” (MM 228). Diversion (Vergnügen) is flight, but not of the negative reality but of the “last resistance thought” that becomes agitated against that situation (DA 167). The diversion, far from escaping from this disenchanted world, it affirms it; it is what is most committed with the exploitation and the dominion. The message that the flight carries with itself really means ‘to be in agreement’: diversion is to collaborate, to forget the suffering, to abandon criticism (DA 167, 181). As Pascal7, Adorno conceives diversion like a mask, like turning one’s back before reality not to face the real problems face to face, in sum, as a closing in false of the wounds, what impedes to man the possibility to solve them in a more appropriate way: utopia. The diversion is the opposite side to the suffering conscience, the conscience that is nurtured of blood that flows from a wounded reality; the message of diversion is the suppression of the conscience of pain, the only way to salvation. This is the aesthetic hedonism that Adorno condemns. This cheerful and charming art that forgets and conceals horrors, is an injustice against “the deads and the accumulated pain and without word (akkumulierten und sprachlosen Schmerz)” (AT 66). Adorno assumes those verses of Brecht in which it is prohibited for our time an art that does not want to realize of horror: “What kind of times are they, where / a talk about trees is almost a crime / because it implies silence about so many horrors!” (AT 66). The poetry that has become impossible after Auschwitz, for being barbarian (KG 30), is the colourist poetry. For this reason Adorno has written that “maybe it has been false to say that after Auschwitz it can no longer be possible to write poems” (ND 355). They can be written, whenever they are black poems!. In this sombre time, an art that has lost all evidence (Selbstverständlichkeit) and legitimacy (AT 9-10), is art as embellishment, the ideological art that conceals and justifies the current reality.
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at coopt the narrative

Legal argumentative form doesn’t coopt radical narratives

Harris, professor of law – UC Berkeley, ‘94

(Angela P., 82 Calif. L. Rev. 741)

Within a postmodernist narrative, moreover, the medium of legal storytelling becomes its message. The shock of being addressed suddenly not as disembodied rational consciousness, but as a particular person caught in complex and idiosyncratic webs of emotion and intuition, is itself discomfiting and sometimes disarming. In "showing" rather than "telling," legal storytelling by outsiders conveys its point that "rationalism" is itself just a particular kind of story. But outsider legal storytelling also sometimes follows a modernist narrative, telling the reader "what really happened." This kind of story is offered, not to raise questions about knowledge and the social construction of reality or to cast doubt on the neutrality or comprehensiveness of legal categories, but to move the reader into a shock of truth that will persuade, outrage, and stir to action. Within modernist narrative, storytelling is a way to produce Farber and Sherry's "ideological transformation": n83 the moment of enlightenment (what Ms. Magazine used to describe as a "click") n84 at which the story's audience suddenly understands the situation in a way that is not only different, but better. These stories rely on the assumption of objective truth - the rhetoric of "what really happened" - and use claims of fact to persuade the reader of what must be accepted as a consequence. n85

2nc race
Engaging the law is key to transforming racist structures—our vision of inclusive debate incorporating policy reform doesn’t rely on a rationalist subjectivity, it doesn’t exclude alternative models of knowledge production, and it’s uniquely liberatory

Harris, professor of law – UC Berkeley, ‘94
(Angela P., 82 Calif. L. Rev. 741)

Reacting to the nihilist threat, some writers have argued that postmodernism is antithetical to feminism and should be rejected by feminist theorists. n93 Race-crits could take a similar position, rejecting postmodernist philosophizing in favor of the certainties of universal truth and justice. In my view, however, this response would be a mistake for two reasons. First, postmodernism does not represent an independent alternative to modernism that can be accepted or rejected; it is the voice of modernism's discontents, and as such is not easily stilled. Second, part of the reason why race-crits have tried to distance themselves from traditional civil rights scholarship is precisely that the old verities, the old optimistic faith in reason, truth, blind justice, and neutrality, have not brought us to racial justice, but have rather left us "stirring the ashes." n94 History has shown that racism can coexist happily with formal commitments to objectivity, neutrality, and colorblindness. Perhaps what CRT needs is simply a redoubled effort to reach true objectivity and neutrality. But, then again, perhaps those concepts themselves need reexamination. [*760] If race-crits can neither reject postmodernism nor accept it wholeheartedly without undermining the CRT project itself, what (to ask the legal scholar's perennial normative question) should we do? To talk as if one has the choice to "accept" or "reject" these world views is certainly misleading. We live in a political and legal world shaped by modernism; we cannot step out of it. Nor can we, as good modernist intellectuals, ignore modernism's discontents. As Anthony Cook and others have written, the task should not be to try to somehow resolve the philosophical tension between modernism and postmodernism, but rather consciously to inhabit that very tension. n95 This work requires both a commitment to modernism and a willingness to acknowledge its limits. At its best, it inspires a jurisprudence of reconstruction - the attempt to reconstruct political modernism itself in light of the difference "race" makes. Race-crits, along with other outsider scholars, have a distinctive contribution to make to this endeavor. The source of this contribution, I argue in this Section, is an engagement with "the politics of difference." Through their commitment both to anti-racism and to affirming the cultural "differences" that the concept of "race" has produced, race-crits bring a distinctive perspective to the jurisprudential "problem of the subject." n96 More broadly, this dual commitment to eliminating oppression and celebrating difference impels race-crits to live in the tension between modernism and postmodernism, transforming political modernism in the process. In this latter project, race-crits are part of a global movement by intellectuals in previously colonized nations, not to abandon the Enlightenment ideals of freedom and liberal democracy, but to make good on their promises. A. CRT and the Problem of the Subject Unlike crits, whose primary intellectual-political commitment is to criticism itself, race-crits hold a dual commitment to anti-racist critique and to maintaining the distinctive cultures formed in part by concepts of "race." This dual commitment engages CRT in what I call the "politics of difference." One notable characteristic about contemporary American left political movements is their obsession with issues of identity. n97 The second wave of [*761] the women's movement and the Civil Rights Movement, for example, built their strength on reconceiving their constituents' collective identities; subsequent movements such as Gay Liberation and its contemporary descendants have similarly engaged in "identity politics." n98 In these movements, the construction of one's identity has been both a personal and a political act, linking the individual with a distinct social and political community. n99 Rather than supporting assimilation to the dominant culture, the new social movements have demanded a recognition of their members' "difference." This claim to equality based not on sameness but rather on difference is at the heart of the politics of difference. Intellectuals' engagement in the politics of difference has resulted in a rejection of the binary distinction between "same" and "different" itself. Instead, these scholars see "identity" as a complex and changing interaction between internal and external forces, between individual agency and structures of power. n100 For example, by complicating the notion of "female identity," feminist theorists have tried to move beyond the proposition that gender equality requires either "the same" treatment or "different" (usually meaning "special," and hence disfavored) treatment. n101 Instead, feminist theorists have explored how both "sameness" and "difference" are based on a non-neutral, male [*762] standard. n102 Equality in this formulation demands transformation of the existing structure, not just tolerance of or remediation for those who are "different." Second-wave crits have argued that the reconstruction of political modernism in light of postmodernist critique requires addressing the problem of the subject. n103 Just whom is being spoken of when law review authors recommend that "we" do this or that? What issues are being avoided when legal writers seek to understand the legal system without asking how understanding changes the self? n104 Race-crits, like other intellectuals engaged in the politics of difference, are well situated to speak to "the problem of the subject." The language of race creates, maintains, and destroys subjects, both inside and outside the law. The study of race is in part the study of how individual personalities are melted down into collective subjects. It is also the study of how racialized subjects can be subjected to, yet not represented in, the law. In coming to terms with the long exclusion of people of color from full legal "belonging," race-crits seek not just to expand the subject "we the people," but to turn a critical eye on the legal subject itself. Just as feminist demands for equality require a transformation of traditional understandings of families and markets, n105 race-crit demands for equality under law require a transformation of traditional understandings of the legal subject. This task forces intellectuals to live in the conflict between modernism and postmodernism. The new social movements based on "difference" have renounced assimilation as the path toward equality and are suspicious of the old faith in integration. n106 At the same time, most of these movements are committed to seeking equality, justice, and pluralism within the nation rather than as separate political sovereigns. n107 This political task of [*763] giving a new meaning to the phrase "e pluribus unum" thus demands both a commitment to political modernism and a deep skepticism of it. B. CRT and Resistance Culture For people of color, the politics of difference within the United States can be understood within the broader context of global post-colonialism. Edward Said has made a study of how the West justified colonialism, how colonized peoples resisted it, and how the cultural dialogue between colonizer and colonized is evident in the art and literature of each. n108 Since the end of formal colonialism, n109 Said argues, a distinctive "resistance culture" has emerged from formerly colonized peoples. Resistance culture, as Said describes it, consists of three projects. First is the reconstitution of the formerly colonized nation through consolidating a national language and national culture (a project that is always the product of invention rather than simple "recovery"). n110 Second is what Said calls "the voyage in": the "conscious effort to enter into the discourse of Europe and the West, to mix with it, transform it, to make it acknowledge marginalized or suppressed or forgotten histories." n111 Third, according to Said, resistance culture involves "a noticeable pull away from separatist nationalism toward a more integrative view of human community and human liberation." n112 Reading the history of "racial minorities" in the United States as part of the larger history of western colonialism, n113 race-crits are involved in the [*764] project of "resistance culture" as well. Situated within the United States, where separatist nationalism has never been a viable alternative, n114 the domestic politics of difference has focused on Said's first and second projects: the constitution or reconstitution of the subordinated community and the transformation of the dominant community. Storytelling has contributed to much of the first project. Storytelling serves to create and confirm identity, both individual and collective. n115 As William Eskridge has argued, storytelling helps build new communities: stories of what it means to be gay and lesbian, for example, help individual gay and lesbian people locate themselves within a community and give the gay and lesbian community a collective sense of itself as an agent. n116 At the personal level, this community-building function is similar to what 1970s feminists termed "consciousness raising." n117 Storytelling in this sense is myth-making: the creation of a new collective subject with a history from which individuals can draw to shape their own identities. Literary and cultural critics have participated in the second aspect of resistance culture, the project of "writing back." For example, in the context of American literary studies, Toni Morrison argues that "Africanism" - the reference in literary works to an imaginary "Africa" has become, in the Eurocentric tradition that American education favors, both a way of talking about and a way of policing matters of class, sexual license, and repression, formations and exercises of power, and meditations on ethics and accountability. Through the simple expedient of demonizing and reifying the range of color on a palette, American Africanism makes it possible to say and not say, to inscribe and erase, to escape and engage, to act out and act on, to historicize and render timeless. It provides a way of contemplating [*765] chaos and civilization, desire and fear, and a mechanism for testing the problems and blessings of freedom. n11 Morrison's project is to transform the reader's understanding of the American literary canon by calling her attention to how complexities within American social and political culture have been made into questions of "race." n119 Her effort, however, is not to throw certain works out of the canon and replace them with others, but rather to deepen the reader's understanding both of the works within and without the canon and of how and why canon formation itself takes place. Robert Williams is engaged in a similar task in his article in this Symposium. Williams points out that the history of the Encounter era in North America is not only one of conflict but also one of mutual accommodation. n120 In telling the story of the English-Iroquois Covenant Chain alliance, Williams does the historical work of adding back to the American legal and political tradition a story of Iroquois creativity and power that has been forgotten or suppressed. Williams engages in the transformational work of "exploring the commensurability of this North American indigenous vision of law and peace between different peoples with contemporary understandings of the problem of achieving human solidarity and accommodation in a multicultural world." n121 By recovering this and other neglected dialogues, race-crits can begin to reconstruct modern political theory. C. CRT as Reconstruction Jurisprudence Within legal studies, the attempt to use the dissonance between modernism and postmodernism creatively on behalf of people of color is what I call "reconstruction jurisprudence." Mari Matsuda, who coined this term, describes it as having a double meaning. n122 First, reconstruction jurisprudence is meant to distinguish CRT from CLS's project of deconstruction. Race-crits have rejected the project of "total critique" and are committed to transforming modernist paradigms as well as criticizing them. Second, the word "reconstruction" refers to the legacy of slavery in the New World and the unfinished revolutions of the First and Second Reconstructions. My third connotation for "reconstruction jurisprudence" is the project of "writing back" to white-dominated legal rules, reasoning, and institutions. The first step is the self-conscious formation of identity groups that [*766] have been subject to racial oppression and now demand equality - a formation accomplished by collective myth-making. The second step involves the recovery and reworking of what has been lost or suppressed concerning "race" in legal doctrine and policy. The third step is the work of transforming existing jurisprudence and political theory.
Engagement is useful even if they win all of their impact claims about antagonism and social death

Harris, professor of law – UC Berkeley, ‘94
(Angela P., 82 Calif. L. Rev. 741)

In Derrick Bell's book, Faces at the Bottom of the Well, Bell adopts the position that "racism is a permanent component of American life." n211 Surprisingly, however, Bell does not intend to counsel despair to anti-racist activists. Rather, he looks to African American slavery as a model for the attitude he wishes us to adopt. "Knowing there was no escape, no way out, the slaves nonetheless continued to engage themselves. To carve out a humanity. To defy the murder of selfhood. Their lives were brutally shackled, certainly - but not without meaning despite being imprisoned." n212 Similarly, Bell urges contemporary anti-racists to struggle against racism in order to make their lives meaningful rather than in the hope of someday magically sweeping racism away. The logic Bell uses in this argument is not the familiar "either/or" logic, but a "both and" logic: It is not a matter of choosing between the pragmatic recognition that racism is permanent no matter what we do, or an idealism based on the long-held dream of attaining a society free of racism. Rather, it is a question of both, and. Both the recognition of the futility of action - where action is more civil rights strategies destined to fail - and the unalterable conviction that something must be done, that action must be taken. n213 [*785] Bell's urgings fit with the religious orientation of Anthony Cook and Cornel West. They also fit with the reconstruction jurisprudence I have been imagining in this Foreword. Reconstructing modernism requires both sophistication and disenchantment - both a commitment to building intellectual structures that are strong, complex, capacious, and sound, and a knowledge that reason and logic alone will never end racism, that words alone can never break down the barrier between ourselves and those we set out to persuade. n214 The jurisprudence of reconstruction, like the world the slaves made, is only one of meaning - neither magic nor the abyss.
at: liberalism/law bad

Liberalism is obviously imperfect, but it’s the best shot at progress on race

Pyle, council – Boston Bar Association, JD – Boston College, ‘99
(Jeffrey J., 40 B.C. L. Rev 787)

**note: includes footnote 246

For all their talk of "realism," n186 race-crits are strangely unrealistic in their proposals for reform. n187 Most probably realize that radical measures like racial or ethnic reparations are not likely to be granted, especially by a court. But even unrealistic proposals are rare, because race-crits generally prefer not to suggest solutions, but to "resist" the dominant legal thought, doctrine and policy, whatever that happens to be. n188 As Derrick Bell has put it, "most critical race theorists are committed to a program of scholarly resistance, and most hope scholarly resistance will lay the groundwork for wide-scale resistance." n189 How this ivory tower oppositionalism would foment grassroots revolt is unclear, because CRT professors rarely suggest anything practical. Rather, their exhortations are meant, as Bell says, to "harass white folks" and thereby "make life bearable in a society where blacks are a permanent, subordinate class." n190 One of the race-crits' few practical programs of "resistance" is Paul Butler's proposal that inner-city juries practice racially-based jury nullification. n191 Jurors of color, Butler argues, have the "moral responsibility" not to apply the criminal law to blacks and whites equally, but to "emancipate some guilty black outlaws" because "the black community" would be "better off" if there were fewer black men in prison. n192 If enough juries were hung or not-guilty verdicts rendered, he imagines, the white-dominated government would change its excessive reliance on incarceration. n193 Butler rejects the ordinary democratic process of legal reform. n194 Democracy, he says, ensures a "permanent, homogenous majority" of whites that "dominates" African Americans. n195 Butler is probably correct that occasional acts of jury nullification might well express the resentment that many African Americans justifiably feel towards discriminatory law enforcement. n196 As Randall Kennedy [*808] has pointed out, however, black Americans are disproportionately the victims of crimes, n197 and therefore tend to favor more, not less, criminal prosecution and punishment. n198 The race-crits' preference for "resistance" n199 over democratic participation seems to flow from a fear of losing their status as "oppositional scholars" n200 to the game of mainstream law and politics, which they regard as "an inevitably co-optive process." n201 Better to be radically opposed to the "dominant political discourse" n202 and remain an outsider than to work within the current system and lose one's "authenticity." n203 In rejecting the realistic for the "authentic," however, race-crits begin to look like academic poseurs -- ideological purists striking the correct radical stance, but doing little within the confines of the real world, so sure are they that nothing much can be done. n204 II. CRITICAL RACE THEORY'S CHALLENGE TO THE LIBERAL LEGAL SYSTEM Any jackass can kick down a barn -- but it takes a real carpenter to build one. -- Sam Rayburn n205 The race-crits' fatalistic description of race and law in the United States places them far outside the liberal tradition in America. n206 In their cynicism, they insist that our legal system is beyond redemption, that whites are irredeemably racist and that the principles of the liberal legal system are false promises. n207 In short, they reduce law to politics [*809] and politics to white supremacy. n208 Their theory is a stark departure from what most Americans, of all races, believe. n209 A. The Liberal Tradition in America Unlike the race-crits, the vast majority of Americans have believed, at least since the eighteenth century, in a broad set of principles that can be classified, albeit vaguely, as "liberal." n210 As obvious as these principles may seem, it is necessary to revisit them briefly, if only to explain what CRT purports to reject. Liberalism may be defined as belief in government with the consent of the governed; n211 representative democracy; n212 equality; n213 guaranteed liberties; n214 separated institutions checking and balancing one another; n215 and multiple sovereignties of federal, state, local and individual authority. n216 These principles are embodied in the higher law of constitutions, which are enforced (imperfectly) by reasonably independent judges (appointed through political processes), under a rule of law, n217 which is largely insulated from partisan politics. n218 [*810] To subscribe to such principles is not necessarily to practice them. The man who wrote the Declaration of Independence owned 200 slaves. n219 He was, like most of us, both principled and inconsistent. n220 Indeed, liberalism makes bold promises and continually fails to live up to them. n221 Nor does faith in the liberal tradition mean that Americans would automatically agree on particular policies if they only were faithful to their common creed. American politics is united by an overarching consensus on basic principles, n222 and divided among a myriad of conflicting interests that make consistent and uniform adherence to common principles unlikely. n223 Liberal principles are therefore "indeterminate" to the extent that they are not mechanically determinative of every controversy. n224 Indeed, as Samuel Huntington has pointed out, Americans hold potentially conflicting ideals (such as individualism and democracy, liberty and equality) simultaneously, without trying to resolve the conflicts between them once and for all. n225 Rather, they have set up processes and institutions to resolve conflicts pragmatically, case-by-case, issue-by-issue, problem-by-problem. n226 Liberals, unlike radical legal theorists, assume that there are no universal solvents, that values are not easily ranked n227 and that reasoning by analogy is usually more helpful (and more persuasive) than deductions from the abstract theories of philosopher-kings. n228 Liberal politics, like the common-law courts on which it relies, requires perpetual re-examination of both the major and [*811] minor premises of most legal syllogisms. It allows for both continuity and change, stability and flexibility, tradition and innovation. n229 The liberal system's celebrated capacity for social change 
rests in the ability of aggrieved citizens to confront power-holders, such as legislators, judges or voters, with their failures to live up to the promises of the "American Creed." n230 In doing so, the aggrieved can argue with some force that they are seeking justice, not revolution, when in fact they may be seeking both. n231 The Voting Rights Act of 1965, for example, was not a radical measure, yet it started a revolution in Southern politics. n232 It purported to secure a right already enshrined in the Fifteenth Amendment, n233 and thus fulfill fundamental notions of equality that most Americans could not easily deny. n234 The Act would probably not have passed, however, if it had been presented as a benefit to one group to the detriment of another in a zero-sum power game. Second, liberal politics is about morality as well as interests. It is about holding public officials morally and politically responsible for meeting unfulfilled promises. n235 By casting victims of discrimination as legitimate claimants to the promise of equality in the American Creed, liberal politics gives victims the higher moral ground, without fully separating them from the people whose oppressive behavior they seek to change. n236 The Reverend Martin Luther King exemplified this promissory politics best on the steps of the Lincoln Memorial in 1963, when he said: [*812] In a sense we've come to our nation's capital to cash a check. When the architects of our republic wrote the magnificent words of the Constitution and the Declaration of Independence, they were signing a promissory note to which every American was to fall heir. This note was the promise that all men, yes, black men as well as white men, would be guaranteed the inalienable rights of life, liberty, and the pursuit of happiness. It is obvious today that America has defaulted on this promissory note. . . . America has given Negro people a bad check; a check which has come back marked "insufficient funds." We refuse to believe that there are insufficient funds in the great vaults of this nation. And so we have come to cash this check, a check that will give us upon demand the riches of freedom, and the security of justice. n237 Through this metaphor, King brilliantly articulated the promises and realities that animated the civil rights revolution in America. n238 He reminded Americans of their founding principles, assumed the fundamental equality of the bargainers, and placed the power structure on the defensive. n239 King did not paint whites as irredeemably racist; he simply insisted that they live up to their obligations. n240 To Derrick Bell, in contrast, the coffers of justice in America have always been empty. To him, the promises of liberalism are just "bogus freedom checks" which "the Man" will never honor. n241 Bell, like other race-crits, attacks American liberalism from a European political orientation, which conceives of politics as a zero-sum struggle between entrenched classes or groups. n242 In this view, all politics is power politics, and law serves merely as an instrument of oppression by the group [*813] that happens to be in power. n243 No common principles exist which might persuade whites to be more inclusive. n244 The race-crits, like other class theorists, do not attempt to prove that African Americans are permanently disadvantaged; they simply assert it. n245 Nor do they acknowledge that black Americans have made considerable (although far from satisfactory) progress since de jure segregation was ended. n246 Critical race theory, like Marxism before it, [*814] clings to group "d
omination" as the single cause of disadvantage. n247 It takes one unifying idea -- racial domination -- and tries to fit all facts and law into it. n248 [footnote 246 begins] n246 Although still disadvantaged and discriminated against, African Americans have made substantial progress over the last forty years. Most strikingly, a black middle class has emerged that, as a group, now outnumbers the black poor. See PATTERSON, supra note 23, at 22, 30. As of 1995, according to sociologist Orlando Patterson, 36% of black families were in the middle class, compared to 26.4% that were poor. See id. The trend has continued since Patterson's book: between 1996 and 1997, the poverty rate for African-American families declined from 26.1% to 23.6%. See Bureau of the Census Public Information Office, Number of African Americans in Poverty Declines While Income Rises, Census Bureau Reports, Press Release, Sept. 24, 1998 <http://www.census.gov.proxy.library.georgetown.edu/Press-Release/cb98-176.html> (visited Feb. 19, 1999). The median income of black families rose 5.4% during the same period. See Bureau of the Census, Money Income in the United States: 1997, at 15. And, for the first time in American history, a significant category of black Americans now earn more than their white counterparts: as of March 1993, black women with bachelors' degrees earned a median income of $ 27,745, compared with earnings of $ 26,356 by white women with similar educational attainment. See PATTERSON, supra note 23, at 27. The growth of the black middle class has been fueled in large part by rising educational attainment. In 1940, the percentage of black Americans ages 25 to 29 who had completed four years of high school was 12.3%, compared to 41.2% of white youths. See id. at 20. By 1995, that gap had all but been eliminated: the black graduation rate had risen to 86.5%, while that of whites rose to 87.4%. See id. College completion rates are less encouraging. Although black graduation rates have increased tenfold, from 1.5% in 1940 to 13% in 1995, this is still barely half the 24% college completion rate of whites. See id. at 21. The economic record remains mixed. On the positive side, the per capita income of African Americans nearly doubled between 1967 and 1997, from $ 6,199 to $ 12,351, measured in 1997 dollars. See U.S. Bureau of the Census, Historical Income Tables -- People <http://www.census.gov.proxy.library.georgetown.edu/hhes/income/histinc/polb.html> (visited Feb. 19, 1999). The poverty rate for blacks, however, has been slow to decline -- between 1975 and 1993 it stagnated at about 30%. See Bureau of the Census, Measuring 50 Years of Economic Change Using the March Current Population Survey, Sept., 1998, at 45. Most tragically of all, the brunt of African-American poverty is borne by children -- 41.5% of black children under the age of 18 living in families were poor in 1995. See PATTERSON, supra note 23, at 29. The progress of black Americans is also mixed when incomes are compared. In 1967, the per capita income of black Americans was about 54% that of whites. See U.S. Census Bureau, Historical Income Tables -- People <http://www.census.gov.proxy.library.georgetown.edu/hhes/income/histinc/p01b.html> (visited Feb. 19, 1999). In 1997, blacks as a group earned only 60% of what whites did. See id. There is also a striking gap, however, between black men and black women: the median income of black men in 1997 was 69.3% that of white men, up from 57.2 in 1967. See Bureau of the Census, Measuring 50 Years of Economic Change Using the March Current Population Survey, Sept. 1998, at C-7. Black women of all education levels now make 94.6% of what white women do, up from 78.7% in 1967. See id. [footnote 246 ends] Liberalism, on the other hand, distrusts grand unifying theories, preferring to emphasize process over ends. n249 As a result, liberalism frustrates anyone, Left or Right, who would have governments embrace their ideologies. n250 Because of the value liberals place on liberty, they tend to be wary of the sort of power concentrations that could mandate changes quickly. n251 They prefer a more incremental approach to political change that depends on the consent of the governed, even when the governed are often ignorant, misguided and even bigoted. n252 Liberalism is never utopian, by anyone's definition, but always procedural, because it presupposes a society of people who profoundly disagree with each other and whose interests, goals, stakes and stands, cannot easily, if ever, be fully reconciled. n253 Because of these differences, liberals know there is no such thing as a "benevolent despot," and that utopias almost invariably turn out to be dystopias. n254 [*815] Race-crits, on the other hand, are profoundly utopian and sometimes totalitarian. n255 In their view, the law should ferret out and eliminate white racism at any cost. n256 Richard Delgado, for example, complains that "nothing in the law requires any [white] to lend a helping hand, to try to help blacks find jobs, befriend them, speak to them, make eye contact with them, help them fix a flat when they are stranded on the highway, help them feel like full persons. . . . How can a system like that change anything?" n257 The race-crits, in their preoccupation with power, forget that the power to persuade remains the principal way of achieving lasting change in a democratic political culture. n258 A beneficial but controversial measure is much more likely to survive changes of the party in power if it can be said to carry out the will of "the people," from whom all power in the United States is said to derive. n259 For example, the Civil Rights Act of 1964, controversial as it was, n260 has remained a bulwark of civil rights protection for thirty-six years because of its democratic and constitutional legitimacy. n261 On the other hand, if Malcolm X or the Black Panthers had attempted to set up a separate black state on American soil in the tradition of John Brown, their efforts would have been crushed immediately. B. Are Race-Crits Legal Theorists? At bottom, CRT fails because of its single-mindedly "critical" character. Race-crits bewail minority disadvantage, blame liberal values for "constructing" this disadvantage and dismiss any defense of them as a [*816] legitimation of white supremacy. n262 But here endeth their analysis. As CLS scholar Mark Tushnet admitted: "Critique is all there is." n263 "Critique," however, never built anything, and liberalism, for all its shortcomings, is at least constructive. It provides broadly-accepted, reasonably well-defined principles to which political advocates may appeal in ways that transcend sheer power, with at least some hope of incremental success. n264 Critical race theory would "deconstruct" this imperfect tradition, but offers nothing in its place.
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Topical version of the aff avoids cooption

Harris, professor of law – UC Berkeley, ‘94
(Angela P., 82 Calif. L. Rev. 741)

This awareness of the role of universities and professional academics in keeping a particular set of political and economic relations in place is one effect of postmodernist disenchantment, and it brings us back to the critique of normativity. As Gerald Wetlaufer has noted, the pressure of legal normativity - the demand that legal academics propose solutions that can be implemented within the existing legal system - impels legal scholars to take the law as their client. n189 A disenchanted jurisprudence of reconstruction would not conclude that providing legal answers to legal questions is therefore futile or "counterrevolutionary"; but as Spivak suggests, it would put on the agenda the need to keep in mind the larger political and economic context of law professing as race-crits continue their theory-building. One consequence might be a reconsideration of the "race for theory" itself. If the price for admission to the academy (say, the admission by Richard Posner that CRT really does have an idea or two to offer, after all) n190 is a hyperabstract theorizing that makes a public debate about race and racism impossible, race-crits may want to hold assimilation into the [*780] bureaucracy of the university at arm's length. Here CRT's engagement in the politics of difference may help keep it suspended in creative balance. A jurisprudence of reconstruction cannot afford to become enchanted with either "theory" or "practice"; its work instead is to refuse that dichotomy.
