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Restrictions are prohibitions on authority—the aff is not 

Schiedler-Brown ‘12

Jean, Attorney, Jean Schiedler-Brown & Associates, Appellant Brief of Randall Kinchloe v. States Dept of Health, Washington,  The Court of Appeals of the State of Washington, Division 1, http://www.courts.wa.gov/content/Briefs/A01/686429%20Appellant%20Randall%20Kincheloe%27s.pdf
3. The ordinary definition of the term "restrictions" also does not include the reporting and monitoring or supervising terms and conditions that are included in the 2001 Stipulation. Black's Law Dictionary, 'fifth edition,(1979) defines "restriction" as; A limitation often imposed in a deed or lease respecting the use to which the property may be put. The term "restrict' is also cross referenced with the term "restrain." Restrain is defined as; To limit, confine, abridge, narrow down, restrict, obstruct, impede, hinder, stay, destroy. To prohibit from action; to put compulsion on; to restrict; to hold or press back. To keep in check; to hold back from acting, proceeding, or advancing, either by physical or moral force, or by interposing obstacle, to repress or suppress, to curb. In contrast, the terms "supervise" and "supervisor" are defined as; To have general oversight over, to superintend or to inspect. See Supervisor. A surveyor or overseer. . . In a broad sense, one having authority over others, to superintend and direct. The term "supervisor" means an individual having authority, in the interest of the employer, to hire, transfer, suspend, layoff, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility to direct them, or to adjust their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but required the use of independent judgment. Comparing the above definitions, it is clear that the definition of "restriction" is very different from the definition of "supervision"-very few of the same words are used to explain or define the different terms. In his 2001 stipulation, Mr. Kincheloe essentially agreed to some supervision conditions, but he did not agree to restrict his license.
Prefer it:

1. Topic coherence – the core controversy is what war powers the executive has, not how it must use them – key to clash and literature

2. Bidirectional – they allow the aff to endorse the status quo – Congressional oversight and approval become topical

3. Limits – hundreds of insignificant conditions Congress could impose

Topicality is a voting issue, or the aff will read a new uncontested aff every debate
off

Sanctions push has run aground, but GOP is strategizing to revive the push

Greg Sargent, WaPo, 2/3/14, Another big blow to the Iran sanctions bill, www.washingtonpost.com/blogs/plum-line/wp/2014/02/03/another-big-blow-to-the-iran-sanctions-bill/
The push for a new Iran sanctions bill may have stalled in the Senate, but it’s still alive and kicking in the House, where leaders are telling members such a measure could still be considered this year. Indeed, proponents of more sanctions appear to be clinging to the hope that if something passes the House with broad bipartisan support, it could pressure the Senate to act. But here’s something that could help block that from happening — in the process delivering yet another big blow to the prospects of a new Iran sanctions measure. I’m told more than 70 House Dems — from a diverse ideological background — have now signed a new letter coming out against any new sanctions measure and calling for diplomacy to be given a chance. This represents the first public statement from House Dems en masse against the measure and for diplomacy, matching what we’ve been seeing in the Senate. Here’s the text, which hasn’t yet been released but was sent over by a source: Dear Mr. President: As Members of Congress — and as Americans — we are united in our unequivocal commitment to prevent Iran from obtaining a nuclear weapon. The proliferation of nuclear weapons in the Middle East would threaten the security of the United States and our allies in the region, particularly Israel. The ongoing implementation of the Joint Plan of Action agreed to by Iran and the “P5+1 nations last November increases the possibility of a comprehensive and verifiable international agreement. We understand that there is no assurance of success and that, if talks break down or Iran reneges on pledges it made in the interim agreement, Congress may be compelled to act as it has in the past by enacting additional sanctions legislation. At present, however, we believe that Congress must give diplomacy a chance. A bill or resolution that risks fracturing our international coalition or, worse yet, undermining our credibility in future negotiations and jeopardizing hard-won progress toward a verifiable final agreement, must be avoided. We remain wary of the Iranian regime. But we believe that robust diplomacy remains our best possible strategic option, and we commend you and your designees for the developments in Geneva. Should negotiations fail or falter, nothing precludes a change in strategy. But we must not imperil the possibility of a diplomatic success before we even have a chance to pursue it. Dem Rep. Lloyd Doggett — a senior member of the House Ways and Means Committee who spearheaded this letter along with Dem Rep. David Price – tells me in a statement: “Iranian hard liners may ultimately obstruct a meaningful permanent agreement, but Congress should not give them a pretext for doing so. The support for this letter from a broad and growing coalition of more than 70 Members sends a strong signal that Democrats stand for peace and diplomacy.” Aides who have seen the letter tell me it’s been signed by some prominent Jewish Democrats and at least one member of the Dem leadership (James Clyburn). This comes after former Secretary of State Hillary Clinton (belatedly) weighed in against the sanctions bill, another blow to its prospects. While it does appear that the push for a sanctions vote has run aground, it’s worth reiterating that if something goes wrong in the talks, those who want a vote — including Republicans who appear to be using this as a way to divide Dems, and Democrats who refuse to be swayed by the administration’s insistence that a vote could derail diplomacy — could have a hook to revive their push. Eric Cantor is still said to want to move an Iran sanctions bill, and Dems have been wary of the possibility that Steny Hoyer — the number two Dem in the House — could join Cantor’s effort, thus giving it bipartisan legitimacy and perhaps leading more Dems to support it. The new letter from around six dozen House Dems opposing such a move could make that outcome that much less likely — particularly if it continues to pick up more signatures.
The plan’s authority restriction is a loss for Obama—causes defections

Dr. Andrew J. Loomis, Visiting Fellow at the Center for a New American Security, and Department of Government at Georgetown University, 3/2/2007, Leveraging legitimacy in the crafting of U.S. foreign policy, http://citation.allacademic.com//meta/p_mla_apa_research_citation/1/7/9/4/8/pages179487/p179487-36.php

Declining political authority encourages defection. American political analyst Norman Ornstein writes of the domestic context, In a system where a President has limited formal power, perception matters. The reputation for success—the belief by other political actors that even when he looks down, a president will find a way to pull out a victory—is the most valuable resource a chief executive can have. Conversely, the widespread belief that the Oval Office occupant is on the defensive, on the wane or without the ability to win under adversity can lead to disaster, as individual lawmakers calculate who will be on the winning side and negotiate accordingly. In simple terms, winners win and losers lose more often than not. Failure begets failure. In short, a president experiencing declining amounts of political capital has diminished capacity to advance his goals. As a result, political allies perceive a decreasing benefit in publicly tying themselves to the president, and an increasing benefit in allying with rising centers of authority. A president’s incapacity and his record of success are interlocked and reinforce each other. Incapacity leads to political failure, which reinforces perceptions of incapacity. This feedback loop accelerates decay both in leadership capacity and defection by key allies. The central point of this review of the presidential literature is that the sources of presidential influence—and thus their prospects for enjoying success in pursuing preferred foreign policies—go beyond the structural factors imbued by the Constitution. Presidential authority is affected by ideational resources in the form of public perceptions of legitimacy. The public offers and rescinds its support in accordance with normative trends and historical patterns, non-material sources of power that affects the character of U.S. policy, foreign and domestic. 

The GOP will exploit this to flip Democratic votes on Iran—causes sanctions

Josh Rogin, Daily Beast, 2/5/14, GOP Will Force Reid to Save Obama’s Iran Policy—Over and Over Again, www.thedailybeast.com/articles/2014/02/05/gop-will-force-reid-to-save-obama-s-iran-policy-over-and-over-again.html
Dozens of Republican senators joined Wednesday to demand that Harry Reid allow a floor vote on a new Iran sanctions bill. If he doesn’t, they are planning to make his life miserable.

The Republican Senate caucus is planning to use every parliamentary trick in the book to push Senate Majority Leader Harry Reid to allow a floor vote on a new Iran sanctions bill that the Obama administration strenuously opposes. The Obama White House has succeeded in keeping most Democrats in line against supporting quick passage of the “Nuclear Weapon Free Iran Act,” which currently has 59 co-sponsors, including 13 Democrats. Reid has faithfully shelved the bill, pending the outcome of negotiations between Iran and the world’s major powers—the so-called “P5+1.” But tomorrow, Republicans plan to respond by using an array of floor tactics—including bringing up the bill and forcing Reid to publicly oppose it—as a means of putting public pressure on Reid and Democrats who may be on the fence. “Now we have come to a crossroads. Will the Senate allow Iran to keep its illicit nuclear infrastructure in place, rebuild its teetering economy and ultimately develop nuclear weapons at some point in the future?” 42 GOP senators wrote in a letter sent to Reid late Wednesday and obtained by The Daily Beast. “The answer to this question will be determined by whether you allow a vote on S. 1881, the bipartisan Nuclear Weapon Free Iran Act, which is cosponsored by more than half of the Senate.” The GOP letter calls on Reid to allow a vote on the bill during the current Senate work period—in other words, before the chamber’s next recess. Senate GOP aides said that until they get a vote, GOP senators are planning to use a number of procedural tools at their disposal to keep this issue front and center for Democrats. Since the legislation is already on the Senate’s legislative calendar, any senator can bring up the bill for a vote at any time and force Democrats to publicly object. Senators can also try attaching the bill as an amendment to future bills under consideration. Senate Minority Leader Mitch McConnell has been a harsh critic of Reid’s shelving of the bill, so he could demand a vote on it as a condition of moving any other legislation. If those amendments are blocked by Reid, Senators can then go to the floor and make speech after speech calling out Reid for ignoring a bill supported by 59 senators—and calling on fence-sitting Democrats to declare their position on the bill. “This letter is a final warning to Harry Reid that if Democrats want to block this bipartisan legislation, they will own the results of this foreign policy disaster,” one senior GOP senate aide said. The Republican senators believe, based on recent polls, that the majority of Americans support moving forward with the Iran sanctions bill now. They also believe that if Reid did allow a vote, the bill would garner more than the 59 votes of its co-sponsors and that Democrats vulnerable in 2014 races would support it, pushing the vote total past a veto-proof two-thirds supermajority.

New sanctions cause negotiation collapse and Middle East War

Rachel Kleinfeld, Carnegie Endowment For International Peace, 1/31/14, Sanctions Could Disrupt Negotiations With Iran, carnegieendowment.org/2014/02/03/sanctions-could-disrupt-negotiations-with-iran/h02v
Facing skyrocketing inflation, a collapsing currency and a sudden loss of imported goods, Iranians voted last year to kick out Mahmoud Ahmadinejad and elected a government they thought might jump-start their economy.

The new government of President Hassan Rouhani is not "moderate" - but it is practical. It would like a nuclear weapon, but it wants economic relief more. Rouhani knows his only bargaining chip to end sanctions is to stop the nuclear weapons program.

But the Rouhani government is on a short leash. Iran's supreme leader, Ali Khamenei, holds the ultimate power - and he is skeptical that a deal can be struck. Hardliners in Iran who benefit from sanctions are against it, as are many in the U.S. Congress. Khamenei needs to walk a careful line: If he looks like he's capitulating too much, then he'll face domestic backlash. He knows he has only a few months to deliver.

That is why the congressional threat of more sanctions - even if they take effect only if the deal fails - is so dire. Hardliners and Khamenei will take such legislation as proof that the United States wants regime change, not an end to Iran's nuclear program. Rouhani himself has said that if sanctions legislation passes, negotiations are off.
So why have more than 50 senators signed up as co-sponsors of new sanctions? Some do want regime change. So would we all - Iran is a noxious, terrorist-supporting, human-rights-destroying government. But regime change wouldn't end the security threat. Even the "Green Movement" that marched for democracy a few years ago wanted to obtain a nuclear weapon.

Others think that sanctions got Iran to the negotiating table, so more sanctions will push them even harder. This is a miscalculation. Negotiations have begun. Iran has allowed nuclear inspectors to seal up their nuclear plants. More sanctions will simply seem like bad faith on our part. They also could provide the excuse other countries are looking for to break with the sanctions regime. Bans on oil imports are causing real economic hardship to allies such as Japan who depended on Iran for much of their energy, and export bans are hurting European companies desperate to restart growth. If the United States looks like the bad guy, these governments are likely to give in to domestic pressure and reduce their sanctions against Iran.
Finally, the American Israel Public Affairs Committee is lobbying Congress hard with the message that a vote against sanctions is a vote against Israel. To me, as a Jew and a Zionist, this is not only hogwash: It is allowing an unelected American nongovernmental organization to wrap itself in the Israeli flag while suggesting actions that threaten Israel.

If we cannot end Iran's nuclear program with diplomacy, we will end it through war. Two years ago, the national security organization I founded worked with Pentagon planners on a simulation game to look at what would happen after the United States bombed Iran. In all the possible scenarios, Iran was likely to do one thing: attack Israel to open up a two-front war and further drag America into conflict in the Middle East. A vote for sanctions at this point is a vote for war - and for Iranian missile attacks on Israel.
Nuclear war

James A. Russell, Senior Lecturer, National Security Affairs, Naval Postgraduate School, ‘9 (Spring) “Strategic Stability Reconsidered: Prospects for Escalation and Nuclear War in the Middle East” IFRI, Proliferation Papers, #26, http://www.ifri.org/downloads/PP26_Russell_2009.pdf 

Strategic stability in the region is thus undermined by various factors: (1) asymmetric interests in the bargaining framework that can introduce unpredictable behavior from actors; (2) the presence of non-state actors that introduce unpredictability into relationships between the antagonists; (3) incompatible assumptions about the structure of the deterrent relationship that makes the bargaining framework strategically unstable; (4) perceptions by Israel and the United States that its window of opportunity for military action is closing, which could prompt a preventive attack; (5) the prospect that Iran’s response to pre-emptive attacks could involve unconventional weapons, which could prompt escalation by Israel and/or the United States; (6) the lack of a communications framework to build trust and cooperation among framework participants. These systemic weaknesses in the coercive bargaining framework all suggest that escalation by any the parties could happen either on purpose or as a result of miscalculation or the pressures of wartime circumstance. Given these factors, it is disturbingly easy to imagine scenarios under which a conflict could quickly escalate in which the regional antagonists would consider the use of chemical, biological, or nuclear weapons. It would be a mistake to believe the nuclear taboo can somehow magically keep nuclear weapons from being used in the context of an unstable strategic framework. Systemic asymmetries between actors in fact suggest a certain increase in the probability of war – a war in which escalation could happen quickly and from a variety of participants. Once such a war starts, events would likely develop a momentum all their own and decision-making would consequently be shaped in unpredictable ways. The international community must take this possibility seriously, and muster every tool at its disposal to prevent such an outcome, which would be an unprecedented disaster for the peoples of the region, with substantial risk for the entire world. 
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The aff relies on the securitization of executive excess to justify their legal intervention – assuming the law safeguards democracy obfuscates juridical violence and creates the conditions for endless warfare

John Morrissey, Lecturer in Political and Cultural Geography, National University of Ireland, Galway; has held visiting research fellowships at University College Cork, City University of New York, Virginia Tech and the University of Cambridge. 2011, “Liberal Lawfare and Biopolitics: US Juridical Warfare in the War on Terror,” Geopolitics, Volume 16, Issue 2, 2011

In the ‘biopolitical nomos’ of camps and prisons in the Middle East and elsewhere, managing detainees is an important element of the US military project. As CENTCOM Commander General John Abizaid made clear to the Senate Armed Services Committee in 2006, “an essential part of our combat operations in both Iraq and Afghanistan entails the need to detain enemy combatants and terrorists”.115 However, it is a mistake to characterize as ‘exceptional’ the US military’s broader biopolitical project in the war on terror. Both Minca’s and Agamben’s emphasis on the notion of ‘exception’ is most convincing when elucidating how the US military has dealt with the ‘threat’ of enemy combatants, rather than how it has planned for, legally securitized and enacted, its ‘own’ aggression against them. It does not account for the proactive juridical warfare of the US military in its forward deployment throughout the globe, which rigorously secures classified SOFAs with host nations and protects its armed personnel from transfer to the International Criminal Court. Far from designating a ‘space of exception’, the US does this to establish normative parameters in its exercise of legally sanctioned military violence and to maximize its ‘operational capacities of securitization’. 

A bigger question, of course, is what the US military practices of lawfare and juridical securitization say about our contemporary moment. Are they essentially ‘exceptional’ in character, prompted by the so-called exceptional character of global terrorism today? Are they therefore enacted in ‘spaces of exceptions’ or are they, in fact, simply contemporary examples of Foucault’s ‘spaces of security’ that are neither exceptional nor indeed a departure from, or perversion of, liberal democracy? As Mark Neocleous so aptly puts it, has the “liberal project of ‘liberty’” not always been, in fact, a “project of security”?116 This ‘project of security’ has long invoked a powerful political dispositif of ‘executive powers’, typically registered as ‘emergency powers’, but, as Neocleous makes clear, of the permanent kind.117 For Neocleous, the pursuit of ‘security’ – and more specifically ‘capitalist security’ – marked the very emergence of liberal democracies, and continues to frame our contemporary world. In the West at least, that world may be endlessly registered as a liberal democracy defined by the ‘rule of law’, but, as Neocleous reminds us, the assumption that the law, decoupled from politics, acts as the ultimate safeguard of democracy is simply false – a key point affirmed by considering the US military’s extensive waging of liberal lawfare. As David Kennedy observes, the military lawyer who “carries the briefcase of rules and restrictions” has long been replaced by the lawyer who “participate[s] in discussions of strategy and tactics”.118 

The US military’s liberal lawfare reveals how the rule of law is simply another securitization tactic in liberalism’s ‘pursuit of security’; a pursuit that paradoxically eliminates fundamental rights and freedoms in the ‘name of security’.119 This is a ‘liberalism’ defined by what Michael Dillon and Julian Reid see as a commitment to waging ‘biopolitical war’ for the securitization of life – ‘killing to make live’.120 And for Mark Neocleous, (neo)liberalism’s fetishization of ‘security’ – as both a discourse and a technique of government – has resulted in a world defined by anti-democratic technologies of power.121 In the case of the US military’s forward deployment on the frontiers of the war on terror – and its juridical tactics to secure biopolitical power thereat – this has been made possible by constant reference to a neoliberal ‘project of security’ registered in a language of ‘endless emergency’ to ‘secure’ the geopolitical and geoeconomic goals of US foreign policy.122 The US military’s continuous and indeed growing military footprint in the Middle East and elsewhere can be read as a ‘permanent emergency’,123 the new ‘normal’ in which geopolitical military interventionism and its concomitant biopolitical technologies of power are necessitated by the perennial political economic ‘need’ to securitize volatility and threat. 

Conclusion: enabling biopolitical power in the age of securitization  

“Law and force flow into one another. We make war in the shadow of law, and law in the shadow of force” – David Kennedy, Of War and Law 124  

Can a focus on lawfare and biopolitics help us to critique our contemporary moment’s proliferation of practices of securitization – practices that appear to be primarily concerned with coding, quantifying, governing and anticipating life itself? In the context of US military’s war on terror, I have argued above that it can. If, as David Kennedy points out, the “emergence of a global economic and commercial order has amplified the role of background legal regulations as the strategic terrain for transnational activities of all sorts”, this also includes, of course, ‘warfare’; and for some time, the US military has recognized the “opportunities for creative strategy” made possible by proactively waging lawfare beyond the battlefield.125 As Walter Benjamin observed nearly a century ago, at the very heart of military violence is a “lawmaking character”.126 And it is this ‘lawmaking character’ that is integral to the biopolitical technologies of power that secure US geopolitics in our contemporary moment. US lawfare focuses “the attention of the world on this or that excess” whilst simultaneously arming “the most heinous human suffering in legal privilege”, redefining horrific violence as “collateral damage, self-defense, proportionality, or necessity”.127 It involves a mobilization of the law that is precisely channelled towards “evasion”, securing 23 classified Status of Forces Agreements and “offering at once the experience of safe ethical distance and careful pragmatic assessment, while parcelling out responsibility, attributing it, denying it – even sometimes embracing it – as a tactic of statecraft and war”.128 

Since the inception of the war on terror, the US military has waged incessant lawfare to legally securitize, regulate and empower its ‘operational capacities’ in its multiples ‘spaces of security’ across the globe – whether that be at a US base in the Kyrgyz Republic or in combat in Iraq. I have sought to highlight here these tactics by demonstrating how the execution of US geopolitics relies upon a proactive legal-biopolitical securitization of US troops at the frontiers of the American ‘leasehold empire’. For the US military, legal-biopolitical apparatuses of security enable its geopolitical and geoeconomic projects of security on the ground; they plan for and legally condition the ‘milieux’ of military commanders; and in so doing they render operational the pivotal spaces of overseas intervention of contemporary US national security conceived in terms of ‘global governmentality’.129 In the US global war on terror, it is lawfare that facilitates what Foucault calls the “biopolitics of security” – when life itself becomes the “object of security”.130 For the US military, this involves the eliminating of threats to ‘life’, the creating of operational capabilities to ‘make live’ and the anticipating and management of life’s uncertain ‘future’. 

Some of the most key contributions across the social sciences and humanities in recent years have divulged how discourses of ‘security’, ‘precarity’ and ‘risk’ function centrally in the governing dispositifs of our contemporary world.131 In a society of (in)security, such discourses have a profound power to invoke danger as “requiring extraordinary action”.132 In the ongoing war on terror, registers of emergency play pivotal roles in the justification of military securitization strategies, where ‘risk’, it seems, has become permanently binded to ‘securitization’. As Claudia Aradau and Rens Van Munster point out, the “perspective of risk management” seductively effects practices of military securitization to be seen as necessary, legitimate and indeed therapeutic.133 US tactics of liberal lawfare in the long war – the conditioning of the battlefield, the sanctioning of the privilege of violence, the regulating of the conduct of troops, the interpreting, negating and utilizing 24 of international law, and the securing of SOFAs – are vital security dispositifs of a broader ‘risk- securitization’ strategy involving the deployment of liberal technologies of biopower to “manage dangerous irruptions in the future”.134 It may well be fought beyond the battlefield in “a war of the pentagon rather than a war of the spear”,135 but it is lawfare that ultimately enables the ‘toxic combination’ of US geopolitics and biopolitics defining the current age of securitization. 

The alternative is a rigorous scrutiny of their legalist politics - disrupting their juridical frame is key to solve

Aziz Rana, Assistant Professor of Law, Cornell University Law School; A.B., Harvard College; J.D., Yale Law School; PhD., Harvard University, July 2012, “NATIONAL SECURITY: LEAD ARTICLE: Who Decides on Security?,” 44 Conn. L. Rev. 1417

If anything, one can argue that the presumptive gulf between elite awareness and suspect mass opinion has generated its own very dramatic political and legal pathologies. In recent years, the country has witnessed a variety of security crises built on the basic failure of ‘expertise.’195 At present, part of what obscures this fact is the very culture of secret information sustained by the modern security concept. Today, it is commonplace for government officials to leak security material about terrorism or external threat to newspapers as a method of shaping the public debate.196 These ‘open’ secrets allow greater public access to elite information and embody a central and routine instrument for incorporating mass voice into state decision-making. But this mode of popular involvement comes at a key cost. Secret information is generally treated as worthy of a higher status than information already present in the public realm – the shared collective information through which ordinary citizens reach conclusions about emergency and defense. Yet, oftentimes, as with the lead up to the Iraq War in 2003, although the actual content of this secret information is flawed,197 its status as secret masks these problems and allows policymakers to cloak their positions in added authority. This reality highlights the importance of approaching security information with far greater collective skepticism; it also means that security judgments may be more ‘Hobbesian’ – marked fundamentally by epistemological uncertainty as opposed to verifiable fact – than policymakers admit.

If the objective sociological claims at the center of the modern security concept are themselves profoundly contested, what does this meahn for reform efforts that seek to recalibrate the relationship between liberty and security? Above all, it indicates that the central problem with the procedural solutions offered by constitutional scholars-emphasizing new statutory frameworks or greater judicial assertiveness-is that they mistake a question of politics for one of law. In other words, such scholars ignore the extent to which governing practices are the product of background political judgments about threat, democratic knowledge, professional expertise, and the necessity for insulated decision-making. To the extent that Americans are convinced that they face continuous danger from hidden and potentially limitless assailants-danger too complex for the average citizen to comprehend independently-it is inevitable that institutions (regardless of legal reform initiatives) will operate to centralize power in those hands presumed to enjoy military and security expertise. Thus, any systematic effort to challenge the current framing of the relationship between security and liberty must begin by challenging the underlying assumptions about knowledge and security upon which legal and political arrangements rest. Without a sustained and public debate about the validity of security expertise, its supporting institutions, and the broader legitimacy of secret information, there can be no substantive shift in our constitutional politics. The problem at present, however, is that it remains unclear which popular base exists in society to raise these questions. Unless such a base fully emerges, we can expect our prevailing security arrangements to become ever more entrenched.
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Executive war power primacy now—the plan flips that

Eric Posner, 9/3/13, Obama Is Only Making His War Powers Mightier, www.slate.com/articles/news_and_politics/view_from_chicago/2013/09/obama_going_to_congress_on_syria_he_s_actually_strengthening_the_war_powers.html
President Obama’s surprise announcement that he will ask Congress for approval of a military attack on Syria is being hailed as a vindication of the rule of law and a revival of the central role of Congress in war-making, even by critics. But all of this is wrong. Far from breaking new legal ground, President Obama has reaffirmed the primacy of the executive in matters of war and peace. The war powers of the presidency remain as mighty as ever.
It would have been different if the president had announced that only Congress can authorize the use of military force, as dictated by the Constitution, which gives Congress alone the power to declare war. That would have been worthy of notice, a reversal of the ascendance of executive power over Congress. But the president said no such thing. He said: “I believe I have the authority to carry out this military action without specific congressional authorization.” Secretary of State John Kerry confirmed that the president “has the right to do that”—launch a military strike—“no matter what Congress does.”
Thus, the president believes that the law gives him the option to seek a congressional yes or to act on his own. He does not believe that he is bound to do the first. He has merely stated the law as countless other presidents and their lawyers have described it before him.

The president’s announcement should be understood as a political move, not a legal one. His motive is both self-serving and easy to understand, and it has been all but acknowledged by the administration. If Congress now approves the war, it must share blame with the president if what happens next in Syria goes badly. If Congress rejects the war, it must share blame with the president if Bashar al-Assad gases more Syrian children. The big problem for Obama arises if Congress says no and he decides he must go ahead anyway, and then the war goes badly. He won’t have broken the law as he understands it, but he will look bad. He would be the first president ever to ask Congress for the power to make war and then to go to war after Congress said no. (In the past, presidents who expected dissent did not ask Congress for permission.)

People who celebrate the president for humbly begging Congress for approval also apparently don’t realize that his understanding of the law—that it gives him the option to go to Congress—maximizes executive power vis-à-vis Congress. If the president were required to act alone, without Congress, then he would have to take the blame for failing to use force when he should and using force when he shouldn’t. If he were required to obtain congressional authorization, then Congress would be able to block him. But if he can have it either way, he can force Congress to share responsibility when he wants to and avoid it when he knows that it will stand in his way.
It spills over to destabilize all presidential war powers. 

Heder 10 (Adam, J.D., magna cum laude , J. Reuben Clark Law School, Brigham Young University, “THE POWER TO END WAR: THE EXTENT AND LIMITS OF CONGRESSIONAL POWER,” St. Mary’s Law Journal Vol. 41 No. 3, http://www.stmaryslawjournal.org/pdfs/Hederreadytogo.pdf) 
This constitutional silence invokes Justice Rehnquist’s oftquoted language from the landmark “political question” case, Goldwater v. Carter . 121 In Goldwater , a group of senators challenged President Carter’s termination, without Senate approval, of the United States ’ Mutual Defense Treaty with Taiwan. 122 A plurality of the Court held, 123 in an opinion authored by Justice Rehnquist, that this was a nonjusticiable political question. 124 He wrote: “In light of the absence of any constitutional provision governing the termination of a treaty, . . . the instant case in my view also ‘must surely be controlled by political standards.’” 125 Notably, Justice Rehnquist relied on the fact that there was no constitutional provision on point. Likewise, there is no constitutional provision on whether Congress has the legislative power to limit, end, or otherwise redefine the scope of a war. Though Justice Powell argues in Goldwater that the Treaty Clause and Article VI of the Constitution “add support to the view that the text of the Constitution does not unquestionably commit the power to terminate treaties to the President alone,” 126 the same cannot be said about Congress’s legislative authority to terminate or limit a war in a way that goes beyond its explicitly enumerated powers. There are no such similar provisions that would suggest Congress may decline to exercise its appropriation power but nonetheless legally order the President to cease all military operations. Thus, the case for deference to the political branches on this issue is even greater than it was in the Goldwater context. Finally, the Constitution does not imply any additional powers for Congress to end, limit, or redefine a war. The textual and historical evidence suggests the Framers purposefully declined to grant Congress such powers. And as this Article argues, granting Congress this power would be inconsistent with the general war powers structure of the Constitution. Such a reading of the Constitution would unnecessarily empower Congress and tilt the scales heavily in its favor. More over, it would strip the President of his Commander in Chief authority to direct the movement of troops at a time when the Executive’s expertise is needed. 127 And fears that the President will grow too powerful are unfounded, given the reasons noted above. 128 In short, the Constitution does not impliedly afford Congress any authority to prematurely terminate a war above what it explicitly grants. 129 Declaring these issues nonjusticiable political questions would be the most practical means of balancing the textual and historical demands, the structural demands, and the practical demands that complex modern warfare brings . Adjudicating these matters would only lead the courts to engage in impermissible line drawing — lines that would both confus e the issue and add layers to the text of the Constitution in an area where the Framers themselves declined to give such guidance. 
That goes nuclear 

Li 9 (Zheyao, J.D. candidate, Georgetown University Law Center, 2009; B.A., political science and history, Yale University, 2006. This paper is the culmination of work begun in the "Constitutional Interpretation in the Legislative and Executive Branches" seminar, led by Judge Brett Kavanaugh, “War Powers for the Fourth Generation: Constitutional Interpretation in the Age of Asymmetric Warfare,” 7 Geo. J.L. & Pub. Pol'y 373 2009 WAR POWERS IN THE FOURTH GENERATION OF WARFARE)
A. The Emergence of Non-State Actors

Even as the quantity of nation-states in the world has increased dramatically since the end of World War II, the institution of the nation-state has been in decline over the past few decades. Much of this decline is the direct result of the waning of major interstate war, which primarily resulted from the introduction of nuclear weapons.122 The proliferation of nuclear weapons, and their immense capacity for absolute destruction, has ensured that conventional wars remain limited in scope and duration. Hence, "both the size of the armed forces and the quantity of weapons at their disposal has declined quite sharply" since 1945.123 At the same time, concurrent with the decline of the nation-state in the second half of the twentieth century, non-state actors have increasingly been willing and able to use force to advance their causes. In contrast to nation-states, who adhere to the Clausewitzian distinction between the ends of policy and the means of war to achieve those ends, non-state actors do not necessarily fight as a mere means of advancing any coherent policy. Rather, they see their fight as a life-and-death struggle, wherein the ordinary terminology of war as an instrument of policy breaks down because of this blending of means and ends.124 It is the existential nature of this struggle and the disappearance of the Clausewitzian distinction between war and policy that has given rise to a new generation of warfare. The concept of fourth-generational warfare was first articulated in an influential article in the Marine Corps Gazette in 1989, which has proven highly prescient. In describing what they saw as the modem trend toward a new phase of warfighting, the authors argued that: In broad terms, fourth generation warfare seems likely to be widely dispersed and largely undefined; the distinction between war and peace will be blurred to the vanishing point. It will be nonlinear, possibly to the point of having no definable battlefields or fronts. The distinction between "civilian" and "military" may disappear. Actions will occur concurrently throughout all participants' depth, including their society as a cultural, not just a physical, entity. Major military facilities, such as airfields, fixed communications sites, and large headquarters will become rarities because of their vulnerability; the same may be true of civilian equivalents, such as seats of government, power plants, and industrial sites (including knowledge as well as manufacturing industries). 125 It is precisely this blurring of peace and war and the demise of traditionally definable battlefields that provides the impetus for the formulation of a new. theory of war powers. As evidenced by Part M, supra, the constitutional allocation of war powers, and the Framers' commitment of the war power to two co-equal branches, was not designed to cope with the current international system, one that is characterized by the persistent machinations of international terrorist organizations, the rise of multilateral alliances, the emergence of rogue states, and the potentially wide proliferation of easily deployable weapons of mass destruction, nuclear and otherwise. B. The Framers' World vs. Today's World The Framers crafted the Constitution, and the people ratified it, in a time when everyone understood that the state controlled both the raising of armies and their use. Today, however, the threat of terrorism is bringing an end to the era of the nation-state's legal monopoly on violence, and the kind of war that existed before-based on a clear division between government, armed forces, and the people-is on the decline. 126 As states are caught between their decreasing ability to fight each other due to the existence of nuclear weapons and the increasing threat from non-state actors, it is clear that the Westphalian system of nation-states that informed the Framers' allocation of war powers is no longer the order of the day. 127 As seen in Part III, supra, the rise of the modem nation-state occurred as a result of its military effectiveness and ability to defend its citizens. If nation-states such as the United States are unable to adapt to the changing circumstances of fourth-generational warfare-that is, if they are unable to adequately defend against low-intensity conflict conducted by non-state actors-"then clearly [the modem state] does not have a future in front of it.' 128 The challenge in formulating a new theory of war powers for fourthgenerational warfare that remains legally justifiable lies in the difficulty of adapting to changed circumstances while remaining faithful to the constitutional text and the original meaning. 29 To that end, it is crucial to remember that the Framers crafted the Constitution in the context of the Westphalian system of nation-states. The three centuries following the Peace of Westphalia of 1648 witnessed an international system characterized by wars, which, "through the efforts of governments, assumed a more regular, interconnected character."' 130 That period saw the rise of an independent military class and the stabilization of military institutions. Consequently, "warfare became more regular, better organized, and more attuned to the purpose of war-that is, to its political objective."' 1 3' That era is now over. Today, the stability of the long-existing Westphalian international order has been greatly eroded in recent years with the advent of international terrorist organizations, which care nothing for the traditional norms of the laws of war. This new global environment exposes the limitations inherent in the interpretational methods of originalism and textualism and necessitates the adoption of a new method of constitutional interpretation. While one must always be aware of the text of the Constitution and the original understanding of that text, that very awareness identifies the extent to which fourth-generational warfare epitomizes a phenomenon unforeseen by the Framers, a problem the constitutional resolution of which must rely on the good judgment of the present generation. 13 Now, to adapt the constitutional warmarking scheme to the new international order characterized by fourth-generational warfare, one must understand the threat it is being adapted to confront. C. The Jihadist Threat The erosion of the Westphalian and Clausewitzian model of warfare and the blurring of the distinction between the means of warfare and the ends of policy, which is one characteristic of fourth-generational warfare, apply to al-Qaeda and other adherents of jihadist ideology who view the United States as an enemy. An excellent analysis of jihadist ideology and its implications for the rest of the world are presented by Professor Mary Habeck. 133 Professor Habeck identifies the centrality of the Qur'an, specifically a particular reading of the Qur'an and hadith (traditions about the life of Muhammad), to the jihadist terrorists. 134 The jihadis believe that the scope of the Qur'an is universal, and "that their interpretation of Islam is also intended for the entire world, which must be brought to recognize this fact peacefully if possible and through violence if not."' 135 Along these lines, the jihadis view the United States and her allies as among the greatest enemies of Islam: they believe "that every element of modern Western liberalism is flawed, wrong, and evil" because the basis of liberalism is secularism. 136 The jihadis emphasize the superiority of Islam to all other religions, and they believe that "God does not want differing belief systems to coexist."' 37 For this reason, jihadist groups such as al-Qaeda "recognize that the West will not submit without a fight and believe in fact that the Christians, Jews, and liberals have united against Islam in a war that will end in the complete destruction of the unbelievers.' 138 Thus, the adherents of this jihadist ideology, be it al-Qaeda or other groups, will continue to target the United States until she is destroyed. Their ideology demands it. 139 To effectively combat terrorist groups such as al-Qaeda, it is necessary to understand not only how they think, but also how they operate. Al-Qaeda is a transnational organization capable of simultaneously managing multiple operations all over the world."14 It is both centralized and decentralized: al-Qaeda is centralized in the sense that Osama bin Laden is the unquestioned leader, but it is decentralized in that its operations are carried out locally, by distinct cells."4 AI-Qaeda benefits immensely from this arrangement because it can exercise direct control over high-probability operations, while maintaining a distance from low-probability attacks, only taking the credit for those that succeed. The local terrorist cells benefit by gaining access to al-Qaeda's "worldwide network of assets, people, and expertise."' 42 Post-September 11 events have highlighted al-Qaeda's resilience. Even as the United States and her allies fought back, inflicting heavy casualties on al-Qaeda in Afghanistan and destroying dozens of cells worldwide, "al-Qaeda's networked nature allowed it to absorb the damage and remain a threat." 14 3 This is a far cry from earlier generations of warfare, where the decimation of the enemy's military forces would generally bring an end to the conflict. D. The Need for Rapid Reaction and Expanded Presidential War Power By now it should be clear just how different this conflict against the extremist terrorists is from the type of warfare that occupied the minds of the Framers at the time of the Founding. Rather than maintaining the geographical and political isolation desired by the Framers for the new country, today's United States is an international power targeted by individuals and groups that will not rest until seeing her demise. The Global War on Terrorism is not truly a war within the Framers' eighteenth-century conception of the term, and the normal constitutional provisions regulating the division of war powers between Congress and the President do not apply. Instead, this "war" is a struggle for survival and dominance against forces that threaten to destroy the United States and her allies, and the fourth-generational nature of the conflict, highlighted by an indiscernible distinction between wartime and peacetime, necessitates an evolution of America's traditional constitutional warmaking scheme. As first illustrated by the military strategist Colonel John Boyd, constitutional decision-making in the realm of war powers in the fourth generation should consider the implications of the OODA Loop: Observe, Orient, Decide, and Act. 44 In the era of fourth-generational warfare, quick reactions, proceeding through the OODA Loop rapidly, and disrupting the enemy's OODA loop are the keys to victory. "In order to win," Colonel Boyd suggested, "we should operate at a faster tempo or rhythm than our adversaries." 145 In the words of Professor Creveld, "[b]oth organizationally and in terms of the equipment at their disposal, the armed forces of the world will have to adjust themselves to this situation by changing their doctrine, doing away with much of their heavy equipment and becoming more like police."1 46 Unfortunately, the existing constitutional understanding, which diffuses war power between two branches of government, necessarily (by the Framers' design) slows down decision- making. In circumstances where war is undesirable (which is, admittedly, most of the time, especially against other nation-states), the deliberativeness of the existing decision-making process is a positive attribute. In America's current situation, however, in the midst of the conflict with al-Qaeda and other international terrorist organizations, the existing process of constitutional decision-making in warfare may prove a fatal hindrance to achieving the initiative necessary for victory. As a slow-acting, deliberative body, Congress does not have the ability to adequately deal with fast-emerging situations in fourth-generational warfare. Thus, in order to combat transnational threats such as al-Qaeda, the executive branch must have the ability to operate by taking offensive military action even without congressional authorization, because only the executive branch is capable of the swift decision-making and action necessary to prevail in fourth-generational conflicts against fourthgenerational opponents.
off

The executive branch of the United States federal government should issue and enforce an executive order to restrict the war powers authority of the President of the United States to indefinitely detain persons legally located within the United States. 

The status quo is always an option – proving the CP worse does not justify the plan. Logical decision-making is the most portable skill.

And, presumption remains negative—the counterplan is less change and a tie goes to the runner.

Self-restraint is durable and sends a credible signal

Eric Posner, The University of Chicago Law School Professor, and Adrian Vermeule, Harvard Law School Professor of Law, 2007, The Credible Executive, 74 U. Chi. L. Rev. 865
The Madisonian system of oversight has not totally failed. Sometimes legislators overcome the temptation to free ride; sometimes they invest in protecting the separation of powers or legislative prerogatives. Sometimes judges review exercises of executive discretion, even during emergencies. But often enough, legislators and judges have no real alternative to letting executive officials exercise discretion unchecked. The Madisonian system is a partial failure; compensating mechanisms must be adopted to fill the area of slack, the institutional gap between executive discretion and the oversight capacities of other institutions. Again, the magnitude of this gap is unclear, but plausibly it is quite large; we will assume that it is.

It is often assumed that this partial failure of the Madisonian system unshackles and therefore benefits ill-motivated executives. This is grievously incomplete. The failure of the Madisonian system harms the well-motivated executive as much as it benefits the ill-motivated one. Where Madisonian oversight fails, the well-motivated executive is a victim of his own power. Voters, legislators, and judges will be wary of granting further discretion to an executive whose motivations are uncertain and possibly nefarious. The partial failure of Madisonian oversight thus threatens a form of inefficiency, a kind of contracting failure that makes potentially everyone, including the voters, worse off.

Our central question, then, is what the well-motivated executive can do to solve or at least ameliorate the problem. The solution is for the executive to complement his (well-motivated) first-order policy goals with second-order mechanisms for demonstrating credibility to other actors. We thus do not address the different question of what voters, legislators, judges, and other actors should do about an executive who is ill motivated and known to be so. That project involves shoring up or replacing the Madisonian system to block executive dictatorship. Our project is the converse of this, and involves finding new mechanisms to help the well-motivated executive credibly distinguish himself as such.

IV. Executive Signaling: Law and Mechanisms

We suggest that the executive's credibility problem can be solved by second-order mechanisms of executive signaling. In the general case, well-motivated executives send credible signals by taking actions that are more costly for ill-motivated actors than for well-motivated ones, thus distinguishing themselves from their ill-motivated mimics. Among the specific mechanisms we discuss, an important subset involves executive self-binding, whereby executives commit themselves to a course of action that would impose higher costs on ill-motivated actors. Commitments themselves have value as signals of benign motivations.

This departs from the usual approach in legal scholarship. Legal theory has often discussed self-binding by "government" or government officials. In constitutional theory, it is often suggested that constitutions represent an attempt by "the people" to bind "themselves" against their own future decisionmaking pathologies, or relatedly, that constitutional prohibitions represent mechanisms by which governments commit themselves not to expropriate investments or to exploit their populations. n72 Whether or not this picture is coherent, n73 it is not the question we examine here, although some of the relevant considerations are similar. n74 We are not concerned with binding the president so that he cannot abuse his powers, but with how he might bind himself or take other actions that enhance his credibility, so that he can generate support from the public and other members of the government.  [*895] 

Furthermore, our question is subconstitutional: it is whether a well-motivated executive, acting within an established set of constitutional and statutory rules, can use signaling mechanisms to generate public trust. Accordingly, we proceed by assuming that no constitutional amendments or new statutes will be enacted. Within these constraints, what can a well-motivated executive do to bootstrap himself to credibility? The problem for the well-motivated executive is to credibly signal his benign motivations. In general, the solution is to engage in actions that are less costly for good types than for bad types.

We begin with some relevant law, then examine a set of possible mechanisms -emphasizing both the conditions under which they might succeed and the conditions under which they might not -and conclude by examining the costs of credibility.

A. A Preliminary Note on Law and Self-Binding

Many of our mechanisms are unproblematic from a legal perspective, as they involve presidential actions that are clearly lawful. But a few raise legal questions; in particular, those that involve self-binding. n75 Can a president bind himself to respect particular first-order policies? With qualifications, the answer is yes, at least to the same extent that a legislature can. Formally, a duly promulgated executive rule or order binds even the executive unless and until it is validly abrogated, thereby establishing a new legal status quo. n76 The legal authority to establish a new status quo allows a president to create inertia or political constraints that will affect his own future choices. In a practical sense, presidents, like legislatures, have great de facto power to adopt policies that shape the legal landscape for the future. A president might commit himself to a long-term project of defense procurement or infrastructure or foreign policy, narrowing his own future choices and generating new political coalitions that will act to defend the new rules or policies.

More schematically, we may speak of formal and informal means of self-binding:

1. The president might use formal means to bind himself. This is possible in the sense that an executive order, if otherwise valid, legally binds the president while it is in effect and may be enforced by the courts. It is not possible in the sense that the president can always repeal the executive order if he can bear the political and reputational costs of doing so.

2. The president might use informal means to bind himself. This is not only possible but frequent and important. Issuing an executive rule providing for the appointment of special prosecutors, as Nixon did, is not a formal self-binding. n77 However, there may be large political costs to repealing the order. This effect does not depend on the courts' willingness to enforce the order, even against Nixon himself. Court enforcement makes the order legally binding while it is in place, but only political and reputational enforcement can protect it from repeal. Just as a dessert addict might announce to his friends that he is going on a no-dessert diet in order to raise the reputational costs of backsliding and thus commit himself, so, too, the executive's issuance of a self-binding order can trigger reputational costs. In such cases, repeal of an executive order may be seen as a breach of faith even if no other institution ever enforces it.
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Squo and Self-Restraint both solve – the executive waives the military custody requirement when its net-advantageous to do so – explicitly includes extradition
White House 12 [Office of the Press Secretary; “Presidential Policy Directive -- Requirements of the National Defense Authorization Act”; PRESIDENTIAL POLICY DIRECTIVE/PPD-14; Whitehouse.gov; 2/28/2012; http://www.whitehouse.gov/the-press-office/2012/02/28/presidential-policy-directive-requirements-national-defense-authorizatio]

II.    WAIVERS TO PROTECT NATIONAL SECURITY INTERESTS

A.    Statutory Authority under NDAA.  Section 1022(a)(4) of the NDAA authorizes the President to waive application of the military custody requirement under section 1022(a)(1) where doing so is "in the national security interests of the United States."  Such waivers ("National Security Waivers") apply to the requirements of section 1022 of the NDAA.

B.    Protection of U.S. National Security Interests.  In accordance with section 1022(a)(4) of the NDAA, and consistent with section 1022(c)(2), which provides the executive branch with broad discretion to design implementing procedures to ensure that the requirements of section 1022 do not interfere with various authorities necessary to disrupt or respond to terrorism threats, § Marked 12:22 § and to ensure that counterterrorism professionals have clear guidance and appropriate tools at their disposal to accomplish their mission effectively, I hereby waive the requirements of section 1022(a)(1), regardless of whether an individual has yet been determined to be a Covered Person, and certify that it is in the national security interests of the United States to do so, when:

placing a foreign country's nationals or residents in U.S. military custody will impede counterterrorism cooperation, including but not limited to sharing intelligence or providing other cooperation or assistance to the United States in investigations or prosecutions of suspected terrorists;

a foreign government indicates that it will not extradite or consent to the transfer of individuals to the United States if such individuals may be placed in military custody;

an individual is a lawful permanent resident of the United States who is arrested inside the United States or is arrested by a Federal agency on the basis of conduct taking place in the United States, to the extent the individual is subject to the requirement of section 1022(a)(1);

an individual has been arrested by a Federal agency in the United States on charges other than terrorism offenses (unless such individual is subsequently charged with one or more terrorism offenses and held in Federal custody in connection with those offenses);

an individual has been arrested by State or local law enforcement, pursuant to State or local authority, and is transferred to Federal custody;

transferring an individual to U.S. military custody could interfere with efforts to secure an individual's cooperation or confession; or

transferring an individual to U.S. military custody could interfere with efforts to conduct joint trials with co-defendants who are ineligible for U.S. military custody or as to whom a determination has already been made to proceed with a prosecution in a Federal or State court.

C.     Authority to Issue Additional Categorical National Security Waivers.  The Attorney General, in consultation with other senior national security officials, shall have authority to waive the requirements of section 1022(a)(1) of the NDAA in the national security interests of the United States for categories of conduct or categories of individuals consistent with section 1022(a)(4).

D.    Authority to Issue Individual National Security Waivers.  The Attorney General, in consultation with other senior national security officials, shall have the authority to waive the requirements of section 1022(a)(1) of the NDAA in the national security interests of the United States on an individual, case-by-case basis, consistent with section 1022(a)(4).  A decision to issue such a waiver shall take into account factors such as:  the legal and evidentiary strength of any criminal charges that may be brought against the individual; the likely punishment if convicted; the impact on intelligence collection of maintaining the individual in law enforcement custody; the legal and investigative risks posed by a transfer to U.S. military custody; the effect any transfer to U.S. military custody would likely have on cooperation by the individual in custody; the effect any transfer to U.S. military custody would likely have on cooperation by foreign governments in a particular investigation or related investigations; the risk associated with litigation concerning the legal authority to detain the individual pursuant to the 2001 AUMF, as informed by the laws of war; and the need to preserve a long-term disposition of the individual that adequately mitigates the threat the individual poses and protects the national security interests of the United States.  A waiver is also appropriate if the Attorney General determines, in consultation with other senior national security officials, that a prosecution of the individual in Federal, State, or a foreign court will best protect the national security interests of the United States.  The Attorney General may delegate this authority to any appropriate subordinate officials of the Department of Justice who hold positions for which Senate confirmation is required.

E.    Timing and Effect of National Security Waiver Determination.  The Attorney General shall have the authority to issue a National Security Waiver at any time, including before a determination is made that an individual is a Covered Person.  If the Attorney General issues a National Security Waiver or determines that an existing National Security Waiver applies, no determination whether an individual is a Covered Person is required.
The president will circumvent the plan

Margulies ‘11
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In an observation more often repeated than defended, we are told that the attacks of September 11 “changed everything.” Whatever merit there is in this notion, it is certainly true that 9/11—and in particular the legal response set in motion by the administration of President George W. Bush—left its mark on the academy. Nine years after 9/11, it is time to step back and assess these developments and to offer thoughts on their meaning. In Part II of this essay, we analyze the post-9/11 scholarship produced by this “emergency” framing. We argue that legal scholars writing in the aftermath of 9/11 generally fell into one of three groups: unilateralists, interventionists, and proceduralists. Unilateralists argued in favor of tilting the allocation of government power toward the executive because the state’s interest in survival is superior to any individual liberty interest, and because the executive is best able to understand and address threats to the state. Interventionists, by contrast, argued in favor of restraining the executive (principally through the judiciary) precisely to prevent the erosion of civil liberties. Proceduralists took a middle road, informed by what they perceived as a central lesson of American history.1 Because at least some overreaction by the state is an inevitable feature of a national crisis, the most one can reasonably hope for is to build in structural and procedural protections to preserve the essential U.S. constitutional framework, and, perhaps, to minimize the damage done to American legal and moral traditions. Despite profound differences between and within these groups, legal scholars in all three camps (as well as litigants and clinicians, including the authors) shared a common perspective—viz., that repressive legal policies adopted by wartime governments are temporary departures from hypothesized peacetime norms. In this narrative, metaphors of bewilderment, wandering, and confusion predominate. The country “loses its bearings” and “goes astray.” Bad things happen until at last the nation “finds itself” or “comes to its senses,” recovers its “values,” and fixes the problem. Internment ends, habeas is restored, prisoners are pardoned, repression passes. In a show of regret, we change direction, “get back on course,” and vow it will never happen again. Until the next time, when it does. This view, popularized in treatments like All the Laws but One, by the late Chief Justice Rehnquist,2 or the more thoughtful and thorough discussion in Perilous Times by Chicago’s Geoffrey Stone,3 quickly became the dominant narrative in American society and the legal academy. This narrative also figured heavily in the many challenges to Bush-era policies, including by the authors. The narrative permitted litigators and legal scholars to draw upon what elsewhere has been referred to as America’s “civic religion”4 and to cast the courts in the role of hero-judges5 whom we hoped would restore legal order.6 But by framing the Bush Administration’s response as the latest in a series of regrettable but temporary deviations from a hypothesized liberal norm, the legal academy ignored the more persistent, and decidedly illiberal, authoritarian tendency in American thought to demonize communal “others” during moments of perceived threat. Viewed in this light, what the dominant narrative identified as a brief departure caused by a military crisis is more accurately seen as part of a recurring process of intense stigmatization tied to periods of social upheaval, of which war and its accompanying repressions are simply representative (and particularly acute) illustrations. It is worth recalling, for instance, that the heyday of the Ku Klux Klan in this country, when the organization could claim upwards of 3 million members, was the early-1920s, and that the period of greatest Klan expansion began in the summer of 1920, almost immediately after the nation had “recovered” from the Red Scare of 1919–20.7 Klan activity during this period, unlike its earlier and later iterations, focused mainly on the scourge of the immigrant Jew and Catholic, and flowed effortlessly from the anti-alien, anti-radical hysteria of the Red Scare. Yet this period is almost entirely unaccounted for in the dominant post-9/11 narrative of deviation and redemption, which in most versions glides seamlessly from the madness of the Red Scare to the internment of the Japanese during World War II.8 And because we were studying the elephant with the wrong end of the telescope, we came to a flawed understanding of the beast. In Part IV, we argue that the interventionists and unilateralists came to an incomplete understanding by focusing almost exclusively on what Stuart Scheingold called “the myth of rights”—the belief that if we can identify, elaborate, and secure judicial recognition of the legal “right,” political structures and policies will adapt their behavior to the requirements of the law and change will follow more or less automatically.9 Scholars struggled to define the relationship between law and security primarily through exploration of structural10 and procedural questions, and, to a lesser extent, to substantive rights. And they examined the almost limitless number of subsidiary questions clustered within these issues. Questions about the right to habeas review, for instance, generated a great deal of scholarship about the handful of World War II-era cases that the Bush Administration relied upon, including most prominently Johnson v. Eisentrager and Ex Parte Quirin. 11 Regardless of political viewpoint, a common notion among most unilateralist and interventionist scholars was that when law legitimized or delegitimized a particular policy, this would have a direct and observable effect on actual behavior. The premise of this scholarship, in other words, was that policies “struck down” by the courts, or credibly condemned as lawless by the academy, would inevitably be changed—and that this should be the focus of reform efforts. Even when disagreement existed about the substance of rights or even which branch should decide their parameters, it reflected shared acceptance of the primacy of law, often to the exclusion of underlying social or political dynamics. Eric Posner and Adrian Vermeule, for instance, may have thought, unlike the great majority of their colleagues, that the torture memo was “standard fare.”12 But their position nonetheless accepted the notion that if the prisoners had a legal right to be treated otherwise, then the torture memo authorized illegal behavior and must be given no effect.13 Recent developments, however, cast doubt on two grounding ideas of interventionist and unilateralist scholarship—viz., that post-9/11 policies were best explained as responses to a national crisis (and therefore limited in time and scope), and that the problem was essentially legal (and therefore responsive to condemnation by the judiciary and legal academy). One might have reasonably predicted that in the wake of a string of Supreme Court decisions limiting executive power, apparently widespread and bipartisan support for the closure of Guantánamo during the 2008 presidential campaign, and the election of President Barack Obama, which itself heralded a series of executive orders that attempted to dismantle many Bush-era policies, the nation would be “returning” to a period of respect for individual rights and the rule of law. Yet the period following Obama’s election has been marked by an increasingly retributive and venomous narrative surrounding Islam and national security. Precisely when the dominant narrative would have predicted change and redemption, we have seen retreat and retrenchment. This § Marked 12:23 § conundrum is not adequately addressed by dominant strands of post-9/11 legal scholarship. In retrospect, it is surprising that much post-9/11 scholarship appears to have set aside critical lessons from previous decades as to the relationship among law, society and politics.14 Many scholars have long argued in other contexts that rights—or at least the experience of rights—are subject to political and social constraints, particularly for groups subject to historic marginalization. Rather than self-executing, rights are better viewed as contingent political resources, capable of mobilizing public sentiment and generating social expectations.15 From that view, a victory in Rasul or Boumediene no more guaranteed that prisoners at Guantánamo would enjoy the right to habeas corpus than a victory in Brown v. Board16 guaranteed that schools in the South would be desegregated.17 Rasul and Boumediene, therefore, should be seen as part (and probably only a small part) of a varied and complex collection of events, including the fiasco in Iraq, the scandal at the Abu Ghraib prison, and the use of warrantless wiretaps, as well as seemingly unrelated episodes like the official response to Hurricane Katrina. These and other events during the Bush years merged to give rise to a powerful social narrative critiquing an administration committed to lawlessness, content with incompetence, and engaged in behavior that was contrary to perceived “American values.”18 Yet the very success of this narrative, culminating in the election of Barack Obama in 2008, produced quiescence on the Left, even as it stimulated massive opposition on the Right. The result has been the emergence of a counter-narrative about national security that has produced a vigorous social backlash such that most of the Bush-era policies will continue largely unchanged, at least for the foreseeable future.19 Just as we see a widening gap between judicial recognition of rights in the abstract and the observation of those rights as a matter of fact, there appears to be an emerging dominance of proceduralist approaches, which take as a given that rights dissolve under political pressure, and, thus, are best protected by basic procedural measures. But that stance falls short in its seeming readiness to trade away rights in the face of political tension. First, it accepts the tropes du jour surrounding radical Islam—namely, that it is a unique, and uniquely apocalyptic, threat to U.S. security. In this, proceduralists do not pay adequate heed to the lessons of American history and sociology. And second, it endorses too easily the idea that procedural and structural protections will protect against substantive injustice in the face of popular and/or political demands for an outcome-determinative system that cannot tolerate acquittals. Procedures only provide protection, however, if there is sufficient political support for the underlying right. Since the premise of the proceduralist scholarship is that such support does not exist, it is folly to expect the political branches to create meaningful and robust protections. In short, a witch hunt does not become less a mockery of justice when the accused is given the right to confront witnesses. And a separate system (especially when designed for demonized “others,” such as Muslims) cannot, by definition, be equal. In the end, we urge a fuller embrace of what Scheingold called “the politics of rights,” which recognizes the contingent character of rights in American society. We agree with Mari Matsuda, who observed more than two decades ago that rights are a necessary but not sufficient resource for marginalized people with little political capital.20 To be effective, therefore, we must look beyond the courts and grapple with the hard work of long-term change with, through and, perhaps, in spite of law. These are by no means new dilemmas, but the post-9/11 context raises difficult and perplexing questions that deserve study and careful thought as our nation settles into what appears to be a permanent emergency.

No risk of nuclear terrorism---too many obstacles

John J. Mearsheimer 14, R. Wendell Harrison Distinguished Service Professor of Political Science at the University of Chicago, “America Unhinged”, January 2, nationalinterest.org/article/america-unhinged-9639?page=show

Am I overlooking the obvious threat that strikes fear into the hearts of so many Americans, which is terrorism? Not at all. Sure, the United States has a terrorism problem. But it is a minor threat. There is no question we fell victim to a spectacular attack on September 11, but it did not cripple the United States in any meaningful way and another attack of that magnitude is highly unlikely in the foreseeable future. Indeed, there has not been a single instance over the past twelve years of a terrorist organization exploding a primitive bomb on American soil, much less striking a major blow. Terrorism—most of it arising from domestic groups—was a much bigger problem in the United States during the 1970s than it has been since the Twin Towers were toppled.What about the possibility that a terrorist group might obtain a nuclear weapon? Such an occurrence would be a game changer, but the chances of that happening are virtually nil. No nuclear-armed state is going to supply terrorists with a nuclear weapon because it would have no control over how the recipients might use that weapon. Political turmoil in a nuclear-armed state could in theory allow terrorists to grab a loose nuclear weapon, but the United States already has detailed plans to deal with that highly unlikely contingency.Terrorists might also try to acquire fissile material and build their own bomb. But that scenario is extremely unlikely as well: there are significant obstacles to getting enough material and even bigger obstacles to building a bomb and then delivering it. More generally, virtually every country has a profound interest in making sure no terrorist group acquires a nuclear weapon, because they cannot be sure they will not be the target of a nuclear attack, either by the terrorists or another country the terrorists strike. Nuclear terrorism, in short, is not a serious threat. And to the extent that we should worry about it, the main remedy is to encourage and help other states to place nuclear materials in highly secure custody.

Very low probability of external strike
Ayson 10 (Robert, Professor of Strategic Studies and Director of the Centre for Strategic Studies: New Zealand at the Victoria University of Wellington,  “After a Terrorist Nuclear Attack: Envisaging Catalytic Effects,” Studies in Conflict & Terrorism, Volume 33, Issue 7, July, 2010 Available Online to Subscribing Institutions via InformaWorld) 

There is also the question of how other nuclear-armed states respond to the act of nuclear terrorism on another member of that special club. It could reasonably be expected that following a nuclear terrorist attack on the United States, both Russia and China would extend immediate sympathy and support to Washington and would work alongside the United States in the Security Council. But there is just a chance, albeit a slim one, where the support of Russia and/or China is less automatic in some cases than in others. For example, what would happen if the United States wished to discuss its right to retaliate against groups based in their territory? If, for some reason, Washington found the responses of Russia and China deeply underwhelming, (neither “for us or against us”) might it also suspect that they secretly were in cahoots with the group, increasing (again perhaps ever so slightly) the chances of a major exchange. If the terrorist group had some connections to groups in Russia and China, or existed in areas of the world over which Russia and China held sway, and if Washington felt that Moscow or Beijing were placing a curiously modest level of pressure on them, what conclusions might it then draw about their culpability?
No capability or impact to bioterror attack 

Keller 3/7

(Rebecca, “Bioterrorism and the Pandemic Potential” March 7, 2013, Stratfor)

The risk of an accidental release of H5N1 is similar to that of other infectious pathogens currently being studied. Proper safety standards are key, of course, and experts in the field have had a year to determine the best way to proceed, balancing safety and research benefits. Previous work with the virus was conducted at biosafety level three out of four, which requires researchers wearing respirators and disposable gowns to work in pairs in a negative pressure environment. While many of these labs are part of universities, access is controlled either through keyed entry or even palm scanners. There are roughly 40 labs that submitted to the voluntary ban. Those wishing to resume work after the ban was lifted must comply with guidelines requiring strict national oversight and close communication and collaboration with national authorities. The risk of release either through accident or theft cannot be completely eliminated, but given the established parameters the risk is minimal. The use of the pathogen as a biological weapon requires an assessment of whether a non-state actor would have the capabilities to isolate the virulent strain, then weaponize and distribute it. Stratfor has long held the position that while terrorist organizations may have rudimentary capabilities regarding biological weapons, the likelihood of a successful attack is very low. Given that the laboratory version of H5N1 -- or any influenza virus, for that matter -- is a contagious pathogen, there would be two possible modes that a non-state actor would have to instigate an attack. The virus could be refined and then aerosolized and released into a populated area, or an individual could be infected with the virus and sent to freely circulate within a population. There are severe constraints that make success using either of these methods unlikely. The technology needed to refine and aerosolize a pathogen for a biological attack is beyond the capability of most non-state actors. Even if they were able to develop a weapon, other factors such as wind patterns and humidity can render an attack ineffective. Using a human carrier is a less expensive method, but it requires that the biological agent be a contagion. Additionally, in order to infect the large number of people necessary to start an outbreak, the infected carrier must be mobile while contagious, something that is doubtful with a serious disease like small pox. The carrier also cannot be visibly ill because that would limit the necessary human contact.
Surveillence means rapid detection and prevents spread 

Nuzzo et al 3/5

(Jennifer B. Nuzzo, SM, Senior Associate Samuel B. Wollner, Analyst Ryan C. Morhard, JD, Associate Tara Kirk Sell, MA, Senior Analyst Anita J. Cicero, JD, Chief Operating Officer and Deputy Director Thomas V. Inglesby, MD, Chief Executive Officer and Director, “When Good Food Goes Bad: Strengthening the US Response to Foodborne Disease Outbreaks” March 5, 2013, Center for Biosecurity of UPMC)

3. National surveillance programs have led to meaningful improvements in the detection of foodborne illness outbreaks and can drive improvements in food safety. Historically, detection of foodborne disease outbreaks was slow and largely limited to large or geographically-focused outbreaks. For example, in 1994, an outbreak of E. coli O157:H7 associated with Jack in the Box hamburgers caused illness and death for more than a month before it was detected.38 Once health authorities recognized than an outbreak was occurring, it took another 6 months to identify the subtype of the bacteria responsible for the infections.39 PulseNet changed this. It employs DNA-fingerprinting techniques to link cases of infection from the same outbreak. Currently, there are 87 laboratories in the PulseNet network, with at least 1 in every state.40 In addition, a companion surveillance program, FoodNet, conducts in 10 states (covering 15% of the US population) detailed surveillance for specific pathogens that are associated with foodborne diseases.41 Data from this program are used to better understand changes in the incidence and trends of foodborne illness and to inform future foodborne disease outbreak investigations. For example, investigations conducted during a 2010 outbreak of Salmonella enteritidis related to eggs led to voluntary Egg Quality Assurance Programs and, ultimately, to development of the 2010 Egg Safety Rules.1 Such programs have helped to improve response to foodborne illness outbreaks.42 The adoption of PulseNet across the country has led to detection of many more foodborne illness outbreaks than occurred in the years prior to its existence, including those that have involved just a handful of cases spread out among several states. Information from outbreak investigations helped to identify previously unrecognized foodborne pathogens and foodstuffs that serve as vehicles of contamination. For example, FoodNet investigations of risk factors for illness helped establish cut cantaloupe as a previously unrecognized vehicle for listeria contamination. Upon learning this, public health authorities added pre cut cantaloupe to questionnaires used routinely all over the country to interview patients with listeriosis. Having this category of consumed food on the case interview questionnaire is credited with rapid detection of the 2011 multistate outbreak of listeriosis and to the quick identification of cantaloupe as a potential cause of the outbreak.

Terrorists won’t attack agriculture

Chalk, senior policy analyst – RAND, ‘4
(Peter, “Hitting America’s Soft Underbelly,” http://www.rand.org/pubs/monographs/2004/RAND_MG135.pdf)
Despite the ease with which an act of agroterrorism could be carried out and the serious impact of a successful assault (especially the economic and political fallout), it is unlikely to constitute a primary form of terrorist aggression. Indeed, agroterrorism would probably be viewed as being too “mundane” in comparison with traditional terrorist tactics § Marked 12:24 § (which focus on more-spectacular, human-directed atrocities) because it does not produce immediate, visible effects. The impact of bio-assaults on livestock and the food chain, although significant, is delayed and lacks a single focal point for media attention. More specifically, there is no drama of the sort that results from a suicide bombing or a September 11–style attack, which is absolutely essential to creating the hostility and panic that such acts are designed to elicit.18

In this light, it is perhaps understandable why biological attacks against agriculture have not been more of a problem. In fact, since 1912 there have been only 12 documented cases involving the substate use of pathogenic agents to infect livestock or contaminate food produce. Of those 12 incidents, only two could in any way be termed terrorist in nature: the 1984 Rajneeshee salmonella food poisoning in Oregon and the 1952 Mau Mau plant toxin incident in Kenya (see Table 3.2).

Self-interest overwhelms legal disputes

Kristin Archick, Congressional Research Service Specialist in European Affairs, 9/4/13, U.S.-EU Cooperation Against Terrorism, http://www.fas.org/sgp/crs/row/RS22030.pdf
The September 11, 2001, terrorist attacks on the United States and the subsequent revelation of Al Qaeda cells in Europe gave new momentum to European Union (EU) initiatives to combat terrorism and improve police, judicial, and intelligence cooperation among its member states. Other deadly incidents in Europe, such as the Madrid and London bombings in 2004 and 2005 respectively, injected further urgency into strengthening EU counterterrorism capabilities and reducing barriers among national law enforcement authorities so that information could be meaningfully shared and suspects apprehended expeditiously. Among other steps, the EU has established a common definition of terrorism and a common list of terrorist groups, an EU arrest warrant, enhanced tools to stem terrorist financing, and new measures to strengthen external EU border controls and improve aviation security.

As part of its drive to bolster its counterterrorism capabilities, the EU has also made promoting law enforcement and intelligence cooperation with the United States a top priority. Washington has largely welcomed these efforts, recognizing that they may help root out terrorist cells both in Europe and elsewhere, and prevent future attacks against the United States or its interests abroad. U.S.-EU cooperation against terrorism has led to a new dynamic in U.S.-EU relations by fostering dialogue on law enforcement and homeland security issues previously reserved for bilateral discussions. Contacts between U.S. and EU officials on police, judicial, and border control policy matters have increased substantially since 2001. A number of new U.S.-EU agreements have also been reached; these include information-sharing arrangements between the United States and EU police and judicial bodies, two new U.S.-EU treaties on extradition and mutual legal assistance, and accords on container security and airline passenger data. In addition, the United States and the EU have been working together to curb terrorist financing and to strengthen transport security.

NSA killed it

Henry Farrell, WaPo, 10/23/13, The Merkel phone tap scandal paves the way toward E.U.-U.S. confrontation, www.washingtonpost.com/blogs/monkey-cage/wp/2013/10/23/the-merkel-phone-tap-scandal-paves-the-way-toward-e-u-u-s-confrontation/?wprss=rss_politics&clsrd
According to German news magazine, Spiegel, there is some evidence that the United States has tried to tap German Chancellor Angela Merkel’s cellphone. The evidence seems strong enough to have caused Merkel to make an angry phone call to Obama to complain. The administration, in response, has said that the United States “is not monitoring and will not monitor the communications of Chancellor Merkel.” It has declined to comment on whether it has monitored her phone communications in the past.

It’s likely that Germany is being hypocritical in complaining about the phone tap. The transcripts of the Wikileaks diplomatic cables reveal that Merkel has been privately very sympathetic to U.S. surveillance in the past. Almost certainly, Merkel would not be making angry and well publicized phone calls if the scandal hadn’t already become public. Now that it is public, she has to. The scandal is equivalent to the scandal that would erupt in the United States, if it was discovered that France had been tapping into President Obama’s blackberry.

Yet as Martha Finnemore and my arguments about hypocrisy suggest, the interesting question isn’t whether the German government is entirely sincere. It’s whether these revelations are making it tougher for the United States to have its cake and eat it too. And there is good reason to believe that they will make direct confrontation between Europe and the United States more likely.
On Monday, the European Parliament agreed on new privacy legislation, which included a provision that forbade businesses from giving personal information to U.S. authorities without informing European authorities, and the European citizen affected. The United States had previously successfully lobbied to get this provision deleted; it was reinstated as a result of the Snowden scandal. The European Parliament doesn’t get sole final say on this legislation — it now has to negotiate with Europe’s member states. U.S. politicians and lobbyists have been hoping that they can persuade enough member states to quietly delete the provision yet again.

This has suddenly become a lot harder. Merkel would probably personally like to see the provision deleted. Yet it is going to be very hard for her to push that argument, without looking like a sellout to the German public. The French wiretapping scandal is similarly going to harden public opposition in France. Disagreements over spying are usually handled discreetly through back channels. Not this time.

Thus — even if Merkel doesn’t want it (and she has done her best in her public statement to limit the controversy by only demanding that U.S. spying stops) — this latest scandal is plausibly going to lead to a major confrontation between the European Union and the United States over NSA spying, in which the two sides make incompatible legal demands. If this happens, Google, Facebook, and other companies that operate across both jurisdictions will be caught in the crossfire. It’s possible that Europe and the United States will find some way to fudge this and avoid confrontation, but it’s hard for me to see how.

Elinating domestic detention authority leads to terror

Graham 13 [Col. Lindsey O. Graham (US Senator, Sr. Individual Mobilization Augmentee to the JAG) and Col. Michael D. Tomatz (Chief of Ops and Info Ops Law in the Pentagon); “NDAA 2012: CONGRESS AND CONSENSUS ON ENEMY DETENTION”; 69 A.F. L. Rev. 1; Air Force Law Review; 2013]

This framework centers on seven core principles. First, the United States is in an armed conflict against al-Qaeda and its associated forces and may defend itself consistent with the inherent right of self-defense. Second, the United States must follow established law of armed conflict [LOAC] principles, including applicable portions of  [*57]  the Geneva Conventions and customary international law. Third, the AUMF is the keystone of domestic legal authority for ongoing military operations, and resident within the authority to use all necessary and appropriate force, the Government may detain enemy personnel consistent with the law of war. The NDAA 2012 makes detention authority regarding specific, carefully defined covered persons explicit in the law. Fourth, the threat posed by al-Qaeda is not limited by geography, nor is the legal authority underpinning military operations, including targeting and detention. Fifth, a citizen or legal resident, no less than an alien, may be part of or supporting hostile forces, and hence may be subject to preventive detention. Sixth, long-term detention in an enduring conflict of unknown duration requires appropriate processes to review status determinations and to assess the risk of releasing detainees. In the face of increasingly lengthy periods of executive detention, the Supreme Court has assertively carved out a role for the courts in protecting individuals against arbitrary detention, but this approach is bounded by pragmatism and a recognition that the U.S. is in the midst of a military conflict. Seventh, both civilian and military counterterrorism professionals have a vital role to play in this fight. This means using all the tools of national power--the Federal Bureau of Investigation, Justice Department attorneys, Article III courts, the Central Intelligence Agency, Homeland Security, military intelligence officers, military judges, military commissions, as well as a vigilant citizenry.
Recent statements by Administration officials reflect these principles. This begins with a core recognition, shared by Congress, the President and the judiciary that the United States is in an armed conflict with al-Qaeda, the Taliban and associated forces. As the State Department's Legal Advisor Harold Koh emphasized in his March 2010 speech to the Annual Meeting of the American Society of International Law, as a matter of international law, the United States has acted in accordance with the inherent right of self-defense within the United Nations Charter. n344 This right, moreover, was explicitly recognized by the U.N. Security Council in its first post-9/11 U.N. Security Council Resolution. n345 As Mr. Koh also pointed out, as a matter of domestic law, Congress, through the AUMF, expressly authorized the use of all necessary and appropriate force to counter al-Qaeda. This link to legislative authority is critically important because "when the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate." n346 Further, the Supreme Court as early as Hamdi viewed the AUMF as invoking law of war authority, and as Mr. Koh noted, the habeas cases endorse the "overall proposition that individuals who are part of an organized armed group like al-Qaeda can be  [*58]  subject to law of war detention for the duration of the current conflict." n347 This evidences a strong meeting of the minds that the grave threat posed by al-Qaeda and its associated forces wholly justified the Government's recourse to the right of self-defense and law of war authorities, and a resounding rejection of a purely domestic law enforcement model.

In his February 2012 speech at Yale Law School, Department of Defense General Counsel Jeh Johnson offered cogent insight into counterterrorism principles about "which the top national security lawyers in [the] Administration broadly agree." n348 First, the AUMF is the "bedrock of the military's domestic legal authority." Second, the statutory authorization in the AUMF is "not open-ended" in that the definition of those against whom force may be authorized is specifically tailored to target al-Qaeda, Taliban or associated forces directly involved in the 9/11 attacks or persons who were part of, or substantially supported, those forces that are engaging in hostilities against the United States or its coalition partners. As Mr. Johnson then explained, Congress, the Executive and Judicial branches have all joined in embracing this interpretation. n349 Additionally, he noted that the AUMF is without geographic limitation to Afghanistan, a legal fact that is crucial given that "over the last 10 years al-Qaeda has not only become more decentralized, [but has also] migrated away from Afghanistan to other parts of the world." n350 Finally, he stated that where a U.S. citizen becomes a belligerent fighting against the United States, under Quirin and Hamdi that individual, like their non-citizen counterpart, becomes a valid military objective. n351 Though Jeh Johnson was referring to the justification for targeted killing, n352 as a legal matter, the justification for targeting a U.S. citizen enemy belligerent equally justifies his or her preventive detention under the law of war.

Perhaps the most fractious lingering issue regards the capture and detention of an al-Qaeda operative within the United States who happens to be a United States citizen. The hypothetical rail attack scenario presented at the outset of the article was specifically chosen to highlight this issue. In the scenario, the danger of a military attack on chemical stores near an urban area presents a profound security threat to the country. In a post-9/11 world, it would be naive in the extreme to believe al-Qaeda will not attempt to recruit Americans, and if any person, citizen or otherwise, joins forces with al-Qaeda, circumstances may arise that require a preventive detention of the al-Qaeda operative. Congress foresaw this possibility during debates of the NDAA and appropriately rejected efforts to limit the availability of detention authority under the law. Recent legislative initiatives continue to challenge this  [*59]  point. Others potentially offer some promise of clarification, such as Congressman Gohmert's bill adding a Congressional notification requirement when an American citizen is detained under the AUMF and including an assurance of the ability to raise a habeas petition within 30 days of military detention. n353 But the broader question is whether citizen detention is the proverbial boogeyman in the closet that will take away Americans' civil liberties? Hardly.

Consider the most obvious fact that no American citizen is currently in preventive detention under the AUMF. In the entire history of this conflict only a handful of Americans have been detained and only two citizens have been picked-up within the United States--al Marri and Padilla. Both were held during a period of acknowledged ongoing hostilities and both were eventually prosecuted in federal court. The 2012 NDAA makes detention authority explicit in the law, but as the drafters repeatedly made clear, the NDAA does not expand detention authority over U.S. citizens that did not already exist under the AUMF. Finally, and it would not be necessary to argue this point but for the rhetorical hyperbole from some quarters, detention under the AUMF is not the same as Japanese internment during World War II. At its core, that system was predicated on arbitrary ethnic distinctions and broad geographic restrictions that displaced thousands of concededly loyal citizens. Preventive detention under the NDAA and AUMF applies only to a narrow category of al-Qaeda, Taliban and associated forces, or persons who were part of or substantially supported those forces engaged in hostilities against the U.S. or its coalition partners. As in Quirin and In re Territo, and Hamdi for that matter, the focus here is on the enemy, and in very rare instances enemy personnel happen to carry a U.S. passport.
In his March 5, 2012 speech at Northwestern University School of Law School, Attorney General Holder discussed how al-Qaeda "has demonstrated the ability to attack with little or no notice." n354 Beyond detention of a U.S. citizen, he cogently argued it is consistent with domestic and international law to target a U.S. citizen al-Qaeda terrorist under specific, carefully delimited circumstances. n355 The decision whether to capture or target is a "fact-specific, and potentially time sensitive, question," n356 but at the end of the day, as articulated by the Attorney General, a U.S. citizen may under extraordinary circumstances be targeted as a military objective consistent with the Constitution and Due Process under the law. As a matter of thematic consistency, if not simple logic, it would make no sense to accept the legal validity of targeting a U.S. citizen member of an organized armed group for a missile  [*60]  strike overseas, the legal validity of shooting that person in a ground engagement, and the legal validity of militarily detaining the same person if captured overseas, and yet reject the validity of their preventive detention when the same al-Qaeda operative steps foot on U.S. soil. § Marked 12:25 § This would create an oddly perverse incentive that would reward a terrorist operative by eliminating the possibility of preventive detention at the moment he potentially posed the greatest threat to the country. One cannot predict how a future terrorist attack will unfold, nor can one predict whether sufficient information will be available to support a criminal indictment. While the circumstances under which a U.S. citizen would be held in preventive detention arguably are incredibly rare, it would be a grievous mistake to foreclose this possibility entirely.
israel 

Won’t escalate

Luttwak, senior associate – CSIS, professor – Georgetown and Berkeley, 5/26/’7
(Edward, “The middle of nowhere,” Prospect Magazine)

Strategically, the Arab-Israeli conflict has been almost irrelevant since the end of the cold war. And as for the impact of the conflict on oil prices, it was powerful in 1973 when the Saudis declared embargoes and cut production, but that was the first and last time that the “oil weapon” was wielded. For decades now, the largest Arab oil producers have publicly foresworn any linkage between politics and pricing, and an embargo would be a disaster for their oil-revenue dependent economies. In any case, the relationship between turmoil in the middle east and oil prices is far from straightforward. As Philip Auerswald recently noted in the American Interest, between 1981 and 1999—a period when a fundamentalist regime consolidated power in Iran, Iran and Iraq fought an eight-year war within view of oil and gas installations, the Gulf war came and went and the first Palestinian intifada raged—oil prices, adjusted for inflation, actually fell. And global dependence on middle eastern oil is declining: today the region produces under 30 per cent of the world’s crude oil, compared to almost 40 per cent in 1974-75. In 2005 17 per cent of American oil imports came from the Gulf, compared to 28 per cent in 1975, and President Bush used his 2006 state of the union address to announce his intention of cutting US oil imports from the middle east by three quarters by 2025.

Yes, it would be nice if Israelis and Palestinians could settle their differences, but it would do little or nothing to calm the other conflicts in the middle east from Algeria to Iraq, or to stop Muslim-Hindu violence in Kashmir, Muslim-Christian violence in Indonesia and the Philippines, Muslim-Buddhist violence in Thailand, Muslim-animist violence in Sudan, Muslim-Igbo violence in Nigeria, Muslim-Muscovite violence in Chechnya, or the different varieties of inter-Muslim violence between traditionalists and Islamists, and between Sunnis and Shia, nor would it assuage the perfectly understandable hostility of convinced Islamists towards the transgressive west that relentlessly invades their minds, and sometimes their countries.

Arab-Israeli catastrophism is wrong twice over, first because the conflict is contained within rather narrow boundaries, and second because the Levant is just not that important any more.

No peace process – no interest, other priorities and no leaders.
Miller 12 (Aaron David Miller is a Distinguished Scholar at the Woodrow Wilson Center. He served as an adviser to Republican and Democratic secretaries of state on Arab-Israeli negotiations., 6/22/2012, "The Overshadowed Peace Process", nationalinterest.org/commentary/the-overshadowed-peace-process-7107)

What's more, through most of this period—from roughly the 1970s into the new millennium—there was a semblance of control and order. That is to say, leaders made decisions in a region they believed they could actually shape and control. Likewise, while the peace process was always influenced by regional events, it still seemed insulated from them. The Egyptian-Israeli peace process succeeded even in the face of the turbulence of the Iranian Revolution and the Soviet invasion of Afghanistan. All of that's gone now. The Israeli-Palestinian conflict sits like a provincial tribal dispute between galactic events that dominate the headlines and shape the region’s politics: Egypt, the Iranian nuclear issue and civil war in Syria cause regional actors to worry, plan and even at times to act. What Israeli journalist Meron Benvenisti once dubbed the shepherd's war between Israelis and Palestinians seems all but lost, if not forgotten. In four decades of watching this region, never have I seen a period that's more confusing, uncertain and characterized by more parts—all moving at the same time. Nor have I witnessed a phase of the Arab-Israeli peace process in which its future seems more dependent on regional events. Change and uncertainty—even violent change—can produce breakthroughs and alter the calculations of the Arabs and Israelis alike (see the 1973 war, the 1990–1991 Gulf War or the first intifada). What's so intriguing (and depressing) about the current turmoil and turbulence is that it seems far more likely to retard rather than advance the process of negotiations. In a process already crippled by the inability/unwillingness of Israelis and Palestinians to pay the price for a deal and an absence of real urgency, regional realities are likely to be a further drag. And here's why. Egypt As the largest and most important Arab state, as Egypt goes on the Israeli-Palestinian issue so goes the rest of the Arab world. And it's likely that the Egyptian revolution—really more a transactional competition for power between the military/old guard and the Islamists than a transformational event—will be a very long movie preoccupying Egypt with its own internal house for some time to come. The Palestinian issue will continue to resonate, but in a way that is more conducive to conflict than to accommodation. Public opinion—now increasingly more important—will become more critical of Israel and U.S. support for it. Indeed, the Egyptian political arena will now own the peace with Israel in a way it never had before. And while the military will ensure that the letter of the peace treaty is respected, the spirit will get much colder. Security in Sinai, Hamas and Gaza, Israeli settlements and building in Jerusalem will become even more hot-button issues. And the Israelis are unlikely to become more flexible on making concessions to Palestinians if the relationship with Egypt heads south. Egypt is the great legitimizer of Israel's peace policy—the only successful example of returning land for a peace treaty, however cold from both sides' perspective. The more uncertainty on the Egypt front, the less likelihood of progress elsewhere. Iran It's been my view for some time now that Benjamin Netanyahu will not make meaningful decisions on Israeli-Palestinian peace so long as there's no clarity on the Iranian nuclear issue. The argument that making progress with the Palestinians might actually weaken Iran in the region has never appealed to him. No, it's actually reverse linkage at work. Iran with a nuclear weapon is Israel's greatest strategic threat. There's unlikely to be real clarity on the nuclear issue, let alone resolution of the Iranian nuclear issue, anytime soon. As a result, Israel will be less willing to be flexible on the core issues such as Jerusalem and borders. Whatever progress may be possible on the Israeli-Palestinian issue must also take into account the possibility that sometime in the next year, Israel or the United States might exercise a military option against Iran. Conflict unrelated to the Arab-Israeli issue can actually lead to progress (see the first Gulf War and the Madrid peace conference). But it's hard to imagine that an attack on Iran won't keep the region boiling for some time to come and keep any hope of progress on the peace process futile. No Leaders During the 1990s—the last decade in which we could attest to a real peace process (and keep a straight face)—Arab leaders played a critical role. Mubarak, Assad, King Hussein, Arafat, and Morocco's Hassan may have been authoritarians, but they also had enough credibility and legitimacy to cut deals with Israel and the United States, or at least try. That's all over for now. Forget good strong leaders. The Arab world is bereft even of bad strong ones. And this may well be the story for some time to come. The kind of leaders who could cover the painful concessions Palestinians may have to make, or could press and reach out to the Israelis to get them to do their fair share, just don't exist now. Nor does the United States have ready-made Arab partners with whom it can plan and strategize. The Arab Spring and its aftermath have had one potentially beneficial effect on leadership patterns. Now out of Syria and more dependent on the Gulf Arabs and Egypt, Hamas has been weakened and is less confident of its rejectionist strategy. Whether or not there's enough urgency to mend differences between Hamas’s Gaza and external leadership, let alone with Abbas and Fatah, remains to be seen. But it bears a close watch. On balance, the demise of the authoritarians may be good for Arabs, their politics, and the emergence of more transparent and inclusive institutions. But it won't be good for Arab-Israeli peacemaking. The heroic age of peacemaking in both Israel and the Arab world may well be over for now. The bottom line is that the Middle East is getting more complex and uncertain, not less. And big decisions in politics, as in life, require at least some measure of assurance, reassurance and prospects of gain. The region's uncertainties have only made it harder for Israelis and Palestinians to make the tough decisions. Moreover, there's really nobody home to take charge, no grand organizer (the United States?) to try to put all the pieces together. For now, the Israelis and Palestinians are on their own. And left to their own devices in a chaotic Middle East, we know what that means.

No incentive to revive talks – they would fail

Abrams 12 (Elliott Abrams is senior fellow for Middle Eastern studies at the Council on Foreign Relations and was a deputy national security advisor in U.S. President George W. Bush's administration., “Processing Delay”, 6/8/2012, http://www.foreignpolicy.com/articles/2012/06/08/processing_delay)

In the absence of negotiations, Abbas has grasped for a unity government with Hamas. Despite previous failed agreements, notably a pact mediated by the Saudi king in February 2007, Abbas is now trying this route again. Talks beginning on May 27 were to select a new cabinet within 10 days, and though they have been delayed, they may succeed by the end of June. The plan is for that new government to rule for six months and then hold elections, but neither Hamas nor Fatah wants to subject itself to the unpredictability of the polls. For Abbas, elections might end his years of happy globe-trotting. He claims that retirement is his fondest wish, but if the Palestinian population will put up with him for a few more years, he will put up with them. Elections aren't even the toughest challenge such a coalition would face. Security tops the list. Who would lead the Palestinian Authority's various forces? Who can expect Hamas to disarm when it has never been defeated by Fatah, either in combat or at the ballot box? Because "national unity" is widely popular among Palestinians, Abbas and Hamas will keep at it and may even briefly achieve a "unity government" -- but it won't last. Even a short-lived unity government with Hamas would doom any chance of a negotiation with Israel, but that doesn't bother Abbas. He can't see a way to climb down from his demand for a construction freeze, and he doesn't have high hopes for negotiations in the first place. Negotiations demand compromises, and he knows that any he makes will immediately be denounced by Hamas as treason. Meanwhile, he's not in a good position for serious talks with Israel anyway. His minister for negotiations, Saeb Erekat, had a heart attack this spring, and the other old negotiating hands -- former Prime Minister Ahmed Qurei and PLO Secretary-General Yasser Abed Rabbo -- are out of favor. All this leaves Abbas simply muddling through, declaring that he will go back to the United Nations, hold elections, or insist on a new government. But he's shuffling those claims like cards in a deck -- now one on top, now another. The shuffling will continue until the United States has a new president and Abbas can decipher what, if anything, the new administration will demand of him and of Israel. The most likely outcome for Abbas is more years that look like the last three: lots of travel, occasional efforts at the United Nations, and discussions of elections and unity governments that never get beyond the talking stage. Don't expect any initiatives out of the United States until after the presidential election either. If Romney is elected, he and his new team will need time to get settled and will likely see Israeli-Palestinian negotiations as a bottomless pit for diplomatic energy rather than as a priority. If Obama is reelected, he will have no Middle East hands to whom he can turn. Mideast advisor Dennis Ross has left; Jeffrey Feltman, assistant secretary of state for Near East affairs, departed for a post at the United Nations; and Deputy Secretary of State Bill Burns will in all likelihood leave when a new secretary of state is appointed or a few months later. In January 2009, Obama appointed Mitchell as special Middle East envoy on his second day in office. That kind of priority will not be assigned to the "peace process" in January 2013 -- no matter who wins. The new Israeli coalition has some room to maneuver, but don't expect it to make diplomacy with the Palestinians a priority. It will want to make decisions on Iran first and see who will be the U.S. president for the next four years. An Israel that is worried about stability in Syria, Egypt, Jordan, and Lebanon and facing a growing Iranian nuclear weapons program is unlikely to take many risks in the West Bank. That's not to say the new government can afford to ignore the Palestinian issue. Polls show that Israelis do want peace and do want separation from the Palestinians, but have little faith that much can be achieved. If Iran's nuclear program is halted, through either a bombing campaign or a negotiated deal, and Iran's ally, Syrian President Bashar al-Assad, falls, attention may turn back to the West Bank. An Israel that has defied the counsels of restraint from the United States, Russia, China, and all of Europe by bombing Iran may well seek to patch things up by appearing in a more "moderate" and cooperative light on the Palestinian issue. Such peace talks, however, would likely fail. If the Palestinian president could not agree to the startlingly generous offer a falling Olmert made in late 2008, nothing Prime Minister Benjamin Netanyahu can offer will elicit a yes. This would leave Netanyahu facing two alternatives: continue economic and institutional development in the West Bank without talks, or undertake a Sharon/Olmert/Mofaz move in the West Bank. Netanyahu's government could adopt some combination of consolidating (perhaps even annexing) the major settlement blocs while unilaterally pulling settlements back to the security fence. This would allow the Palestinians more political and security sway in large areas of the West Bank, while also compensating settlers who move "back" -- mostly to other, larger settlements, not behind the Green Line. The problem with unilateral steps is that they go unrequited. Sharon, contemplating disengagement from Gaza, said this straightforwardly to Bush. In the absence of concessions from the Palestinians, he sought and received political and ideological compensation from the United States. This came in the form of Bush's April 14, 2004, letter to Sharon, wherein the United States said that there was no "right of return" and that the Palestinian refugee problem had to be solved in Palestine "rather than in Israel." It also affirmed that "it is realistic to expect" Israel would keep the major settlement blocs, which were "new realities on the ground." Both houses of U.S. Congress endorsed these views soon after Bush articulated them, but the Obama administration foolishly devalued this compensation for Israel in 2009, treating the letter as a sort of private missive to Sharon that does not affect U.S. policy now that Bush is no longer president. They have thus made Obama's own words cheap and not acceptable as compensation for taking political and security risks. Nothing this year or even next, when Netanyahu faces an election in the fall, would lead the prime minister to act unilaterally. Sooner or later, however, he may discover what Sharon did in 2003: Nature abhors a vacuum, and so do the European Union and many Israelis. The same may hold true for a reelected Obama administration. Attention is now on Iran, Syria, and Egypt, but in another couple of years attention could shift back to demands to "end the occupation," featuring a variety of proposals -- many of them foolish and dangerous -- for how to do so. At one point in 2003, Sharon caustically joked to me, "There is a boom in plans," referring to the various innovative proposals whose common denominator was that Israel should give up assets it held. Pressures on Israel will mount. Take, for example, the "Quartet Principles," which require that Hamas recognize Israel, renounce violence, and adhere to all previous diplomatic agreements before joining any Palestinian government that the United States would recognize and assist. Remarkably, these principles have been supported by other members of the Quartet: the United Nations, Russia, and the European Union. That support, however, was less a matter of principle than the product of the absolute bloody-mindedness of Hamas. The Palestinian Islamist movement would not move an inch and would not give eager Russian and European diplomats even the slightest hint of compromise -- through ambiguous formulations of what "recognition of Israel" meant or how "adherence to" or "respect for" previous diplomatic agreements might be interpreted. But that could change. Now, six years later, with its own popularity in Gaza at a low-water mark and its former ally in Damascus on the ropes, Hamas may decide to encourage those diplomats who are determined to be encouraged. That wouldn't take much of an ideological shift on their part. After all, not only European but American diplomats are happily engaging the Muslim Brotherhood in Egypt without imposing demands on it to change positions on women, Copts, or sharia, much less Israel. The damage of an EU decision to deal with Hamas would be unavoidable. First, Israelis would be further confirmed in their belief that the Europeans could not be trusted, diminishing even further the European Union's role in the Israeli-Palestinian conflict. Second, such a move could only undermine Fatah and the Palestinian Authority, which view Hamas as an enemy to be defeated rather than as a genuine partner. Third, peace talks would themselves be impossible if Hamas were part of the Palestinian government or, worse yet, of the PLO, which is the formal negotiating body for the Palestinians. So why would the Europeans be tempted to do it? Frustration, for one thing. Nothing is moving, so let's shake things up, the argument would be. Such wishful thinking would then produce learned arguments about how Hamas is changing, how the "military wing" is declining in power while the "moderates" are rising, and how no peace is possible without Hamas's buy-in. But these arguments, honest or disingenuous, are only part of the picture. The truth is that domestic politics push European leaders to take such stances and condemn Israel. This is one of the few genuinely new developments since the "peace process" began. In many constituencies across the continent, Muslims now comprise a significant minority of voters. France's recent presidential election is instructive. One poll found that a remarkable 93 percent of Muslim voters went for François Hollande, while 7 percent voted for Nicolas Sarkozy; another leading poll found that Hollande got 85 percent. The usual estimate is that there are 2 million Muslim voters in France; if 85 percent of them supported Hollande, that translates to 1.7 million votes. As Hollande's margin of victory over Sarkozy was 1.1 million votes, the impact of the Muslim voters was clear. This is a point well worth remembering when Europeans condescendingly point to U.S. politics as the source of America's support for Israel -- as if their own policies emerged from some Platonic ideal of a foreign ministry or think tank. It is difficult to believe there will ever again be a constellation of European leaders as sympathetic to the Jewish state as figures like British Prime Minister Tony Blair, Italian Prime Minister Silvio Berlusconi, Spanish Prime Minister José María Aznar, Sarkozy, and -- the lone survivor among them today -- German Chancellor Angela Merkel. The prevalence of anti-Israel views among the European left also helps explain why EU governments are increasingly critical of Israel. This is a dangerous development for Israel, but one over which it has little control. The Israelis cannot ignore Europe because of its economic importance to them: 30 percent of Israeli exports go to the European Union. So they are condemned to fighting efforts at boycotts and divestment year after year, country by country, battle by battle, and one need only chat with any Israeli ambassador in Europe to discover how difficult, and how tinged with anti-Semitism, those battles now are. Combine all these factors, and it becomes clear that there are few reasons for Netanyahu or Abbas to take risks to revive the "peace process." If not dead, it is dormant, quiescent, moribund -- choose your synonym. Any remotely likely change will leave Abbas worse off than he is today. Whatever action Netanyahu might take would bring enormous political problems in Israel and few gains outside it. Sooner or later Israelis will have to once again make decisions about their relations with the Palestinians, but not while the outcomes of the "Arab Spring," the Iranian nuclear program, and the U.S. presidential election remain unclear. As Israeli and Arab journalists, diplomats, and political leaders pass though Washington, I sit down with them on occasion for an hour. I watch the clock, and when the hour is up I find I can say, in meeting after meeting, "We've been talking about the Middle East for an hour, and neither of us has said the word 'Palestinian.'" That's an issue for next year, or the year after that.

Israelis will never compromise
Yossi Klein Halevi 12, fellow at the Hartman Institute and editor of the New Republic, “Can the Center Hold?”, Foreign Affairs, January/February, http://www.foreignaffairs.com/articles/136728/yossi-klein-halevi/can-the-center-hold?page=show
Yet centrist Israelis also embrace the contention made by Kuperwasser and Lipner: that the Palestinian national movement, from Hamas to the Palestinian Authority, rejects Jewish sovereignty over any part of the land from the Mediterranean Sea to the Jordan River. Centrist Israelis see PA President Mahmoud Abbas as merely a tactical moderate who opposes terrorism only because it has harmed the Palestinian cause. They base their suspicions on speeches such as his address to the UN General Assembly last September, when Abbas condemned "63 years" of Israeli occupation -- implicating the founding of Israel in 1948, not just the occupation of Gaza and the West Bank, which began in 1967. For centrists, the greatest obstacle to peace is the demand of Palestinian leaders, including Abbas, for the right of return of descendants of Palestinian refugees not just to a Palestinian state but also to Israel proper. These Israelis see Abbas' insistence on this right as proof that the Palestinian leader seeks to destabilize Israel from within and does not accept the right of the Jewish people to their own sovereign nation. Such fears inhibit centrist Israelis from fully embracing the peace process, since they believe it will lead to an irredentist Palestinian state sitting on Israel's borders. Rocket attacks from the West Bank could make daily life in Israel's main population centers unbearable. If the Israeli army re-invaded to stop the attacks, Israeli officials and soldiers could find themselves charged with war crimes, just as they were after Israel attacked Gaza in 2008. And so although centrists understand how damaging to both sides the occupation has become, they view ending it before the Palestinians accept Israel as a Jewish state as an even greater existential threat. Indeed, according to the Tel Aviv University Peace Index, a monthly public opinion survey, in January 2011, nearly 70 percent of Israelis polled moderately or strongly accepted the claim that even if a peace agreement were signed, the Palestinians would continue their struggle against Israel. This is but one of the paradoxes with which centrist Israelis grapple. Another is the way they understand their country to be both a David and a Goliath: Goliath toward the Palestinians, but David toward the Arab and Muslim worlds. Israel remains the strongest military power in the Middle East. But in recent years, the balance has begun to shift. Iran, through its terrorist allies -- Hezbollah in Lebanon and Hamas in Gaza -- has established a presence in two enclaves on Israel's borders. These organizations, equipped with tens of thousands of rockets, can now target all of Israel's population centers, many of which are directly threatened for the first time in the history of the Jewish state. And with Iran pursuing nuclear weapons, Israel might soon lose its status as the sole nuclear power in the Middle East, which has been its main strategic advantage for decades. Then there is the emergence of a government in Turkey with Islamist roots and the growing power of the Muslim Brotherhood in Egypt and Jordan, which are eroding Israel's regional alliances. These factors -- not the occupation, as Krebs writes -- have created Israel's "bunker mentality." Centrist Israelis realize that the Jewish state cannot indefinitely remain both an occupier and a member in good standing of the Western club of liberal democracies. Yet they are acutely aware that Israel is the only country threatened with destruction by some of its neighbors. And they face a Palestinian national movement whose goal, they believe, is not only the creation of its own state but also the displacement of its occupier's. Arguably, no other occupier has had to worry, as Israel does, that withdrawing will not merely diminish but destroy it. The international community fails to acknowledge Israel's unique dilemma, reducing its options to a simplistic choice between occupation and peace, as Krebs implicitly does. This failure further undermines Israeli confidence in the peace process. The old slogan of the Israeli left, "Peace is better than the complete land of Israel," has turned out to be a mockery. Neither peace nor the complete land of Israel, centrists suspect, was ever a realistic option.
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CP sends the most powerful signal (while avoiding Congressional confrontation)

Zbigniew Brzezinski, national security advisor under U.S. President Jimmy Carter, 12/3/12, Obama's Moment, www.foreignpolicy.com/articles/2012/12/03/obamas_moment
In foreign affairs, the central challenge now facing President Barack Obama is how to regain some of the ground lost in recent years in shaping U.S. national security policy. Historically and politically, in America's system of separation of powers, it is the president who has the greatest leeway for decisive action in foreign affairs. He is viewed by the country as responsible for Americans' safety in an increasingly turbulent world. He is seen as the ultimate definer of the goals that the United States should pursue through its diplomacy, economic leverage, and, if need be, military compulsion. And the world at large sees him -- for better or for worse -- as the authentic voice of America.

To be sure, he is not a dictator. Congress has a voice. So does the public. And so do vested interests and foreign-policy lobbies. The congressional role in declaring war is especially important not when the United States is the victim of an attack, but when the United States is planning to wage war abroad. Because America is a democracy, public support for presidential foreign-policy decisions is essential. But no one in the government or outside it can match the president's authoritative voice when he speaks and then decisively acts for America.
This is true even in the face of determined opposition. Even when some lobbies succeed in gaining congressional support for their particular foreign clients in defiance of the president, for instance, many congressional signatories still quietly convey to the White House their readiness to support the president if he stands firm for "the national interest." And a president who is willing to do so publicly, while skillfully cultivating friends and allies on Capitol Hill, can then establish such intimidating credibility that it is politically unwise to confront him. This is exactly what Obama needs to do now.
Congress doesn’t solve signal – Presidential leadership is key

Tobin, Senior Online Editor of Commentary magazine, 9/3/2013

(Jonathan, Congress Can’t Fill Obama’s Leadership Void, http://www.commentarymagazine.com/2013/09/03/congress-cant-fill-obamas-leadership-void-syria/)

The implications of the congressional debate that will ensue on the future of American foreign policy are clear. Given the growth of isolationism on the right and the left, Obama’s decision to punt on Syria has opened the gates for those who have advocated for an American retreat from global responsibilities to gain more influence. Even if, as it is to be hoped, a majority of both houses of Congress vote to back American action in Syria, it’s not likely that the result of what will follow in the coming days will convince the world that America is still prepared to lead. Although there are good reasons to worry about any intervention in Syria, the arguments for inaction are unpersuasive. Given the stakes involved in letting Assad survive in terms of increasing the power of his Iranian and Hezbollah allies and the precedent set in terms of allowing the use of chemical weapons, the case for action in Syria is powerful.

Boehner deserves credit for speaking up after meeting with the president and making it clear the leadership of the House of Representatives is not prepared to bow to the growing chorus of politicians who are more concerned with placing limits on the executive or opposing Obama at every turn than the need to stand up against genocidal dictators. Given the refusal of many Republicans to stand up to the Rand Paul wing of their party, it is refreshing for the normally cautious House speaker to show his willingness to put the national interest above partisan concerns.

But no matter what Boehner or people like John McCain or Peter King say this week, there is no substitute for presidential leadership. As I wrote last week, it is axiomatic that liberal Democrats are far better placed to convince a majority of Americans that military action is needed in any circumstance than a conservative Republican. Though the left is just as uncomfortable with the assertion of American power as many on the right, there is little doubt that the president is far better placed than his predecessor was or any Republican might be to rally the country behind a policy that would draw a line in the sand about weapons of mass destruction. But with Obama faltering, no one should labor under the illusion that a divided Congress can either stiffen his spin or step into the leadership vacuum he has left.
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No motivation to use nukes 

Moodie 2— headed the Chemical and Biological Arms Control Institute and served as assistant director for multilateral affairs at the U.S. Arms Control and Disarmament Agency. president of the Chemical and Biological Arms Control Institute (Brad Roberts and Michael Moodie, Biological Weapons: Toward a Threat Reduction Strategy, http://www.ndu.edu/inss/DefHor/DH15/DH15.htm,)


The argument about terrorist motivation is also important. Terrorists generally have not killed as many as they have been capable of killing. This restraint seems to derive from an understanding of mass casualty attacks as both unnecessary and counterproductive. They are unnecessary because terrorists, by and large, have succeeded by conventional means. Also, they are counterproductive because they might alienate key constituencies, whether among the public, state sponsors, or the terrorist leadership group. In Brian Jenkins' famous words, terrorists want a lot of people watching, not a lot of people dead. Others have argued that the lack of mass casualty terrorism and effective exploitation of BW has been more a matter of accident and good fortune than capability or intent. Adherents of this view, including former Secretary of Defense William Cohen, argue that "it's not a matter of if but when." The attacks of September 11 would seem to settle the debate about whether terrorists have both the motivation and sophistication to exploit weapons of mass destruction for their full lethal effect. After all, those were terrorist attacks of unprecedented sophistication that seemed clearly aimed at achieving mass casualties--had the World Trade Center towers collapsed as the 1993 bombers had intended, perhaps as many as 150,000 would have died. Moreover, Osama bin Laden's constituency would appear to be not the "Arab street" or some other political entity but his god. And terrorists answerable only to their deity have proven historically to be among the most lethal. But this debate cannot be considered settled. Bin Laden and his followers could have killed many more on September 11 if killing as many as possible had been their primary objective. They now face the core dilemma of asymmetric warfare: how to escalate without creating new interests for the stronger power and thus the incentive to exploit its power potential more fully. Asymmetric adversaries want their stronger enemies fearful, not fully engaged--militarily or otherwise. They seek to win by preventing the stronger partner from exploiting its full potential. To kill millions in America with biological or other weapons would only commit the United States--and much of the rest of the international community--to the annihilation of the perpetrators. 
at mueller

And he’s most qualified
Harper 1-11 (Jim, “Mueller Right; Terror Experts Wrong”, http://www.cato-at-liberty.org/mueller-right-terror-experts-wrong/)

John Mueller was right and everyone else was wrong. (Well, not everyone else…)

That’s Cato senior fellow John Mueller. He noted on the National Interest blog last week that 79 per cent of top terrorism experts queried in 2006 thought it was likely or certain that there would be another major terrorist attack in the United States by the end of 2011. They got it wrong.

When the survey came out, it touted these experts as the “very people who have run America’s national-security apparatus over the past half century.” Mueller lampoons them thus:

    The Very People’s 79 percent error rate is especially impressive because, although there had been quite a bit of terrorist activity in Iraq and elsewhere during the four-and-a-half years between 9/11 and when the survey was conducted, none of these attacks even remotely approached the destruction of the one on September 11. Nor, for that matter, had any terrorist attack during the four-and-a-half millennia previous to that date. In addition, although terrorist plots have been rolled up within the United States, none of the plotters threatened to wreak destruction on anything like the scale of 9/11, except perhaps in a few moments of movieland-fantasy musings.

Mueller was one of few suggesting in 2006—and well before—that 9/11 might be more of an aberration than a harbinger. Mueller’s studied correctness so far is not proof of what the future holds, of course. If you want to, it is certainly possible to cling to the threat of terrorism and the metastasis of policies that purport to address your fears. Part of terrorism’s design is its operation on fear to produce cognitive errors like probability neglect, for example. But thanks to Mueller, terrorism is holding fewer and fewer people in thrall. It is a serious, but manageable security threat. Those still transfixed by terrorism may add another fear to their long list: They may be mocked by the man who knows the subject matter better. 
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Intelligence sharing is resilient and isolated from other issues

Aldrich 09

Richard J. Aldrich is a Professor of International Security at the University of Warwick, British Journal of Politics and International Relations, February 2009, "US–European Intelligence Co-operation on Counter-Terrorism: Low Politics and Compulsion", Vol. 11, Issue 1, pgs. 122-139

Since 9/11, intelligence has been viewed as an integral part of a controversial ‘war on terror’. The acrimonious public arguments over subjects such as Iraqi WMD assessments, secret prisons and the interrogation of detainees suggest intense transatlantic discord. Yet improbably, some of those countries that have expressed strident disagreement in public are privately the closest intelligence partners. It is argued here that we can explain this seeming paradox by viewing intelligence co-operation as a rather specialist kind of ‘low politics’ that is focused on practical arrangements. Intelligence is also a fissiparous activity, allowing countries to work together in one area even while they disagree about something else. Meanwhile, the pressing need to deal with a range of increasingly elusive transnational opponents—including organised crime—compels intelligence agencies to work more closely together, despite their instinctive dislike of multilateral sharing. Therefore, transatlantic intelligence co-operation will continue to deepen, despite the complex problems that it entails.

They don't solve tensions over CT - cites Dworkin

Laurence 10

Jonathan Laurence is assistant professor of political science at Boston College and Nonresident Senior Fellow in the Foreign Policy program at Brookings, Brookings Institute, February 24, 2010, "The US-EU Counter-Terrorism Conversation: Acknowledging a Two-Way Threat ", http://www.brookings.edu/~/media/research/files/papers/2010/2/24%20us%20eu%20counterterrorism%20laurence/0224_us_eu_counterterrorism_laurence.pdf

In light of the full menu of counter-terrorism topics currently under review in the United States – from extraordinary renditions to detention, secret detention, torture, fair trials, and targeted killing – it is likely that the EU and US will continue to disagree on “some aspects of the fight against terrorism.”16 Although President Obama will oversee the end of Guantanamo, harsh interrogation measures and secret prisons, the US still detains terrorism suspects without trial and has not renounced the use of military commissions.17 In a recent European Council on Foreign Relations policy memo, Anthony Dworkin advocated a “forward-looking policy setting up principles that accord with US-EU values,” one that avoids the “lowest common denominator.” The open questions now are whether Europe will become more engaged in Pakistan, and how long the transatlantic consensus that a military presence in Afghanistan helps to protect European and American streets will last. This will depend in part on whether the ISAF forces are perceived as a benevolent presence, which underscores how counter-terrorism policy is intertwined with foreign policy. EU and US policymakers are no doubt mindful of research showing that 95% of suicide terrorism has been committed against military occupying forces.18
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NSA spying is a much larger internal link

Balkan Chronicle, 2013, European Governments in Crisis over US Spying Revelations, www.balkanchronicle.com/index.php/world/world-news/europe/3008-european-governments-in-crisis-over-us-spying-revelations
The latest revelations regarding the extent of US surveillance of world communications traffic has led to a chorus of protest and expressions of unease in the European media and political circles.
According to the information released last Friday by former CIA employee Edward Snowden, the NSA has collected vast amounts of information based on a global sweep of telephone and internet communication. So-called “heat maps” of the spying operation make clear that the NSA had no qualms about tapping the communications not only of countries it defines to be its enemies, but also those regarded as its long-term allies.

The NSA heat map published in the Guardian newspaper reveals that no less than 3 billion pieces of data were collected from individuals, institutions and businesses across the continent of Europe in the course of March 2013 alone. Every European state was subject to surveillance, with the continent’s biggest economy, Germany, subjected to the most scrutiny.

In editorials and statements Tuesday, European politicians and media outlets complained of the American surveillance operation, while at the same time defending the right of their own national governments to spy on the population at large.

The European Union commissioner responsible for data privacy, Vivianne Reding, is expected to raise the issue of the NSA espionage with American officials during the G8 summit this weekend in Dublin. A spokesman for the German government also said that German Chancellor Angela Merkel would broach the topic with US President Barack Obama, who is due to travel to Berlin directly after the Dublin summit.

US surveillance programs, justified on the basis of the “war against terror”, have been a contentious issue in Europe for a number of years. At the start of this year, the European Parliament debated a study produced by the Centre for the Study of Conflicts, Liberty and Security. The study concluded that the renewal of the Foreign Intelligence and Surveillance Amendments Act by the US administration at the end of 2012 posed a “much graver risk to EU data sovereignty than other laws hitherto considered by EU policy-makers.”

The American FISA Act expressly authorizes targeting the communications and data of “foreign-based political organizations”—not just suspected terrorists or foreign government agents. One of the authors of the EU report declared that FISA was effectively “a carte blanche for anything that furthers US foreign policy interests”, legalizing the monitoring of European journalists, activists and politicians engaged in any issue in which the United States has a stake.

If legal disputes spillover, its inevitable

Kristin Archick, Congressional Research Service Specialist in European Affairs, 9/4/13, U.S.-EU Cooperation Against Terrorism, http://www.fas.org/sgp/crs/row/RS22030.pdf
Despite these growing U.S.-EU ties and agreements in the law enforcement area, some U.S. critics continue to doubt the utility of collaborating with EU-wide bodies given good existing bilateral relations between the FBI and CIA (among other agencies) and national police and intelligence services in EU member states. Many note that Europol lacks enforcement capabilities, and that its effectiveness to assess and analyze terrorist threats and other criminal activity largely depends on the willingness of national services to provide it with information. Meanwhile, European officials complain that the United States expects intelligence from others, but does not readily share its own. Others contend that European opposition to the U.S. death penalty or resistance to handing over their own nationals may still slow or prevent the timely provision of legal assistance and the extradition of terrorist suspects in some cases.
at: agro

Cameron 1—lecturer of terrorism and nonproliferation of nuclear, biological and chemical weapons at the Department of Politics and Contemporary History at the University of Salford. PhD—AND—Jason Pate—senior research associate at the Center for Nonproliferation Studies, Monterey Institute of International Studies—AND—Kathleen Vogel—postdoctoral associate at the Peace Studies Program at Cornell University (Gavin, Planting fear, Bulletin of the Atomic Scientists. Chicago: Sep/Oct 2001. Vol. 57, Iss. 5; pg. 38, 7 pgs, ProQuest)

Agricultural bioterrorism has received increased attention and discussion within academic, media, and government circles, with most recent studies arguing that agricultural bioterrorism represents a new and dire threat to U.S. national security.1 But are these studies accurate? Many of their conclusions are pure conjecture, based on worst-case scenarios. Both the threat and consequences of bioterrorism aimed at agriculture remain poorly understood.  However, the threat may not be as dire as alarmists claim, and increased vigilance and institutional reforms could lessen the consequences of either an intentional attack or a naturally occurring disease outbreak.  In the hands of terrorists  There is little empirical data regarding attacks, particularly those by substate actors, so analysts and policymakers have been left to discuss the threat based on assumptions about vulnerability. But what, in fact, can we learn based on the motivations of past terrorists?  The "Database of Incidents Involving Sub-National Actors and Chemical, Biological, Radiological, or Nuclear Materials," maintained by the Center for Nonproliferation Studies at the Monterey Institute of International Studies, lists all terrorist incidents in the last century. It includes 21 incidents that might be classified as examples of sub-state attacks against agriculture. The earliest of these was perpetrated in 1952 by the Mau Mau, a violent nationalist-- separatist movement in Kenya, which used a toxin from the African milk bush to kill cattle during their rebellion against British rule.  Most of the 21 incidents were unsophisticated and ineffective, lacking significant impact. Only five occurred in the United States, and almost all attacks were very small scale, involving mostly chemical rather than biological materials. Five attacks were criminal rather than political in nature, and several of the others were purely personal (motivated mainly by revenge). The majority of these incidents might more appropriately be described as product tampering rather than agricultural terrorism.  In 1974 the "Revolutionary Command," a radical Palestinian group, claimed to have contaminated grapefruit exported from Israel to Italy; in 1978 another Palestinian outfit, the "Arab Revolutionary Council," targeted Israeli citrus fruit, using liquid mercury as an agent; and in 1988, Israeli grapefruit exports were again threatened with contamination. In 1999 and 2000, Israeli eggs sold domestically were contaminated with salmonella. In this incident, two people died and many others were sickened. Although people had been injured in the earlier attacks on Israeli goods, economic disruption seemed to be the primary goal.  Of the 21 incidents, three hoaxes, three actual incidents, and one ambiguous event involved biological agents. The hoaxes involved footand-mouth disease, necrotizing fasciitis, and an unnamed biological agent. A 1984 threat to use the footand-mouth disease virus in Australia, although a hoax, elicited considerable alarm. But there was no evidence that the perpetrator possessed or had access to the virus.  In 1989, there were allegations that a group called the Breeders had released Mediterranean fruit flies to protest the use of pesticides on crops in California. The "Medfly" infestation was particularly damaging to citrus fruit. No one was apprehended in the case, but the number of flies was particularly high in California that year, leading authorities to suspect that some had been deliberately released. But it is impossible to say that the Medfly was used as a terrorist instrument.  It is difficult to extrapolate from such a small number of incidents, but the evidence seems to suggest that sub-state groups and individuals motivated by revenge or financial considerations have been the most likely to use or threaten to use biological agents against agricultural products. The record also shows that these attacks have been low-level efforts with limited impact.  State bioweapons programs  In contrast to what is known about sub-state actors, a good deal of information is available regarding staterun biological weapons programs.  During World War I, German agents infected horses that were being shipped to Europe from the United States, Argentina, and Morocco with glanders and anthrax bacteria. This was accomplished by feeding the horses contaminated sugar cubes or wiping their noses with disease agent. The purpose was sabotage, intended to undermine the Allied war effort rather than to achieve the widespread contamination of livestock. There is no detailed record of animal deaths, suggesting that the attacks were not very effective.  Germany conducted research into plant and animal pathogens during World War II, but it appears not to have used them. Germany also investigated the use of potato beetles and worked on foot-and-mouth virus (including its weaponization) as well as on a range of anti-crop pathogens.  Before World War II, France also experimented with Colorado beetles and researched the rinderpest virus for attack on cattle, but there is no evidence that either agent was ever used. During the war, the United States, Britain, and Canada coordinated their efforts to produce anthrax bacteria for use against German cattle. The British researched foot-and-mouth disease virus, fowl plague bacteria, and pathogens lethal to sugar beets. The United States developed a viral agent to be used against the Japanese rice crop, conducted research into diseases such as the avian Newcastle, rinderpest, and fowl plague, and pathogens directed against rice, potatoes, and wheat. None of these agents were used during the war.  The Japanese biological weapons program during World War II, although most noted for its attacks against the Chinese people, was also directed against agriculture. Japan's anti-agriculture work was based in Manchuria, and to a lesser extent in Southeast Asia. The details of the program remain vague, although it also included research into diseases such as anthrax, glanders, "nose ulcers," sheep pox, ox plague, and numerous anti-crop agents, directed particularly against certain grains and vegetables. The Japanese used these anti-crop and anti-livestock pathogens in sabotage efforts in Manchuria.  After World War II, the U.S. agricultural program focused on large-scale production and weaponization of anti-crop agents. By the time the United States unilaterally renounced all forms of biological warfare in 1969, it had conducted research and development on wheat stem rust, rice blast, rye stem rust, foot-andmouth, rinderpest, and brucellosis (a porcine form was intended to incapacitate humans). As late as the 1950s, the American program's dissemination methods for some antiagriculture agents involved bomblets filled with an agent-and-feather mix. Later, the American program developed spray systems.  The most widespread effort to develop anti-agriculture pathogens may have been that of the Soviet Union, with agents directed primarily at livestock-foot-and-mouth, rinderpest, and African swine fever.2 Anthrax and psittacosis bacteria were directed at both livestock and human targets, and pathogens such as wheat rust, rice blast, and rye blast were developed as anti-crop agents. There are allegations from a key Soviet defector that Soviet forces unsuccessfully used glanders in the campaign in Afghanistan in the 1980s, but these allegation cannot be substantiated. The Soviets apparently did not mass produce or stockpile anti-agriculture agents; instead, they maintained the ability to expand production rapidly if desired.  Other states may have considered biological agents as weapons against agriculture. South Africa has been accused of using anthrax bacteria as an anti-animal agent in Zimbabwe in the mid- to late 1970s during the Rhodesian civil war, but the outbreak could also have been a natural occurrence. The Iraqi bioweapons program of the early 1990s included agents like cover smut (an antiwheat fungal agent) and camel pox. Neither appears to have been mass produced or weaponized. Iraq, however, did weaponize anthrax bacteria, botulinum toxin, and aflatoxins, although details remain sketchy.  Most national efforts outside the United States and the Soviet Union were not technically sophisticated. The German sabotage program of World War I relied on infecting individual horses. The Japanese studied climatic and geographical factors that might affect their use of biological pathogens, but they appear to have made minimal efforts to find effective dissemination techniques.  The technical details  A look at various countries' programs suggests that the development and weaponization of effective antiagriculture agents is not straightforward-it requires dedicated infrastructure, personnel, and resources.  A successful agricultural attack would require: acquiring and propagating the proper pathogen; processing it for delivery; constructing an appropriate delivery device; and developing a range of techniques to deal with varying meteorological conditions.  No detailed discussion of these factors has been published in the opensource literature, but a determined terrorist could find a great deal of factual information on animal or plant pathogens. Using it to produce a successful disease outbreak, however, would not be straightforward. It would require some degree of scientific sophistication.  Although the United States and other nations place export and/or trade restrictions on dangerous foreign animal and plant pathogens, it is still possible to obtain them from various international laboratories or repositories.3 Alternatively, pathogens can be isolated from infected animals or diseased crops. Small quantities of pathogens could easily be carried across a customs checkpoint or an unregulated border area, or sent through  international mail. Only a few of these pathogens are zoonotic (communicable from animals to humans), so there would be little risk of infection to the carrier. In a globalized society, increased travel by humans and increased transport of agricultural and other goods have already unintentionally spread some pathogens.  Obtaining a strain of a virus or a fungus does not necessarily mean, however, that it can be used directly as a biological weapon. For example, different strains of the rinderpest virus are immunologically similar, but they vary widely in pathogenicity, lethality, ease of transmission, and host affinity.4 Such variations, which occur in all animal and plant pathogens, complicate the selection of a weapons-usable strain. In most cases, a terrorist would need the right strain to cause a significant disease outbreak. Some foreign animal pathogens, like the foot-and-mouth disease virus, are highly infectious and would not need to be cultured-a vial of material might be enough to cause an epidemic. But that is not always the case. Depending on the pathogen, different infective doses would be needed. And infectivity varies even between different isolates of the same viral strain and for different routes of infection (ingestion versus inhalation). If widespread destruction is the goal, moderate or high levels of scientific expertise ma
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Massive global reform in detention policy now – economics is the key driver, but the plan wouldn’t have any modeling effect

Kristy Siegfried, UN humanitarian analyst, 13 [“Alternatives to immigration detention prove cheaper, more humane,” August 30, http://www.irinnews.org/report/98666/alternatives-to-immigration-detention-prove-cheaper-more-humane]

JOHANNESBURG, 30 August 2013 (IRIN) - Countries around the world are increasingly responding to influxes of irregular migrants and asylum seekers by simply locking them up. States cite national security concerns and suggest that such punitive measures will make undocumented migrants and asylum seekers think twice before entering their territory.¶ In reality, there is no evidence that the threat of detention is a deterrent against irregular migration or that it discourages people from seeking asylum. But there is plenty of evidence that it is detrimental to the physical and mental health of nearly everyone who experiences it.¶ Civil society groups have been particularly vocal about the negative consequences of detention on children and other vulnerable groups, while the UN Refugee Agency (UNHCR) has pointed out that under the 1951 Refugee Convention, it is unlawful to penalize asylum seekers for illegal entry or stay provided they present themselves to the authorities without delay.¶ But in the current economic climate, it is the mounting cost of detention that is giving many governments pause. Grant Mitchell, director of the International Detention Coalition (IDC), an umbrella organization with 300 member groups in 50 countries, said that while there continues to be “massive growth” in detention in a number of countries, “equally, we’re seeing a lot of states that have been using detention for 15 or 20 years finding it to be increasingly expensive and hard to manage and not working as a way to deter people.”¶ Changes in thinking¶ A recent report by the National Immigration Forum found that the US will spend over US$5 million a day on immigration detention during the fiscal year 2013/14, based on its current capacity of 31,800 detention beds. But the approximately $159 per day that it costs to detain a migrant in the US is relatively low compared to the $210 per day that the Canadian Border Services Agency pays for a bed in a provincial jail or the incredible $540 per day that Sweden spends on keeping someone in one of its detention centres.¶ Alternatives to detention, even those that include the provision of housing and various kinds of support, come in at a fraction of the cost.¶ “There’s potentially huge savings,” said Philip Amaral of Jesuit Refugee Service (JRS) Europe, who authored a 2011 report examining alternatives to detention. “Before the recession, the economic argument wasn’t so compelling because [detention] was seen as a necessary cost to bear. Now states are becoming more interested in the cost argument,” he told IRIN.¶ "We're seeing a lot of states that have been using detention for 15 or 20 years finding it increasingly expensive and hard to manage"¶ States are also increasingly legally bound to use detention only as a last resort, particularly in the case of asylum seekers and children. Last year, UNHCR released new guidelines relating to the detention of asylum seekers that emphasized the unlawfulness of “arbitrary” detention in which less coercive alternatives have not been considered. The European Union Return Directive also stipulates that member states should not use detention if “other sufficient but less coercive measures can be applied”. Still, Amarel noted that while many EU states have since written alternatives to detention into their laws, most are not implementing them in practice.¶ “They fear that migrants will abscond given the chance, despite the evidence that if you have alternatives to detention that provide comprehensive services and legal assistance and inform them of all the possible outcomes that might come of their case, then compliance rates really jump up,” he said. “Member states are also not at a place yet where they can provide good alternatives to detention, largely because they don’t know how or aren’t willing to invest resources. It’s not good enough to just release people onto the streets into destitution.”¶ JRS defines alternatives to detention as “any policy, practice or legislation that allows asylum seekers and migrants to live in the community with freedom of movement… while they undertake to resolve their migration status and/or while awaiting removal from the territory.”¶ New models¶ Various models are being tried in different countries, with varying levels of efficacy. “We didn’t find one country with the perfect model, but we found a lot of good practices that can be combined to make effective programmes,” said Mitchell of the IDC, which has produced a handbook on preventing unnecessary immigration detention.¶ He added that all of the most successful programmes shared common elements, such as the provision of adequate material support, early access to free legal advice and a case management system that keeps migrants informed at every stage. “A lot of governments think that legal advice can bog down a claim, when in fact our research found that early legal advice and intervention reduces the time to complete a case and increases chances of voluntary return.”¶ “Treating people humanely and fairly at the very beginning means they’ll engage properly with the process,” agreed Alice Edwards, chief of UNHCR’s protection policy and legal advice section, who wrote a 2011 paper on alternatives to detention.¶ Both Edwards and Mitchell cited a model used in Belgium as an example of a best practice. The programme houses ir
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2nc – no escalation

Israel/Palestine doesn’t escalate – no outside powers care enough to risk their resources and other fault lines in the Mid East matter a lot more – that’s Luttwak. 
Won’t go nuclear

Rowley, professors of economics – George Mason University, and Webb, member – Regulatory Economics Group, ‘7
(Charles and Michael, “Israel and Palestine: the slow road to peace or the fast track to mutual annihilation?” Public Choice Vol. 132, Iss. 1-2)

Israel would never deploy nuclear devices over the Holy Land, not least because such deployment would threaten religious sites and contaminate the Jew as well as the Arab. As we have noted, it is fully prepared to deploy such devices elsewhere, as a last resort means of avoiding total military defeat. The threat of such action has proved sufficient to maintain the peace, if peace is defined as the absence of major war. Saudi Arabia and Egypt, likewise, are unlikely to deploy nuclear weapons over the Holy Land for reasons identical to those of Israel. Arabs would be loath to sacrifice the Old City of Jerusalem, and their own ethnic brothers, simply to eliminate the State of Israel. In this sense, a nuclear stalemate would be the expected outcome. Iran, on the other hand, poses a more serious threat, as a non-Arab Shia Muslim, nation, historically at odds with its Sunni Arab neighbors, and currently ruled by Islamic fundamentalists. Central to all three religious branches of the Abrahamic tree, is the notion of the ‘end of days’ (Judaism), the ‘day of judgment and the Mahdi’ (Islam) and ‘Armageddon’ (Christianity). Each religion describes this event in apocalyptic terms, as a period of great conflict between God and Satan, resulting in the Resurrection of believers and great suffering for non-believers. The current Islamic fundamentalist government of Iran openly glorifies in the prospect of the coming of the Mahdi, the restorer of religion and justice who will rule before the end of the world. If such leaders envision nuclear holocaust as a route to sitting in Paradise at the right hand of the Prophet, the certainty of a nuclear second-strike by Israel may not deter an Iranian first-strike against the Infidel. Knowing this provides both Israel and Palestine with an increased incentive to formulate a true peace, to open their borders to each other in competitive trade, to reduce corruption and to reduce tensions in the Middle East (Dershowitz 2005). For both nations, prosperous survival is much more attractive than a nuclear holocaust. Thus, ironically, the threat of nuclear proliferation may be the necessary incubus to renewed pursuit of a peace settlement between Israel and Palestine, which will require the suppression of religious extremism in both nations and a radical reorganization and reduction in the size of the public sector. In our judgment, therefore, Armageddon, though not out of the question, remains extremely unlikely. Even in a Middle East consumed with mutual malevolence among nations, the genetic and kinship instinct not to wipe out one’s own, will surely dominate the passion for personal immortality. At least, that is the position on which we choose to rest, in drawing this analytic historical narrative to a close. 
Outside powers don’t care

Hadar, research fellow, foreign policy studies – Cato, 10/12/2K
(Leon, http://www.cato.org/pub_display.php?pub_id=4479) 

Indeed, the inability of Prime Minister Ehud Barak and Chairman Yasser Arafat to bridge their differences, including over the status of Jerusalem, reflects their keen realization of the domestic political constraints in which they operate. Moreover, the escalation of violence should make it clear to outside parties that these two tribes (not unlike Hindus and Moslems in Kashmir, or Albanians and Serbs in Kosovo) are willing to fight, kill and die over issues they consider vital to their existence. Unless the persistence of the Palestinian-Israeli conflict harms crucial U.S. national interests, Washington should allow the violence to run its course.

Notwithstanding all the warnings about the danger of a "widening Middle East war," what is now taking place in the region is a civil war between Jews and Arabs that will determine the borders and the demographic makeup of Israel and an independent Palestinian state. In other words, it is a parochial conflict similar to many others around the world.

While Egypt and other Arab states proclaim their solidarity with the Palestinians, they do not seem willing to go to war against Israel to defend the Palestinians. Nor are there any anti-American global players, such the former Soviet Union, trying to exploit the conflict. By contrast, it is possible that high-profile U.S. intervention could exacerbate the situation, boost terrorism, and lead to the formation of regional coalitions directed against Washington. That outcome would substantially raise the costs of a prolonged American Moment in the Middle East.

1nr

2nc overview—long

Turns the entire aff

Howell 7

William, professor of political science at U-Chicago, and Jon C. Pevehouse, professor of Political Science UW-Madison, “While Dangers Gather : Congressional Checks on Presidential War Powers,” 2007 ed.
SIGNALING RESOLVE To the extent that congressional discontent signals domestic irresolution to other nations, the job of resolving a foreign crisis is made all the more difficult. As Kenneth Schultz shows, an ''opposition party can undermine the credibility of some challenges by publicly opposing them. Since this strategy threatens to increase the probability of resistance from the rival state, it forces the government to be more selective about making threats "—and, concomitantly, more cautious about actually using military force.'4 When members of Congress openly object to a planned military operation, would-be adversaries of the United States may feel emboldened, believing that the president lacks the domestic support required to see a military venture through. Such nations, it stands to reason, will be more willing to enter conflict, and if convinced that the United States will back down once the costs of conflict are revealed, they may fight longer and make fewer concessions. Domestic political strife, as it were, weakens the ability of presidents to bargain effectively with foreign states, while increasing the chances that military entanglements abroad will become protracted and unwieldy. A large body of work within the field of international relations supports the contention that a nation's ability to achieve strategic military objectives in short order depends, in part, on the head of state's credibility in conveying political resolve. Indeed, a substantial game theoretic literature underscores the importance of domestic political institutions and public opinion as state leaders attempt to credibly commit to war,75 Confronting widespread and vocal domestic opposition, the president may have a difficult time signaling his willingness to see a military campaign to its end, While congressional opposition may embolden foreign enemies, the perception on the part of allies that the president lacks support may make them wary of committing any troops at all.

Lack of crisis containment turns the case.  

Laura Young, Ph.D., Purdue University Associate Fellow, June 2013, Unilateral Presidential Policy Making and the Impact of Crises, Presidential Studies Quarterly, Volume 43, Issue 2
During periods of crisis, the time available to make decisions is limited. Because the decision-making process is often arduous and slow in the legislative branch, it is not uncommon for the executive branch to receive deference during a crisis because of its ability to make swift decisions. The White House centralizes policies during this time, and presidents seize these opportunities to expand their power to meet policy objectives. Importantly, presidents do so with limited opposition from the public or other branches of government (Howell and Kriner 2008). In fact, despite the opposition presidents often face when centralizing policies, research shows policies formulated via centralized processes during times of crisis receive more support from Congress and the American people (Rudalevige 2002, 148-49). For several reasons, a crisis allows a president to promote his agenda through unilateral action. First, a critical exogenous shock shifts attention and public opinion (Birkland 2004, 179). This shift is a phenomenon known as the “rally round the flag” effect (Mueller 1970). The rally effect occurs because of the public's increase in “its support of the president in times of crisis or during major international events” (Edwards and Swenson 1997, 201). Public support for the president rises because he is the leader and, therefore, the focal point of the country to whom the public can turn for solutions. Additionally, individuals are more willing to support the president unconditionally during such times, hoping a “united front” will increase the chance of success for the country (Edwards and Swenson 1997, 201). As a result, a crisis or focusing event induces an environment that shifts congressional focus, dispels gridlock and partisanship, and increases positive public opinion—each of which is an important determinant for successful expansion of presidential power (Canes-Wrone and Shotts 2004; Howell 2003). In other words, a crisis embodies key elements that the institutional literature deems important for presidential unilateral policy making. The president's ability to focus attention on a particular issue is also of extreme importance if he wishes to secure support for his agenda (Canes-Wrone and Shotts 2004; Edwards and Wood 1999; Howell 2003; Neustadt 1990). The role the media play is pivotal in assisting a president in achieving such a result because of its ability to increase the importance of issues influencing the attention of policy makers and the priorities of viewers. Although it is possible a president can focus media attention on the policies he wishes to pursue through his State of the Union addresses or by calling press conferences, his abilities in this regard are limited, and the media attention he receives is typically short lived (Edwards and Wood 1999, 328-29). High-profile events, on the other hand, are beneficial because they allow the president to gain focus on his agenda. This occurs because the event itself generates attention from the media without presidential intervention. Thus, the ability of crises to set the agenda and shift media and public attention provides another means for overcoming the constraints placed upon the president's ability to act unilaterally. Finally, Rudalevige finds support that a crisis increases the success of presidential unilateral power even if the policy process is centralized. A crisis allows little time to make decisions. As a result, “the president and other elected officials are under pressure to ‘do something’ about the problem at hand” (2002, 89, 148). Because swift action is necessary, presidents rely on in-house advice. As a result, the policy formation process is centralized, and the president receives deference to unilaterally establish policies to resolve the crisis. During a crisis, the president has greater opportunity to guide policy because the event helps him overcome the congressional and judicial obstacles that typically stand in his way.2 This affords the president greater discretion in acting unilaterally (Wildavsky 1966). It is possible the institutional make-up of the government will align so that the president will serve in an environment supportive of his policy decisions. It is also likely a president will have persuasive powers that enable him to gain a great deal of support for his policy agenda. An event with the right characteristics, however, enhances the president's ability to act unilaterally, regardless of the institutional make-up of government or his persuasive abilities.
2nc royal card

The impact is extinction—Executive authority is necessary to check every threat. 

Royal 11 (John-Paul, Institute of World Politics, Class of 2011 Valedictorian,  “War Powers and the Age of Terrorism,” http://www.thepresidency.org/storage/Fellows2011/Royal-_Final_Paper.pdf
The international system itself and national security challenges to the United States in particular, underwent rapid and significant change in the first decade of the twenty-first century. War can no longer be thought about strictly in the terms of the system and tradition created by the Treaty of Westphalia over three and a half centuries ago. Non-state actors now possess a level of destructiveness formerly enjoyed only by nation states. Global terrorism, coupled with the threat of weapons of mass destruction developed organically or obtained from rogue regimes, presents new challenges to U.S. national security and place innovative demands on the Constitution’s system of making war. In the past, as summarized in the 9/11 Commission Report, threats emerged due to hostile actions taken by enemy states and their ability to muster large enough forces to wage war: “Threats emerged slowly, often visibly, as weapons were forged, armies conscripted, and units trained and moved into place. Because large states were more powerful, they also had more to lose. They could be deterred" (National Commission 2004, 362). This mindset assumed that peace was the default state for American national security. Today however, we know that threats can emerge quickly. Terrorist organizations half-way around the world are able to wield weapons of unparalleled destructive power. These attacks are more difficult to detect and deter due to their unconventional and asymmetrical nature. In light of these new asymmetric threats and the resultant changes to the international system, peace can no longer be considered the default state of American national security. Many have argued that the Constitution permits the president to use unilateral action only in response to an imminent direct attack on the United States. In the emerging security environment described above, pre-emptive action taken by the executive branch may be needed more often than when nation-states were the principal threat to American national interests. Here again, the 9/11 Commission Report is instructive as it considers the possibility of pre-emptive force utilized over large geographic areas due to the diffuse nature of terrorist networks: In this sense, 9/11 has taught us that terrorism against American interests “over there” should be regarded just as we regard terrorism against America “over here.” In this sense, the American homeland is the planet (National Commission 2004, 362). Furthermore, the report explicitly describes the global nature of the threat and the global mission that must take place to address it. Its first strategic policy recommendation against terrorism states that the: U.S. government must identify and prioritize actual or potential terrorist sanctuaries. For each, it should have a realistic strategy to keep possible terrorists insecure and on the run, using all elements of national power (National Commission 2004, 367). Thus, fighting continues against terrorists in Afghanistan, Yemen, Iraq, Pakistan, the Philippines, and beyond, as we approach the tenth anniversary of the September 11, 2001 attacks. Proliferation of weapons of mass destruction (WMD), especially nuclear weapons, into the hands of these terrorists is the most dangerous threat to the United States. We know from the 9/11 Commission Report that Al Qaeda has attempted to make and obtain nuclear weapons for at least the past fifteen years. Al Qaeda considers the acquisition of weapons of mass destruction to be a religious obligation while “more than two dozen other terrorist groups are pursing CBRN [chemical, biological, radiological, and nuclear] materials” (National Commission 2004, 397). Considering these statements, rogue regimes that are openly hostile to the United States and have or seek to develop nuclear weapons capability such as North Korea and Iran, or extremely unstable nuclear countries such as Pakistan, pose a special threat to American national security interests. These nations were not necessarily a direct threat to the United States in the past. Now, however, due to proliferation of nuclear weapons and missile technology, they can inflict damage at considerably higher levels and magnitudes than in the past. In addition, these regimes may pursue proliferation of nuclear weapons and missile technology to other nations and to allied terrorist organizations. The United States must pursue condign punishment and appropriate, rapid action against hostile terrorist organizations, rogue nation states, and nuclear weapons proliferation threats in order to protect American interests both at home and abroad. Combating these threats are the “top national security priority for the United States…with the full support of Congress, both major political parties, the media, and the American people” (National Commission 2004, 361). Operations may take the form of pre-emptive and sustained action against those who have expressed hostility or declared war on the United States. Only the executive branch can effectively execute this mission, authorized by the 2001 AUMF. If the national consensus or the nature of the threat changes, Congress possesses the intrinsic power to rescind and limit these powers. 
link

Their authority restriction  is a unique link – this is key to operational clarity and means the link turns case because a domestic attack would lead to detention
Graham 13 [Col. Lindsey O. Graham (US Senator, Sr. Individual Mobilization Augmentee to the JAG) and Col. Michael D. Tomatz (Chief of Ops and Info Ops Law in the Pentagon); “NDAA 2012: CONGRESS AND CONSENSUS ON ENEMY DETENTION”; 69 A.F. L. Rev. 1; Air Force Law Review; 2013]
Justice Kennedy's comments about "practical considerations and exigent circumstances" at the tail end of his Boumediene opinion offer some interesting general process benchmarks concerning detention and perhaps augur future consensus. n363 Justice Kennedy indicates it would be an "impractical and unprecedented extension of judicial power" to extend habeas to foreign citizens the moment they are detained abroad. n364 He counsels in favor of "proper deference" to procedures for screening and initial detention under lawful and proper conditions of confinement. He suggests  [*62]  domestic exigencies might require the adoption of sensible rules for staying habeas proceedings. n365 He cautions that habeas courts should not intervene the moment an enemy belligerent steps into a territory where the writ runs, offering the Executive "a reasonable period of time to determine a detainees status." n366 Justice Kennedy warns that habeas courts cannot "disregard the dangers the detention in these cases was intended to prevent." n367 Nevertheless, practical considerations cannot excuse interminable delay, and it appears quite clear that the Court has lost patience: "In some of these cases, six years have elapsed without the judicial oversight that habeas corpus or an adequate substitute demands ... the costs of delay can no longer be borne by those who are held in custody." n368

Reading the tea leaves of judicial dicta may be fraught with difficulty, but one certainly discerns from these pragmatic guidelines a view that the Executive should be accorded reasonable deference in matters of preventive detention. This deference is strongest during the early phases of detention, when facts are unclear, when the risks of release are acute, and the dangers of substituting a judicial judgment for that of the military or the Commander-in-Chief is greatest. If the Government learns that al-Qaeda operatives have invaded the U.S. bent on detonating explosives near chemical-laden rail cars, the overwhelming national effort must be directed toward destroying or detaining those forces intent on harming the country. This is not the time for Miranda and presentment but for concerted, decisive action bounded by the law of war. Every instrument of national power must be brought to bear, both military and civilian. If it makes the most sense for the FBI to detain someone, they should do so. If the military has the most information and can most quickly and effectively detain and interrogate, then consistent with military regulations, they should do so.
The process of understanding the depth and breadth of the danger, connecting the web of those involved, determining the possibility of future attacks takes time. It remains essential to afford the Commander-in-Chief adequate time and decision space to maximize the opportunity to defeat the threat and prevent future attacks. That is why the NDAA imposes no temporal limits, why it avoids geographic restrictions and why it grants no special protections to citizens who take up arms with the enemy. As Hamdan and Boumerdiene make clear, there are limits to the Court's deference. The more time that passes, the greater the consequences of an erroneous deprivation of liberty and the greater the risk of not affording someone a reasonable opportunity to challenge the basis for their detention. If there is consensus on the matter of process in preventive detention, it appears to mean reasonable deference followed by increased scrutiny with the passage of time. It means judicial review bounded by pragmatism, and it means balancing very real security concerns against the need to protect individuals from arbitrary deprivation of liberty. 

AT: Syria Thumper

Only constrains humanitarian operations

Goldsmith 8/31/13

Jack, Henry L. Shattuck Professor at Harvard Law School, where he teaches and writes about national security law, presidential power, cybersecurity, international law, internet law, foreign relations law, and conflict of laws. Before coming to Harvard, Professor Goldsmith served as Assistant Attorney General, Office of Legal Counsel from 2003–2004, and Special Counsel to the Department of Defense from 2002–2003. Professor Goldsmith is a member of the Hoover Institution Task Force on National Security and Law, “Obama’s Request to Congress Will Not Hamstring Future Presidents (Except for Some Humanitarian Interventions),” http://www.lawfareblog.com/2013/08/obamas-request-to-congress-will-not-hamstring-future-presidents-except-for-some-humanitarian-interventions/
Peter Spiro at OJ, and David Rothkopf of FP whom he cites, both say that President Obama’s request for congressional authorization for Syria will allow Congress to hamstring future Presidents from using military force. Rothkopf exaggerates when he says that President Obama reversed “decades of precedent regarding the nature of presidential war powers” by going to Congress here, and Spiro exaggerates when he says that this is “a huge development with broad implications . . . for separation of powers.” What would have been unprecedented, and a huge development for separation of powers, is a unilateral strike in Syria. Seeking congressional authorization here in no way sets a precedent against President using force in national self-defense, or to protect U.S. persons or property, or even (as in Libya) to engage in humanitarian interventions (like Libya) with Security Council support. Moreover, the President and his subordinates have been implying for a while now that they will rely on Article II to use force without congressional authorization against extra-AUMF terrorist threats (and for all we know they already are). There is no reason to think that unilateral presidential military powers for national self-defense are in any way affected by the President’s decision today. That is as it should be. To the extent that Spiro is suggesting that pure humanitarian interventions might be harder for presidents to do unilaterally after today (I think this is what he is suggesting, but I am not sure), I agree. Kosovo is the only other real precedent here, and the Clinton administration never explained why it was lawful as an original matter. The constitutional problem with pure humanitarian interventions – and especially ones (like Kosovo and Syria) that lack Security Council cover, and thus that do not implicate the supportive Korean War precedent – is that Presidents cannot easily articulate a national interest to trigger the Commander in Chief’s authority that is not at the same time boundless. President Obama, like President Clinton before him in Kosovo, had a hard time making that legal argument because it is in fact a hard argument to make. That is one reason (among many others) why I think it was a good idea, from a domestic constitutional perspective, for the President in this context to seek congressional approval.

Syria is a link magnifier—it only constrains Obama with the plan
Bradley 9/2/13

Curtis, William Van Alstyne Professor of Law, Professor of Public Policy Studies, and Senior Associate Dean for Academic Affairs. He joined the Duke law faculty in 2005, after teaching at the University of Virginia and University of Colorado law schools. His courses include International Law, Foreign Relations Law, and Federal Courts. He was the founding co-director of Duke Law School’s Center for International and Comparative Law and serves on the executive board of Duke's Center on Law, Ethics, and National Security. Recently, he was appointed to serve as a Reporter on the American Law Institute's new Restatement project on The Foreign Relations Law of the United States., “War Powers, Syria, and Non-Judicial Precedent,” http://www.lawfareblog.com/2013/09/war-powers-syria-and-non-judicial-precedent/
One claim that is being made about President Obama’s decision to seek congressional authorization for military action in Syria is that it is likely to weaken the authority of the presidency with respect to the use of force. Peter Spiro contends, for example, that Obama’s action is “a watershed in the modern history of war power” that may end up making congressional pre-authorization a necessary condition for even small-scale military operations. David Rothkopf states even more dramatically that “Obama’s decision may have done more—for better or worse—to dial back the imperial presidency than anything his predecessors or Congress have done for decades.” If this claim is correct, it will be welcome news to those concerned about the growth of executive power and a matter of concern for those who are fans of robust executive unilateralism. Unfortunately, the commentators making this claim do not identify the mechanism through which the weakening of presidential war authority will occur and have relied instead only on vague intuitions. As an initial matter, we need to bracket the issue of whether Obama’s action will weaken his own power as a political matter. This is a complicated issue: on the one hand, it may signal weakness both to Congress and to other nations; on the other hand, if he obtains congressional authorization, he may be in an ultimately stronger political position, as Jack Goldsmith has pointed out. As I understand it, the claim being made by Spiro, Rothkopf, and others is that the power of the presidency more generally is being weakened. How might this happen? Not through an influence on judicial doctrine: Although courts sometimes take account of historic governmental practices when assessing the scope of presidential authority, they have consistently invoked limitations on standing and ripeness, as well as the political question doctrine, to avoid addressing constitutional issues relating to war powers. In the absence of judicial review, what is the causal mechanism by which the “precedent” of Obama seeking congressional authorization for the action in Syria could constrain future presidential action? When judicial review is unavailable, the most obvious way in which the President is constrained is through the political process—pressure from Congress, the public, his party, etc. In an extreme case, this pressure could take the form of impeachment proceedings, but it does not take such an extreme case for the pressure to have a significant effect on presidential decisionmaking. Indeed, it is easy to think of political considerations that might have motivated Obama to go to Congress with respect to Syria. That’s all fairly clear, but what is unclear is how a non-judicial precedent, such as Obama’s decision to seek congressional authorization for Syria, will have an effect on later decisions with respect to the use of force. The intuition, I think, is that Obama’s action will strengthen the hand of critics of later efforts by presidents to act unilaterally. It will give the critics more “ammunition,” so to speak. But why is this so, and what is meant, specifically, by “ammunition”? Obama claims that he is seeking congressional authorization for policy reasons, not because he is required to do so, and a later president is likely to reiterate that explanation. Moreover, if Obama is seeking congressional authorization for Syria because of political considerations (weak international and domestic support, public weariness about war, etc.), why would a later president feel compelled to follow that precedent when those political considerations do not apply? It is easier to imagine a constraining precedential effect, I think, if Congress votes down an authorization bill on Syria, and the President then declines to take action. After all, Obama has already stated that he has made a decision as Commander in Chief to use force. If he responds to a negative vote in Congress by not doing so, it might seem like a concession against interest that he lacks authority to act when Congress is opposed. Even if this did produce a constraining precedent, it would have limited effect, since it would not apply when (as is often the case) Congress does not take action one way or the other. But even here, the mechanism of the constraint is uncertain: Obama would likely claim that he was declining to take action for political reasons, such as the reduced likelihood of success created by the disunity between the branches, or the passage of time, or the lack of sufficient international support. Why would a future president facing different circumstances feel constrained by Obama’s inaction? 

at: buchanan

Extreme deference now – none of the cases mattered
Vaughns 12

Katherine, Professor of Law, University of Maryland Francis King Carey School of Law, Heather L. Williams, B.A. (French), B.A. (Political Science), University of Rochester, J.D., cum laude, University of Maryland Francis King Carey School of Law, “OF CIVIL WRONGS AND RIGHTS: 1 KIYEMBA V. OBAMA AND THE MEANING OF FREEDOM, SEPARATION OF POWERS, AND THE RULE OF LAW TEN YEARS AFTER 9/11,” http://ssrn.com/abstract=2148404
The large majority of cases pertaining to the Guantanamo Bay detainees have been heard in the United States District Court and the United States Court of Appeals for the District of Columbia.93 According to Cass Sunstein, the approach of the D.C. Court of Appeals to these cases is best understood as “national security fundamentalism,” an approach that accepts a “highly deferential role for the judiciary” in cases where “national security is threatened.”94 Under this approach, “the president must be permitted to do what needs to be done to protect the country,” and the judiciary is, put simply, to butt out.95 Six years later, Sunstein’s description of the approach of the D.C. courts to Guantanamo Bay cases remains on point. Kiyemba I, and its reinstated and modified counterpart, Kiyemba III are classic examples of a national security fundamentalist approach to a troubling question involving civil liberties.
at: imperial

This is stupid – squo doesn’t make him unrestrained – congress delegates authority and there are international and political constraitns that

Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, March 2011, The Executive Unbound, p. 176-7

So far we have attempted to show that the administrative state relaxes legal constraints on the executive, but generates political constraints in the form of public opinion. In this chapter we fit this picture together with the fear of unbridled executive power that is such a prominent strand in liberal legalism. We suggest that liberal legalists overlook the importance of de facto constraints arising from politics, and thus equate a legally unconstrained executive with one that is unconstrained tout court. The horror of dictatorship that results from this fallacy and that animates liberal legalism is what we call "tyrannophobia." Tyranny looms large in the American political imagination. For the framers of the Constitution, Caesar, Cromwell, James II, and George III were antimodels; for the current generation, Hitler takes pride of place, followed by Stalin, Mao, and a horde of tyrants both historical and literary. Students read 1984 and Animal Farm and relax by watching Chancellor Palpatine seize imperial power in Star Wars. Unsurprisingly, comparisons between sitting presidents and the tyrants of history and fiction are a trope of political discourse. Liberals and libertarians routinely compared George W. Bush to Hitler, George III, and Caesar. Today, Barack Obama receives the same treatment, albeit in less respectable media of opinion. All major presidents are called a "dictator" or said to have "dictatorial powers" from time to time.' Yet the United States has never had a Caesar or a Cromwell, or even come close to having one, and rational actors should update their risk estimates in the light of experience, reducing them if the risk repeatedly fails to materialize. By now, 235 years after independence, these risk estimates should be close to zero. Why then does the fear of dictatorship—tyrannophobia—persist so strongly in American political culture? Is the fear justified, or irrational? Does tyrannophobia itself affect the risk of dictatorship? If so, does it reduce the risk or increase it?

2nr

at: congress will restrain
They’re too slow

Yoo 12

John, Harvard University, B.A. Yale Law School, J.D. Law professor at Berkeley, former official in the United States Department of Justice, “War Powers Belong to the President,” http://www.abajournal.com/magazine/article/war_powers_belong_to_the_president

Common sense does not support replacing the way our Constitution has worked in wartime with a radically different system that mimics the peacetime balance of powers between president and Congress. If the issue were the environment or Social Security, Congress would enact policy first and the president would faithfully implement it second. But the Constitution does not duplicate this system in war. Instead, our framers decided that the president would play the leading role in matters of national security. Those in the pro-Congress camp call upon the anti-monarchical origins of the American Revolution for support. If the framers rebelled against King George III’s dictatorial powers, surely they would not give the president much authority. It is true that the revolutionaries rejected the royal prerogative, and they created weak executives at the state level. Americans have long turned a skeptical eye toward the growth of federal powers. But this may mislead some to resist the fundamental difference in the Constitution’s treatment of domestic and foreign affairs. For when the framers wrote the Constitution in 1787 they rejected these failed experiments and restored an independent, unified chief executive with its own powers in national security and foreign affairs. The most important of the president’s powers are commander in chief and chief executive. As Alexander Hamilton wrote in Federalist 74, “The direction of war implies the direction of the common strength, and the power of directing and employing the common strength forms a usual and essential part in the definition of the executive authority.” Presidents should conduct war, he wrote, because they could act with “decision, activity, secrecy and dispatch.” In perhaps his most famous words, Hamilton wrote: “Energy in the executive is a leading character in the definition of good government. ... It is essential to the protection of the community against foreign attacks.” The framers realized the obvious. Foreign affairs are unpredictable and involve the highest of stakes, making them unsuitable to regulation by pre-existing legislation. Instead, they can demand swift, decisive action—sometimes under pressured or even emergency circumstances—that is best carried out by a branch of government that does not suffer from multiple vetoes or is delayed by disagreements. Congress is too large and unwieldy to take the swift and decisive action required in wartime. Our framers replaced the Articles of Confederation, which had failed in the management of foreign relations because they had no single executive, with the Constitution’s single president for precisely this reason. Even when it has access to the same intelligence as the executive branch, Congress’ loose, decentralized structure would paralyze American policy while foreign threats grow. Congress has no political incentive to mount and see through its own wartime policy. Members of Congress, who are interested in keeping their seats at the next election, do not want to take stands on controversial issues where the future is uncertain. They will avoid like the plague any vote that will anger large segments of the electorate. They prefer that the president take the political risks and be held accountable for failure. Congress’ track record when it has opposed presidential leadership has not been a happy one. Perhaps the most telling example was the Senate’s rejection of the Treaty of Versailles at the end of World War I. Congress’ isolationist urge kept the United States out of Europe at a time when democracies fell and fascism grew in their place. Even as Europe and Asia plunged into war, Congress passed the Neutrality Acts designed to keep the United States out of the conflict. President Franklin Roosevelt violated those laws to help the Allies and draw the nation into war against the Axis. While pro-Congress critics worry about a president’s foreign adventurism, the real threat to our national security may come from inaction and isolationism. Many point to the Vietnam War as an example of the faults of the “imperial presidency.” Vietnam, however, could not have continued without the consistent support of Congress in raising a large military and paying for hostilities. And Vietnam ushered in a period of congressional dominance that witnessed American setbacks in the Cold War and the passage of the ineffectual War Powers Resolution. Congress passed the resolution in 1973 over President Richard Nixon’s veto, and no president, Republican or Democrat, George W. Bush or Obama, has ever accepted the constitutionality of its 60-day limit on the use of troops abroad. No federal court has ever upheld the resolution. Even Congress has never enforced it. Despite the record of practice and the Constitution’s institutional design, critics nevertheless argue for a radical remaking of the American way of war. They typically base their claim on Article I, Section 8, of the Constitution, which gives Congress the power to “declare war.” But these observers read the 18th century constitutional text through a modern lens by interpreting “declare war” to mean “start war.” When the Constitution was written, however, a declaration of war served diplomatic notice about a change in legal relations between nations. It had little to do with launching hostilities. In the century before the Constitution, for example, Great Britain—where the framers got the idea of the declare-war power—fought numerous major conflicts but declared war only once beforehand. Our Constitution sets out specific procedures for passing laws, appointing officers and making treaties. There are none for waging war because the framers expected the president and Congress to struggle over war through the national political process. In fact, other parts of the Constitution, properly read, support this reading. Article I, Section 10, for example, declares that the states shall not “engage” in war “without the consent of Congress” unless “actually invaded, or in such imminent danger as will not admit of delay.” This provision creates exactly the limits desired by anti-war critics, complete with an exception for self-defense. If the framers had wanted to require congressional permission before the president could wage war, they simply could have repeated this provision and applied it to the executive. Presidents, of course, do not have complete freedom to take the nation to war. Congress has ample powers to control presidential policy, if it wants to. Only Congress can raise the military, which gives it the power to block, delay or modify war plans. Before 1945, for example, the United States had such a small peacetime military that presidents who started a war would have to go hat in hand to Congress to build an army to fight it. Since World War II, it has been Congress that has authorized and funded our large standing military, one primarily designed to conduct offensive, not defensive, operations (as we learned all too tragically on 9/11) and to swiftly project power worldwide. If Congress wanted to discourage presidential initiative in war, it could build a smaller, less offensive-minded military. Congress’ check on the presidency lies not just in the long-term raising of the military. It can also block any immediate armed conflict through the power of the purse. If Congress feels it has been misled in authorizing war, or it disagrees with the president’s decisions, all it need do is cut off funds, either all at once or gradually. It can reduce the size of the military, shrink or eliminate units, or freeze supplies. Using the power of the purse does not even require affirmative congressional action. Congress can just sit on its hands and refuse to pass a law funding the latest presidential adventure, and the war will end quickly. Even the Kosovo war, which lasted little more than two months and involved no ground troops, required special funding legislation. The framers expected Congress’ power of the purse to serve as the primary check on presidential war. During the 1788 Virginia ratifying convention, Patrick Henry attacked the Constitution for failing to limit executive militarism. James Madison responded: “The sword is in the hands of the British king; the purse is in the hands of the Parliament. It is so in America, as far as any analogy can exist.” Congress ended America’s involvement in Vietnam by cutting off all funds for the war. Our Constitution has succeeded because it favors swift presidential action in war, later checked by Congress’ funding power. If a president continues to wage war without congressional authorization, as in Libya, Kosovo or Korea, it is only because Congress has chosen not to exercise its easy check. We should not confuse a desire to escape political responsibility for a defect in the Constitution. A radical change in the system for making war might appease critics of presidential power. But it could also seriously threaten American national security. In order to forestall another 9/11 attack, or to take advantage of a window of opportunity to strike terrorists or rogue nations, the executive branch needs flexibility. It is not hard to think of situations where congressional consent cannot be obtained in time to act. Time for congressional deliberation, which leads only to passivity and isolation and not smarter decisions, will come at the price of speed and secrecy. The Constitution creates a presidency that can respond forcefully to prevent serious threats to our national security. Presidents can take the initiative and Congress can use its funding power to check them. Instead of demanding a legalistic process to begin war, the framers left war to politics. As we confront the new challenges of terrorism, rogue nations and WMD proliferation, now is not the time to introduce sweeping, untested changes in the way we make war.
at: decisionmaking turn

Strong, not imperial—if their impact is true, Congress will check it

Yoo 11

John Yoo, Law professor at Berkeley, visiting fellow at AEI, Wall Street Journal, March 25, 2011, "Antiwar Senator, War-Powers President", http://aei.org/article/politics-and-public-opinion/judicial/constitutional/antiwar-senator-war-powers-president/
Our Constitution sets out specific procedures for passing laws, appointing officers, and making treaties. There are none for waging war. The Constitution declares that states shall not "engage" in war "without the consent of Congress" unless "actually invaded, or in such imminent Danger as will not admit of delay"—exactly the limits desired by antiwar critics, complete with an exception for self-defense. But even these limits are absent when it comes to war waged by the president. The Framers wanted Congress and the president to struggle over war through the political process, not the courts. Congress is too fractured, slow and inflexible to manage war. Its loose, decentralized structure would paralyze American policy while foreign threats loom. The Framers understood that Congress's real power would lie in the purse. During the 1788 Virginia ratifying convention, Patrick Henry attacked the Constitution for failing to limit presidential militarism. James Madison replied: "The sword is in the hands of the British king; the purse is in the hands of the Parliament. It is so in America, as far as any analogy can exist." If Congress opposes action, it can reduce funding for the military, eliminate units, or freeze supplies. Congress ended U.S. involvement in Vietnam by cutting off funds for the war. Our Constitution has succeeded because it favors swift presidential action in war, later checked by Congress's funding power. Unfortunately, Mr. Obama's desire to work through the United Nations has only substituted one source of delay and unaccountability for another. While he wasted weeks negotiating with the Arab League, NATO allies and finally the U.N. Security Council to win the international approval he so desperately seeks, Moammar Gadhafi reversed his battlefield losses and drove the rebels into one last holdout in Benghazi. The Constitution centralized the management of war in the president precisely to avoid the delays and mistakes of decision-making by committee. While Mr. Obama has done well to part ways with antiwar Democrats, he has shown that he still has to learn the ways of the executive.
