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Restrictions are prohibitions on authority—the aff is not 

Schiedler-Brown ‘12

Jean, Attorney, Jean Schiedler-Brown & Associates, Appellant Brief of Randall Kinchloe v. States Dept of Health, Washington,  The Court of Appeals of the State of Washington, Division 1, http://www.courts.wa.gov/content/Briefs/A01/686429%20Appellant%20Randall%20Kincheloe%27s.pdf
3. The ordinary definition of the term "restrictions" also does not include the reporting and monitoring or supervising terms and conditions that are included in the 2001 Stipulation. Black's Law Dictionary, 'fifth edition,(1979) defines "restriction" as; A limitation often imposed in a deed or lease respecting the use to which the property may be put. The term "restrict' is also cross referenced with the term "restrain." Restrain is defined as; To limit, confine, abridge, narrow down, restrict, obstruct, impede, hinder, stay, destroy. To prohibit from action; to put compulsion on; to restrict; to hold or press back. To keep in check; to hold back from acting, proceeding, or advancing, either by physical or moral force, or by interposing obstacle, to repress or suppress, to curb. In contrast, the terms "supervise" and "supervisor" are defined as; To have general oversight over, to superintend or to inspect. See Supervisor. A surveyor or overseer. . . In a broad sense, one having authority over others, to superintend and direct. The term "supervisor" means an individual having authority, in the interest of the employer, to hire, transfer, suspend, layoff, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility to direct them, or to adjust their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but required the use of independent judgment. Comparing the above definitions, it is clear that the definition of "restriction" is very different from the definition of "supervision"-very few of the same words are used to explain or define the different terms. In his 2001 stipulation, Mr. Kincheloe essentially agreed to some supervision conditions, but he did not agree to restrict his license.
Violation – they only impose external conditions on authority, rather than prohibiting

Prefer it:

1. Topic coherence – the core controversy is what war powers the executive has, not how it must use them – key to clash and literature

2. Bidirectional – they allow the aff to endorse the status quo – Congressional oversight and approval become topical

3. Limits – hundreds of insignificant conditions Congress could impose

Topicality is a voting issue, or the aff will read a new uncontested aff every debate
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The plan destroys the war on terror—undermines intel gathering and crisis response
Carafano 7

(PhD & Assistant Director of the Kathryn and Shelby Cullom Davis Institute for International Studies, “The War on Terrorism: Habeas Corpus On and Off the Battlefield,” 7/5, http://www.heritage.org/research/reports/2007/07/the-war-on-terrorism-habeas-corpus-on-and-off-the-battlefield)

Impeding the Effectiveness of Military Operations

Soldiers have a number of equally compelling responsibilities in war: accomplishing the mission, safeguarding innocents, and protecting their fellow soldiers. These tasks are difficult enough. Soldiers should not be required to provide to unlawful combatants, in the same manner and to the same extent as would be expected of a civil court, the full array of civil protections afforded to U.S. citizens by the Constitution and created by judges since the 1960s. For example, it is highly unrealistic to expect soldiers during active operations to collect evidence and insure the integrity of the chain of custody for that evidence. American soldiers would effectively face a Hobson's choice: on one hand, win the war, bring fellow soldiers home, and safeguard innocents; or, on the other hand, meet novel legal standards that might result in prematurely releasing war criminals who will go back to the battlefield. Crippling Intelligence Gathering Gaining timely, actionable information is the most powerful weapon in uncovering and thwarting terrorist plots. Requiring the armed forces to place detainees under a civilian legal process will severely restrict their access to detainees and, in turn, cripple their capacity to obtain intelligence through legitimate, lawful interrogation. Military authorities are giving Gitmo detainees treatment that is as good as or better than that typically afforded to U.S.-held POWs. The only real difference is that Gitmo detainees may be interrogated for more than name, rank, and serial number. Unnecessary Burdens Changing the legal framework governing unlawful combatants is simply unnecessary. The military is already meeting its obligations to deal justly with individuals in its custody. Since the inception of the Geneva Conventions, no country has ever given automatic habeas corpus rights to POWs. Furthermore, such action is not required by the U.S. Constitution. The Supreme Court ruled in 2004 that, at most, some detainees were covered by a statutory privilege to habeas corpus. The Court concluded, in other words, that Congress had implicitly conferred habeas corpus rights to certain individuals. However, the Military Commissions Act of 2006 repealed that privilege and, so far, Congress has not acted to restore it. The Department of Defense already operates two tribunals that safeguard the legal rights of detainees. The Combatant Status Review Tribunal (CSRT) uses a formal process to determine whether detainees meet the criteria to be designated as enemy combatants. Tribunals known as Administrative Review Boards (ARB) ensure that enemy combatants are not held any longer than necessary. Both processes operate within the confines of traditional law-of-war tribunals and are also subject to the appeals process and judicial review. In addition, Congress has established a process under the Military Commissions Act to allow the military to try any non-U.S. detainees for war crimes they are alleged to have committed. Conclusion Imposing U.S. civil procedures over the conduct of armed conflict will damage national security and make combat more dangerous for soldiers and civilians alike. The drive to do so is based on erroneous views about the Constitution, the United States' image abroad, and the realities of war. U.S. military legal processes are on par with or exceed the best legal practices in the world. While meeting the needs of national security, the system respects individuals' rights and offers unlawful enemy combatants a fundamentally fair process that is based on that afforded to America's own military men and women. Having proven itself in past conflicts, the current legal framework can continue to do so in a prolonged war against terrorism.
Causes nuclear terror—extinction 
Hellman 8 (Martin E. Hellman, emeritus prof of engineering @ Stanford, “Risk Analysis of Nuclear Deterrence” SPRING 2008 THE BENT OF TAU BETA PI, http://www.nuclearrisk.org/paper.pdf)

The threat of nuclear terrorism looms much larger in the public’s mind than the threat of a full-scale nuclear war, yet this article focuses primarily on the latter. An explanation is therefore in order before proceeding. A terrorist attack involving a nuclear weapon would be a catastrophe of immense proportions: “A 10-kiloton bomb detonated at Grand Central Station on a typical work day would likely kill some half a million people, and inflict over a trillion dollars in direct economic damage. America and its way of life would be changed forever.” [Bunn 2003, pages viii-ix].   The likelihood of such an attack is also significant. Former Secretary of Defense William Perry has estimated the chance of a nuclear terrorist incident within the next decade to be roughly 50 percent [Bunn 2007, page 15].   David Albright, a former weapons inspector in Iraq, estimates those odds at less than one percent, but notes,   “We would never accept a situation where the chance of a major nuclear accident like Chernobyl would be anywhere near 1% .... A nuclear terrorism attack is a low-probability event, but we can’t live in a world where it’s anything but extremely low-probability.” [Hegland 2005]. In a survey of 85 national security experts, Senator Richard Lugar found a median estimate of 20 percent for the “probability of an attack involving a nuclear explosion occurring somewhere in the world in the next 10 years,” with 79 percent of the respondents believing “it more likely to be carried out by terrorists” than by a government [Lugar 2005, pp. 14-15].   I support increased efforts to reduce the threat of nuclear  terrorism, but that is not inconsistent with the approach of  this article. Because terrorism is one of the potential trigger mechanisms for a full-scale nuclear war, the risk analyses  proposed herein will include estimating the risk of nuclear  terrorism as one component of the overall risk. If that risk,  the overall risk, or both are found to be unacceptable, then  the proposed remedies would be directed to reduce which-  ever risk(s) warrant attention. Similar remarks apply to a  number of other threats (e.g., nuclear war between the U.S.  and China over Taiwan).   his article would be incomplete if it only dealt with the  threat of nuclear terrorism and neglected the threat of full-  scale nuclear war. If both risks are unacceptable, an effort to  reduce only the terrorist component would leave humanity  in great peril. In fact, society’s almost total neglect of the  threat of full-scale nuclear war makes studying that risk all  the more important.   The cosT of World War iii   The danger associated with nuclear deterrence depends on  both the cost of a failure and the failure rate.3 This section  explores the cost of a failure of nuclear deterrence, and  the next section is concerned with the failure rate. While  other definitions are possible, this article defines a failure  of deterrence to mean a full-scale exchange of all nuclear  weapons available to the U.S. and Russia, an event that  will be termed World War III.   Approximately 20 million people died as a result of the  first World War. World War II’s fatalities were double or  triple that number—chaos prevented a more precise deter-  mination. In both cases humanity recovered, and the world  today bears few scars that attest to the horror of those two  wars. Many people therefore implicitly believe that a third  World War would be horrible but survivable, an extrapola-  tion of the effects of the first two global wars. In that view,  World War III, while horrible, is something that humanity  may just have to face and from which it will then have to  recover. In contrast, some of those most qualified to assess  the situation hold a very different view.  In a 1961 speech to a joint session of the Philippine Con-  gress, General Douglas MacArthur, stated, “Global war has  become a Frankenstein to destroy both sides. … If   you lose,  you are annihilated. If you win, you stand only to lose. No longer does it possess even the chance of the winner of a  duel. It contains now only the germs of double suicide.”  Former Secretary of Defense Robert McNamara ex-  pressed a similar view: “If deterrence fails and conflict  develops, the present U.S. and NATO strategy carries with  it a high risk that Western civilization will be destroyed”  [McNamara 1986, page 6]. More recently, George Shultz,  William Perry, Henry Kissinger, and Sam Nunn4 echoed  those concerns when they quoted President Reagan’s belief  that nuclear weapons were “totally irrational, totally inhu-  mane, good for nothing but killing, possibly destructive of  life on earth and civilization.” [Shultz 2007]   Official studies, while couched in less emotional terms,  still convey the horrendous toll that World War III would  exact: “The resulting deaths would be far beyond any  precedent. Executive branch calculations show a range of  U.S. deaths from 35 to 77 percent (i.e., 79-160 million dead)  … a change in targeting could kill somewhere between  20 million and 30 million additional people on each side   .... These calculations reflect only deaths during the first  30 days. Additional millions would be injured, and many  would eventually die from lack of adequate medical care …  millions of people might starve or freeze during the follow-  ing winter, but it is not possible to estimate how many. …  further millions … might eventually die of latent radiation  effects.” [OTA 1979, page 8]   This OTA report also noted the possibility of serious  ecological damage [OTA 1979, page 9], a concern that as-  sumed a new potentiality when the TTAPS report [TTAPS  1983] proposed that the ash and dust from so many nearly  simultaneous nuclear explosions and their resultant fire-  storms could usher in a nuclear winter that might erase  homo sapiens from the face of the earth, much as many  scientists now believe the K-T Extinction that wiped out  the dinosaurs resulted from an impact winter caused by ash  and dust from a large asteroid or comet striking Earth. The  TTAPS report produced a heated debate, and there is still  no scientific consensus on whether a nuclear winter would  follow a full-scale nuclear war. Recent work [Robock 2007,  Toon 2007] suggests that even a limited nuclear exchange  or one between newer nuclear-weapon states, such as India  and Pakistan, could have devastating long-lasting climatic  consequences due to the large volumes of smoke that would  be generated by fires in modern megacities.   While it is uncertain how destructive World War III  would be, prudence dictates that we apply the same engi-  neering conservatism that saved the Golden Gate Bridge  from collapsing on its 50th anniversary and assume that  preventing World War III is a necessity—not an option. 
Bioterror causes extinction 

Mhyrvold ‘13

Nathan, Began college at age 14, BS and Masters from UCLA, Masters and PhD, Princeton “Strategic Terrorism: A Call to Action,” Working Draft, The Lawfare Research Paper Series

Research paper NO . 2 – 2013

As horrible as this would be, such a pandemic is by no means the worst attack one can imagine, for several reasons. First, most of the classic bioweapons are based on 1960s and 1970s technology because the 1972 treaty halted bioweapons development efforts in the United States and most other Western countries. Second, the Russians, although solidly committed to biological weapons long after the treaty deadline, were never on the cutting edge of biological research. Third and most important, the science and technology of molecular biology have made enormous advances, utterly transforming the field in the last few decades. High school biology students routinely perform molecular-biology manipulations that would have been impossible even for the best superpower-funded program back in the heyday of biological-weapons research. The biowarfare methods of the 1960s and 1970s are now as antiquated as the lumbering mainframe computers of that era. Tomorrow’s terrorists will have vastly more deadly bugs to choose from. Consider this sobering development: in 2001, Australian researchers working on mousepox, a nonlethal virus that infects mice (as chickenpox does in humans), accidentally discovered that a simple genetic modification transformed the virus.10, 11 Instead of producing mild symptoms, the new virus killed 60% of even those mice already immune to the naturally occurring strains of mousepox. The new virus, moreover, was unaffected by any existing vaccine or antiviral drug. A team of researchers at Saint Louis University led by Mark Buller picked up on that work and, by late 2003, found a way to improve on it: Buller’s variation on mousepox was 100% lethal, although his team of investigators also devised combination vaccine and antiviral therapies that were partially effective in protecting animals from the engineered strain.12, 13 Another saving grace is that the genetically altered virus is no longer contagious. Of course, it is quite possible that future tinkering with the virus will change that property, too. Strong reasons exist to believe that the genetic modifications Buller made to mousepox would work for other poxviruses and possibly for other classes of viruses as well. Might the same techniques allow chickenpox or another poxvirus that infects humans to be turned into a 100% lethal bioweapon, perhaps one that is resistant to any known antiviral therapy? I’ve asked this question of experts many times, and no one has yet replied that such a manipulation couldn’t be done. This case is just one example. Many more are pouring out of scientific journals and conferences every year. Just last year, the journal Nature published a controversial study done at the University of Wisconsin–Madison in which virologists enumerated the changes one would need to make to a highly lethal strain of bird flu to make it easily transmitted from one mammal to another.14 Biotechnology is advancing so rapidly that it is hard to keep track of all the new potential threats. Nor is it clear that anyone is even trying. In addition to lethality and drug resistance, many other parameters can be played with, given that the infectious power of an epidemic depends on many properties, including the length of the latency period during which a person is contagious but asymptomatic. Delaying the onset of serious symptoms allows each new case to spread to more people and thus makes the virus harder to stop. This dynamic is perhaps best illustrated by HIV , which is very difficult to transmit compared with smallpox and many other viruses. Intimate contact is needed, and even then, the infection rate is low. The balancing factor is that HIV can take years to progress to AIDS , which can then take many more years to kill the victim. What makes HIV so dangerous is that infected people have lots of opportunities to infect others. This property has allowed HIV to claim more than 30 million lives so far, and approximately 34 million people are now living with this virus and facing a highly uncertain future.15 A virus genetically engineered to infect its host quickly, to generate symptoms slowly—say, only after weeks or months—and to spread easily through the air or by casual contact would be vastly more devastating than HIV . It could silently penetrate the population to unleash its deadly effects suddenly. This type of epidemic would be almost impossible to combat because most of the infections would occur before the epidemic became obvious. A technologically sophisticated terrorist group could develop such a virus and kill a large part of humanity with it. Indeed, terrorists may not have to develop it themselves: some scientist may do so first and publish the details. Given the rate at which biologists are making discoveries about viruses and the immune system, at some point in the near future, someone may create artificial pathogens that could drive the human race to extinction. Indeed, a detailed species-elimination plan of this nature was openly proposed in a scientific journal. The ostensible purpose of that particular research was to suggest a way to extirpate the malaria mosquito, but similar techniques could be directed toward humans.16 When I’ve talked to molecular biologists about this method, they are quick to point out that it is slow and easily detectable and could be fought with biotech remedies. If you challenge them to come up with improvements to the suggested attack plan, however, they have plenty of ideas. Modern biotechnology will soon be capable, if it is not already, of bringing about the demise of the human race— or at least of killing a sufficient number of people to end high-tech civilization and set humanity back 1,000 years or more. That terrorist groups could achieve this level of technological sophistication may seem far-fetched, but keep in mind that it takes only a handful of individuals to accomplish these tasks. Never has lethal power of this potency been accessible to so few, so easily. Even more dramatically than nuclear proliferation, modern biological science has frighteningly undermined the correlation between the lethality of a weapon and its cost, a fundamentally stabilizing mechanism throughout history. Access to extremely lethal agents—lethal enough to exterminate Homo sapiens—will be available to anybody with a solid background in biology, terrorists included.
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The plan decimates global adherence to LOAC—firmly supporting executive detention authority is key to enforcing the laws of war

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

International Obligations & Responsibilities and the International Rule of Law

The United States (U.S.) is currently detaining several hundred al-Qaeda and Taliban unlawful enemy combatants from more than 40 countries at a multi-million dollar maximum-security detention facility at the U.S. Naval Base in Guantanamo Bay, Cuba. These enemy detainees were captured while engaged in hostilities against the U.S. and its allies during the post-September 11, 2001 international armed conflict centered primarily in Afghanistan. The conflict now involves an ongoing concerted international campaign in collective self-defense against a common stateless enemy dispersed throughout the world. Domestic and international human rights organizations and other groups have criticized the U.S., n1 arguing that al-Qaeda and Taliban detainees in Cuba should be granted Geneva Convention III prisoner of war (POW) n2 status. They contend broadly that pursuant to the international laws of armed conflict (LOAC), combatants captured during armed conflict must be treated equally and conferred POW status. However, no such blanket obligation exists in international law. There is no legal or moral equivalence in LOAC between lawful combatants and unlawful combatants, or between lawful belligerency [*2] and unlawful belligerency (also referred to as lawful combatantry and unlawful combatantry). The U.S. has applied well-established existing international law in holding that the al-Qaeda and Taliban detainees are presumptively unlawful combatants not entitled to POW status. n3 Taliban and al-Qaeda enemy combatants captured without military uniforms in armed conflict are not presumptively entitled to, nor automatically granted, POW status. POW status is a privileged status given by a capturing party as an international obligation to a captured enemy combatant, if and when the enemy's previous lawful actions in armed conflict demonstrate that POW status is merited. In the case of captured al-Qaeda and Taliban combatants, their combined unlawful actions in armed conflict, and al-Qaeda's failure to adequately align with a state show POW status is not warranted. The role of the U.S. in the international community is unique. The U.S., although relatively a young state, is the world's oldest continuing democracy and constitutional form of government. The U.S. is a permanent member of the United Nations Security Council, the world's leading economic power, and its only military superpower. The U.S. is the only country in the world capable of commencing and supporting effectively substantial international military operations with an extensive series of military alliances, and the required numbers of mission-ready expeditionary forces consisting of combat airpower, land and naval forces, intelligence, special operations, airlift, sealift, and logistics. Great influence and capabilities, however, exact great responsibility. As a result of its unique role and influence within the international community, the U.S. has been placed at the forefront of respecting LOAC and promoting international respect for LOAC. The U.S. military has the largest, most sophisticated and comprehensive LOAC program in the world. The U.S. demonstrates respect for LOAC by devoting an extraordinary and unequalled level of resources to the development and enforcement of these laws, through an unparalleled LOAC training and education regimen for U.S. and allied [*3] military members, and a conscientious and consistent requirement that its forces comply with these laws in all military operations. Customary LOAC binds every country in the world including the U.S. International collective security and U.S. national security may be achieved only through a steadfast commitment to the Rule of Law. For the U.S. to grant POW status to captured members of al-Qaeda or the Taliban would be an abdication of these international legal responsibilities and obligations. It would set a dangerous precedent contrary to the Rule of Law and LOAC, and to the highest purpose of the laws of warfare, the protection of civilians during armed conflict. This article begins by explaining how LOAC protects civilians through the enforcement of clear distinctions between lawful combatants, unlawful combatants, and protected noncombatants. It summarizes the four conditions of lawful belligerency under customary and treaty-based LOAC, and instructs why combatants who do not meet these conditions do not possess combatant's privilege; that is, the immunity provided to members of the armed forces for acts in armed conflict that would otherwise be crimes in time of peace. The article then reviews why LOAC does not require that captured unlawful combatants be afforded POW status, and addresses specifically captured al-Qaeda and Taliban fighters. The practices and behavior of these fighters en masse in combat deny them privileges as lawful belligerents entitled to combatant's privilege. The article argues that al-Qaeda unlawful combatants are most appropriately described as hostes humani generis, "the common enemies of humankind." The article subsequently explains why al-Qaeda members, as hostes humani generis, are classic unlawful combatants, as part of a stateless organization that en masse engaged in combat unlawfully in an international armed conflict without any legitimate state or other authority. The article explicates al-Qaeda's theocratic-political hegemonic objectives and its use of global terrorism to further those objectives. The article expounds as to why international law deems a transnational act of private warfare by al-Qaeda as malum in se, "a wrong in itself." Related to al-Qaeda's status as hostes humani generis, the article describes one of the Taliban's many violations of international law; that is, willfully allowing al-Qaeda hostes humani generis to reside within Afghanistan's sovereign borders from where al-Qaeda could and did attack unlawfully other sovereign states. The article then details a state's inherent rights if and when attacked by such hostes humani generis. Following this, the article continues by asserting that there is no doubt or ambiguity as to the unlawful combatant status of the Taliban and al-Qaeda (shown by the failure of the Taliban en masse to meet the four fundamental criteria of lawful belligerency, al-Qaeda's statelessness en masse, and both their many acts of unlawful belligerency and violations of LOAC). As a result, the article states that there is no need or requirement for proceedings under [*4] Geneva Convention III, art. 5 to adjudicate their presumptive unlawful combatant status and non-entitlement to POW status pro forma. The article subsequently illustrates that, even though captured al-Qaeda and Taliban are unlawful combatants and not POWs, the U.S. as a matter of policy has treated and continues to treat all al-Qaeda and Taliban detainees humanely in accordance with customary international law, to the extent appropriate and consistent with military necessity and in a manner consistent with the principles and spirit of the Geneva Conventions. The article discusses that, under LOAC, the detainees are captured unlawful combatants that can be interned without criminal charges or access to legal counsel until the cessation of hostilities. However, the article then points out that the U.S. has no desire to, and will not, hold any unlawful combatant indefinitely. The article then notes that al-Qaeda and Taliban detainees, as unlawful combatants, are subject to trial by U.S. military commissions for their acts of unlawful belligerency or other violations of LOAC and international humanitarian law. It expounds that, when an opposing force detains an unlawful combatant in time of armed conflict, the unlawful combatant's right to legal counsel or other representation only arises if criminal charges are brought against the unlawful combatant. The article illustrates the security measures, evidence procedures, and the many executive due process protections afforded to detainees subject to the jurisdiction of U.S. military commissions. The article states that; if tried and convicted in a U.S. military commission, a detainee may be required to serve the adjudged sentence, such as punitive confinement. The article concludes that it is in the immediate and long-term national security interests of the U.S. to respect and uphold LOAC in all military operations. Ultimately, the United States has an obligation to the international community and the Rule of Law not to afford POW status to captured unlawful combatants such as the al-Qaeda and Taliban detainees in furtherance of both domestic and international security.
Nuclear war
Delahunty, associate prof – U St. Thomas Law, and Yoo, law prof – UC Berkeley, ‘10
(Robert and John, 59 DePaul L. Rev. 803)

Finally, the extension of IHRL to armed conflict may have significant consequences for the success of international law in advancing global welfare. Rules of the LOAC represent the delicate balancing between the imperatives of combat and the humanitarian goals in wartime. The LOAC has been remarkably successful in achieving compliance from warring nations in obeying these rules. This is most likely due to the reciprocal nature of the obligations involved. Nations treat prisoners of war well in order to guarantee that their own captive soldiers will be treated well by the enemy; nations will refrain from using weapons of mass destruction because they are deterred by their enemy's possession of the same weapons. It has been one of the triumphs of international law to increase the restrictions on the use of unnecessarily destructive and cruel weapons, and to advance the norms of distinction and the humane treatment of combatants and civilians in wartime. IHRL norms, on the other hand, may suffer from much lower rates of compliance. This may be due, in part, to the non-reciprocal nature of the obligations. One nation's refusal to observe freedom of speech, for example, will not cause another country to respond by depriving its own citizens of their rights. If IHRL norms--which were developed without much, if any, consideration of the imperatives of combat--merge into the LOAC, it will be likely that compliance with international law will decline. If nations must balance their security [*849] needs against ever more restrictive and out-of-place international rules supplied by IHRL, we hazard to guess that the latter will give way. Rather than attempt to superimpose rules for peacetime civilian affairs on the unique circumstances of the "war on terror," a better strategy for encouraging compliance with international law would be to adapt the legal system already specifically designed for armed conflict.
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The aff relies on the securitization of executive excess to justify their legal intervention – assuming the law safeguards democracy obfuscates juridical violence and creates the conditions for endless warfare

John Morrissey, Lecturer in Political and Cultural Geography, National University of Ireland, Galway; has held visiting research fellowships at University College Cork, City University of New York, Virginia Tech and the University of Cambridge. 2011, “Liberal Lawfare and Biopolitics: US Juridical Warfare in the War on Terror,” Geopolitics, Volume 16, Issue 2, 2011

In the ‘biopolitical nomos’ of camps and prisons in the Middle East and elsewhere, managing detainees is an important element of the US military project. As CENTCOM Commander General John Abizaid made clear to the Senate Armed Services Committee in 2006, “an essential part of our combat operations in both Iraq and Afghanistan entails the need to detain enemy combatants and terrorists”.115 However, it is a mistake to characterize as ‘exceptional’ the US military’s broader biopolitical project in the war on terror. Both Minca’s and Agamben’s emphasis on the notion of ‘exception’ is most convincing when elucidating how the US military has dealt with the ‘threat’ of enemy combatants, rather than how it has planned for, legally securitized and enacted, its ‘own’ aggression against them. It does not account for the proactive juridical warfare of the US military in its forward deployment throughout the globe, which rigorously secures classified SOFAs with host nations and protects its armed personnel from transfer to the International Criminal Court. Far from designating a ‘space of exception’, the US does this to establish normative parameters in its exercise of legally sanctioned military violence and to maximize its ‘operational capacities of securitization’. 

A bigger question, of course, is what the US military practices of lawfare and juridical securitization say about our contemporary moment. Are they essentially ‘exceptional’ in character, prompted by the so-called exceptional character of global terrorism today? Are they therefore enacted in ‘spaces of exceptions’ or are they, in fact, simply contemporary examples of Foucault’s ‘spaces of security’ that are neither exceptional nor indeed a departure from, or perversion of, liberal democracy? As Mark Neocleous so aptly puts it, has the “liberal project of ‘liberty’” not always been, in fact, a “project of security”?116 This ‘project of security’ has long invoked a powerful political dispositif of ‘executive powers’, typically registered as ‘emergency powers’, but, as Neocleous makes clear, of the permanent kind.117 For Neocleous, the pursuit of ‘security’ – and more specifically ‘capitalist security’ – marked the very emergence of liberal democracies, and continues to frame our contemporary world. In the West at least, that world may be endlessly registered as a liberal democracy defined by the ‘rule of law’, but, as Neocleous reminds us, the assumption that the law, decoupled from politics, acts as the ultimate safeguard of democracy is simply false – a key point affirmed by considering the US military’s extensive waging of liberal lawfare. As David Kennedy observes, the military lawyer who “carries the briefcase of rules and restrictions” has long been replaced by the lawyer who “participate[s] in discussions of strategy and tactics”.118 

The US military’s liberal lawfare reveals how the rule of law is simply another securitization tactic in liberalism’s ‘pursuit of security’; a pursuit that paradoxically eliminates fundamental rights and freedoms in the ‘name of security’.119 This is a ‘liberalism’ defined by what Michael Dillon and Julian Reid see as a commitment to waging ‘biopolitical war’ for the securitization of life – ‘killing to make live’.120 And for Mark Neocleous, (neo)liberalism’s fetishization of ‘security’ – as both a discourse and a technique of government – has resulted in a world defined by anti-democratic technologies of power.121 In the case of the US military’s forward deployment on the frontiers of the war on terror – and its juridical tactics to secure biopolitical power thereat – this has been made possible by constant reference to a neoliberal ‘project of security’ registered in a language of ‘endless emergency’ to ‘secure’ the geopolitical and geoeconomic goals of US foreign policy.122 The US military’s continuous and indeed growing military footprint in the Middle East and elsewhere can be read as a ‘permanent emergency’,123 the new ‘normal’ in which geopolitical military interventionism and its concomitant biopolitical technologies of power are necessitated by the perennial political economic ‘need’ to securitize volatility and threat. 

Conclusion: enabling biopolitical power in the age of securitization  

“Law and force flow into one another. We make war in the shadow of law, and law in the shadow of force” – David Kennedy, Of War and Law 124  

Can a focus on lawfare and biopolitics help us to critique our contemporary moment’s proliferation of practices of securitization – practices that appear to be primarily concerned with coding, quantifying, governing and anticipating life itself? In the context of US military’s war on terror, I have argued above that it can. If, as David Kennedy points out, the “emergence of a global economic and commercial order has amplified the role of background legal regulations as the strategic terrain for transnational activities of all sorts”, this also includes, of course, ‘warfare’; and for some time, the US military has recognized the “opportunities for creative strategy” made possible by proactively waging lawfare beyond the battlefield.125 As Walter Benjamin observed nearly a century ago, at the very heart of military violence is a “lawmaking character”.126 And it is this ‘lawmaking character’ that is integral to the biopolitical technologies of power that secure US geopolitics in our contemporary moment. US lawfare focuses “the attention of the world on this or that excess” whilst simultaneously arming “the most heinous human suffering in legal privilege”, redefining horrific violence as “collateral damage, self-defense, proportionality, or necessity”.127 It involves a mobilization of the law that is precisely channelled towards “evasion”, securing 23 classified Status of Forces Agreements and “offering at once the experience of safe ethical distance and careful pragmatic assessment, while parcelling out responsibility, attributing it, denying it – even sometimes embracing it – as a tactic of statecraft and war”.128 

Since the inception of the war on terror, the US military has waged incessant lawfare to legally securitize, regulate and empower its ‘operational capacities’ in its multiples ‘spaces of security’ across the globe – whether that be at a US base in the Kyrgyz Republic or in combat in Iraq. I have sought to highlight here these tactics by demonstrating how the execution of US geopolitics relies upon a proactive legal-biopolitical securitization of US troops at the frontiers of the American ‘leasehold empire’. For the US military, legal-biopolitical apparatuses of security enable its geopolitical and geoeconomic projects of security on the ground; they plan for and legally condition the ‘milieux’ of military commanders; and in so doing they render operational the pivotal spaces of overseas intervention of contemporary US national security conceived in terms of ‘global governmentality’.129 In the US global war on terror, it is lawfare that facilitates what Foucault calls the “biopolitics of security” – when life itself becomes the “object of security”.130 For the US military, this involves the eliminating of threats to ‘life’, the creating of operational capabilities to ‘make live’ and the anticipating and management of life’s uncertain ‘future’. 

Some of the most key contributions across the social sciences and humanities in recent years have divulged how discourses of ‘security’, ‘precarity’ and ‘risk’ function centrally in the governing dispositifs of our contemporary world.131 In a society of (in)security, such discourses have a profound power to invoke danger as “requiring extraordinary action”.132 In the ongoing war on terror, registers of emergency play pivotal roles in the justification of military securitization strategies, where ‘risk’, it seems, has become permanently binded to ‘securitization’. As Claudia Aradau and Rens Van Munster point out, the “perspective of risk management” seductively effects practices of military securitization to be seen as necessary, legitimate and indeed therapeutic.133 US tactics of liberal lawfare in the long war – the conditioning of the battlefield, the sanctioning of the privilege of violence, the regulating of the conduct of troops, the interpreting, negating and utilizing 24 of international law, and the securing of SOFAs – are vital security dispositifs of a broader ‘risk- securitization’ strategy involving the deployment of liberal technologies of biopower to “manage dangerous irruptions in the future”.134 It may well be fought beyond the battlefield in “a war of the pentagon rather than a war of the spear”,135 but it is lawfare that ultimately enables the ‘toxic combination’ of US geopolitics and biopolitics defining the current age of securitization. 

The alternative is a rigorous scrutiny of their legalist politics - disrupting their juridical frame is key to solve

Aziz Rana, Assistant Professor of Law, Cornell University Law School; A.B., Harvard College; J.D., Yale Law School; PhD., Harvard University, July 2012, “NATIONAL SECURITY: LEAD ARTICLE: Who Decides on Security?,” 44 Conn. L. Rev. 1417

If anything, one can argue that the presumptive gulf between elite awareness and suspect mass opinion has generated its own very dramatic political and legal pathologies. In recent years, the country has witnessed a variety of security crises built on the basic failure of ‘expertise.’195 At present, part of what obscures this fact is the very culture of secret information sustained by the modern security concept. Today, it is commonplace for government officials to leak security material about terrorism or external threat to newspapers as a method of shaping the public debate.196 These ‘open’ secrets allow greater public access to elite information and embody a central and routine instrument for incorporating mass voice into state decision-making. But this mode of popular involvement comes at a key cost. Secret information is generally treated as worthy of a higher status than information already present in the public realm – the shared collective information through which ordinary citizens reach conclusions about emergency and defense. Yet, oftentimes, as with the lead up to the Iraq War in 2003, although the actual content of this secret information is flawed,197 its status as secret masks these problems and allows policymakers to cloak their positions in added authority. This reality highlights the importance of approaching security information with far greater collective skepticism; it also means that security judgments may be more ‘Hobbesian’ – marked fundamentally by epistemological uncertainty as opposed to verifiable fact – than policymakers admit.

If the objective sociological claims at the center of the modern security concept are themselves profoundly contested, what does this meahn for reform efforts that seek to recalibrate the relationship between liberty and security? Above all, it indicates that the central problem with the procedural solutions offered by constitutional scholars-emphasizing new statutory frameworks or greater judicial assertiveness-is that they mistake a question of politics for one of law. In other words, such scholars ignore the extent to which governing practices are the product of background political judgments about threat, democratic knowledge, professional expertise, and the necessity for insulated decision-making. To the extent that Americans are convinced that they face continuous danger from hidden and potentially limitless assailants-danger too complex for the average citizen to comprehend independently-it is inevitable that institutions (regardless of legal reform initiatives) will operate to centralize power in those hands presumed to enjoy military and security expertise. Thus, any systematic effort to challenge the current framing of the relationship between security and liberty must begin by challenging the underlying assumptions about knowledge and security upon which legal and political arrangements rest. Without a sustained and public debate about the validity of security expertise, its supporting institutions, and the broader legitimacy of secret information, there can be no substantive shift in our constitutional politics. The problem at present, however, is that it remains unclear which popular base exists in society to raise these questions. Unless such a base fully emerges, we can expect our prevailing security arrangements to become ever more entrenched.
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Court involvement in national security decisions decimate war fighting capabilities

Yoo 13
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In the most unlikely of outcomes, everyone's favorite crutch in the controversy over the National Security Agency's eavesdropping programs has become the Foreign Intelligence Surveillance Court (FISC). Sitting in a steel vault at the top of the Justice Department building in Washington, D.C., the Court issues warrants under the 1978 FISA law, enhanced by the 2001 Patriot Act, to conduct electronic surveillance of potential spies and terrorists. Until the 1978 FISA, presidents unilaterally ordered electronic surveillance of enemy spies and, later, terrorists, based on their Commander-in-Chief powers. Gathering signals intelligence - i.e., intercepting enemy communications - has long been a weapon in the executive national security arsenal. But stung by the Nixon administration's abuses of the CIA and NSA to pursue its domestic political opponents, the post-Watergate Congress attempted to tame the commander-in-chief with the rule of judges. The Constitution clearly resists the effort to legalize national security. Judges are very good at reconstructing historical events (such as crimes), hearing evidence from all relevant parties in formal proceedings, and finding fair results - because they have the luxury of time and resources. National security and war, however, demand fast decisions based on limited time and imperfect information, where judgments may involve guesses and prediction as much as historical fact. As the Framers well understood, only a single executive could act with the "decision, activity, secrecy, and dispatch" required for the "administration of war" (in the words of Alexander Hamilton's Federalist No. 70). The September 11 attacks made clear the harms of altering the Constitution's original design for war. Concerned that domestic law enforcement might use information gathered under the FISA's lower warrant standards, the FISC erected the much-maligned "wall" that prohibited intelligence agencies from sharing information with the FBI. That wall prevented the CIA from informing the FBI of the identities of two of the 9-11 hijackers who had entered the country. A president acting under his commander-in-chief powers, without the unconstitutional involvement of federal judges, could have ordered the agencies to cooperate to track terrorists whose operations don't stop at national borders. Hiding behind the FISA court may allow our elected leadership to dilute their accountability for the electronic surveillance that has helped stopped terrorist attacks. It may even reassure the public that a pair of impartial judicial eyes has examined the NSA's operations and found them reasonable. But it will also advance the legalization of warfare, which will have the deeper cost of slowing the ability of our military and intelligence agencies to act with the speed and secrecy needed to protect the nation's security. And judicial involvement won't magically subject our intelligence operations to the Constitution. If anything, it will further distort our founding document's original design to fight and win wars.
That goes nuclear 

Li 9 (Zheyao, J.D. candidate, Georgetown University Law Center, 2009; B.A., political science and history, Yale University, 2006. This paper is the culmination of work begun in the "Constitutional Interpretation in the Legislative and Executive Branches" seminar, led by Judge Brett Kavanaugh, “War Powers for the Fourth Generation: Constitutional Interpretation in the Age of Asymmetric Warfare,” 7 Geo. J.L. & Pub. Pol'y 373 2009 WAR POWERS IN THE FOURTH GENERATION OF WARFARE)
A. The Emergence of Non-State Actors

Even as the quantity of nation-states in the world has increased dramatically since the end of World War II, the institution of the nation-state has been in decline over the past few decades. Much of this decline is the direct result of the waning of major interstate war, which primarily resulted from the introduction of nuclear weapons.122 The proliferation of nuclear weapons, and their immense capacity for absolute destruction, has ensured that conventional wars remain limited in scope and duration. Hence, "both the size of the armed forces and the quantity of weapons at their disposal has declined quite sharply" since 1945.123 At the same time, concurrent with the decline of the nation-state in the second half of the twentieth century, non-state actors have increasingly been willing and able to use force to advance their causes. In contrast to nation-states, who adhere to the Clausewitzian distinction between the ends of policy and the means of war to achieve those ends, non-state actors do not necessarily fight as a mere means of advancing any coherent policy. Rather, they see their fight as a life-and-death struggle, wherein the ordinary terminology of war as an instrument of policy breaks down because of this blending of means and ends.124 It is the existential nature of this struggle and the disappearance of the Clausewitzian distinction between war and policy that has given rise to a new generation of warfare. The concept of fourth-generational warfare was first articulated in an influential article in the Marine Corps Gazette in 1989, which has proven highly prescient. In describing what they saw as the modem trend toward a new phase of warfighting, the authors argued that: In broad terms, fourth generation warfare seems likely to be widely dispersed and largely undefined; the distinction between war and peace will be blurred to the vanishing point. It will be nonlinear, possibly to the point of having no definable battlefields or fronts. The distinction between "civilian" and "military" may disappear. Actions will occur concurrently throughout all participants' depth, including their society as a cultural, not just a physical, entity. Major military facilities, such as airfields, fixed communications sites, and large headquarters will become rarities because of their vulnerability; the same may be true of civilian equivalents, such as seats of government, power plants, and industrial sites (including knowledge as well as manufacturing industries). 125 It is precisely this blurring of peace and war and the demise of traditionally definable battlefields that provides the impetus for the formulation of a new. theory of war powers. As evidenced by Part M, supra, the constitutional allocation of war powers, and the Framers' commitment of the war power to two co-equal branches, was not designed to cope with the current international system, one that is characterized by the persistent machinations of international terrorist organizations, the rise of multilateral alliances, the emergence of rogue states, and the potentially wide proliferation of easily deployable weapons of mass destruction, nuclear and otherwise. B. The Framers' World vs. Today's World The Framers crafted the Constitution, and the people ratified it, in a time when everyone understood that the state controlled both the raising of armies and their use. Today, however, the threat of terrorism is bringing an end to the era of the nation-state's legal monopoly on violence, and the kind of war that existed before-based on a clear division between government, armed forces, and the people-is on the decline. 126 As states are caught between their decreasing ability to fight each other due to the existence of nuclear weapons and the increasing threat from non-state actors, it is clear that the Westphalian system of nation-states that informed the Framers' allocation of war powers is no longer the order of the day. 127 As seen in Part III, supra, the rise of the modem nation-state occurred as a result of its military effectiveness and ability to defend its citizens. If nation-states such as the United States are unable to adapt to the changing circumstances of fourth-generational warfare-that is, if they are unable to adequately defend against low-intensity conflict conducted by non-state actors-"then clearly [the modem state] does not have a future in front of it.' 128 The challenge in formulating a new theory of war powers for fourthgenerational warfare that remains legally justifiable lies in the difficulty of adapting to changed circumstances while remaining faithful to the constitutional text and the original meaning. 29 To that end, it is crucial to remember that the Framers crafted the Constitution in the context of the Westphalian system of nation-states. The three centuries following the Peace of Westphalia of 1648 witnessed an international system characterized by wars, which, "through the efforts of governments, assumed a more regular, interconnected character."' 130 That period saw the rise of an independent military class and the stabilization of military institutions. Consequently, "warfare became more regular, better organized, and more attuned to the purpose of war-that is, to its political objective."' 1 3' That era is now over. Today, the stability of the long-existing Westphalian international order has been greatly eroded in recent years with the advent of international terrorist organizations, which care nothing for the traditional norms of the laws of war. This new global environment exposes the limitations inherent in the interpretational methods of originalism and textualism and necessitates the adoption of a new method of constitutional interpretation. While one must always be aware of the text of the Constitution and the original understanding of that text, that very awareness identifies the extent to which fourth-generational warfare epitomizes a phenomenon unforeseen by the Framers, a problem the constitutional resolution of which must rely on the good judgment of the present generation. 13 Now, to adapt the constitutional warmarking scheme to the new international order characterized by fourth-generational warfare, one must understand the threat it is being adapted to confront. C. The Jihadist Threat The erosion of the Westphalian and Clausewitzian model of warfare and the blurring of the distinction between the means of warfare and the ends of policy, which is one characteristic of fourth-generational warfare, apply to al-Qaeda and other adherents of jihadist ideology who view the United States as an enemy. An excellent analysis of jihadist ideology and its implications for the rest of the world are presented by Professor Mary Habeck. 133 Professor Habeck identifies the centrality of the Qur'an, specifically a particular reading of the Qur'an and hadith (traditions about the life of Muhammad), to the jihadist terrorists. 134 The jihadis believe that the scope of the Qur'an is universal, and "that their interpretation of Islam is also intended for the entire world, which must be brought to recognize this fact peacefully if possible and through violence if not."' 135 Along these lines, the jihadis view the United States and her allies as among the greatest enemies of Islam: they believe "that every element of modern Western liberalism is flawed, wrong, and evil" because the basis of liberalism is secularism. 136 The jihadis emphasize the superiority of Islam to all other religions, and they believe that "God does not want differing belief systems to coexist."' 37 For this reason, jihadist groups such as al-Qaeda "recognize that the West will not submit without a fight and believe in fact that the Christians, Jews, and liberals have united against Islam in a war that will end in the complete destruction of the unbelievers.' 138 Thus, the adherents of this jihadist ideology, be it al-Qaeda or other groups, will continue to target the United States until she is destroyed. Their ideology demands it. 139 To effectively combat terrorist groups such as al-Qaeda, it is necessary to understand not only how they think, but also how they operate. Al-Qaeda is a transnational organization capable of simultaneously managing multiple operations all over the world."14 It is both centralized and decentralized: al-Qaeda is centralized in the sense that Osama bin Laden is the unquestioned leader, but it is decentralized in that its operations are carried out locally, by distinct cells."4 AI-Qaeda benefits immensely from this arrangement because it can exercise direct control over high-probability operations, while maintaining a distance from low-probability attacks, only taking the credit for those that succeed. The local terrorist cells benefit by gaining access to al-Qaeda's "worldwide network of assets, people, and expertise."' 42 Post-September 11 events have highlighted al-Qaeda's resilience. Even as the United States and her allies fought back, inflicting heavy casualties on al-Qaeda in Afghanistan and destroying dozens of cells worldwide, "al-Qaeda's networked nature allowed it to absorb the damage and remain a threat." 14 3 This is a far cry from earlier generations of warfare, where the decimation of the enemy's military forces would generally bring an end to the conflict. D. The Need for Rapid Reaction and Expanded Presidential War Power By now it should be clear just how different this conflict against the extremist terrorists is from the type of warfare that occupied the minds of the Framers at the time of the Founding. Rather than maintaining the geographical and political isolation desired by the Framers for the new country, today's United States is an international power targeted by individuals and groups that will not rest until seeing her demise. The Global War on Terrorism is not truly a war within the Framers' eighteenth-century conception of the term, and the normal constitutional provisions regulating the division of war powers between Congress and the President do not apply. Instead, this "war" is a struggle for survival and dominance against forces that threaten to destroy the United States and her allies, and the fourth-generational nature of the conflict, highlighted by an indiscernible distinction between wartime and peacetime, necessitates an evolution of America's traditional constitutional warmaking scheme. As first illustrated by the military strategist Colonel John Boyd, constitutional decision-making in the realm of war powers in the fourth generation should consider the implications of the OODA Loop: Observe, Orient, Decide, and Act. 44 In the era of fourth-generational warfare, quick reactions, proceeding through the OODA Loop rapidly, and disrupting the enemy's OODA loop are the keys to victory. "In order to win," Colonel Boyd suggested, "we should operate at a faster tempo or rhythm than our adversaries." 145 In the words of Professor Creveld, "[b]oth organizationally and in terms of the equipment at their disposal, the armed forces of the world will have to adjust themselves to this situation by changing their doctrine, doing away with much of their heavy equipment and becoming more like police."1 46 Unfortunately, the existing constitutional understanding, which diffuses war power between two branches of government, necessarily (by the Framers' design) slows down decision- making. In circumstances where war is undesirable (which is, admittedly, most of the time, especially against other nation-states), the deliberativeness of the existing decision-making process is a positive attribute. In America's current situation, however, in the midst of the conflict with al-Qaeda and other international terrorist organizations, the existing process of constitutional decision-making in warfare may prove a fatal hindrance to achieving the initiative necessary for victory. As a slow-acting, deliberative body, Congress does not have the ability to adequately deal with fast-emerging situations in fourth-generational warfare. Thus, in order to combat transnational threats such as al-Qaeda, the executive branch must have the ability to operate by taking offensive military action even without congressional authorization, because only the executive branch is capable of the swift decision-making and action necessary to prevail in fourth-generational conflicts against fourthgenerational opponents.
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Court decisions refusing to incorporate CIL into war powers cases have narrowed the scope of the Alien Tort Statute

Benson, 11

(Law Clerk-6th Judicial District Court of Nevada, “International Laws of War, What Are They Good For? The District of Columbia Circuit in Al-Bihani v. Obama Correctly Clarified That International Laws of War Do Not Limit the President’s Authority to Detain Enemy Combatants,” 44 Creighton L. Rev. 1277, Lexis)

1. A Comparison of Al-Bihani I and Sosa Indicates That the District of Columbia Circuit Correctly Determined That the International Laws-of-War are Not a Source of Authority for Federal Courts and Are Not Binding Upon the President's Authority to Detain Enemy Combatants The 2004 Supreme Court of the United States decision in Sosa v. Alvarez-Machain n269 clarified some of the confusion that its decision in Erie Railroad Co. v. Tompkins n270 left in its wake. n271 In Sosa, the Court discarded the idea that all international common law norms are independently enforceable in federal court. n272 The Court reasoned that, after Erie, federal courts could recognize claims under the Alien Tort Statute n273 ("ATS") for violation of a narrowly defined subset of international law norms only to give effect to the congressional intent underlying the ATS's grant of jurisdiction. n274 Accordingly, federal courts could not recognize claims under the ATS based on the theory that international law is automatically incorporated into United States law. n275 The Court in Sosa thus confirmed that international law principles are not automatically part of United States domestic law, but can only enter into United States domestic law through an affirmative act of Congress or the President. n276 Sosa therefore seems [*1304] to reject the idea that international laws-of-war can bind the President's wartime powers as a matter of domestic law, absent the incorporation of international law into domestic law by statute or treaty. n277 Utilizing Sosa's direction that the incorporation of international law required an executive or congressional act, the court in Al-Bihani I correctly declined to recognize that even a narrowly defined subset of international law could be incorporated into the AUMF. n278 Under Sosa, federal courts could recognize claims under a statute for violation of international law norms only if such recognition would give effect to Congress's underlying intent in enacting the statute. n279 In light of Sosa, the court in Al-Bihani I correctly determined that the legislative history of the AUMF revealed that Congress did not in any way intend international law to be part of the AUMF. n280 Not only was a recognition of international law regarding the AUMF not necessary to give effect to congressional intent, but it would have run contrary to Congress's stated intent that the power granted to the President by the AUMF be exercised within the parameters of the Constitution. n281 By following the rationale of Sosa, the District of Columbia Circuit correctly determined that the international laws-of-war as a whole are not a source of authority for United States courts unless they have been implemented domestically. n282 [*1305] 2. The District of Columbia Circuit Correctly Denied Al-Bihani's Claim that Federal Statutes Should Conform to Non-Self-Executing Treaties and Customary International Law under the Charming Betsy Canon The United States Court of Appeals for the District of Columbia correctly denied Ghaleb Nassar Al-Bihani's ("Al-Bihani") assertion that the principle espoused in Murray v. Schooner Charming Betsy n283 ("Charming Betsy") should be applied to the interpretation of the Authorization for Use of Military Force n284 ("AUMF") in his case. n285 In Charming Betsy, the Supreme Court of the United States declared that an act of Congress should never be construed to violate the law of nations if any other possible interpretation exists. n286 Invoking this rule, Al-Bihani argued that unless Congress expressly states otherwise, international law poses a judicially enforceable limit on the President's detainment authority under a war-authorizing statute such as the AUMF. n287 However, this argument is weak in light of the opinions rendered in Erie Railroad Co. v. Tompkins n288 and Sosa v. Alvarez-Machain n289 by the Supreme Court of the United States. n290 After Erie and Sosa, it is apparent that international common law norms and non-self-executing treaties are not part of United States law. n291 The lack of express language in the AUMF serves as an indication that Congress did not have an affirmative intent to adopt international law-of-war principles in authorizing the President to use force. n292 On the contrary, [*1306] the legislative history behind the AUMF suggests an opposite intent - that the President's use of force should remain within the scope of the Constitution and domestic statutes. n293 Accordingly, using the Charming Betsy canon to incorporate international common laws-of-war into federal statutes such as the AUMF seems questionable at best when the political branches appear to have rejected the international laws at issue. n294

Strengthening role of CIL in US courts massively expands Alien Torts suits---collapses FDI and the global economy

D’Amore, 6

(JD-University of Akron & Associate-Evans, Garvey LLC, “Sosa v. Alvarez-Machain n1 and the Alien Tort Statute: How Wide Has the Door to Human Rights Litigation Been Left Open?,” 39 Akron L. Rev. 593, Lexis)
Tempered only by the Supreme Court's standard that the customary law at hand be "accepted by the civilized world and defined with a specificity comparable to the features of the 18th-century paradigms," n158 the federal courts will continue to produce a wide array of decisions that stretch the concept of accepted customary international law. n159 Because the Sosa decision failed to delineate a precise expectation of the discretion to be used, conflicting decisions in the lower courts are likely. n160 The lower courts will undoubtedly produce erratic decisions and will allow claims other than those that have genuinely reached the level of customary law. n161 In fact,<1StQuoteTXT>Experience teaches that the discovery of a new or forgotten judicial power is often marked by efforts to experiment with and, in some cases, abuse that power. Indeed, as a practical matter, lower courts that were willing to infer international law-based causes of action from the pure jurisdictional language of the ATS before Sosa may only be emboldened by the court's decision announcing that the federal courts possess an inherent lawmaking authority when it comes to policing the violation of customary international law norms the world over. n162 The fluidity of the "residual common law discretion" signals hope for human rights advocates, n163 threatens the deep pockets of multinational corporations, n164 and has elicited opposition by the [*621] executive branch of the U.S. government. n165 3. "The deed was done in Erie" n166 The federal courts would be giving the ATS its most accurate interpretation by recognizing that the extinction of federal common law also destroyed any causes of action that arise from the customary international law suggested by the "law of nations" in the ATS. n167 Limiting the ATS's substantive reach would be consistent with the Supreme Court's other efforts to restrict the "extraterritorial scope" of the courts, which can interfere with the policy considerations of the political branches. n168 This approach would reduce the ATS to a statute [*622] allowing the claims of aliens only for law of nations violations embedded in the original intent of the Framers: "Violations of safe conduct, infringement of the rights of ambassadors, and piracy." n169 To do otherwise would perpetuate a modern trend of the federal courts to impinge on the duties more appropriately handled by the other branches of government: in this case making foreign policy decisions better left to the Executive. n170 It is unlikely that the First Congress ever intended the ATS to create "federal substantive rights" or the "federal common law making" that the plurality's decision authorizes. n171 Giving the statute an interpretation that is inconsistent with Erie is "a structurally objectionable step." n172 The ATS should have new life as a viable [*623] jurisdictional statute in U.S. courts only after Congress codifies those international law causes of action for which jurisdiction can apply. n173 If a lack of authority for the federal courts to create federal common law were properly acknowledged, n174 the courts could not recognize any causes of action under the ATS, even as extrapolation from the core conceptual basis of the Founder's "law of nations." n175 B. The Alien Tort Statute's Modern Importance Regardless of the interpretation given to the ATS, the efforts of litigators have already resurrected the statute, and it will play a pivotal role in the United States approach to human rights violations, cooperation with multinational corporations, and its own foreign policy. n176 Observers can glean the potential consequences of Sosa from the range of amicus curiae briefs filed in the case. n177 [*624] [*625] 1. Human Rights Activists Emboldened By not seizing the opportunity to forever banish international human rights claims from federal courts, the Supreme Court sustained hope for numerous human rights victims and their supporting organizations. n178 The ATS, when given the interpretation of the [*626] Filartiga court or Justice Souter's "ajar door" approach, is "a basic tool to apply limited - but binding - standards to corporations in their international operations." n179 The accessibility of federal courts to human rights victims has numerous positives. n180 However, in order to preserve judicial resources and prevent abuse of the federal court system by litigious aliens, the courts must restrict this access by recognizing only those victims of the most widely accepted customary international law violations. n181 Human rights activists will seize on to the ATS as a means to redress the violations of the host nations where multinational [*627] corporations are often immersed in human rights predicaments. n182 2. Multinational Corporations Threatened The potential litigation against multi-national corporations under the ATS raises concern for American businesses and their continued competitiveness in the global economy. n183 Despite activists' strong support for federal jurisdiction over human rights violations, concerns emerge as to the impact this course could have on major U.S. corporations, specifically those with multinational operations. n184 [*628] Multinational corporations risk exposure to human rights litigation by virtue of doing business in a country that perpetrates, sponsors, endorses, or even tolerates human rights abuses. n185 If these multinational corporations are subject to alien tort claims, the magnitude of the damages would be noticeable in the U.S. economy. n186 In the minds of the foremost trade and business organizations in the United States, "the erroneous interpretation and expansion of the [ATS] ... wreaks economic damage." n187 Corporations are already settling suits n188 to avoid [*629] the escalating litigation successfully squeezed through the door for alien tort claims against multinational corporations in U.S. federal courts - suggesting that Justice Souter's slightly ajar door could easily be thrown open. n189

Extinction

Auslin 9 

(Michael, Resident Scholar – American Enterprise Institute, and Desmond Lachman – Resident Fellow – American Enterprise Institute, “The Global Economy Unravels”, Forbes, 3-6, http://www.aei.org/article/100187)

What do these trends mean in the short and medium term? The Great Depression showed how social and global chaos followed hard on economic collapse. The mere fact that parliaments across the globe, from America to Japan, are unable to make responsible, economically sound recovery plans suggests that they do not know what to do and are simply hoping for the least disruption. Equally worrisome is the adoption of more statist economic programs around the globe, and the concurrent decline of trust in free-market systems. The threat of instability is a pressing concern. China, until last year the world's fastest growing economy, just reported that 20 million migrant laborers lost their jobs. Even in the flush times of recent years, China faced upward of 70,000 labor uprisings a year. A sustained downturn poses grave and possibly immediate threats to Chinese internal stability. The regime in Beijing may be faced with a choice of repressing its own people or diverting their energies outward, leading to conflict with China's neighbors. Russia, an oil state completely dependent on energy sales, has had to put down riots in its Far East as well as in downtown Moscow. Vladimir Putin's rule has been predicated on squeezing civil liberties while providing economic largesse. If that devil's bargain falls apart, then wide-scale repression inside Russia, along with a continuing threatening posture toward Russia's neighbors, is likely. Even apparently stable societies face increasing risk and the threat of internal or possibly external conflict. As Japan's exports have plummeted by nearly 50%, one-third of the country's prefectures have passed emergency economic stabilization plans. Hundreds of thousands of temporary employees hired during the first part of this decade are being laid off. Spain's unemployment rate is expected to climb to nearly 20% by the end of 2010; Spanish unions are already protesting the lack of jobs, and the specter of violence, as occurred in the 1980s, is haunting the country. Meanwhile, in Greece, workers have already taken to the streets. Europe as a whole will face dangerously increasing tensions between native citizens and immigrants, largely from poorer Muslim nations, who have increased the labor pool in the past several decades. Spain has absorbed five million immigrants since 1999, while nearly 9% of Germany's residents have foreign citizenship, including almost 2 million Turks. The xenophobic labor strikes in the U.K. do not bode well for the rest of Europe. A prolonged global downturn, let alone a collapse, would dramatically raise tensions inside these countries. Couple that with possible protectionist legislation in the United States, unresolved ethnic and territorial disputes in all regions of the globe and a loss of confidence that world leaders actually know what they are doing. The result may be a series of small explosions that coalesce into a big bang. 
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Al-Bihani didn’t undermine Charming Betsy—just clarified that it didn’t apply to laws of war and AUMF

Benson, 11

(Law Clerk-6th Judicial District Court of Nevada, “International Laws of War, What Are They Good For? The District of Columbia Circuit in Al-Bihani v. Obama Correctly Clarified That International Laws of War Do Not Limit the President’s Authority to Detain Enemy Combatants,” 44 Creighton L. Rev. 1277, Lexis)

Al-Bihani then petitioned the United States Court of Appeals for the District of Columbia for a rehearing en banc. n71 Al-Bihani claimed in part that the circuit panel erred in declaring that international law-of-war principles have no effect on the President's detention authority. n72 The court unanimously voted to deny the petition to hear the case en banc. n73 The seven District of Columbia Circuit Court judges who did not sit on the original panel submitted a brief statement in support of denial. n74 The statement declared, without further explanation, that a determination of the role of international law-of-war principles was unnecessary to the disposition on the merits. n75 [*1284] The three original panel judges each filed statements concurring in the denial of rehearing en banc. n76 Judge Janice Rogers Brown wrote a concurring statement in which she sought to clarify what he referred to as the concurring judges' cryptic and confusing statements that she believed served to muddy the clear holding of Al-Bihani I. n77 First, Judge Brown noted that the holding in Al-Bihani I regarding international law could not be dismissed as dicta, as the rehearing panel's statement suggested. n78 Judge Brown reasoned that the discussion of international law in Al-Bihani I was one of two alternative holdings, each holding precedential effect. n79 Addressing what she believed to be a countervailing motivation behind the en banc panel's short concurrence, Judge Brown refuted the scholarly intuition that domestic statutes are not supported by their own authority, but must rely on international common law norms. n80 Judge Brown reasoned that the idea that courts should incorporate international legal norms into domestic statutes, without a clear statement to the contrary, was alien to United States case law. n81 Conversely, Judge Brown stated that nothing in the Constitution compelled Congress to clearly enunciate the inapplicability of international common law principles. n82 Citing Murray v. Schooner Charming Betsy n83 ("Charming Betsy"), Judge Brown admitted that the only role international law played in statutory interpretation was that of construing ambiguous statutes so they do not contradict international law. n84 Stating that the AUMF was not ambiguous, Judge Brown concluded that Charming Betsy did not apply. n85 

No solvency—CIL too vague and leads to congressional backlash

Dore, 11

(JD-LSU Law, “Greenlighting American Citizens: Proceed with Caution,” 72 La. L. Rev. 255, Fall, Lexis)

[*281] In support of its position that the AUMF incorporates the laws of war, the Government also argued that "generally, statutes should be construed, if possible, as consistent with international law." n186 This argument refers to what has become known as the Charming Betsy canon of statutory interpretation. This canon should not be used to interpret the AUMF for multiple reasons. Advocates of the canon generally argue that it gains support from the early Supreme Court decision of Murray v. Schooner Charming Betsy, n187 where Chief Justice Marshall famously held that "[a]n act of Congress ought never be construed to violate the law of nations if any other possible construction remains." n188 Though the canon has become an important part of the U.S. interpretive tradition, n189 the validity of the canon is a matter of controversy. n190 There are at least four different versions of the canon. The first tracks the language of Charming Betsy and holds that domestic statutes should never be interpreted to violate international law if any other possible construction remains. n191 The second version of the canon is expressed in the Restatement (Second): "If a domestic law of the United States may be interpreted either in a manner consistent with international law or in a manner that is in conflict with international law, a court in the United States will interpret it in a manner that is consistent with international law." n192 The Restatement (Third) has a different formulation: "Where fairly possible, a United States statute is to be construed so as not to conflict with international law or with an international agreement of the United States." n193 The fourth version dictates that the canon should not apply to governmental actors, because its purpose is to assure that only the political branches may decide to violate [*282] international law. n194 The Government perhaps advocates a fifth interpretation according to which statutes should "generally" be construed "if possible" as consistent with international law. n195 These inconsistent phrasings demonstrate a lack of agreement as to how ambiguous a statute must be before the Charming Betsy canon may be used as an interpretative aid. n196 Thus, the canon's availability as a viable method of interpretation is intimately tied to which formulation the interpreter adopts. When applied to the AUMF, the first version favors interpreting the statute as consistent with international law, because this interpretation is one of many "possible constructions." In contrast, interpreting the AUMF using the canon as formulated in the Restatement (Third) yields a different result. Construing domestic law as consistent with international law "where fairly possible" is a much narrower standard than doing so "if any other possible construction remains." Given that Congress intended to emphasize the breadth of its authorization in the AUMF through the phrase "necessary and appropriate," and that the ratification history of the AUMF tends to support this interpretation, it may not be "fairly possible" to construe the AUMF consistently with international law. In sum, there are many interpretations of the Charming Betsy canon. Whether the canon may be properly invoked depends on which interpretation is employed. Such uncertainty suggests that courts should be cautious in relying on the canon to interpret domestic legislation. A second argument that militates against using the Charming Betsy canon to interpret the AUMF focuses on the status of the international law being invoked vis-a-vis domestic law. In order to justify killing al-Awlaki, the Obama Administration needs to argue that the AUMF must be interpreted consistently with the laws of war, particularly Article 4 of the 1949 Geneva Convention III. n197 As demonstrated above, this Article is non-self-executing. n198 With respect to non-self-executing treaties, there is a strong presumption that the United States did not intend to incorporate such treaties into [*283] domestic law. n199 This presumption finds support in the Senate's ratification of the Geneva Conventions and in the fact that no separate statute has incorporated Article 4. n200 Therefore, "[i]t . . . makes sense to conclude that Congress would not want courts to smuggle [non-incorporated international law norms] into domestic U.S. law through the back door by using them as a basis to alter . . . interpretation of a federal statute." n201 Another reason why the Charming Betsy canon should not be used to interpret the AUMF is that the canon is most often invoked as a justification for limiting extraterritorial application of domestic law in ways that may violate international law norms of prescriptive jurisdiction. n202 It is debatable whether the canon should apply in the very different context of a congressional authorization of force, especially considering that the authorization overlaps with the President's independent constitutional powers. n203
Status Quo solves--Court employing Charming Betsy now

Bradley, 13 

(Law Prof-Duke, “Terrorists, Pirates, and Drug Traffickers: Customary International Law and U.S. Criminal Prosecutions,” 1/11, http://www.lawfareblog.com/2013/01/terrorists-pirates-and-drug-traffickers-customary-international-law-and-u-s-criminal-prosecutions/)

Hamdan involved a statutory scheme that was found by the court to be centered around the law of nations. But customary international law can also play a role in limiting criminal prosecutions through the more general Charming Betsy canon of construction, pursuant to which courts will attempt to construe statutes to avoid violations of international law. Consider, for example, the decision by the federal district court in D.C. last July in United States v. Ali. The issue there was whether a Somali citizen could be prosecuted after acting as an intermediary between Somali pirates and the Dutch owner of a Bahamian vessel that had been apprehended by the pirates in international waters. Applying the Charming Betsy canon, the court concluded (among other things) that the defendant could not be prosecuted either for acts of aiding and abetting piracy that did not occur on the high seas or for an alleged conspiracy to commit piracy. The court found that, unlike acts of piracy, these other offenses did not constitute universal jurisdiction offenses under customary international law and thus could legitimately be punished only if the prosecuting state had either a territorial connection to the conduct or a nationality connection to the perpetrators or victims, and it found no indication that Congress had intended to override that international law requirement. This case is currently on appeal to the D.C. Circuit. In addition to affecting the interpretation of federal statutes, the content of customary international law can affect Congress’s constitutional authority to define and punish offenses against the law of nations. This was evident in a decision in November by the Eleventh Circuit in United States v. Bellaizac-Hurtado. In that case, the court held that Congress lacked the power, under the Maritime Drug Law Enforcement Act, to authorize a drug trafficking prosecution for non-U.S. citizens apprehended in the territorial waters of Panama. The only constitutional basis invoked by the government for applying the Act in this situation was Congress’s authority to define and punish offenses against the law of nations, and the court concluded that Congress was limited under this authority to punishing conduct recognized as an offense under customary international law. The court reasoned that it did not need to determine whether the conduct had to be an offense under customary international law at the time the Constitution was adopted, because it concluded that even today drug trafficking is not an offense under customary international law. (In a concurrence, Judge Barkett also reasoned that Congress’s power to define and punish offenses against the law of nations was limited by customary international law requirements of prescriptive jurisdiction, which she argued were not met in this case.) In each of these decisions, the courts examined a variety of materials in an effort to discern the customary practices and understandings of the international community, and the courts applied their interpretation in a way that limited the bounds of U.S. criminal prosecutions. One question implicated by this sort of judicial reliance on customary international law—although not a question that was specifically addressed in these cases—is how much deference the courts should give to the judgment of the Executive Branch about the content of customary international law. The question was not at issue in Hamdan, since the Executive Branch did not argue on appeal that material support for terrorism violated the international laws of war, but it was potentially relevant to the other two cases. The court in Bellaizac-Hurtado denied (correctly, in my view) that the political branches have unlimited authority to label something a violation of customary international law, but that should not necessarily rule out deference to reasonable political branch interpretations.
No spillover—the ruling was that Al-Bihani was distinguishable from other cases where courts should employ CIL

Benson, 11

(Law Clerk-6th Judicial District Court of Nevada, “International Laws of War, What Are They Good For? The District of Columbia Circuit in Al-Bihani v. Obama Correctly Clarified That International Laws of War Do Not Limit the President’s Authority to Detain Enemy Combatants,” 44 Creighton L. Rev. 1277, Lexis)

On appeal, the United States Court of Appeals for the District of Columbia rejected Al-Bihani's claim that the basis for his detention violated international laws which had been incorporated into the AUMF, thus limiting the President's authority to detain him. n9 The District of Columbia Circuit declared that Al-Bihani's arguments were mistaken because the international laws-of-war carried no authority in United States courts because they had not been implemented into domestic law by the political branches. n10 The District of Columbia Circuit panel relied on domestic case law and controlling statutes to determine that the United States' detainment of Al-Bihani was lawful. n11 Al-Bihani's petition for rehearing en banc was unanimously denied by the circuit court. n12 This Note will first review the facts and holding of Al-Bihani I, the reasoning employed by the three panel judges in reaching their unanimous decision, and the rationale for denying the rehearing en banc. n13 Second, this Note will summarize relevant Supreme Court precedent pertaining to the relationship between international common law and United States domestic-law during (1) the early years of United States; (2) the modern era; and (3) the post-September 11th era. n14 Third, this Note will demonstrate that the District of Columbia Circuit correctly determined that international laws-of-war do not limit the President's wartime authority granted by the AUMF. n15 Specifically, this Note will establish that early Supreme Court decisions which considered international law to be part of United States law are distinguishable from Al-Bihani I. n16 Then, this Note will demonstrate that the Court's decision in Erie Railroad Co. v. Tompkins n17 changed [*1279] the interpretation of early Supreme Court decisions in precluding international common law from automatically becoming incorporated into United States law. n18 Finally, this Note will explain how post-September 11th case law further rejected the idea that international laws-of-war can be a source of authority in federal courts to limit the President's wartime powers, absent incorporation into domestic law by statute or treaty. n19 Therefore, this Note will conclude that the District of Columbia Circuit correctly held that international laws-of-war as a whole are not a source of authority for United States courts unless they have been incorporated into United States domestic law by statute or self-executing treaty. n20
Treaties don’t change state behavior. 

Goldsmith 98 (Jack, Harvard law prof, and Eric Posner, UChicago law prof, “A Theory of Customary International Law”, November 1998, University of Chicago Law School, John M. Olin Law & Economics Working Paper No. 63, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=145972, ZBurdette)

As we explained above, CIL that reflects states’ overcoming of a prisoner’s dilemma can originate only under special conditions. Among other things, it is necessary that states be able to recognize when an action is cooperative and when an action is not. Sometimes, the status quo will supply a focal point. For example, at time 0 states do not seize the fishing vessels of other states because their navies have more valuable opportunities; at time 1 these opportunities disappear and a prisoner’s dilemma comes into existence. If each state persists in the status quo, and does not seize a fishing vessel, then, as long as all of the conditions for cooperation in a repeat game are met, a CIL norm against seizing fishing vessels will develop. By contrast, if states seize each other’s fishing vessels at time 0, there is no natural way to coordinate a cessation. If one state refrains from seizing the vessels of the other as a way of suggesting that joint restraint would be a superior alternative, the other state might misinterpret this action as a change in the first state’s payoffs rather than as an offer to cooperate.

An obvious solution to this problem is communication. If the first state announces that it will discontinue seizure of fishing vessels but only as long as the other state does the same, the second state will not misinterpret the first state’s actions. It might not believe the threat, but it will understand the threat. If it does understand the threat, it may desist as well and cooperation would result.

In most circumstances, however, optimal cooperation is complex. State i might be willing to stop seizing the fishing vessels of state j but only as long as it is certain that the crews of the vessels are not spying on state i’s military operations or transporting weapons. State i might thus insist that “cooperation” in this game allows each state to stop and search fishing vessels and detain them but only if they present a threat. If no communication could exist, state j might interpret such unilateral action by state i as a violation of the focal understanding not to seize fishing vessels. The advantage of communications is that they allow states to engage in optimal cooperation, rather than engaging in moderately valuable actions that are dependent on focal points that already exist. Communication allows states to create new focal points.

We hypothesize that this is a primary function of many treaties. A treaty records the actions that will count as cooperative moves in an ongoing repeat prisoner’s dilemma or coordination game. Thus, the treaty itself does not have independent binding force.254 States refrain from violating treaties (when they do) because they fear retaliation from the treaty partner, not because they feel some sort of normative obligation.255 When the treaty sets out clearly what counts as a cooperative action, it becomes more difficult for a state to engage in opportunism then deny that the action violated the requirements of a cooperative game.256

We do not have the space to pursue this idea here, and leave it for a future project. We mention this idea only to show how our theory of CIL would cohere with a theory of treaties, the essential point being that like CIL, treaties can emerge endogenously from the rational behavior of states. CIL norms are labels attached to behavioral regularities that emerge in various strategic settings; treaties can be labels attached to certain pronouncements that emerge in various strategic settings. The pronouncements, like behavioral regularities, occur because states believe that they serve their interests.257 The main difference between the two forms of law is that CIL evolves in the absence of clear and authoritative communication between interested states, which makes it difficult to achieve cooperation or coordination by this means, whereas treaties are a product of authoritative communication and thus are more likely than CIL to produce cooperation or coordination.

Don’t constrain the executive
Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, March 2011, The Executive Unbound, p. 165-7

So why would American courts compel the executive to comply with international law? Until recently, few would have agreed with the premise of this question—that, in fact, American courts can compel the executive to comply with international law or have any interest in doing so." The history of foreign relations law—the relevant area of legal doctrine—suggests a contrary thesis. The Constitution declares that treaties are the "law of the land," but they hardly ever constrain the executive. Courts have permitted the executive to withdraw the United States from a treaty unilaterally, without seeking the consent of the Senate, as is required to ratify a treaty. Even when the executive does not so act, courts frequently defer to the executive's interpretation of a treaty. Tendentious interpretations that maximize the executive's freedom of action are acceptable as long as they do not go too far. And courts interpret many treaties so that they do not have the force of domestic law. Moreover, even when they do, treaties have equal status with statutes, which means that later-enacted statutes take precedence over them, and when those statutes authorize presidential action, the executive can act in violation of a treaty And beyond all this, the executive decides in the first place whether the United States shall enter a treaty (with the Senate's consent). If the treaty seems likely to constrain his actions—either on its face, or as a predictable result of aggressive judicial interpretation—he will be reluctant to enter it, or he will water down its terms during negotiations.

Consider a human rights treaty like the ICCPR. The United States entered this treaty but added reservations and understandings to make clear that, in the U.S. view, the treaty does not create any rights not already recognized by the U.S. Constitution. For good measure, the United States declared that the treaty was not self-executing, that is, did not create any legal rights enforceable by courts. The source of this declaration in this instance was southern senators who feared that the ICCPR might bar Jim Crow laws, and cold warriors who feared that international institutions might fall under the influence of the Soviets,14 but non-self-execution has since then become a mantra of the executive. The courts have respected these statements, and the ICCPR has had a correspondingly miniscule effect on domestic rights. In a handful of cases, courts have relied on the ICCPR to help interpret ambiguous statutes under a sporadically applied canon of interpretation requiring that ambiguous statutes be construed consistently with international law. But these cases are rare.

Customary international law has played an even smaller role in domestic adjudication. The Constitution gives Congress, not the courts, the power to introduce norms of customary international law into domestic law. Federal courts sometimes rely on customary international law to develop certain areas of federal common law, such as admiralty, but they have always permitted the executive to override these rules where the executive has authority, such as in the laws of war. Like treaties, customary international law can influence the interpretation of ambiguous statutes that affect foreign relations, but again this is rare.

Foreign relations law, then, reflects a strong commitment to executive primacy. Courts are largely deferential and, under traditional foreign relations doctrine, very rarely force the executive to comply with liberal (or any) international law except when Congress has specifically incorporated it into a statute, which has not happened very often. Hamdan v. Rumsfeld,ls where the Supreme Court struck down the system of military commissions set up by the Bush administration, is an outlier. The Court found that the commissions violated a provision of the Geneva Conventions that had been incorporated into a statute. Aside from this case, however, deference to the executive is the rule. The reason—the one given by judges and commentators—is that the executive has special expertise for conducting foreign relations, and foreign relations require speed, secrecy, centralized authority, and other characteristics the judicial system lacks.
CIL theory is wrong—norms arise from inevitable pursuit of self-interest. 

Goldsmith 98 (Jack, Harvard law prof, and Eric Posner, UChicago law prof, “A Theory of Customary International Law”, November 1998, University of Chicago Law School, John M. Olin Law & Economics Working Paper No. 63, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=145972, ZBurdette)

The theory suggests that most international behavioral regularities associated with CIL reflect coincidence of interest or coercion. These cases are trivial and have no normative content, for states independently pursue their self-interest without generating gains from interaction. The theory also contemplates that some international behavioral regularities associated with CIL will reflect cooperation or coordination, but the theory suggests that these regularities will arise in bilateral, not multilateral, interactions. What appear to be multilateral CIL norms, then, are illusions, the product of some combination of (a) coincidence of interests among all, or almost all, states, (b) coercion by one or a few powerful states, or (c) a prisoner’s dilemma or a coordination game played out in discrete bilateral contexts.

This theory differs from the standard conception of CIL in several fundamental respects. It rejects the usual explanations of CIL based on opinio juris, legality, morality, and related concepts. States do not comply with norms of CIL because of a sense of moral or legal obligation; rather, their compliance and the norms themselves emerge from the states’ pursuit of self-interested policies on the international stage. In other words, CIL is not an exogenous force that controls the behavior of states; it is a label people attach to behavior that is generated endogenously from the interactions of states pursuing their self-interest. In addition, our theory rejects the traditional claim that the behaviors associated with CIL reflect a single, unitary logic. These behaviors instead reflect various and importantly different logical structures played out in discrete, historically contingent contexts. Finally, the theory is skeptical of the existence of law-like, multilateral behavioral regularities that are typically thought to constitute CIL. It holds that multinational regularities will invariably reflect coincidence of interest or coercion (and thus not be law-like), and that regularities that reflect cooperation or coordination arise only in bilateral contexts.
International law doesn’t decrease conflict—empirics disprove causality. 

Posner 9 (Eric, professor of law at the University of Chicago, September 2009, “Think Again: International Law: Governments respect international law only when it suits their national interests. Don't expect that to change any time soon.”, http://www.foreignpolicy.com/articles/2009/09/17/think_again_international_law, ZBurdette)

"If International Law Were Stronger, the World Would Be Safer."

Not necessarily. International law is only as strong as the states with an interest in upholding it. Ambitious schemes that seek to transcend countries' interests routinely fail. The 1928 Kellogg-Briand Pact outlawed war shortly before the worst war in world history. The League of Nations was bypassed and ignored. The United Nations has never lived up to its ambitions and has only proved effective for narrow projects after expectations were scaled down to a realistic level. The greatest achievement of international law -- the modern trade system institutionalized in the World Trade Organization -- depends for its vitality on the good faith of a handful of great powers relying on weak self-help remedies.

The challenge for governments is finding areas of international cooperation where interests converge enough that states are able to overcome mutual suspicion and commit themselves to complying with their obligations. Real problems, such as climate change, must await propitious international political conditions, which will often take longer than good policy and science indicate is optimal. Promoting international law for its own sake, in the hope that eventually countries will go along, has never been successful.

And, it can’t solve instability

Thomas Carothers is vice president for studies at the Carnegie Endowment for International Peace, 06 (“Promoting the Rule of Law Abroad: In Search of Knowledge,” Chapter 1, http://carnegieendowment.org/2006/01/01/promoting-rule-of-law-abroad-in-search-of-knowledge/35vq)
The effects of this burgeoning rule-of-law aid are generally positive,¶ though usually modest. After more than ten years and hundreds of millions¶ of dollars in aid, many judicial systems in Latin America still function¶ poorly. Russia is probably the single largest recipient of such aid,¶ but is not even clearly moving in the right direction. The numerous ruleof-¶ law programs carried out in Cambodia after the 1993 elections failed¶ to create values or structures strong enough to prevent last year’s coup.¶ Aid providers have helped rewrite laws around the globe, but they have¶ discovered that the mere enactment of laws accomplishes little without¶ considerable investment in changing the conditions for implementation¶ and enforcement. Many Western advisers involved in rule-of-law assistance¶ are new to the foreign aid world and have not learned that aid¶ must support domestically rooted processes of change, not attempt to¶ artificially reproduce preselected results.¶ Efforts to strengthen basic legal institutions have proven slow and difficult.¶ Training for judges, technical consultancies, and other transfers of expert knowledge make sense on paper but often have only minor¶ impact. The desirability of embracing such values as efficiency, transparency,¶ accountability, and honesty seems self-evident to Western aid¶ providers, but for those targeted by training programs, such changes¶ may signal the loss of perquisites and security. Major U.S. judicial reform¶ efforts in Russia, El Salvador, Guatemala, and elsewhere have foundered¶ on the assumption that external aid can substitute for the internal¶ will to reform.¶ Rule-of-law aid has been concentrated on more easily attained type¶ one and type two reforms. Thus it has affected the most important elements¶ of the problem least. Helping transitional countries achieve type¶ three reform that brings real change in government obedience to law is¶ the hardest, slowest kind of assistance. It demands powerful tools that¶ aid providers are only beginning to develop, especially activities that¶ help bring pressure on the legal system from the citizenry and support¶ whatever pockets of reform may exist within an otherwise selfinterested¶ ruling system. It requires a level of interventionism, political¶ attention, and visibility that many donor governments and organizations¶ cannot or do not wish to apply. Above all, it calls for patient, sustained¶ attention, as breaking down entrenched political interests, transforming¶ values, and generating enlightened, consistent leadership will¶ take generations.¶ The experience to date with rule-of-law aid suggests that it is best to¶ proceed with caution. The widespread embrace of the rule-of-law imperative¶ is heartening, but it represents only the first step for most transitional¶ countries on what will be a long and rocky road. Although the¶ United States and other Western countries can and should foster the¶ rule of law, even large amounts of aid will not bring rapid or decisive¶ results. Thus, it is good that President Ernesto Zedillo of Mexico has¶ made rule-of-law development one of the central goals of his presidency,¶ but the pursuit of that goal is certain to be slow and difficult,¶ as highlighted by the recent massacre in the south of the country. Judging¶ from the experience of other Latin American countries, U.S. efforts¶ to lighten Mexico’s burden will at best be of secondary importance. Similarly,¶ Wild West capitalism in Russia should not be thought of as a brief¶ transitional phase. The deep shortcomings of the rule of law in Russia¶ will take decades to fix. The Asian financial crisis has shown observers¶ that without the rule of law the Asian miracle economies are unstable.¶ Although that realization was abrupt, remedying the situation will be a¶ long-term enterprise.
Multilat fails for the environment

Young et al 13

Kevin Young is Assistant Professor in the Department of Political Science at the University of Massachusetts Amherst, David Held is Master of University College, and Professor of Politics and International Relations, at the University of Durham. He is also Director of Polity Press and General Editor of Global Policy, Thomas Hale is a Postdoctoral Research Fellow at the Blavatnik School of Government, Oxford University, Open Democracy, May 24, 2013, "Gridlock: the growing breakdown of global cooperation", http://www.opendemocracy.net/thomas-hale-david-held-kevin-young/gridlock-growing-breakdown-of-global-cooperation

Climate change 

Gridlock exists across a range of different areas in global governance today, from security arrangements to trade and finance. This dynamic is, arguably, most evident in the realm of climate change. The diffusion of industrial production across the world—a process enabled by economic globalization—has created a situation in which the basic consumption of each individual directly affects the life chances of every other individual on the planet, as well as the life chances of future generations.

This is a powerful and entirely new form of global interdependence. Bluntly put, the future of our civilization depends on our ability to cooperate across borders. And yet, despite twenty years of multilateral negotiations under the UN, a global deal on climate change mitigation or adaptation remains elusive, with differences between developed countries, which have caused the problem, and developing countries, which will drive future emissions, forming the core barrier to progress. Unless we overcome gridlock in climate negotiations, as in other issue areas, we will be unable to continue to enjoy the peace and prosperity we have inherited from the postwar order.

There are, of course, several forces that might work against gridlock.  These include the potential of social movements to uproot existing political constraints, catalysed by IT innovation and the use of associated technology for coordination across borders; the capacity of existing institutions to adapt and accommodate factors such as emerging multipolarity (the shift from the G-5/7 to the G-20 is one example); and efforts at institutional reform which seek to alter the organizational structure of global governance (for example, proposals to reform the Security Council or to establish a financial transaction tax). 

Whether there is the political will or leadership to move beyond gridlock remains a pressing question.  Social movements find it difficult to convert protests into consolidated institutional change. At the same time, the political leadership of the great power blocs appears dogged by national concerns: Washington is sharply divided, Europe is preoccupied with the future of the Euro and China is absorbed by the challenge of sustaining economic growth as the prime vehicle of domestic legitimacy.  Against this background, the further deepening of gridlock and the continuing failure to address global collective action problems appears likely.
In the aftermath of the Second World War the institutional breakthroughs that occurred provided the momentum for decades of sustained economic growth and geopolitical stability sufficient for the transformation of the world economy, the shift from the Cold War to a multipolar order, and the rise of new communication and network societies. 

However, what worked then does not work as well now, as gridlock freezes problem solving capacity in global governance.  The search for a politics beyond gridlock, in theory and in practice, is a hugely significant task – nationally and globally – if global governance is to be once again both effective and fit for purpose.

No ozone impact

Ridley 12 [Matt Ridley, columnist for The Wall Street Journal and author of The Rational Optimist: How Prosperity Evolves, 8/17, “Apocalypse Not: Here’s Why You Shouldn’t Worry About End Times”, http://www.wired.com/wiredscience/2012/08/ff_apocalypsenot/all/]

The threat to the ozone layer came next. In the 1970s scientists discovered a decline in the concentration of ozone over Antarctica during several springs, and the Armageddon megaphone was dusted off yet again. The blame was pinned on chlorofluorocarbons, used in refrigerators and aerosol cans, reacting with sunlight. The disappearance of frogs and an alleged rise of melanoma in people were both attributed to ozone depletion. So too was a supposed rash of blindness in animals: Al Gore wrote in 1992 about blind salmon and rabbits, while The New York Times reported “an increase in Twilight Zone-type reports of sheep and rabbits with cataracts” in Patagonia. But all these accounts proved incorrect. The frogs were dying of a fungal disease spread by people; the sheep had viral pinkeye; the mortality rate from melanoma actually leveled off during the growth of the ozone hole; and as for the blind salmon and rabbits, they were never heard of again.¶ There was an international agreement to cease using CFCs by 1996. But the predicted recovery of the ozone layer never happened: The hole stopped growing before the ban took effect, then failed to shrink afterward. The ozone hole still grows every Antarctic spring, to roughly the same extent each year. Nobody quite knows why. Some scientists think it is simply taking longer than expected for the chemicals to disintegrate; a few believe that the cause of the hole was misdiagnosed in the first place. Either way, the ozone hole cannot yet be claimed as a looming catastrophe, let alone one averted by political action.
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International economic cooperation fails in practice. 

Sykes 12 (Alan, New York University School of Law, prof, and Eric Posner, law prof at UChicago, July 31, 2012, “International Law and the Limits of Macroeconomic Cooperation”, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2120890, ZBurdette)

The macroeconomic policies of states can produce significant costs and benefits for other states, yet international macroeconomic cooperation has been one of the weakest areas of international law. We ask why states have had such trouble cooperating over macroeconomic issues, when they have been relatively successful at cooperation over other economic matters such as international trade. We argue that although the theoretical benefits of macroeconomic cooperation are real, in practice it is difficult to sustain because optimal cooperative policies are often uncertain and time variant, making it exceedingly difficult to craft clear rules for cooperation in many areas. It is also often difficult or impossible to design credible self-enforcement mechanisms. Recent cooperation on bank capital standards, the history of exchange rate cooperation, the European monetary union, and the prospects for broader monetary and fiscal cooperation are all discussed. We contrast the reasons for successful cooperation on international trade policy.

case

2nc—sq Solves/No Spill
Al-Bihani’s international law ruling didn’t spill over
Denniston, 10

(Columinist-SCOTUSBlog, 8/31, “Diminishing a precedent” http://www.scotusblog.com/2010/08/diminishing-a-precedent/

Although federal District judges in Washington have been applying the Al-Bihani decision to detainee cases that have arisen since that ruling came down some eight months ago, the international law issue has not been treated as it curbed their judicial power significantly. How they will react to Tuesday’s writings is unclear at this point. The reality for those judges is now that there is no controlling precedent in the Circuit on the role that international law plays in defining the president’s powers of detention. Judge Brown’s panel opinion and its discussion on that point now appears to have been undermined by the views of the seven other judges, essentially treating that discussion as mere dicta. And the opinions of Judges Kavanaugh and Williams speak only for themselves.
Precedent not controlling for lower courts

Vladeck, 12

(Law Prof-American, 6/12, “My Last Word (for Now) on the D.C. Circuit and Boumediene” http://www.lawfareblog.com/2012/06/my-last-word-for-now-on-the-d-c-circuit-and-boumediene/)
I really have said too much already. Let me just close on this note: I do believe, at a fundamental level, that the D.C. Circuit’s hostility to the Supreme Court vis-a-vis Guantanamo has not been as pronounced as many (including the editorial page of the New York Times) have argued, largely because it has been the work of a small minority of its judges, and not the whole court. I also believe that Hamdi and Boumediene left a fair amount of maneuvering room to the lower courts, and we can criticize how they chose to exercise that discretion without suggesting that they thereby abused it. But I also believe that there have been at least some episodes of well-documented abuses of that discretion in the form of hostility to the Court’s prior work, and I’ve done my best to document them (in the Seton Hall piece more so than in this morning’s reply to Ben). To my mind, each example serves as a counterweight to the otherwise compelling views of those, like Ben, who would absolve the D.C. Circuit of its role in watering down Boumediene–placing more of the blame on the Justices for not doing enough to define the rules of the game in the first place… 
Their author concludes it won’t spillover
Tarnogorski, 10  

(Polish Inst Scholar & Aff Author, “USA and Laws of War (Al-Bihani v. Obama),” http://www.isn.ethz.ch/Digital-Library/Publications/Detail/?ots591=0c54e3b3-1e9c-be1e-2c24-a6a8c7060233&lng=en&id=112282)
The trial court rejected his arguments on the grounds that his detention as a member of a force supporting the Taliban regime and Al-Qaeda—evidence of which was drawn from his own admissions during interrogations—was lawful. When hearing the appeal, the Court of Appeal acted on the premise that U.S. law rather than “vague treaty provisions and amorphous customary principles” was the sole appropriate standard by which to judge the facts of the case. The detention was lawful because the government acting within the bounds of domestic law, rather than international law, is the agency determining the terms and the legal criteria for the identification and detention of suspects. The international laws of war are not a source of authority for U.S. courts; their significance is ancillary and limited. In this context the court found the citing of international law without purpose and effect. The significance of this appellate ruling extends beyond one specific case of a Yemeni petitioner kept in detention. Firstly, it could sway the direction of judicial decisions in similar cases—though this seems rather unlikely in view of the shift of the Obama administration’s stance on the treatment of enemy combatants and Supreme Court’s Hamdi v Rumsfeld (2004) and Boumediene v. Bush (2008) decisions. Secondly and more importantly, the court took a position on the powers of the U.S. president as the commander-in-chief under the 18 September 2001 Authorization for Use of Military Force against states, organizations and persons responsible for the terrorist attacks of 11 September 2001. The court found that these presidential prerogatives were not limited by the international laws of war, which had not been transposed as a whole into the domestic law. It is for the legislative branch, not for international law, to delineate the limits of the president’s constitutional powers to use armed force. These powers extend to leaving at the president’s discretion the detention of persons deemed to be enemy belligerents or supporters thereof. The Al-Bihani v. Obama decision is consistent with the U.S. dualist stance on international law, as reflected, for instance, in the Supreme Court’s Medellin v. Texas ruling (2008). The United States respects binding international laws, but the extent of its commitment is at all times determined by the American sovereign. The ruling on Al-Bihani’s appeal does not amount to a permission to violate international law; it only means that international law does not constitute the basis for judicial decisions of a U.S. court. This judgment is without prejudice to the binding power of international humanitarian law, yet it effectively restricts the application of international public law and contributes to cementing a negative image of the U.S. as a power given to opportunistic treatment of international standards.

Charming Betsy still alive at the Supreme Court level—detention cases proves---a DC circuit case is just a non-starter for precedent

Walsh, 10

(JD-Vanderbilt Law, Al-Bihani, Not So Charming, 43 Vand. J. Transnat'l L. 1151, October, Lexis)

Charming Betsy remains alive in modern jurisprudence. The Supreme Court has not overruled the doctrine and has explicitly considered it as recently as 2004. n36 The Court's post-September 11 opinions have also been consistent with the doctrine. n37 For example, in Hamdi v. Rumsfeld, the Court determined that the AUMF permitted the government to hold a U.S. citizen captured in a foreign country as an enemy combatant, in part because international law permitted the detention. n38 Similarly, in Hamdan v. Rumsfeld, the Court declined to defer to the Executive's view of the Geneva Conventions and, instead, undertook its own analysis that extended the protections of Common Article 3 to those detainees. n39 In light of the doctrine's continued viability, courts should, if possible, interpret domestic laws to comply with the United States' international law obligations. n40 Congress must intentionally deviate from international law to foreclose this method of interpretation. n41 And, though the President may authoritatively interpret international law when acting pursuant to executive authority, courts may disagree with the Executive's interpretation of international law when it acts pursuant to legislation such as the AUMF. n42 Professor Ralph Steinhardt has distilled these principles into a general three-step process. n43 First, courts should determine the meaning and status of any relevant provision of international law. n44 Second, if "nothing in the statute explicitly repudiates [international [*1157] law], or if an inconsistency between the norm and the statute can be resolved, the court should adopt the interpretation that preserves the maximum scope for both." n45 Finally, if courts face an "unavoidable and irreducible [conflict, they] should refer to the supremacy axioms such as the latter-in-time rule and doctrines of justiciability to resolve the conflict." n46 Though the last step postulates an unusually strong view of the doctrine, Steinhardt's formulation nevertheless provides a useful structural analysis of Charming Betsy. B. Charming Betsy After the Military Commissions Act Following the Supreme Court's decision in Hamdan, Congress attempted to strip jurisdiction over detainee habeas petitions from U.S. courts by passing the MCA. n47 Section 7 of the MCA purports to suspend the jurisdiction of courts to consider habeas corpus applications "filed by or on behalf of an alien detained by the United States who has been determined by the United States to have been properly detained as an enemy combatant or is awaiting such determination." n48 The Court found this provision unconstitutional as applied to Guantanamo Bay detainees. n49 Other MCA provisions also limit the rights of detainees in U.S. courts. MCA § 5 provides that "no person may invoke the Geneva Conventions or any protocols thereto in any habeas corpus [proceedings] ... in any court of the United States or its States or territories." n50 Similarly, MCA § 6 expressly grants the President authority "to interpret the meaning and application of the Geneva Conventions" and to "promulgate higher standards and administrative regulations for violations of treaty obligations which are not grave breaches of the Geneva Conventions." n51 These provisions could cast doubt on the ability of courts to consider the Geneva Conventions. Due to the constitutional issues this might raise, however, it seems far more likely that the MCA seeks only to foreclose the rights of litigants to rely on the Geneva Conventions as a causes of action. n52 This would not affect the ability [*1158] of courts to look at the Geneva Conventions under the Charming Betsy doctrine. n53 1. Constitutional Issues Raised by Precluding the Courts from Looking to the Geneva Conventions Congress has the authority to pass domestic legislation that expressly violates international law. n54 Yet, the MCA does not purport to violate the Geneva Conventions or deny their applicability. Rather, it references them several times, implying that they govern the President's actions. n55 Interpreting the MCA to preclude the courts from considering the Geneva Conventions is therefore constitutionally dubious for at least two reasons. First, the Constitution grants the Judicial Branch, not the Executive Branch, the power to interpret the law. n56 As the Supreme Court recently confirmed in Hamdan, the Judiciary's power to interpret the law in a manner contrary to executive interpretation extends to international law, insofar as international law informs domestic legislation. n57 Reading the MCA to assert that the Geneva Conventions govern the Executive, while also granting the Executive unreviewable power to interpret the Geneva Conventions, thus runs counter to the long-established principle of judicial review established by Marbury v. Madison. n58 Second, permitting Congress simultaneously to assert that the Geneva Conventions govern and to deny any judicial oversight of this assertion destroys Congress's own political accountability. n59 As international law scholar Deborah Pearlstein points out, "Congress cannot simply ask the courts to ignore certain laws just because it is too afraid to bear the political consequences of taking them off the books." n60 Instead, principles of accountability and transparency require that Congress write laws as it intends them to be enforced by the courts. n61 These concerns strongly suggest that courts should avoid interpreting the MCA as precluding them from considering the Geneva Conventions. [*1159] 2. Issues Raised by the Military Commissions Act § 5 Neither text nor legislative history supports interpreting MCA § 5 as preventing courts from considering the Geneva Conventions. The section forbids an individual from "invoking" the Geneva Conventions. n62 It does not mention judicial interpretation. n63 Furthermore, the Act's sponsor, Senator John McCain, stated that Congress intended § 5(a) to "eliminate any private right of action against our personnel based on a violation of the Geneva Conventions." n64 Congress also passed the MCA in the wake of Hamdan v. Rumsfeld, in which the Supreme Court came close to addressing whether the Geneva Conventions are self-executing, n65 raising a strong inference that Congress wished to assert its view on the matter. n66 In Hamdan, a divided Supreme Court held that the military commissions established by the President in 2001 to try enemy combatants were illegal. n67 The President created the commissions through military order, relying on the AUMF, his power as commander in chief, and§§821 and 826 of the Uniform Code of Military Justice (UCMJ). n68 The Court found, however, that the commissions had not been authorized by the AUMF and that they in fact violated embedded congressional restrictions on the use of military commissions under the UCMJ. n69 First, the Court found that the military commissions were not authorized under UCMJ Article 31 because their rules deviated from the rules used for courts-martial. n70 Next, the Court determined that UCMJ Article 21 required any commission convened under its authority to comply with international humanitarian law. n71 The [*1160] Court found that international humanitarian law necessarily included the Geneva Conventions and that the procedures utilized by the military commissions were deficient by those standards. n72 Therefore, the Court held that the UCMJ did not authorize the government to try Hamdan by military commission. n73 By relying on the Geneva Conventions, the Supreme Court overruled the lower court's assertion that "the 1949 Geneva Convention does not confer upon Hamdan a right to enforce its provisions in court." n74 However, the Court expressly based its determination on the statutory provision of UCMJ Article 21 and declined to determine whether the Geneva Conventions in and of themselves conferred any enforceable rights. n75 The self-executing nature of the Geneva Conventions therefore remained an open question. n76 MCA § 5(a) most likely constitutes an attempt to ensure that the Conventions are not treated as self-executing by the courts. n77 Leaving aside questions over whether the MCA would actually have the power to turn a potentially self-executing treaty into a non-self-executing one, n78 the provision does not affect the ability of the courts to consider the Geneva Conventions under Charming Betsy. n79 The Charming Betsy doctrine treats international law as an interpretive tool, not as source of enforceable rights. n80 Whether an individual can invoke the Conventions in courts is irrelevant to the doctrine's application. Moreover, the Supreme Court has never suggested that the doctrine distinguishes between self-executing and non-self-executing treaties. n81 Though the Court has arguably exhibited some reluctance regarding principles derived from newer, non-self-executing treaties, such as the International Covenant on Civil and Political Rights (ICCPR), n82 this reluctance does not always extend to international [*1161] humanitarian law. n83 This may be because international humanitarian law "offers a particularly well-defined body of treaty and custom-based norms," which "has the dual advantage of providing a clearer background norm against which Congress can authorize the use of force as well as providing some limits on the scope of relevant norms that courts can employ." n84 Indeed, the Charming Betsy case itself involved the laws of war. n85 It thus seems unlikely that the Supreme Court would develop a sudden aversion to looking at these laws as an interpretive guide.
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Nuke terror attack causes US-Russia miscalc – extinction

Barrett et al. 13—PhD in Engineering and Public Policy from Carnegie Mellon University, Fellow in the RAND Stanton Nuclear Security Fellows Program, and Director of Research at Global Catastrophic Risk Institute—AND Seth Baum, PhD in Geography from Pennsylvania State University, Research Scientist at the Blue Marble Space Institute of Science, and Executive Director of Global Catastrophic Risk Institute—AND Kelly Hostetler, BS in Political Science from Columbia and Research Assistant at Global Catastrophic Risk Institute (Anthony, 24 June 2013, “Analyzing and Reducing the Risks of Inadvertent Nuclear War Between the United States and Russia,” Science & Global Security: The Technical Basis for Arms Control, Disarmament, and Nonproliferation Initiatives, Volume 21, Issue 2, Taylor & Francis)

War involving significant fractions of the U.S. and Russian nuclear arsenals, which are by far the largest of any nations, could have globally catastrophic effects such as severely reducing food production for years, 1 potentially leading to collapse of modern civilization worldwide, and even the extinction of humanity. 2 Nuclear war between the United States and Russia could occur by various routes, including accidental or unauthorized launch; deliberate first attack by one nation; and inadvertent attack. In an accidental or unauthorized launch or detonation, system safeguards or procedures to maintain control over nuclear weapons fail in such a way that a nuclear weapon or missile launches or explodes without direction from leaders. In a deliberate first attack, the attacking nation decides to attack based on accurate information about the state of affairs. In an inadvertent attack, the attacking nation mistakenly concludes that it is under attack and launches nuclear weapons in what it believes is a counterattack. 3 (Brinkmanship strategies incorporate elements of all of the above, in that they involve intentional manipulation of risks from otherwise accidental or inadvertent launches. 4 ) Over the years, nuclear strategy was aimed primarily at minimizing risks of intentional attack through development of deterrence capabilities, and numerous measures also were taken to reduce probabilities of accidents, unauthorized attack, and inadvertent war. For purposes of deterrence, both U.S. and Soviet/Russian forces have maintained significant capabilities to have some forces survive a first attack by the other side and to launch a subsequent counter-attack. However, concerns about the extreme disruptions that a first attack would cause in the other side's forces and command-and-control capabilities led to both sides’ development of capabilities to detect a first attack and launch a counter-attack before suffering damage from the first attack. 5 Many people believe that with the end of the Cold War and with improved relations between the United States and Russia, the risk of East-West nuclear war was significantly reduced. 6 However, it also has been argued that inadvertent nuclear war between the United States and Russia has continued to present a substantial risk. 7 While the United States and Russia are not actively threatening each other with war, they have remained ready to launch nuclear missiles in response to indications of attack. 8 False indicators of nuclear attack could be caused in several ways. First, a wide range of events have already been mistakenly interpreted as indicators of attack, including weather phenomena, a faulty computer chip, wild animal activity, and control-room training tapes loaded at the wrong time. 9 Second, terrorist groups or other actors might cause attacks on either the United States or Russia that resemble some kind of nuclear attack by the other nation by actions such as exploding a stolen or improvised nuclear bomb, 10 especially if such an event occurs during a crisis between the United States and Russia. 11 A variety of nuclear terrorism scenarios are possible. 12 Al Qaeda has sought to obtain or construct nuclear weapons and to use them against the United States. 13 Other methods could involve attempts to circumvent nuclear weapon launch control safeguards or exploit holes in their security. 14 It has long been argued that the probability of inadvertent nuclear war is significantly higher during U.S.–Russian crisis conditions, 15 with the Cuban Missile Crisis being a prime historical example. It is possible that U.S.–Russian relations will significantly deteriorate in the future, increasing nuclear tensions. There are a variety of ways for a third party to raise tensions between the United States and Russia, making one or both nations more likely to misinterpret events as attacks. 16
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Can't solve legitimacy

Fettweis 10

Christopher J. Fettweis is an assistant professor of political science at Tulane University, August 2010, Paper prepared for the 2010 meeting of the American Political Science Association, Washington, DC, September 1-4, "The Remnants of Honor: Pathology, Credibility and U.S. Foreign Policy", http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1657460
Both theoretical logic and empirical evidence suggest that actions taken in the present will likely not have a predictable effect on the crises of the future, for better or for worse. The almost overwhelming tendency to try to send messages through national actions increases the odds of policy mishaps and outright folly, for at least two reasons. First, and most basically, an eye toward the future prevents complete focus on the present. During a crisis, the national interest cannot be correctly ascertained unless policymakers de-link present concerns from future expectations. Second, as unsettling as it may be, the future is not subject to our control. There is much that can and will occur between the current crisis and the next, and the international environment will change in quite unpredictable ways. Target actors – whether they be superpowers or terrorist groups or vaguely-defined “threats” – are not likely to believe that the actions of a state give clues to its future actions. In other words, they believe that our actions are independent, and there is little that can be done to change that.81 Generally speaking, therefore, policymakers are wise to fight the natural temptation to look beyond the current crisis when deciding on action.

Honor is a socially determined good, in the sense that the community is the ultimate arbiter of whether any individual possesses it. Likewise, the status of its credibility is beyond the control of the United States. Neither people nor states own their reputation, which can be affected by the actions to some extent but ultimately exist primarily in the minds of others. “Credibility exists,” noted the recent U.S. politician perhaps most obsessed with its maintenance, “only in the eye of the beholder.”82 Try as they might, states cannot exert complete control over their reputations or level of credibility; target adversaries and allies will ultimately form their own perceptions, ones that will be affected by their needs and goals. Even if states were to take what appeared to be the logical actions to protect their credibility, it is possible (perhaps likely) that others will not receive the messages in the way they were intended.83 Sending messages for their consideration in future crises, therefore, is all but futile.
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Self-interest overwhelms legal disputes

Kristin Archick, Congressional Research Service Specialist in European Affairs, 9/4/13, U.S.-EU Cooperation Against Terrorism, http://www.fas.org/sgp/crs/row/RS22030.pdf
The September 11, 2001, terrorist attacks on the United States and the subsequent revelation of Al Qaeda cells in Europe gave new momentum to European Union (EU) initiatives to combat terrorism and improve police, judicial, and intelligence cooperation among its member states. Other deadly incidents in Europe, such as the Madrid and London bombings in 2004 and 2005 respectively, injected further urgency into strengthening EU counterterrorism capabilities and reducing barriers among national law enforcement authorities so that information could be meaningfully shared and suspects apprehended expeditiously. Among other steps, the EU has established a common definition of terrorism and a common list of terrorist groups, an EU arrest warrant, enhanced tools to stem terrorist financing, and new measures to strengthen external EU border controls and improve aviation security.

As part of its drive to bolster its counterterrorism capabilities, the EU has also made promoting law enforcement and intelligence cooperation with the United States a top priority. Washington has largely welcomed these efforts, recognizing that they may help root out terrorist cells both in Europe and elsewhere, and prevent future attacks against the United States or its interests abroad. U.S.-EU cooperation against terrorism has led to a new dynamic in U.S.-EU relations by fostering dialogue on law enforcement and homeland security issues previously reserved for bilateral discussions. Contacts between U.S. and EU officials on police, judicial, and border control policy matters have increased substantially since 2001. A number of new U.S.-EU agreements have also been reached; these include information-sharing arrangements between the United States and EU police and judicial bodies, two new U.S.-EU treaties on extradition and mutual legal assistance, and accords on container security and airline passenger data. In addition, the United States and the EU have been working together to curb terrorist financing and to strengthen transport security.

Multiple alt causes

Kristin Archick, Congressional Research Service Specialist in European Affairs, 9/4/13, U.S.-EU Cooperation Against Terrorism, http://www.fas.org/sgp/crs/row/RS22030.pdf
Nevertheless, some challenges persist in fostering closer U.S.-EU cooperation in these fields. Among the most prominent and long-standing are data privacy and data protection issues. The EU considers the privacy of personal data a basic right and EU rules and regulations strive to keep personal data out of the hands of law enforcement as much as possible. Over the years, the negotiation of several U.S.-EU information-sharing agreements, from those related to tracking terrorist financial data to sharing airline passenger information, has been complicated by EU concerns about whether the United States could guarantee a sufficient level of protection for European citizens’ personal data. EU worries about U.S. data protection safeguards and practices have been further heightened by the public revelations in June 2013 of U.S. National Security Agency (NSA) surveillance programs and news reports alleging that U.S. intelligence agencies have monitored EU diplomatic offices and computer networks. Other issues that have led to periodic tensions include detainee policies, differences in the U.S. and EU terrorist designation lists, and balancing measures to improve border controls and border security with the need to facilitate legitimate transatlantic travel and commerce.
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Al-Bihani has protected detention authority and limited habeas petitions—the aff opens the floodgates

Waring, 12
(JD Candidate-Georgetown & KU Aff Author, “The Removal of International Law from Guantanamo Detainee Litigation: Problems and Implications of Al-Bihani v. Obama, 43 Geo. J. Int'l L. 927, Spring, Lexis)

The repercussions from Al-Bihani have and will continue to have a significant effect on the status of habeas petitions. The rejection of international law called into question the prior detention standard established by Gherebi and Hamlily as well as the cases that relied on their reasoning. The rationales in Gherebi and Hamlily relied on the reasoning in Hamdi that international law informed the bounds of detention authority under the AUMF. This section will explore the implications of the Al-Bihani opinion on these previous standards of detention. After the decision in Al-Bihani was issued, the petitioners filed for a rehearing en banc. The rehearing was denied, but because of the unusual nature of the denial, it resulted in almost 113 pages of concurring opinions. Seven judges from the ten-judge panel included a one sentence concurring opinion that caused the upset. n155 In this short opinion, the seven judges stated, "We decline to en banc this case to determine the role of international law-of-war principles in interpreting the AUMF because . . . the panel's discussion of that question is not necessary to the disposition of the merits." n156 Because this one sentence implied that the original panel opinion discussing the role of international law was dicta, Judge Brown and Judge Kavanaugh, who were both on the original panel, wrote separate concurring opinions. n157 An analysis of the various opinions set forth in this order is beyond the scope of this paper. However, it is important to note that the seven-judge statement, which found the international law analysis was dicta, could have called into question the impact that the original Al-Bihani decision would have. However, an examination of the subsequent cases shows that the international law analysis was not disregarded as dicta and therefore Al-Bihani has had a significant impact. n158 Assuming, arguendo, that the use of international law would not have [*950] changed the outcome in the case of Mr. Al-Bihani, n159 this opinion is nonetheless significant because it had the effect of changing the outcome in other Guantanamo cases. As mentioned previously, the Al-Bihani decision called into question the holdings of Gherebi and Hamlily, which were grounded in international law. First, with respect to the "substantial support" prong, both Gherebi and Hamlily limited the President's detention authority using international law. The Gherebi court found that a substantial support basis for detention is only valid if limited to individuals that are effectively part of the armed forces of the enemy, in accordance with international law. n160 The Hamlily opinion went even further, finding that international law prohibited the use of "substantial support" as an independent basis of detention. n161 Although they are never expressly addressed, the Al-Bihani opinion casts doubt on these prior holdings because the Al-Bihani court clearly stated that the support prong was a valid criterion that is independently sufficient to satisfy the standard of detention. n162 Second, the opinions in Gherebi and Hamlily also applied international law to limit the President's detention authority with respect to the "part of prong. These opinions were in agreement that in order to be "part of the enemy forces, consistent with international law, the authority to detain had to be limited to members of enemy armed forces who were in the "command structure" of the enemy organization. n163 Thus, according to both Gherebi and Hamlily, the key question was whether the individual was within the command structure of enemy forces. n164 The Al-Bihani opinion called this standard into question as well because it rejected the role of international law in limiting the scope of detention authority, so a standard grounded in international law was suspect. The standard used in Al-Bihani was not a command structure analysis, but instead, it is analyzed under the MCA definition of substantially or materially supported. n165 The command structure analysis appeared to be considerably weakened. [*951] Whatever uncertainty may have existed as to whether the command structure analysis from Gherebi and Hamlily was still relevant was settled when the D.C. Circuit Court decided Awad v. Obama n166 and Bensayah v. Obama. n167 Both of these cases relied on the reasoning in Al-Bihani to overturn the command structure requirement. n168 The Awad opinion did not look to the law of war at all; instead it followed Al-Bihani and only looked to domestic sources. n169 Troublingly, this opinion failed to include any reference to Hamdi at all in its analysis of the detention standard. Instead it relied exclusively on the text of the AUMF and the language from Al-Bihani. n170 In doing so, the court found that the command structure analysis was not required because nowhere in the AUMF did it mention command structure. n171 The court found that being part of the command structure is sufficient to detain, but it is not necessary. n172 The court in Bensayah followed the same reasoning as Awad in upholding the removal of command structure limit from the President's detention authority. n173 V. AL-BIHANI'S EFFECT ON DETAINEES--CASE STUDIES With the Gherebi and Hamlily cases undermined, the decisions that were grounded in their reasoning were called in to question. This has resulted in prior grants of habeas being overturned in three cases. These cases illustrate how the removal of international law has broadened the scope of presidential detention authority and created a judicial process that is not an effective check on the Executive. n174 And perhaps most disconcerting is that none of these opinions discuss the Supreme Court's analysis in Hamdi. [*952] A. Removal of International Law Results in Loss of Habeas Petitions 1. Hatim: Reverse and Remand for Rehearing Mr. Hatim has been affected in a significant way by the removal of international law from the President's detention authority--the prior grant of his habeas petition has been reversed. n175 In Hatim v. Gates, the District Court used the standard of detention laid out in Hamlily (i.e., support was not an independent grounds for detention) to grant the petition for habeas corpus. n176 The District Court found that detention was not justified because Mr. Hatim was not part of enemy forces because he was not within the command structure. n177 Although the District Court implied that Mr. Hatim might have supported enemy armed forces, the court did not reach a determination on support because it found, relying on Hamlily, that the "substantial support" prong was not an independent basis for detention because it was contrary to the law of war. n178 On appeal, the Circuit Court reversed this decision based on Al-Bihani. n179 The appeals court held that the District Court's ruling was "directly contrary" to the Al-Bihani standard, and that anyone who purposefully and materially supports Al-Qaida or the Taliban could be detained. n180 Additionally, the court found that the command structure analysis was incorrect in light of Awad and Bensayah. n181 As a result, Mr. Hatim's habeas case was remanded back to the lower court for a new review to determine if he could be held under either the "part of [*953] prong or the "substantially support" prong. n182 Thus, for Mr. Hatim, the removal of international law from the Guantanamo habeas litigation may result in many more continued years of detention. 2. Salahi: Reverse and Remand for Rehearing Mr. Salahi sought and was granted habeas relief after the District Court determined that he was not "part of the enemy forces because he did not receive or execute orders from the enemy organization (i.e., he was not part of the command structure). n183 Although the District Court found that Mr. Salahi swore bayat n184 and was a member of Al-Qaida in 1990, it held that the government had to show that he was still within its command structure when he was captured on November 2001. n185 The District Court held that the government had only shown that Mr. Salahi was "an Al-Qaida sympathizer-perhaps a 'fellow traveler' [and] that he was in touch with Al-Qaida members," but not that he was "part of Al-Qaida's command structure at the time of his capture. n186 The Circuit Court reversed and remanded for rehearing because the analysis of whether the detainee was "part of enemy forces was based on a repudiated standard grounded in international law. n187 The Circuit Court found that the broader definition for the "part of prong should apply in this case, and the District Court should determine if any of the services Mr. Salahi was accused of providing were sufficient under this standard. n188 Similar to Mr. Hatim, Mr. Salahi is likely to spend many more years imprisoned in Guantanamo due to the removal of international law from the scope of detention authority. [*954] 3. Uthman: Reverse and Remand for Denial The removal of international law limits on the President's detention authority resulted in the reversal of a habeas grant for Mr. Uthman. n189 The District Court applied the Hamlily and Gherebi command structure test and determined that Mr. Uthman was not "part of Al-Qaida. n190 The District Court found that Mr. Uthman: (1) studied at a school at which other men were recruited to fight for [Al-Qaida]; (2) received money for his trip to Afghanistan from an individual who supported jihad; (3) traveled to Afghanistan along a route also taken by [Al-Qaida] recruits; (4) was seen at two [Al-Qaida] guesthouses in Afghanistan; and (5) was with [Al-Qaida] members in the vicinity of Tora Bora after the battle that occurred there. n191 However, it held that none of these facts were enough to find that Mr. Uthman was part of the command structure of Al-Qaida. n192 On appeal, the Circuit Court reversed the lower court's ruling on the grounds that the command structure analysis, based in law of war, was no longer a necessary component in the determination of whether a detainee was "part of Al-Qaida. n193 The Circuit Court went on to make a determination, based on the uncontested facts, using the more expansive standard from Bensayah and Awad which did not rely on international law. n194 The Circuit Court found that because Mr. Uthman's life was "intertwined with [Al-Qaida's] operations" he was more likely than not part of Al-Qaida. n195 After making this determination the court outright denied the petition for habeas corpus. n196 Thus, the removal of international law from the scope of detention authority has resulted in Mr. Uthman's continued detention in Guantanamo.

Lohman 12 (Lawfare blog, Al-Bihani v. Obama, 590 F.3d 866 (D.C. Cir. 2010) By Julia Lohmann Monday, November 12, 2012 at 4:10 PM)

Al-Bihani v. Obama, 590 F.3d 866 (2010)

Summary
In the first D.C. Circuit case ruling on the merits of a Guantanamo detainee’s habeas petition post-Boumediene (LINK), the D.C. Circuit rejected Ghaleb Nassar al-Bihani’s appeal from a denial of the writ by the D.C. District Court.  The Circuit Court, in its ruling, established procedural protections, standards and burdens of proof for Guantanamo detainee habeas proceedings.  It also held that  the Authorization for Use of Military Force was not limited by the international laws of war.

Habeas Link

Habeas would collapse military operations

Ford, 10

(Colonel, U.S. Army Judge Advocate General's Corps, currently serving as the Staff Judge Advocate, Multi-National Security Transition Command-Iraq, Baghdad, Iraq, “Keeping Boumediene off the Battlefield: Examining Potential Implications of the Boumediene v. Bush Decision to the Conduct of United States Military Operations,” 30 Pace L. Rev. 396, Winter, Lexis)

IV. Conclusion  Strikingly, in the penultimate paragraph of his dissent in Boumediene, Chief Justice Roberts asked "who has won?" n52 The apparent answer is that no one wins. Not the detainees, as Chief Justice Roberts wrote, for they are left "with only the prospect of further litigation to determine the content of their new habeas right." n53 Not the U.S. Congress, as its role in legislating "has been unceremoniously brushed aside," n54 and not the "Great Writ," (the Writ of Habeas Corpus), as it has been relegated to application at some "jurisdictionally quirky outpost" known as Guantanamo Bay. n55 Forebodingly, Chief Justice Roberts concludes that two other more important entities have also not won:  [And] not the rule of law, unless by that is meant the rule of lawyers, who will now arguably have a greater role than military and intelligence officials in shaping policy for alien enemy combatants. And certainly not the American people, who today lose a bit more control over the conduct of this Nation's foreign policy to unelected, politically unaccountable judges. n56  In a Boumediene environment, military personnel would know that essentially every prisoner is a federal case. The federal court would, in a real sense, be there on the battlefield too, dictating the conduct of military operations. If Boumediene were applied to the battlefield, plans, procedures, and military tactics would undoubtedly change. In an environment where the United States exercises functional control, the Boumediene protections, and perhaps even more domestic legal protections, would apply to detained personnel. But in the traditional battlefield environment, where the United States does not [*416] exercise functional control, it would be business as usual for our military forces. The DoD (or a court) would conduct the functional analysis, and soldiers would know, in theory, during the planning stages and execution of a mission, whether habeas rights lie with the enemy they may detain. In the worst-case scenario, the military planners would make the wrong decision on whether functional sovereignty lies with the United States. The result is, essentially, Guantanamo all over again - a painful and untenable situation not only for the military but also for the executive branch and the court system that may have to hear the cases. Soldiers know the business of seizing and holding terrain, and it is difficult enough to fight a war against an enemy that ascribes to and follows the Geneva Conventions. Fighting against terrorists who openly disregard the Conventions, behead prisoners and kill civilians is even more daunting. Extending Boumediene to the battlefield makes a difficult military situation even worse. On a spectrum of negative repercussions, extending Boumediene is the practical equivalent of placing a pile of rocks into a soldier's already full rucksack; tauntingly and spitefully laughing in the face of service members who have risked their lives on dangerous missions, not to mention the friends, family, and a Nation whose loved ones were lost on those missions; and giving the enemy, on a legal silver platter, former captives to return to the fight or valuable intelligence information with which to kill more Americans. The impact and effect would be felt from the highest levels of the DoD, to theater commanders, to commanders on the ground, to soldiers in the field executing a mission, and to a regretful Nation. Boumediene should not and cannot be extended.
It would overwhelm the military and collapse operations

Yoo, 5 

(Law Prof-UC Berkeley, “Enemy Combatants and the Problem of Judicial Competence,” http://media.hoover.org/sites/default/files/documents/0817946225_69.pdf, accessed 8/9/13, JTF]

The writ, since it is held to be a matter of right, would be equally available to enemies during active hostilities as in the present twilight between war and peace. Such trials would hamper the war effort and bring aid and comfort to the enemy. They would diminish the prestige of our commanders, not only with enemies but with wavering neutrals. It would be difﬁcult to devise a more effective fettering of a ﬁeld commander than to allow the very enemies he is ordered to reduce to submission to call him to account in his own civil courts and divert his efforts and attention from the military offensive abroad to the legal defensive at home. Nor is it unlikely that the result of such enemy litigiousness would be a conﬂict between judicial and military opinion highly comforting to enemies of the United States.28 Add to these concerns the important military interest, only made more acute by the unconventional nature of the war with al Qaeda, of interrogating enemy combatants for information about coming attacks. Unlike previous wars, the current enemy is a stateless network of religious extremists who do not obey the laws of war, who hide among peaceful populations, and who seek to launch surprise attacks on civilian targets with the aim of causing massive casualties. They have no armed forces to target, no territory to defend, no people to protect, and no fear of killing themselves in their attacks. The front line is not solely a traditional battleﬁeld, and the primary means of conducting the war includes the efforts of military, law enforcement, and intelligence ofﬁcers to stop attacks before they occur. Information is the primary weapon in the conﬂict against this new kind of enemy, and intelligence gathered from captured operatives is perhaps the most effective means of preventing future terrorist attacks upon U.S. territory. According to this understanding of war, de novo judicial review threatened to undermine the very effectiveness of the military effort against al Qaeda. A habeas proceeding could become the forum for recalling commanders and intelligence operatives from the ﬁeld into open court; disrupting overt and covert operations; revealing successful military tactics and methods; and forcing the military to shape its activities to the demands of the judicial process. Indeed, the discovery orders of the trial judge in Hamdi threatened to achieve exactly these results. Appropriate concern over these considerations should have led the Court to adopt the “some evidence” standard, which promised to narrow judicial inquiry to the facts known to the government and subject to production in court. Justice Thomas, who observed that courts “lack the expertise and capacity to second-guess” the battleﬁeld decisions made by the military and ultimately the president, agreed with this approach
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Howell 7

William, professor of political science at U-Chicago, and Jon C. Pevehouse, professor of Political Science UW-Madison, “While Dangers Gather : Congressional Checks on Presidential War Powers,” 2007 ed.
SIGNALING RESOLVE To the extent that congressional discontent signals domestic irresolution to other nations, the job of resolving a foreign crisis is made all the more difficult. As Kenneth Schultz shows, an ''opposition party can undermine the credibility of some challenges by publicly opposing them. Since this strategy threatens to increase the probability of resistance from the rival state, it forces the government to be more selective about making threats "—and, concomitantly, more cautious about actually using military force.'4 When members of Congress openly object to a planned military operation, would-be adversaries of the United States may feel emboldened, believing that the president lacks the domestic support required to see a military venture through. Such nations, it stands to reason, will be more willing to enter conflict, and if convinced that the United States will back down once the costs of conflict are revealed, they may fight longer and make fewer concessions. Domestic political strife, as it were, weakens the ability of presidents to bargain effectively with foreign states, while increasing the chances that military entanglements abroad will become protracted and unwieldy. A large body of work within the field of international relations supports the contention that a nation's ability to achieve strategic military objectives in short order depends, in part, on the head of state's credibility in conveying political resolve. Indeed, a substantial game theoretic literature underscores the importance of domestic political institutions and public opinion as state leaders attempt to credibly commit to war,75 Confronting widespread and vocal domestic opposition, the president may have a difficult time signaling his willingness to see a military campaign to its end, While congressional opposition may embolden foreign enemies, the perception on the part of allies that the president lacks support may make them wary of committing any troops at all.

Rogue states/terrorists are the only scenarios for escalation

Gable 11

William, US Army War College, “An Era of Persistent Conflict?,” http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ADA560155
Exceptional individuals are key contributors to the turmoil the U.S. experienced in the last decade through the present, and their objectives could portend continued conflict. While the existence of these exceptional individuals alone does not necessarily assure conflict, the ideologies they espouse are underpinned by religion adding a nondeterrable dimension to their struggle. The actual or perceived preponderance of U.S. power will not diminish the likelihood of future attacks. In fact, such attacks will only serve to enhance these organizations‘ status and power, fueling every aspect of their operations from recruiting to financing operations. Consequently, threats from non-state actors will continue. Depending on the potential destruction inflicted by any terrorist attack, the attacker‘s sanctuary, and the threat posed to the aforementioned governments, the U.S. may be compelled to fight wars similar to the war in Afghanistan. Conflict with another state is possible, though less likely. Although the relative decline of U.S. economic power in relation to China appears to constitute a potential ―window‖ or threat to peace, both governments are aware of the risks and are working to mitigate them. Moreover, the U.S., China, and Russia represent deterrable nuclear powers, states dissuaded from conflict with each other due to the potential costs of a nuclear exchange. Conflict between these states appears unlikely. However, existing theory suggests problems with nondeterrable states that are not responsive to punishment or are willing to take risks that prompt conflict. North Korea and Iran seem to fit this description. Their efforts to develop, acquire, and possibly proliferate nuclear weapons, combined with the potential threat posed by a non-state actor acquiring such weapons, form conditions that indicate a strong possibility of war. In particular, Iran‘s nuclear program presents a potentially ominous window. Should diplomacy, sanctions, and cyber attacks fail to sidetrack Iran‘s nuclear program, the U.S. will be presented with an ever-narrowing window to act with force to deny Iran this capability. This could result in conflict with Iran. While false optimism is a potent and pervasive cause of war, recent experience with war and the nature of these and likely future conflicts will diminish leaders support for initiating war. Similarly, the current economic conditions and concern over the national debt will dampen leaders‘ enthusiasm for wars. But existing theories that discuss these factors fail to consider the impact of non-state actors. Thus, conflict is still possible despite them. Overall, the combination of factors seems to indicate continuing conflict with nonstate actors and potential conflict with states over development and proliferation of nuclear weapons. These factors identify specific circumstances where U.S. involvement in war is likely, and represent the primary drivers for concluding that the current era will be one of persistent conflict. The U.S. government should use all of the elements of power to focus on these factors to prevent what history and theory suggest the inevitability of war.
2nc turns i-law
Turns the entirety of international law

Abebe and Posner 11

DANIEL ABEBE & ERIC A. POSNER, Assistant Professor and Kirkland & Ellis Professor, University of Chicago Law School, Virginia Journal of International Law, 2011, "The Flaws of Foreign Affairs Legalism", Vol. 51, Issue 3, http://www.vjil.org/assets/pdfs/vol51/issue3/Abebe___Posner.pdf
2. The American Executive’s Contribution to International Law Let us now compare the judiciary’s record with that of the executive. To keep the discussion short, we will focus on post-World War II activity. The executive has been the leading promoter of international law. It has negotiated and ratified (sometimes with the Senate’s consent, sometimes with Congress’s consent, and sometimes without legislative consent) thousands of treaties over the last sixty years,153 including the fundamental building blocks of the modern international legal system, such as the UN Charter, the GATT/WTO, the International Covenant for Civil and Political Rights, and the Genocide Convention. Through the U.S. State Department, the executive issues annual reports criticizing foreign countries for human rights violations, and the U.S. government has frequently, although not with complete consistency, issued objections when foreign countries violate human rights.154 The executive has also negotiated and signed other important treaties to which the Senate has withheld consent — including the Vienna Convention on the Law of Treaties, the International Covenant on Economic, Social and Cultural Rights, the Convention on the Law of the Sea, the Convention on the Rights of the Child, and the Convention on the Elimination of All Forms of Discrimination Against Women, among others.155 The executive has also been instrumental in creating modern international institutions, including the UN Security Council, the GATT/WTO system, the World Bank, and the IMF.156 Much of what we said might seem too obvious to mention. One can hardly imagine the judiciary deciding on its own that the United States must create or join some new treaty regime. But these obvious points have been overlooked in the debate about the role of the judiciary in foreign affairs. Virtually everything the judiciary does in this area depends on prior executive action. Only the constitutional interpretation cases seem truly judge-initiated, for in these cases, the Court sometimes cites treaties that the United States has not ratified and sometimes cites the laws of foreign nations. The claim that the judiciary can, and even does, play a primary role in the adoption of international law is puzzling. In almost all cases, the judiciary must follow the executive’s lead. This also means that if the judiciary interprets treaties and other sources of international law in an aggressive way — in a way that the executive rejects — the executive may respond by being more cautious about negotiating treaties and adopting international law in the first place. This possible backlash effect has not been documented, but is plausible. As we discuss in the next section, fears of judicial enforcement of certain treaty obligations led to an effort by the Senate to ensure that those treaties would not have domestic legal effect.
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Not codifying CIL restraints is better – unwritten norms are easier to implement

Pildes 3

Richard, An-Bryce Professor of Law, New York University School of Law, Conflicts Between American and European Views of Law: The Dark Side of Legalism, 44 Va. J. Int'l L. 145 2003-2004
In some contexts, unwritten norms can be more effective constraints, precisely because they enable a desirable flexibility for dealing with exceptional contexts involving political power. . . . Indeed, advocates of formal legal codification as a solution to problems of political power sometimes trade too easily on an implicit or explicit claim that the only alternative to law is force and chaos. Instead, the alternative to a legal text such as the UN Charter is a world in which limitations on state use of force are left to debate, determination, and enforcement through the system of international relations itself. . . . The choice is between the greater rigidity (and loss of flexibility) that tends to come with formal codification and the greater flexibility (and opportunity for unprincipled exercise of power) that comes from a less text-bound system of general principles of international relations. … We should ask, for example, whether the multilateral military intervention in Kosovo that eventually took place (or the international intervention that never did take place in Bosnia) would have been easier to bring about – and many more lives have been saved – had the general norm against state use of force or the mechanisms by which collective force was mobilized been left to political debate and practice, rather than being codified into the form of a strong legal rule embodied in the UN Charter. Would a more flexible interpretation of this principle have been easier to achieve if the general “rule” had been left expressed as a norm instead of being turned into a textually embodied, formal rule of international law? . . . First, the Security Council had to decide whether the conditions that justified collective deployment of force were present in the Kosovo context. Second, once the Security Council failed to come to that conclusion, the further decision had to be made whether the collective use of force by NATO, not endorsed by the Security Council, nonetheless complied with the Charter. … Would collective action to stop the ethnic cleansing in Kosovo have emerged more quickly had the codified provisions of the UN Charter not stood in the way? [Update: I believe roughly a year was spent debating the intervention, including its legality] It is impossible to know, given the relationship between material national self-interest and rule-of-law like considerations in the actions and discourse of states in this area. Would the arguments against intervention have been considered less forceful if the rules of the Charter had not been codified in text but instead existed as softer principles of international relations? If codification of these rules against the use of collective force (except with Security Council authorization, and even then, for perhaps only limited purposes), contributed to inaction or delay in any of these humanitarian contexts in recent years, that would be a serious cost of legal formalization that must be taken into account. Again, remember that we are dealing with relatively exceptional, singular contexts. . . . There is a critical question of whether legalization of norms has, as a dark side, the reduction in flexible interpretation of the underlying norms in new contexts. We ought not to preclude that debate by an overly simple assumption that more law, or more legalization, is always to the good. Perhaps the advantages of general, written rules, despite how over-or under-inclusive they might be – justifies this loss of flexibility; perhaps the relevant actors are likely to be just as appropriately flexible with law as they are with norms. But we need to consider these questions before simply assuming that legalization, clarity, and textual commitment are unadorned virtues.

ambiguity link

Legal ambiguity over how treaties are interpreted in a military context destroy warfighting – the threaties they incorporate are overly restrictive and shatter operational clarity 
Corn 9 (Geoffery, JD from GW Law and LLM in US Army, Professor of National Security Law teaching National Security Law, The Law of Armed Conflict, Criminal Law, Criminal Procedure, , Comparative Terrorism Law, International Law, Ethics for Prosecutors, and Military Law for Civilian Practitioners @ South Texas College of Law, “ Mixing Apples and Hand Grenades: The Logical Limit of Applying Human Rights Norms to Armed Conflict” November 23, 2009, Journal of International Humanitarian Legal Studies, Forthcoming) 

Furthermore, while it might be tempting to assume that shifting from one use of force paradigm to another is a simple task, those familiar with the relationship between training and operational effectiveness know this is a highly complex process. As a result, effective training must be mission driven, which means that preparation for armed conflict must focus primarily on developing a warrior ethos derived from the armed conflict use of force paradigm: deadly force as a measure of first resort.134 Therefore, soldiers are trained to employ deadly force against such targets, irrespective of the conduct they encounter. Furthermore, based on the relative clarity provided by the rule of military objective pursuant to which operational opponents are subject to attack with maximum lethality and all other individuals are the object of protection, it is the minimization of the harmful effects of lawful targeting of military objectives that is the focus or proportionality analysis.

Subjecting belligerents in armed conflict to the influence of a human rights use of force legal framework is also operationally untenable. The presumptions discussed above have been developed to strike an operationally logical compromise between the risks imposed on members of armed forces (and in the contemporary battle space members of organized non-state belligerent forces135) and civilians. As noted above, accommodating the legitimate needs of the state subdue armed organized opponents has historically been regarded as justifying an imposition of increased risk to members of belligerent groups. In contrast, the presumption that only members of such groups present an ongoing threat justified subjecting the armed forces to increased risk resulting from a presumptive immunity to individuals falling outside that status category. This presumption/risk relationship is unjustified in a peacetime setting precisely because the nature of the threat and the government objectives are simply not analogous. 

Operational clarity would also be severely compromised by such a mixing of legal paradigms. Unlike the traditional execution of combat operations, belligerents would be forced to engage an opponent under a de facto if not de jure presumption that all uses of force are unjustified and excessive. This would invariably create the risk that every ―shoot/don‘t shoot‖ decision would be subject to critique requiring belligerents to justify on an individual basis their use of force judgments. This is acceptable in an operational context without the presence of armed hostile opposition groups, precisely because the presumption against the use of deadly force will not be expected to compromise mission effectiveness or place the forces in significant danger. When, however, the operational context involves the threat of encountering organized hostile opponents whose operations transcend normal criminality and rise to the level of armed conflict, such a presumption not only compromises the legitimate function of the state action by degrading the effectiveness of forces in subduing the opponent, it also endangers individual members of the force by producing an inevitable hesitancy to employ deadly force.136 It is therefore unsurprising that the history of armed conflict and the law developed to regulate armed conflict compel the conclusion that it is the precise opposite presumption that must dictate belligerent interactions in the battle space.

training link

Stable use of battlefield norms are key to military training – breaking that paradigm leads to operational failure 

Geoffrey Corn 10, Professor of Law and Presidential Research Professor, South Texas College of Law, 2010, “Mixing Apples and Hand Grenades: The Logical Limit of Applying Human Rights Norms to Armed Conﬂict,” International Humanitarian Legal Studies 1 (2010) 52–94

Furthermore, while it might be tempting to assume that shifting from one use of force paradigm to another is a simple task, those familiar with the relationship between training and operational eﬀectiveness know this is a highly complex process. As a result, eﬀective training must be mission driven, which means that preparation for armed conﬂict must focus primarily on developing a warrior ethos derived from the armed conﬂict use of force paradigm: deadly force as a measure of ﬁrst resort. 134 Therefore, soldiers are trained to employ deadly force against such targets, irrespective of the conduct they encounter. Furthermore, based on the relative clarity provided by the rule of military objective pursuant to which operational opponents are subject to attack with maximum lethality and all other individuals are the object of protection, it is the minimization of the harmful eﬀects of lawful targeting of military objectives that is the focus or proportionality analysis. 

AT: Syria Thumper

Only constrains humanitarian operations

Goldsmith 8/31/13

Jack, Henry L. Shattuck Professor at Harvard Law School, where he teaches and writes about national security law, presidential power, cybersecurity, international law, internet law, foreign relations law, and conflict of laws. Before coming to Harvard, Professor Goldsmith served as Assistant Attorney General, Office of Legal Counsel from 2003–2004, and Special Counsel to the Department of Defense from 2002–2003. Professor Goldsmith is a member of the Hoover Institution Task Force on National Security and Law, “Obama’s Request to Congress Will Not Hamstring Future Presidents (Except for Some Humanitarian Interventions),” http://www.lawfareblog.com/2013/08/obamas-request-to-congress-will-not-hamstring-future-presidents-except-for-some-humanitarian-interventions/
Peter Spiro at OJ, and David Rothkopf of FP whom he cites, both say that President Obama’s request for congressional authorization for Syria will allow Congress to hamstring future Presidents from using military force. Rothkopf exaggerates when he says that President Obama reversed “decades of precedent regarding the nature of presidential war powers” by going to Congress here, and Spiro exaggerates when he says that this is “a huge development with broad implications . . . for separation of powers.” What would have been unprecedented, and a huge development for separation of powers, is a unilateral strike in Syria. Seeking congressional authorization here in no way sets a precedent against President using force in national self-defense, or to protect U.S. persons or property, or even (as in Libya) to engage in humanitarian interventions (like Libya) with Security Council support. Moreover, the President and his subordinates have been implying for a while now that they will rely on Article II to use force without congressional authorization against extra-AUMF terrorist threats (and for all we know they already are). There is no reason to think that unilateral presidential military powers for national self-defense are in any way affected by the President’s decision today. That is as it should be. To the extent that Spiro is suggesting that pure humanitarian interventions might be harder for presidents to do unilaterally after today (I think this is what he is suggesting, but I am not sure), I agree. Kosovo is the only other real precedent here, and the Clinton administration never explained why it was lawful as an original matter. The constitutional problem with pure humanitarian interventions – and especially ones (like Kosovo and Syria) that lack Security Council cover, and thus that do not implicate the supportive Korean War precedent – is that Presidents cannot easily articulate a national interest to trigger the Commander in Chief’s authority that is not at the same time boundless. President Obama, like President Clinton before him in Kosovo, had a hard time making that legal argument because it is in fact a hard argument to make. That is one reason (among many others) why I think it was a good idea, from a domestic constitutional perspective, for the President in this context to seek congressional approval.

Bradley concludes neg

Syria is a link magnifier—it only constrains Obama with the plan
Bradley 9/2/13

Curtis, William Van Alstyne Professor of Law, Professor of Public Policy Studies, and Senior Associate Dean for Academic Affairs. He joined the Duke law faculty in 2005, after teaching at the University of Virginia and University of Colorado law schools. His courses include International Law, Foreign Relations Law, and Federal Courts. He was the founding co-director of Duke Law School’s Center for International and Comparative Law and serves on the executive board of Duke's Center on Law, Ethics, and National Security. Recently, he was appointed to serve as a Reporter on the American Law Institute's new Restatement project on The Foreign Relations Law of the United States., “War Powers, Syria, and Non-Judicial Precedent,” http://www.lawfareblog.com/2013/09/war-powers-syria-and-non-judicial-precedent/
One claim that is being made about President Obama’s decision to seek congressional authorization for military action in Syria is that it is likely to weaken the authority of the presidency with respect to the use of force. Peter Spiro contends, for example, that Obama’s action is “a watershed in the modern history of war power” that may end up making congressional pre-authorization a necessary condition for even small-scale military operations. David Rothkopf states even more dramatically that “Obama’s decision may have done more—for better or worse—to dial back the imperial presidency than anything his predecessors or Congress have done for decades.” If this claim is correct, it will be welcome news to those concerned about the growth of executive power and a matter of concern for those who are fans of robust executive unilateralism. Unfortunately, the commentators making this claim do not identify the mechanism through which the weakening of presidential war authority will occur and have relied instead only on vague intuitions. As an initial matter, we need to bracket the issue of whether Obama’s action will weaken his own power as a political matter. This is a complicated issue: on the one hand, it may signal weakness both to Congress and to other nations; on the other hand, if he obtains congressional authorization, he may be in an ultimately stronger political position, as Jack Goldsmith has pointed out. As I understand it, the claim being made by Spiro, Rothkopf, and others is that the power of the presidency more generally is being weakened. How might this happen? Not through an influence on judicial doctrine: Although courts sometimes take account of historic governmental practices when assessing the scope of presidential authority, they have consistently invoked limitations on standing and ripeness, as well as the political question doctrine, to avoid addressing constitutional issues relating to war powers. In the absence of judicial review, what is the causal mechanism by which the “precedent” of Obama seeking congressional authorization for the action in Syria could constrain future presidential action? When judicial review is unavailable, the most obvious way in which the President is constrained is through the political process—pressure from Congress, the public, his party, etc. In an extreme case, this pressure could take the form of impeachment proceedings, but it does not take such an extreme case for the pressure to have a significant effect on presidential decisionmaking. Indeed, it is easy to think of political considerations that might have motivated Obama to go to Congress with respect to Syria. That’s all fairly clear, but what is unclear is how a non-judicial precedent, such as Obama’s decision to seek congressional authorization for Syria, will have an effect on later decisions with respect to the use of force. The intuition, I think, is that Obama’s action will strengthen the hand of critics of later efforts by presidents to act unilaterally. It will give the critics more “ammunition,” so to speak. But why is this so, and what is meant, specifically, by “ammunition”? Obama claims that he is seeking congressional authorization for policy reasons, not because he is required to do so, and a later president is likely to reiterate that explanation. Moreover, if Obama is seeking congressional authorization for Syria because of political considerations (weak international and domestic support, public weariness about war, etc.), why would a later president feel compelled to follow that precedent when those political considerations do not apply? It is easier to imagine a constraining precedential effect, I think, if Congress votes down an authorization bill on Syria, and the President then declines to take action. After all, Obama has already stated that he has made a decision as Commander in Chief to use force. § Marked 10:23 § If he responds to a negative vote in Congress by not doing so, it might seem like a concession against interest that he lacks authority to act when Congress is opposed. Even if this did produce a constraining precedent, it would have limited effect, since it would not apply when (as is often the case) Congress does not take action one way or the other. But even here, the mechanism of the constraint is uncertain: Obama would likely claim that he was declining to take action for political reasons, such as the reduced likelihood of success created by the disunity between the branches, or the passage of time, or the lack of sufficient international support. Why would a future president facing different circumstances feel constrained by Obama’s inaction?

at: loac thumpers

Obama still retains virtually unlimited detention authority under LOAC

Stimson, 13

(Senior Fellow and Manager, National Security Law Program-Heritage, “Law of Armed Conflict and the Use of Military Force,” 5/16, http://www.heritage.org/research/testimony/2013/05/the-law-of-armed-conflict)

The AUMF and Detention Authority

Despite the fact that the express language of the AUMF does not include the words “detention,” each of the three branches of the federal government, including the Executive Branch across two administrations, has recognized that the AUMF necessarily includes the power to detain those subject to the boundaries of the AUMF. In June 2002, the Bush administration argued in its brief before the Fourth Circuit in the case of United States v. Hamdi, that the authority to detain Yasser Hamdi flowed from the Commander in Chief’s Article II powers and from the “statutory authorization from Congress…Furthermore, the President here is acting with the added measure of the express statutory backing of Congress.” It cited the AUMF. Similarly, in its brief before the Supreme Court in Hamdi in 2004, the Bush administration argued that its detention authority stemmed, in part, from the AUMF as that authority “comes from the express statutory backing of Congress.” And, as is well known by now, the Supreme Court held in Hamdi that “Congress has in fact authorized Hamdi’s detention, through the AUMF.” As the Court explained, citing longstanding, consistent executive practice and the law of war, “detention of individuals [who fought against the United States as part of the Taliban], for the duration of the particular conflict in which they were captured, is so fundamental and accepted an incident to war as to be an exercise of the ‘necessary and appropriate force’ Congress has authorized the President to use.”[10] The Bush administration relied on the AUMF’s detention authority in subsequent cases, including those regarding Jose Padilla and Ali Saleh Kahlah al-Marri. The Obama administration has continued to rely on the AUMF for detention authority. In its first brief before a court on the matter—here, in the context of habeas litigation from three Guantanamo detainees—the administration argued that “The United States bases its detention authority as to such persons on the Authorization for the Use of Military Force.”[11] Their brief went on to say that “detention authority conferred by the AUMF is necessarily informed by principles of the laws of war,”[12] which is a position also taken by the Bush administration and the courts in numerous instances. In particular, it arrived at the following “definitional framework,” premised on the application of the law of armed conflict to the AUMF, that has subsequently been upheld by the United States Court of Appeals for the D.C. Circuit: The President has the authority to detain persons that the President determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, and persons who harbored those responsible for those attacks. The President also has the authority to detain persons who were part of, or substantially supported, Taliban or al-Qaida forces or associated forces that are engaged in hostilities against the United States or its coalition partners, including any person who has committed a belligerent act, or has directly supported hostilities, in aid of such enemy armed forces[13]. Congress, in turn, ratified that framework in Section 1021 of the 2012 National Defense Authorization Act (“NDAA”). That provision “affirms” the authority of the President under the AUMF to detain certain “covered persons”: A person who planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored those responsible for those attacks. A person who was a part of or substantially supported al-Qaeda, the Taliban, or associated forces that are engaged in hostilities against the United States or its coalition partners, including any person who has committed a belligerent act or has directly supported such hostilities in aid of such enemy forces. And although there have been differences between the two administrations in terms of their reliance on Article II powers and detention authority, the fact remains that both administrations have consistently relied on the AUMF to justify detention of members of al Qaeda, the Taliban, and associated forces.

Buchanan concludes neg – says that there’s huge internal debates over whether or not to restrict the president which undermines the legitimacy of the aff but proves the plan galvanizes the ones who want to restrict the president

Buchanan 13 - Government professor @ UT Austin

(Bruce, Presidential Power and Accountability: Toward a Presidential Accountability System, Routledge, pgs. 44-6)

Historically, particularly in the national security arena, the Supreme Court has encouraged presidents more than it has restrained them (Matheson, 2009: 79). For example, it has endorsed the controversial idea that the president is the "sole organ" in foreign affairs (Justice Sutherland in the 1936 Curtiss-Wright case). And it has at least indirectly validated the idea that the president has "inherent power" to do what is necessary to resolve emergencies (in the 1952 Youngstown case the majority disallowed Truman's seizure of the steel mills, but accepted, to varying degrees in different concurring opinions, Truman's claim of inherent unstated constitutional power to act in emergencies).¶ The mixed signals of Youngstown aside, judicial deference to the executive has been the norm in time of war. This makes four recent Supreme Court decisions striking down Bush Administration power assertions a departure from the custom, dating from the 1950s, of using procedural dodges to avoid judgment. According to presidential constitutionalism expert Scott Matheson, it also illustrates how the Court may embolden another accountability agent: the Congress. Matheson argues that for much of the Bush presidency Congress was passive in the face of executive power claims. But the Court set limits and the executive "retreated in the face of judicial review" which helped to encourage the "welcome participation of a coordinate branch" in the form of congressional pushback after the Democrats assumed control in 2006 (Matheson, 2009: 88, 89). These four cases, plus a recent lower court case of similar import, side against the president by tilting toward civil liberties rather than national security.¶ In Hamdan v. Rumsfeld (2006) the Supreme Court, by a 5-3 margin, repudiated the administration's plan to put Guantanamo detainees on trial before military commissions, saying that they were not authorized by federal statute and violated international law (Greenhouse, June 30, 2006: Al). Two other features of the majority decision cut against the administration's understanding of its powers. The Court ruled against the administration's argument that the congressional authorization for the use of military force passed shortly after the September 11, 2001 attacks on the World Trade Center could be interpreted to authorize the military commissions. This ruling put in jeopardy the administration's argument that the same authorization might legitimize its domestic wiretapping program (see below). The Court also ruled that a provision of the Geneva Conventions known as Common Article 3 applies to Guantanamo detainees and is enforceable in federal courts. Article 3 requires humane treatment of captured combatants and prohibits trials except by "a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized people" (quoted in Greenhouse, June 30, 2006: Al).¶ In response to the ruling that the military commissions were not authorized by federal statute, Congress passed the Military Commissions Act of 2006. Signed into law by President Bush shortly after its passage, the Act established rules for trying detainees before special military tribunals, narrowed the Geneva protections available to detainees, and dismissed several hundred detainee lawsuits from the federal courts, replacing habeas corpus review with a more limited and streamlined process. This law also rejected the high court's view in Rasul v. Bush (2004) that Guantanamo detainees may file habeas corpus challenges in U.S. courts. And it tested a proposition set out in Hamdi v. Rumsfeld (2004) which held that U.S. citizen-detainees accused of being enemy combatants must be able to examine the factual basis for detention and be given a fair opportunity to rebut the government's allegations before a neutral decision maker. Granting of habeas corpus rights would meet this standard. But the opinion leaves open the possibility that the standard might also be met by an "appropriately authorized and properly constituted military tribunal." The 2006 Military Commissions Act attempted to meet the standard with the "limited and more streamlined process" noted above (Richey, October 17, 2006: 1). But in a 5-4 2008 decision, Boumediene v. Bush, the Court held that the 2006 Military Commission Act cannot deny full habeas corpus rights to Guantanamo detainees because the procedures it established were not an adequate substitute (Greenhouse, June 13, 2008: Al).¶ Another liberty versus security ruling in August 2006, this one by federal district court judge Anna Diggs Taylor in response to a lawsuit filed by the American Civil Liberties Union, deserves mention. Judge Taylor ruled that the National Security Agency's program to wiretap the international communications of some Americans without a court warrant, secretly approved by President Bush shortly after the 9/11 attacks, violated the Fourth Amendment to the Constitution prohibiting unreasonable searches and seizures, and also the 1978 Foreign Intelligence Surveillance Act (FISA) which requires warrants from a secret court for intelligence wiretaps involving people in the United States.¶ The principled political disagreement over this issue (and the detainee cases) is well illustrated by the contrasting views expressed immediately after the Taylor decision on the leading editorial pages of liberal and conservative America', the New York Times and the Wall Street Journal. These views well capture the essential differences that have divided both the Supreme Court (split decisions) and opposition elite opinion on the scope of presidential power. Said the Times: "The ruling eviscerated the absurd notion that ... the Congress authorized Mr. Bush to do whatever he thinks is necessary when it authorized the invasion of Afghanistan ... [this judge has] reasserted the rule of law over a lawless administration ..." (Ruling for the Law, August 18, 2006: A18). Said the Journal:¶ In this [terror war] environment monitoring the communications of our enemies is neither a luxury nor some sinister plot to chill domestic dissent. It is a matter of life and death ... The real nub of this dispute is the Constitution's idea of "inherent powers" ... the Constitution vests the bulk of the war-making power with the President. It did so, as the Founders explained in the Federalist Papers, for reasons of energy, dispatch, secrecy and accountability ... Judge Taylor can write her opinion and pose for the cameras—and no one can hold her accountable for any Americans who might die as a result.¶ (President Taylor, August 18, 2006: At8)¶ Why did the Court abandon its traditional deference to the executive at war in these cases? It did so because the Bush Administration has been among the most aggressive in history in its attempts to expand presidential power at the expense of individual liberties (Matheson, 2009: 6). Even some conservative justices had doubts about Bush arguments in particular cases (Bravin, June 26, 2008: A10). Nevertheless, the fundamental, principled disagreement between liberal judges seeking to protect individual liberties and conservative judges who generally favor granting more deference and flexibility to the president in wartime is likely to continue.¶ But according to some analysts, this disagreement extends beyond principle and beyond presidential power. If they are right, it points to dysfunctions that, while potentially correctible, constitute a latent threat to Court legitimacy.
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Political constraints check

Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, March 2011, The Executive Unbound, p. 176-7

So far we have attempted to show that the administrative state relaxes legal constraints on the executive, but generates political constraints in the form of public opinion. In this chapter we fit this picture together with the fear of unbridled executive power that is such a prominent strand in liberal legalism. We suggest that liberal legalists overlook the importance of de facto constraints arising from politics, and thus equate a legally unconstrained executive with one that is unconstrained tout court. The horror of dictatorship that results from this fallacy and that animates liberal legalism is what we call "tyrannophobia." Tyranny looms large in the American political imagination. For the framers of the Constitution, Caesar, Cromwell, James II, and George III were antimodels; for the current generation, Hitler takes pride of place, followed by Stalin, Mao, and a horde of tyrants both historical and literary. Students read 1984 and Animal Farm and relax by watching Chancellor Palpatine seize imperial power in Star Wars. Unsurprisingly, comparisons between sitting presidents and the tyrants of history and fiction are a trope of political discourse. Liberals and libertarians routinely compared George W. Bush to Hitler, George III, and Caesar. Today, Barack Obama receives the same treatment, albeit in less respectable media of opinion. All major presidents are called a "dictator" or said to have "dictatorial powers" from time to time.' Yet the United States has never had a Caesar or a Cromwell, or even come close to having one, and rational actors should update their risk estimates in the light of experience, reducing them if the risk repeatedly fails to materialize. By now, 235 years after independence, these risk estimates should be close to zero. Why then does the fear of dictatorship—tyrannophobia—persist so strongly in American political culture? Is the fear justified, or irrational? Does tyrannophobia itself affect the risk of dictatorship? If so, does it reduce the risk or increase it?
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deference now

Huge congressional deference now

Eric Posner, 9/3/13, Obama Is Only Making His War Powers Mightier, www.slate.com/articles/news_and_politics/view_from_chicago/2013/09/obama_going_to_congress_on_syria_he_s_actually_strengthening_the_war_powers.html
President Obama’s surprise announcement that he will ask Congress for approval of a military attack on Syria is being hailed as a vindication of the rule of law and a revival of the central role of Congress in war-making, even by critics. But all of this is wrong. Far from breaking new legal ground, President Obama has reaffirmed the primacy of the executive in matters of war and peace. The war powers of the presidency remain as mighty as ever.
It would have been different if the president had announced that only Congress can authorize the use of military force, as dictated by the Constitution, which gives Congress alone the power to declare war. That would have been worthy of notice, a reversal of the ascendance of executive power over Congress. But the president said no such thing. He said: “I believe I have the authority to carry out this military action without specific congressional authorization.” Secretary of State John Kerry confirmed that the president “has the right to do that”—launch a military strike—“no matter what Congress does.”
Thus, the president believes that the law gives him the option to seek a congressional yes or to act on his own. He does not believe that he is bound to do the first. He has merely stated the law as countless other presidents and their lawyers have described it before him.

The president’s announcement should be understood as a political move, not a legal one. His motive is both self-serving and easy to understand, and it has been all but acknowledged by the administration. If Congress now approves the war, it must share blame with the president if what happens next in Syria goes badly. If Congress rejects the war, it must share blame with the president if Bashar al-Assad gases more Syrian children. The big problem for Obama arises if Congress says no and he decides he must go ahead anyway, and then the war goes badly. He won’t have broken the law as he understands it, but he will look bad. He would be the first president ever to ask Congress for the power to make war and then to go to war after Congress said no. (In the past, presidents who expected dissent did not ask Congress for permission.)

People who celebrate the president for humbly begging Congress for approval also apparently don’t realize that his understanding of the law—that it gives him the option to go to Congress—maximizes executive power vis-à-vis Congress. If the president were required to act alone, without Congress, then he would have to take the blame for failing to use force when he should and using force when he shouldn’t. If he were required to obtain congressional authorization, then Congress would be able to block him. But if he can have it either way, he can force Congress to share responsibility when he wants to and avoid it when he knows that it will stand in his way.
