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Topical affs can only restrict detention authority that is temporally constrained
Larsen, PhD Candidate in Sociology at York University and a Researcher at the York Centre for International and Security Studies, 3/30/2012
(Mike, http://redfile.wordpress.com/2012/03/30/indefinite-detention-2/)

The Wikipedia definition may not be the most useful starting point. For one thing, the reference to ‘enemy combatants’ suggests that the definition is based primarily on the American experience. This is fine, but indefinite detention is a much broader phenomenon. I would suggest that you start by defining the two component concepts:

Detention involves an involuntary deprivation of liberty. Martin and Mitchelson (2009, 460). define detention as “intentional practices that (i) restrict individuals’ ability to move from one place to another and (ii) impose order of space and time so that individual mobility is highly constrained, if not eliminated”. Detention is a form of incarceration that comes in many forms and takes place in a variety of settings, under various legal regimes.

Marten, Lauren L. and Mitchelson, Matthew L. 2009. “Geographies of Detention and Imprisonment: Interrogating Spatial Practices of Confinement, Discipline, Law, and State Power.” In Geography Compass. 3:1 459-477.

Something that is indefinite has no defined limits or boundaries. In the context of a discussion of indefinite detention, this implies something other than a fixed-term sentence or other temporally-constrained period of incarceration. It is a form of detention that is characterized by uncertainty in terms of its limits.
Violation—the plan restricts detention authority temporally-bounded by the cessation of armed hostilities

Oona Hathaway, Yale University professor of law and political science, et al, 2012, The Power to Detain: Detention and Terrorism Suspects After 9/11, www.law.yale.edu/documents/pdf/Intellectual_Life/YLS_PowertoDetain.pdf
For example, the 2002 AUMF uses the same “necessary and appropriate” language used in the 2001 AUMF. In addition, the scope of detention authority under the 2002 AUMF is geographically limited to Iraq and temporally limited to the duration of hostilities in Iraq and/or the temporal scope of the 2002 AUMF; any detention authority that comes with it is also similarly limited. See Military Commissions Act of 2009, Pub. L. No. 111-184, 123 Stat. 2190.
Vote neg

Limits – they shift the topic to any form of military detention, an unpredictable and expansive topic area

Ground – neg ground requires aff mechanism unity – allowing the aff to restrict definite detention skews neg link ground

Precision – the resolution, not the affirmative, is the focal point for neg preparation and research
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Text: The United States federal judiciary should order that all habeas corpus hearings of persons detained at Guantanamo Bay be subject to due process guarantees and that such individuals who have won their habeas corpus hearing be released.

Resolving Guantanamo is sufficient to restore US cred

Elisa Massimino, Human Rights First, 7/24/13, CLOSING GUANTANAMO: The National Security, Fiscal, and Human Rights Implications, http://www.judiciary.senate.gov/pdf/7-24-13MassiminoTestimony.pdf
To the extent that the administration has not resolved the disposition of any detainees prior to the end of hostilities, the administration should repatriate or resettle these detainees at the end of combat operations in Afghanistan or some other reasonable marker of the end of hostilities.

III. Conclusion

In one sense, closing Guantanamo is a numbers problem—how to get from 166 to zero. Once there were 779 prisoners at Guantanamo. The Bush administration resettled or repatriated more than 500 of them. The Obama Administration has gotten that number down to 166, a majority of whom have been cleared for transfer by the Department of Justice, Department of Defense, Department of State, Department of Homeland Security, Office of the Director of National Intelligence, and Joint Chiefs of Staff. The remaining task is about managing risk to achieve an important national security objective on which there is bipartisan consensus. The risks of transfer can be mitigated; the risks of maintaining Guantanamo forever cannot.

But in another sense, closing Guantanamo is about who we are as a Nation. As the President recently said:

“I know the politics are hard. But history will cast a harsh judgment on this aspect of our fight against terrorism, and those of us who fail to end it. Imagine a future – ten years from now, or twenty years from now – when the United States of America is still holding people who have been charged with no crime on a piece of land that is not a part of our country. Look at the current situation, where we are force-feeding detainees who are holding a hunger strike. Is that who we are?”

At a certain point, who we are as a Nation cannot be separated from what we do. Guantanamo is a symbol for many around the world of torture, injustice and illegitimacy. As the United States winds down the war in Afghanistan, Congress and the President have the opportunity to transform this legacy and restore America’s reputation for justice and the rule of law.
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The judiciary adheres to political question deference now—but doctrinal repudiation would reverse that. 

Franck ‘12

Thomas, Murray and Ida Becker Professor of Law, New York University School of Law Wolfgang Friedmann Memorial Award 1999, Political Questions/Judicial Answers
Sensitive to this historical perspective, many scholars, but few judges, have openly decried the judiciary’s tendency to suspend at the water’s edge their jealous defense of the power to say what the law is. Professor Richard Falk, for example, has criticized judges’ “ad hoc subordinations to executive policy”5 and urged that if the object of judicial deference is to ensure a single coherent American foreign po1icy, then that objective is far more likely to be secured if the policy is made in accordance with rules “that are themselves not subject to political manipulation.”6 Moreover, as a nation publicly proclaiming its adherence to the rule of law, Falk notes, it is unedifying for America to refuse to subject to that rule the very aspect of its governance that is most important and apparent to the rest of the world.7 Professor Michael Tigar too has argued that the deference courts show to the political organs, when it becomes abdication, defeats the basic scheme of the Constitution because when judges speak of “the people” as “the ultimate guardian of principle” in political-question cases, they overlook the fact that “the people” are the “same undifferentiated mass” that “historically, unmistakably and, at times, militantly insisted that when executive power immediately threatens personal liberty, a judicial remedy must be available.” Professor Louis Henkin, while acknowledging that certain foreign relations questions are assigned by the Constitution to the discretion of the political branches, also rejects the notion that the judiciary can evade responsibility for deciding the appropriate limits to that discretion, particularly when its exercise comes into conflict with other rights or powers rooted in the Constitution or laws enacted in accordance with its strictures.9 His views echo earlier ones espoused by Professor Louis Jaffe, who argued that while the courts should listen to advice tendered by the political branches on matters of foreign pol icy and national security, “[t]his should not mean that the court must follow such advice, but that without it the court should not prostrate itself before the fancied needs of diplomacy and foreign policy. The claim of policy should be made concrete in the particular instance. Only so may its weight, its content, and its value be appreciated. The claims of diplomacy are not absolute; to question their compulsion is not treason.”° There has been little outright support from the judiciary for such open calls to repudiate the practice of refusing to adjudicate foreign affairs cases on their merits. While some judges do refuse to apply the doctrine, holding it inapplicable in the specific situation or passing over it in silence, virtually none have hitherto felt able to repudiate it frontally. On the other side, some judges continue to argue vigorously for the continued validity of judicial abdication in cases implicating foreign policy or national security. These proponents still rely occasion ally on the early shards of dicta and more rarely on archaic British precedents that run counter to the American constitutional ethos. More frequently today, their arguments rely primarily on a theory of constitutionalism—separation of powers—and several prudential reasons.
Court involvement in national security decisions decimate war fighting capabilities

Yoo 13
John. John Yoo has been a professor of law at the University of California, Berkeley, School of Law since 1993 and a visiting scholar at AEI since 2003. He served as a deputy assistant attorney general in the Office of the Legal Counsel of the U.S. Department of Justice from 2001 to 2003, where he worked on constitutional and national security matters. He also served as general counsel of the Senate Judiciary Committee, and a law clerk to Justice Clarence Thomas and Judge Laurence Silberman. “Hiding behind judicial robes in the battle over national security”Published June 13th. Accessed 6/30/2013. Available at http://www.aei.org/article/foreign-and-defense-policy/defense/hiding-behind-judicial-robes-in-the-battle-over-national-security/
In the most unlikely of outcomes, everyone's favorite crutch in the controversy over the National Security Agency's eavesdropping programs has become the Foreign Intelligence Surveillance Court (FISC). Sitting in a steel vault at the top of the Justice Department building in Washington, D.C., the Court issues warrants under the 1978 FISA law, enhanced by the 2001 Patriot Act, to conduct electronic surveillance of potential spies and terrorists. Until the 1978 FISA, presidents unilaterally ordered electronic surveillance of enemy spies and, later, terrorists, based on their Commander-in-Chief powers. Gathering signals intelligence - i.e., intercepting enemy communications - has long been a weapon in the executive national security arsenal. But stung by the Nixon administration's abuses of the CIA and NSA to pursue its domestic political opponents, the post-Watergate Congress attempted to tame the commander-in-chief with the rule of judges. The Constitution clearly resists the effort to legalize national security. Judges are very good at reconstructing historical events (such as crimes), hearing evidence from all relevant parties in formal proceedings, and finding fair results - because they have the luxury of time and resources. National security and war, however, demand fast decisions based on limited time and imperfect information, where judgments may involve guesses and prediction as much as historical fact. As the Framers well understood, only a single executive could act with the "decision, activity, secrecy, and dispatch" required for the "administration of war" (in the words of Alexander Hamilton's Federalist No. 70). The September 11 attacks made clear the harms of altering the Constitution's original design for war. Concerned that domestic law enforcement might use information gathered under the FISA's lower warrant standards, the FISC erected the much-maligned "wall" that prohibited intelligence agencies from sharing information with the FBI. That wall prevented the CIA from informing the FBI of the identities of two of the 9-11 hijackers who had entered the country. A president acting under his commander-in-chief powers, without the unconstitutional involvement of federal judges, could have ordered the agencies to cooperate to track terrorists whose operations don't stop at national borders. Hiding behind the FISA court may allow our elected leadership to dilute their accountability for the electronic surveillance that has helped stopped terrorist attacks. It may even reassure the public that a pair of impartial judicial eyes has examined the NSA's operations and found them reasonable. But it will also advance the legalization of warfare, which will have the deeper cost of slowing the ability of our military and intelligence agencies to act with the speed and secrecy needed to protect the nation's security. And judicial involvement won't magically subject our intelligence operations to the Constitution. If anything, it will further distort our founding document's original design to fight and win wars.
The impact is the loss of fourth-gen warfighting capabilities that escalate to nuclear use. 

Li ‘9

Zheyao, J.D. candidate, Georgetown University Law Center, 2009; B.A., political science and history, Yale University, 2006. This paper is the culmination of work begun in the "Constitutional Interpretation in the Legislative and Executive Branches" seminar, led by Judge Brett Kavanaugh, “War Powers for the Fourth Generation: Constitutional Interpretation in the Age of Asymmetric Warfare,” 7 Geo. J.L. & Pub. Pol'y 373 2009 WAR POWERS IN THE FOURTH GENERATION OF WARFARE

A. The Emergence of Non-State Actors

Even as the quantity of nation-states in the world has increased dramatically since the end of World War II, the institution of the nation-state has been in decline over the past few decades. Much of this decline is the direct result of the waning of major interstate war, which primarily resulted from the introduction of nuclear weapons.122 The proliferation of nuclear weapons, and their immense capacity for absolute destruction, has ensured that conventional wars remain limited in scope and duration. Hence, "both the size of the armed forces and the quantity of weapons at their disposal has declined quite sharply" since 1945.123 At the same time, concurrent with the decline of the nation-state in the second half of the twentieth century, non-state actors have increasingly been willing and able to use force to advance their causes. In contrast to nation-states, who adhere to the Clausewitzian distinction between the ends of policy and the means of war to achieve those ends, non-state actors do not necessarily fight as a mere means of advancing any coherent policy. Rather, they see their fight as a life-and-death struggle, wherein the ordinary terminology of war as an instrument of policy breaks down because of this blending of means and ends.124 It is the existential nature of this struggle and the disappearance of the Clausewitzian distinction between war and policy that has given rise to a new generation of warfare. The concept of fourth-generational warfare was first articulated in an influential article in the Marine Corps Gazette in 1989, which has proven highly prescient. In describing what they saw as the modem trend toward a new phase of warfighting, the authors argued that: In broad terms, fourth generation warfare seems likely to be widely dispersed and largely undefined; the distinction between war and peace will be blurred to the vanishing point. It will be nonlinear, possibly to the point of having no definable battlefields or fronts. The distinction between "civilian" and "military" may disappear. Actions will occur concurrently throughout all participants' depth, including their society as a cultural, not just a physical, entity. Major military facilities, such as airfields, fixed communications sites, and large headquarters will become rarities because of their vulnerability; the same may be true of civilian equivalents, such as seats of government, power plants, and industrial sites (including knowledge as well as manufacturing industries). 125 It is precisely this blurring of peace and war and the demise of traditionally definable battlefields that provides the impetus for the formulation of a new. theory of war powers. As evidenced by Part M, supra, the constitutional allocation of war powers, and the Framers' commitment of the war power to two co-equal branches, was not designed to cope with the current international system, one that is characterized by the persistent machinations of international terrorist organizations, the rise of multilateral alliances, the emergence of rogue states, and the potentially wide proliferation of easily deployable weapons of mass destruction, nuclear and otherwise. B. The Framers' World vs. Today's World The Framers crafted the Constitution, and the people ratified it, in a time when everyone understood that the state controlled both the raising of armies and their use. Today, however, the threat of terrorism is bringing an end to the era of the nation-state's legal monopoly on violence, and the kind of war that existed before-based on a clear division between government, armed forces, and the people-is on the decline. 126 As states are caught between their decreasing ability to fight each other due to the existence of nuclear weapons and the increasing threat from non-state actors, it is clear that the Westphalian system of nation-states that informed the Framers' allocation of war powers is no longer the order of the day. 127 As seen in Part III, supra, the rise of the modem nation-state occurred as a result of its military effectiveness and ability to defend its citizens. If nation-states such as the United States are unable to adapt to the changing circumstances of fourth-generational warfare-that is, if they are unable to adequately defend against low-intensity conflict conducted by non-state actors-"then clearly [the modem state] does not have a future in front of it.' 128 The challenge in formulating a new theory of war powers for fourthgenerational warfare that remains legally justifiable lies in the difficulty of adapting to changed circumstances while remaining faithful to the constitutional text and the original meaning. 29 To that end, it is crucial to remember that the Framers crafted the Constitution in the context of the Westphalian system of nation-states. The three centuries following the Peace of Westphalia of 1648 witnessed an international system characterized by wars, which, "through the efforts of governments, assumed a more regular, interconnected character."' 130 That period saw the rise of an independent military class and the stabilization of military institutions. Consequently, "warfare became more regular, better organized, and more attuned to the purpose of war-that is, to its political objective."' 1 3' That era is now over. Today, the stability of the long-existing Westphalian international order has been greatly eroded in recent years with the advent of international terrorist organizations, which care nothing for the traditional norms of the laws of war. This new global environment exposes the limitations inherent in the interpretational methods of originalism and textualism and necessitates the adoption of a new method of constitutional interpretation. While one must always be aware of the text of the Constitution and the original understanding of that text, that very awareness identifies the extent to which fourth-generational warfare epitomizes a phenomenon unforeseen by the Framers, a problem the constitutional resolution of which must rely on the good judgment of the present generation. 13 Now, to adapt the constitutional warmarking scheme to the new international order characterized by fourth-generational warfare, one must understand the threat it is being adapted to confront. C. The Jihadist Threat The erosion of the Westphalian and Clausewitzian model of warfare and the blurring of the distinction between the means of warfare and the ends of policy, which is one characteristic of fourth-generational warfare, apply to al-Qaeda and other adherents of jihadist ideology who view the United States as an enemy. An excellent analysis of jihadist ideology and its implications for the rest of the world are presented by Professor Mary Habeck. 133 Professor Habeck identifies the centrality of the Qur'an, specifically a particular reading of the Qur'an and hadith (traditions about the life of Muhammad), to the jihadist terrorists. 134 The jihadis believe that the scope of the Qur'an is universal, and "that their interpretation of Islam is also intended for the entire world, which must be brought to recognize this fact peacefully if possible and through violence if not."' 135 Along these lines, the jihadis view the United States and her allies as among the greatest enemies of Islam: they believe "that every element of modern Western liberalism is flawed, wrong, and evil" because the basis of liberalism is secularism. 136 The jihadis emphasize the superiority of Islam to all other religions, and they believe that "God does not want differing belief systems to coexist."' 37 For this reason, jihadist groups such as al-Qaeda "recognize that the West will not submit without a fight and believe in fact that the Christians, Jews, and liberals have united against Islam in a war that will end in the complete destruction of the unbelievers.' 138 Thus, the adherents of this jihadist ideology, be it al-Qaeda or other groups, will continue to target the United States until she is destroyed. Their ideology demands it. 139 To effectively combat terrorist groups such as al-Qaeda, it is necessary to understand not only how they think, but also how they operate. Al-Qaeda is a transnational organization capable of simultaneously managing multiple operations all over the world."14 It is both centralized and decentralized: al-Qaeda is centralized in the sense that Osama bin Laden is the unquestioned leader, but it is decentralized in that its operations are carried out locally, by distinct cells."4 AI-Qaeda benefits immensely from this arrangement because it can exercise direct control over high-probability operations, while maintaining a distance from low-probability attacks, only taking the credit for those that succeed. The local terrorist cells benefit by gaining access to al-Qaeda's "worldwide network of assets, people, and expertise."' 42 Post-September 11 events have highlighted al-Qaeda's resilience. Even as the United States and her allies fought back, inflicting heavy casualties on al-Qaeda in Afghanistan and destroying dozens of cells worldwide, "al-Qaeda's networked nature allowed it to absorb the damage and remain a threat." 14 3 This is a far cry from earlier generations of warfare, where the decimation of the enemy's military forces would generally bring an end to the conflict. D. The Need for Rapid Reaction and Expanded Presidential War Power By now it should be clear just how different this conflict against the extremist terrorists is from the type of warfare that occupied the minds of the Framers at the time of the Founding. Rather than maintaining the geographical and political isolation desired by the Framers for the new country, today's United States is an international power targeted by individuals and groups that will not rest until seeing her demise. The Global War on Terrorism is not truly a war within the Framers' eighteenth-century conception of the term, and the normal constitutional provisions regulating the division of war powers between Congress and the President do not apply. Instead, this "war" is a struggle for survival and dominance against forces that threaten to destroy the United States and her allies, and the fourth-generational nature of the conflict, highlighted by an indiscernible distinction between wartime and peacetime, necessitates an evolution of America's traditional constitutional warmaking scheme. As first illustrated by the military strategist Colonel John Boyd, constitutional decision-making in the realm of war powers in the fourth generation should consider the implications of the OODA Loop: Observe, Orient, Decide, and Act. 44 In the era of fourth-generational warfare, quick reactions, proceeding through the OODA Loop rapidly, and disrupting the enemy's OODA loop are the keys to victory. "In order to win," Colonel Boyd suggested, "we should operate at a faster tempo or rhythm than our adversaries." 145 In the words of Professor Creveld, "[b]oth organizationally and in terms of the equipment at their disposal, the armed forces of the world will have to adjust themselves to this situation by changing their doctrine, doing away with much of their heavy equipment and becoming more like police."1 46 Unfortunately, the existing constitutional understanding, which diffuses war power between two branches of government, necessarily (by the Framers' design) slows down decision- making. In circumstances where war is undesirable (which is, admittedly, most of the time, especially against other nation-states), the deliberativeness of the existing decision-making process is a positive attribute. In America's current situation, however, in the midst of the conflict with al-Qaeda and other international terrorist organizations, the existing process of constitutional decision-making in warfare may prove a fatal hindrance to achieving the initiative necessary for victory. As a slow-acting, deliberative body, Congress does not have the ability to adequately deal with fast-emerging situations in fourth-generational warfare. Thus, in order to combat transnational threats such as al-Qaeda, the executive branch must have the ability to operate by taking offensive military action even without congressional authorization, because only the executive branch is capable of the swift decision-making and action necessary to prevail in fourth-generational conflicts against fourthgenerational opponents.
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The affirmative re-inscribes the primacy of liberal legalism as a method of restraint—that paradoxically collapses resistance to Executive excesses.

Margulies ‘11

Joseph, Joseph Margulies is a Clinical Professor, Northwestern University School of Law. He was counsel of record for the petitioners in Rasul v. Bush and Munaf v. Geren. He now is counsel of record for Abu Zubaydah, for whose torture (termed harsh interrogation by some) Bush Administration officials John Yoo and Jay Bybee wrote authorizing legal opinions. Earlier versions of this paper were presented at workshops at the American Bar Foundation and the 2010 Law and Society Association Conference in Chicago., Hope Metcalf is a Lecturer, Yale Law School. Metcalf is co-counsel for the plaintiffs/petitioners in Padilla v. Rumsfeld, Padilla v. Yoo, Jeppesen v. Mohammed, and Maqaleh v. Obama. She has written numerous amicus briefs in support of petitioners in suits against the government arising out of counterterrorism policies, including in Munaf v. Geren and Boumediene v. Bush., “Terrorizing Academia,” http://www.swlaw.edu/pdfs/jle/jle603jmarguilies.pdf
In an observation more often repeated than defended, we are told that the attacks of September 11 “changed everything.” Whatever merit there is in this notion, it is certainly true that 9/11—and in particular the legal response set in motion by the administration of President George W. Bush—left its mark on the academy. Nine years after 9/11, it is time to step back and assess these developments and to offer thoughts on their meaning. In Part II of this essay, we analyze the post-9/11 scholarship produced by this “emergency” framing. We argue that legal scholars writing in the aftermath of 9/11 generally fell into one of three groups: unilateralists, interventionists, and proceduralists. Unilateralists argued in favor of tilting the allocation of government power toward the executive because the state’s interest in survival is superior to any individual liberty interest, and because the executive is best able to understand and address threats to the state. Interventionists, by contrast, argued in favor of restraining the executive (principally through the judiciary) precisely to prevent the erosion of civil liberties. Proceduralists took a middle road, informed by what they perceived as a central lesson of American history.1 Because at least some overreaction by the state is an inevitable feature of a national crisis, the most one can reasonably hope for is to build in structural and procedural protections to preserve the essential U.S. constitutional framework, and, perhaps, to minimize the damage done to American legal and moral traditions. Despite profound differences between and within these groups, legal scholars in all three camps (as well as litigants and clinicians, including the authors) shared a common perspective—viz., that repressive legal policies adopted by wartime governments are temporary departures from hypothesized peacetime norms. In this narrative, metaphors of bewilderment, wandering, and confusion predominate. The country “loses its bearings” and “goes astray.” Bad things happen until at last the nation “finds itself” or “comes to its senses,” recovers its “values,” and fixes the problem. Internment ends, habeas is restored, prisoners are pardoned, repression passes. In a show of regret, we change direction, “get back on course,” and vow it will never happen again. Until the next time, when it does. This view, popularized in treatments like All the Laws but One, by the late Chief Justice Rehnquist,2 or the more thoughtful and thorough discussion in Perilous Times by Chicago’s Geoffrey Stone,3 quickly became the dominant narrative in American society and the legal academy. This narrative also figured heavily in the many challenges to Bush-era policies, including by the authors. The narrative permitted litigators and legal scholars to draw upon what elsewhere has been referred to as America’s “civic religion”4 and to cast the courts in the role of hero-judges5 whom we hoped would restore legal order.6 But by framing the Bush Administration’s response as the latest in a series of regrettable but temporary deviations from a hypothesized liberal norm, the legal academy ignored the more persistent, and decidedly illiberal, authoritarian tendency in American thought to demonize communal “others” during moments of perceived threat. Viewed in this light, what the dominant narrative identified as a brief departure caused by a military crisis is more accurately seen as part of a recurring process of intense stigmatization tied to periods of social upheaval, of which war and its accompanying repressions are simply representative (and particularly acute) illustrations. It is worth recalling, for instance, that the heyday of the Ku Klux Klan in this country, when the organization could claim upwards of 3 million members, was the early-1920s, and that the period of greatest Klan expansion began in the summer of 1920, almost immediately after the nation had “recovered” from the Red Scare of 1919–20.7 Klan activity during this period, unlike its earlier and later iterations, focused mainly on the scourge of the immigrant Jew and Catholic, and flowed effortlessly from the anti-alien, anti-radical hysteria of the Red Scare. Yet this period is almost entirely unaccounted for in the dominant post-9/11 narrative of deviation and redemption, which in most versions glides seamlessly from the madness of the Red Scare to the internment of the Japanese during World War II.8 And because we were studying the elephant with the wrong end of the telescope, we came to a flawed understanding of the beast. In Part IV, we argue that the interventionists and unilateralists came to an incomplete understanding by focusing almost exclusively on what Stuart Scheingold called “the myth of rights”—the belief that if we can identify, elaborate, and secure judicial recognition of the legal “right,” political structures and policies will adapt their behavior to the requirements of the law and change will follow more or less automatically.9 Scholars struggled to define the relationship between law and security primarily through exploration of structural10 and procedural questions, and, to a lesser extent, to substantive rights. And they examined the almost limitless number of subsidiary questions clustered within these issues. Questions about the right to habeas review, for instance, generated a great deal of scholarship about the handful of World War II-era cases that the Bush Administration relied upon, including most prominently Johnson v. Eisentrager and Ex Parte Quirin. 11 Regardless of political viewpoint, a common notion among most unilateralist and interventionist scholars was that when law legitimized or delegitimized a particular policy, this would have a direct and observable effect on actual behavior. The premise of this scholarship, in other words, was that policies “struck down” by the courts, or credibly condemned as lawless by the academy, would inevitably be changed—and that this should be the focus of reform efforts. Even when disagreement existed about the substance of rights or even which branch should decide their parameters, it reflected shared acceptance of the primacy of law, often to the exclusion of underlying social or political dynamics. Eric Posner and Adrian Vermeule, for instance, may have thought, unlike the great majority of their colleagues, that the torture memo was “standard fare.”12 But their position nonetheless accepted the notion that if the prisoners had a legal right to be treated otherwise, then the torture memo authorized illegal behavior and must be given no effect.13 Recent developments, however, cast doubt on two grounding ideas of interventionist and unilateralist scholarship—viz., that post-9/11 policies were best explained as responses to a national crisis (and therefore limited in time and scope), and that the problem was essentially legal (and therefore responsive to condemnation by the judiciary and legal academy). One might have reasonably predicted that in the wake of a string of Supreme Court decisions limiting executive power, apparently widespread and bipartisan support for the closure of Guantánamo during the 2008 presidential campaign, and the election of President Barack Obama, which itself heralded a series of executive orders that attempted to dismantle many Bush-era policies, the nation would be “returning” to a period of respect for individual rights and the rule of law. Yet the period following Obama’s election has been marked by an increasingly retributive and venomous narrative surrounding Islam and national security. Precisely when the dominant narrative would have predicted change and redemption, we have seen retreat and retrenchment. This conundrum is not adequately addressed by dominant strands of post-9/11 legal scholarship. In retrospect, it is surprising that much post-9/11 scholarship appears to have set aside critical lessons from previous decades as to the relationship among law, society and politics.14 Many scholars have long argued in other contexts that rights—or at least the experience of rights—are subject to political and social constraints, particularly for groups subject to historic marginalization. Rather than self-executing, rights are better viewed as contingent political resources, capable of mobilizing public sentiment and generating social expectations.15 From that view, a victory in Rasul or Boumediene no more guaranteed that prisoners at Guantánamo would enjoy the right to habeas corpus than a victory in Brown v. Board16 guaranteed that schools in the South would be desegregated.17 Rasul and Boumediene, therefore, should be seen as part (and probably only a small part) of a varied and complex collection of events, including the fiasco in Iraq, the scandal at the Abu Ghraib prison, and the use of warrantless wiretaps, as well as seemingly unrelated episodes like the official response to Hurricane Katrina. These and other events during the Bush years merged to give rise to a powerful social narrative critiquing an administration committed to lawlessness, content with incompetence, and engaged in behavior that was contrary to perceived “American values.”18 Yet the very success of this narrative, culminating in the election of Barack Obama in 2008, produced quiescence on the Left, even as it stimulated massive opposition on the Right. The result has been the emergence of a counter-narrative about national security that has produced a vigorous social backlash such that most of the Bush-era policies will continue largely unchanged, at least for the foreseeable future.19 Just as we see a widening gap between judicial recognition of rights in the abstract and the observation of those rights as a matter of fact, there appears to be an emerging dominance of proceduralist approaches, which take as a given that rights dissolve under political pressure, and, thus, are best protected by basic procedural measures. But that stance falls short in its seeming readiness to trade away rights in the face of political tension. First, it accepts the tropes du jour surrounding radical Islam—namely, that it is a unique, and uniquely apocalyptic, threat to U.S. security. In this, proceduralists do not pay adequate heed to the lessons of American history and sociology. And second, it endorses too easily the idea that procedural and structural protections will protect against substantive injustice in the face of popular and/or political demands for an outcome-determinative system that cannot tolerate acquittals. Procedures only provide protection, however, if there is sufficient political support for the underlying right. Since the premise of the proceduralist scholarship is that such support does not exist, it is folly to expect the political branches to create meaningful and robust protections. In short, a witch hunt does not become less a mockery of justice when the accused is given the right to confront witnesses. And a separate system (especially when designed for demonized “others,” such as Muslims) cannot, by definition, be equal. In the end, we urge a fuller embrace of what Scheingold called “the politics of rights,” which recognizes the contingent character of rights in American society. We agree with Mari Matsuda, who observed more than two decades ago that rights are a necessary but not sufficient resource for marginalized people with little political capital.20 To be effective, therefore, we must look beyond the courts and grapple with the hard work of long-term change with, through and, perhaps, in spite of law. These are by no means new dilemmas, but the post-9/11 context raises difficult and perplexing questions that deserve study and careful thought as our nation settles into what appears to be a permanent emergency.

Legalism underpins the violence of empire and creates the conditions of possibility for liberal violence. 
Dossa ‘99

Shiraz, Department of Political Science, St. Francis Xavier University, Antigonish, Nova Scotia, “Liberal Legalism: Law, Culture and Identity,” The European Legacy, Vol. 4, No. 3, pp. 73-87,1
No discipline in the rationalized arsenal of modernity is as rational, impartial, objective as the province of law and jurisprudence, in the eyes of its liberal enthusiasts. Law is the exemplary countenance of the conscious and calculated rationality of modern life, it is the emblematic face of liberal civilization. Law and legal rules symbolize the spirit of science, the march of human progress. As Max Weber, the reluctant liberal theorist of the ethic of rationalization, asserted: judicial formalism enables the legal system to operate like a technically rational machine. Thus it guarantees to individuals and groups within the system a relative of maximum of freedom, and greatly increases for them the possibility of predicting the legal consequences of their action. In this reading, law encapsulates the western capacity to bring order to nature and human beings, to turn the ebb and flow of life into a "rational machine" under the tutelage of "judicial formalism".19 Subjugation of the Other races in the colonial empires was motivated by power and rapacity, but it was justified and indeed rationalized, by an appeal to the civilizing influence of religion and law: western Christianity and liberal law. To the imperialist mind, "the civilizing mission of law" was fundamental, though Christianity had a part to play in this program.20 Liberal colonialists visualized law, civilization and progress as deeply connected and basic, they saw western law as neutral, universally relevant and desirable. The first claim was right in the liberal context, the second thoroughly false. In the liberal version, the mythic and irrational, emblems of thoughtlessness and fear, had ruled all life-forms in the past and still ruled the lives of the vast majority of humanity in the third world; in thrall to the majesty of the natural and the transcendent, primitive life flourished in the environment of traditionalism and lawlessness, hallmarks of the epoch of ignorance. By contrast, liberal ideology and modernity were abrasively unmythic, rational and controlled. Liberal order was informed by knowledge, science, a sense of historical progress, a continuously improving future. But this canonical, secular, bracing self-image, is tendentious and substantively illusory: it blithely scants the bloody genealogy and the extant historical record of liberal modernity, liberal politics, and particularly liberal law and its impact on the "lower races" (Hobson). In his Mythology of Modern Law, Fitzpatrick has shown that the enabling claims of liberalism, specifically of liberal law, are not only untenable but implicated in canvassing a racist justification of its colonial past and in eliding the racist basis of the structure of liberal jurisprudence.21 Liberal law is mythic in its presumption of its neutral, objective status. Specifically, the liberal legal story of its immaculate, analytically pure origin obscures and veils not just law's own ruthless, violent, even savage and disorderly trajectory, but also its constitutive association with imperialism and racism.22 In lieu of the transcendent, divine God of the "lower races", modern secular law postulated the gods of History, Science, Freedom. Liberal law was to be the instrument for realizing the promise of progress that the profane gods had decreed. Fitzpatrick's invasive surgical analysis lays bare the underlying logic of law's self-articulation in opposition to the values of cultural-racial Others, and its strategic, continuous reassertion of liberalism's superiority and the civilizational indispensability of liberal legalism. Liberal law's self-presentation presupposes a corrosive, debilitating, anarchic state of nature inhabited by the racial Others and lying in wait at the borders of the enlightened modern West. This mythological, savage Other, creature of raw, natural, unregulated fecundity and sexuality, justified the liberal conquest and control of the racially Other regions.23 Law's violence and resonant savagery on behalf of the West in its imperial razing of cultures and lands of the others, has been and still is, justified in terms of the necessary, beneficial spread of liberal civilization. Fitzpatrick's analysis parallels the impassioned deconstruction of this discourse of domination initiated by Edward Said's Orientalism, itself made possible by the pioneering analyses of writers like Aime Cesaire and Frantz Fanon. Fitzpatrick's argument is nevertheless instructive: his focus on law and its machinations unravels the one concrete province of imperial ideology that is centrally modern and critical in literally transforming and refashioning the human nature of racial Others. For liberal law carries on its back the payload of "progressive", pragmatic, instrumental modernity, its ideals of order and rule of law, its articulation of human rights and freedom, its ethic of procedural justice, its hostility to the sacred, to transcendence or spiritual complexity, its recasting of politics as the handmaiden of the nomos, its valorization of scientism and rationalization in all spheres of modern life. Liberal law is not synonymous with modernity tout court, but it is the exemplary voice of its rational spirit, the custodian of its civilizational ambitions. For the colonized Others, no non-liberal alternative is available: a non-western route to economic progress is inconceivable in liberal-legal discourse. For even the truly tenacious in the third world will never cease to be, in one sense or another, the outriders of modernity: their human condition condemns them to playing perpetual catch-up, eternally subservient to Western economic and technological superiority in a epoch of self-surpassing modernity.24 If the racially Other nations suffer exclusion globally, the racially other minorities inside the liberal loop enjoy the ambiguous benefits of inclusion. As legal immigrants or refugees, they are entitled to the full array of rights and privileges, as citizens (in Canada, France, U.K., U.S—Germany is the exception) they acquire civic and political rights as a matter of law. Formally, they are equal and equally deserving. In theory liberal law is inclusive, but concretely it is routinely partial and invidious. Inclusion is conditional: it depends on how robustly the new citizens wear and deploy their cultural difference. Two historical facts account for this phenomenon: liberal law's role in western imperialism and the Western claim of civilizational superiority that pervades the culture that sustains liberal legalism. Liberal law, as the other of the racially Other within its legal jurisdiction, differentiates and locates this other in the enemy camp of the culturally raw, irreducibly foreign, making him an unreliable ally or citizen. Law's suspicion of the others socialized in "lawless" cultures is instinctive and undeniable. Liberal law's constitutive bias is in a sense incidental: the real problem is racism or the racist basis of liberal ideology and culture.25 The internal racial other is not the juridical equal in the mind of liberal law but the juridically and humanly inferior Other, the perpetual foreigner.
The alternative is to vote negative to endorse political, rather than legal restrictions on Presidential war powers authority. 
Goldsmith ‘12

Jack, Harvard Law School Professor, focus on national security law, presidential power, cybersecurity, and conflict of laws, Former Assistant Attorney General, Office of Legal Counsel, and Special Counsel to the Department of Defense, Hoover Institution Task Force on National Security and Law, March 2012, Power and Constraint, p. 205-209

DAVID BRIN is a science-fiction writer who in 1998 turned his imagination to a nonfiction book about privacy called The Transparent Society. Brin argued that individual privacy was on a path to extinction because government surveillance tools—tinier and tinier cameras and recorders, more robust electronic snooping, and bigger and bigger databases—were growing irreversibly more powerful. His solution to this attack on personal space was not to erect privacy walls, which he thought were futile, but rather to induce responsible government action by turning the surveillance devices on the government itself. A government that citizens can watch, Brin argued, is one subject to criticism and reprisals for its errors and abuses, and one that is more careful and responsible in the first place for fear of this backlash. A transparent government, in short, is an accountable one. "If neo-western civilization has one great trick in its repertoire, a technique more responsible than any other for its success, that trick is accountability," Brin argues, "[e]specially the knack—which no other culture ever mastered—of making accountability apply to the mighty."' Brin's notion of reciprocal transparency is in some ways the inverse of the penological design known as a "panopticon," made famous by the eighteenth-century English utilitarian philosopher Jeremy Bentham. Bentham's brother Samuel had designed a prison in Paris that allowed an "inspector" to monitor all of the inmates from a central location without the prisoners knowing whether or when they were being watched (and thus when they might be sanctioned for bad behavior). Bentham described the panopticon prison as a "new mode of obtaining power of mind over mind" because it allowed a single guard to control many prisoners merely by conveying that he might be watching.' The idea that a "watcher" could gain enormous social control over the "watched" through constant surveillance backed with threats of punishment has proved influential. Michel Foucault invoked Bentham's panopticon as a model for how modern societies and governments watch people in order to control them.' George Orwell invoked a similar idea three decades earlier with the panoptical telescreen in his novel 1984. More recently, Yale Law School professor Jack Balkin used the panopticon as a metaphor for what he calls the "National Surveillance State," in which governments "use surveillance, data collection, and data mining technologies not only to keep Americans safe from terrorist attacks but also to prevent ordinary crime and deliver social services." The direction of the panopticon can be reversed, however, creating a "synopticon" in which many can watch one, including the government.' The television is a synopticon that enables millions to watch the same governmental speech or hearing, though it is not a terribly robust one because the government can control the broadcast. Digital technology and the Internet combine to make a more powerful synopticon that allows many individuals to record and watch an official event or document in sometimes surprising ways. Video recorders placed in police stations and police cars, cell-phone video cameras, and similar tools increase citizens' ability to watch and record government activity. This new media content can be broadcast on the Internet and through other channels to give citizens synoptical power over the government—a power that some describe as "sousveillance" (watching from below)! These and related forms of watching can have a disciplining effect on government akin to Brin's reciprocal transparency. The various forms of watching and checking the presidency described in this book constitute a vibrant presidential synopticon. Empowered by legal reform and technological change, the "many"—in the form of courts, members of Congress and their staff, human rights activists, journalists and their collaborators, and lawyers and watchdogs inside and outside the executive branch—constantly gaze on the "one," the presidency. Acting alone and in mutually reinforcing networks that crossed organizational boundaries, these institutions extracted and revealed information about the executive branch's conduct in war—sometimes to adversarial actors inside the government, and sometimes to the public. The revelations, in turn, forced the executive branch to account for its actions and enabled many institutions to influence its operations. The presidential synopticon also promoted responsible executive action merely through its broadening gaze. One consequence of a panopticon, in Foucault's words, is "to induce in the inmate a state of conscious and permanent visibility that assures the automatic functioning of power."' The same thing has happened in reverse but to similar effect within the executive branch, where officials are much more careful merely by virtue of being watched. The presidential synopticon is in some respects not new. Victor Davis Hanson has argued that "war amid audit, scrutiny, and self-critique" has been a defining feature of the Western tradition for 2,500 years.' From the founding of the nation, American war presidents have been subject to intense scrutiny and criticism in the unusually open society that has characterized the United States. And many of the accountability mechanisms described in this book have been growing since the 1970s in step with the modern presidency. What is new, however, is the scope and depth of these modern mechanisms, their intense legalization, and their robust operation during wartime. In previous major wars the President determined when, how, and where to surveil, target, detain, transfer, and interrogate enemy soldiers, often without public knowledge, and almost entirely without unwanted legal interference from within the executive branch itself or from the other branches of government.' Today these decisions are known inside and outside the government to an unprecedented degree and are heavily regulated by laws and judicial decisions that are enforced daily by lawyers and critics inside and outside the presidency. Never before have Congress, the courts, and lawyers had such a say in day-to-day military activities; never before has the Commander in Chief been so influenced, and constrained, by law. This regime has many historical antecedents, but it came together and hit the Commander in Chief hard for the first time in the last decade. It did so because of extensive concerns about excessive presidential power in an indefinite and unusually secretive war fought among civilians, not just abroad but at home as well. These concerns were exacerbated and given credibility by the rhetoric and reality of the Bush administration's executive unilateralism—a strategy that was designed to free it from the web of military and intelligence laws but that instead galvanized forces of reaction to presidential power and deepened the laws' impact. Added to this mix were enormous changes in communication and collaboration technologies that grew to maturity in the decade after 9/11. These changes helped render executive branch secrets harder to keep, and had a flattening effect on the executive branch just as it had on other hierarchical institutions, making connections between (and thus accountability to) actors inside and outside the presidency much more extensive.

off

Obama has political leverage and momentum to prevent default

David Gergen, CNN, Former presidential advisor who served during the administrations of Richard Nixon, Gerald Ford, Ronald Reagan, and Bill Clinton, 10/1/13, Shutdown could be shock therapy, www.cnn.com/2013/09/30/opinion/gergen-shutdown/index.html?hpt=op_t1
But a shutdown could have a silver lining. It could be such an electric shock to the political system that it forces the politicians in Washington to settle their squabbles before the default deadline.

What we know from past shutdowns is that not only citizens -- especially older ones dependent on Social Security and Medicare -- start raising hell, but so do buisness and financial leaders who see damage rippling across their economic interests. Politicians are increasingly seen as villains. Pressure tends to grow so unbearable that eventually Washington finds a solution.
Most of the pressure this time will be directed toward Republicans who have misplayed their hand. A new poll by CNN/ORC shows that 46% of Americans blame the shutdown on Republicans, seeing them as spoiled children. Thirty six percent blame President Obama, and 13% point fingers at both.

Seasoned GOP leaders across the country know that if the shutdown does serious damage, chances of Republicans picking up Senate seats in 2014 and the White House in 2016 could evaporate. Those leaders will push intensely for a way out.

But Republicans are not the only ones who will come under pressure to find a settlement. So will Democrats, starting with President Obama. We expect our presidents to be leaders of all the people, not a single party or ideology. We want them to rise above the squabbling and keep us on track. The harsh rhetoric that the president has been directing at Republicans suggests that he is less interested in settlement than unconditional surrender.

Moreover, as Republicans make their counterarguments, it is becoming increasingly apparent that they have some valid questions. Is Obamacare truly ready for prime time? Shouldn't the two parties work together on the tax code? When is Washington going to get serious about overhauling the entitlement programs so they will survive for coming generations?

Yes, conservative hard-liners have chosen the wrong place to fight; arguments over Obamacare are no excuse to shut down the government. Yes, hard-liners like Sen. Ted Cruz, R-Texas, are creating deeper partisan divides. But Democrats can ill afford to continue rejecting any talks or negotiations.

Now that the shutdown has happened, Obama has a fresh opportunity -- indeed a fresh responsibility -- to seize the mantle of leadership and get us out of this mess. Instead of just blaming the Republicans, he should call in the leaders of both parties and in Lyndon Johnson fashion, keep 'em talking till they get a deal.
With the shutdown underway, the president has new leverage to say, "Look, we are here to negotiate a settlement so that we can reopen the government. We are not here to negotiate over a possible default; I have said all along that I won't do that. But those of you who have been listening closely know that I have also been saying that I am open to conversations about settling our policy differences so that we can keep the government running.

"Tax reform, entitlement reform and even some tweaking of the Affordable Care Act are on the table now. I have only two conditions: I will not accept a gutting of Obamacare -- we settled that at the ballot box in 2012 -- and any settlement here must include a pledge not to let the country go into default. So, let's get started."

Would it work? Who knows for sure? But one thing is clear: If enough Americans rise up now and pressure politicians in Washington to call off this circus, we could not only end this foolishness over a shutdown, but we could also avoid a truly dangerous default. And we could hold our heads up again.

Obama would backlash to the plan REGARDLESS of who enacts it – that turns case

Epps 13 
(Columnist-Atlantic, “Why a Secret Court Won't Solve the Drone-Strike Problem,” The Atlantic, Garrett, http://www.theatlantic.com/politics/archive/2013/02/why-a-secret-court-wont-solve-the-drone-strike-problem/273246/)

Professor Stephen I. Vladeck of American University has offered a remedy to this problem. He proposes a statute in which Congress assigns jurisdiction to a specific judicial district, probably the District Court for the District of Columbia. Congress in the statute would strip the executive of such defenses as "state secrets" and "political question." Survivors of someone killed in a drone attack could bring a wrongful-death suit. The secret evidence would be reviewed by the judge, government lawyers, and the lawyers for the plaintiff. Those lawyers would have to have security clearance; the evidence would not be shown to the plaintiffs themselves, or to the public. After review of the evidence, the court would rule. If the plaintiffs won, they would receive only symbolic damages--but they'd also get a judgment that the dead person had been killed illegally.

It's an elegant plan, and the only one I've seen that would permit us to involve the Article III courts in adjudicating drone attacks. Executive-power hawks would object that courts have no business looking into the president's use of the war power. But Vladeck points out that such after-the-fact review has taken place since at least the Adams administration. "I don't think there's any case that says that how the president uses military force--especially against a U.S. citizen--is not subject to judicial review," he said in an interview. "He may be entitled to some deference and discretion, but not complete immunity."
The real problem with Vladeck's court might be political. I expect that any president would resist such a statute as a dilution of his commander in chief power, and enactment seems unlikely. Without such a statute, then, systematic review of secret drone killings must come inside the executive branch. 

Default collapses the global economy

Adam Davidson, NYTimes, 9/10/13, Our Debt to Society, http://www.nytimes.com/2013/09/15/magazine/our-debt-to-society.html?pagewanted=all&_r=0

This is the definition of a deficit, and it illustrates why the government needs to borrow money almost every day to pay its bills. Of course, all that daily borrowing adds up, and we are rapidly approaching what is called the X-Date — the day, somewhere in the next six weeks, when the government, by law, cannot borrow another penny. Congress has imposed a strict limit on how much debt the federal government can accumulate, but for nearly 90 years, it has raised the ceiling well before it was reached. But since a large number of Tea Party-aligned Republicans entered the House of Representatives, in 2011, raising that debt ceiling has become a matter of fierce debate. This summer, House Republicans have promised, in Speaker John Boehner’s words, “a whale of a fight” before they raise the debt ceiling — if they even raise it at all.

If the debt ceiling isn’t lifted again this fall, some serious financial decisions will have to be made. Perhaps the government can skimp on its foreign aid or furlough all of NASA, but eventually the big-ticket items, like Social Security and Medicare, will have to be cut. At some point, the government won’t be able to pay interest on its bonds and will enter what’s known as sovereign default, the ultimate national financial disaster achieved by countries like Zimbabwe, Ecuador and Argentina (and now Greece). In the case of the United States, though, it won’t be an isolated national crisis. If the American government can’t stand behind the dollar, the world’s benchmark currency, then the global financial system will very likely enter a new era in which there is much less trade and much less economic growth. It would be, by most accounts, the largest self-imposed financial disaster in history.

Nearly everyone involved predicts that someone will blink before this disaster occurs. Yet a small number of House Republicans (one political analyst told me it’s no more than 20) appear willing to see what happens if the debt ceiling isn’t raised — at least for a bit. This could be used as leverage to force Democrats to drastically cut government spending and eliminate President Obama’s signature health-care-reform plan. In fact, Representative Tom Price, a Georgia Republican, told me that the whole problem could be avoided if the president agreed to drastically cut spending and lower taxes. Still, it is hard to put this act of game theory into historic context. Plenty of countries — and some cities, like Detroit — have defaulted on their financial obligations, but only because their governments ran out of money to pay their bills. No wealthy country has ever voluntarily decided — in the middle of an economic recovery, no less — to default. And there’s certainly no record of that happening to the country that controls the global reserve currency.

Like many, I assumed a self-imposed U.S. debt crisis might unfold like most involuntary ones. If the debt ceiling isn’t raised by X-Day, I figured, the world’s investors would begin to see America as an unstable investment and rush to sell their Treasury bonds. The U.S. government, desperate to hold on to investment, would then raise interest rates far higher, hurtling up rates on credit cards, student loans, mortgages and corporate borrowing — which would effectively put a clamp on all trade and spending. The U.S. economy would collapse far worse than anything we’ve seen in the past several years.

Instead, Robert Auwaerter, head of bond investing for Vanguard, the world’s largest mutual-fund company, told me that the collapse might be more insidious. “You know what happens when the market gets upset?” he said. “There’s a flight to quality. Investors buy Treasury bonds. It’s a bit perverse.” In other words, if the U.S. comes within shouting distance of a default (which Auwaerter is confident won’t happen), the world’s investors — absent a safer alternative, given the recent fates of the euro and the yen — might actually buy even more Treasury bonds. Indeed, interest rates would fall and the bond markets would soar.

While this possibility might not sound so bad, it’s really far more damaging than the apocalyptic one I imagined. Rather than resulting in a sudden crisis, failure to raise the debt ceiling would lead to a slow bleed. Scott Mather, head of the global portfolio at Pimco, the world’s largest private bond fund, explained that while governments and institutions might go on a U.S.-bond buying frenzy in the wake of a debt-ceiling panic, they would eventually recognize that the U.S. government was not going through an odd, temporary bit of insanity. They would eventually conclude that it had become permanently less reliable. Mather imagines institutional investors and governments turning to a basket of currencies, putting their savings in a mix of U.S., European, Canadian, Australian and Japanese bonds. Over the course of decades, the U.S. would lose its unique role in the global economy.

The U.S. benefits enormously from its status as global reserve currency and safe haven. Our interest and mortgage rates are lower; companies are able to borrow money to finance their new products more cheaply. As a result, there is much more economic activity and more wealth in America than there would be otherwise. If that status erodes, the U.S. economy’s peaks will be lower and recessions deeper; future generations will have fewer job opportunities and suffer more when the economy falters. And, Mather points out, no other country would benefit from America’s diminished status. When you make the base risk-free asset more risky, the entire global economy becomes riskier and costlier.

Extinction

Kemp 10

Geoffrey Kemp, Director of Regional Strategic Programs at The Nixon Center, served in the White House under Ronald Reagan, special assistant to the president for national security affairs and senior director for Near East and South Asian affairs on the National Security Council Staff, Former Director, Middle East Arms Control Project at the Carnegie Endowment for International Peace, 2010, The East Moves West: India, China, and Asia’s Growing Presence in the Middle East, p. 233-4

The second scenario, called Mayhem and Chaos, is the opposite of the first scenario; everything that can go wrong does go wrong. The world economic situation weakens rather than strengthens, and India, China, and Japan suffer a major reduction in their growth rates, further weakening the global economy. As a result, energy demand falls and the price of fossil fuels plummets, leading to a financial crisis for the energy-producing states, which are forced to cut back dramatically on expansion programs and social welfare. That in turn leads to political unrest: and nurtures different radical groups, including, but not limited to, Islamic extremists. The internal stability of some countries is challenged, and there are more “failed states.” Most serious is the collapse of the democratic government in Pakistan and its takeover by Muslim extremists, who then take possession of a large number of nuclear weapons. The danger of war between India and Pakistan increases significantly. Iran, always worried about an extremist Pakistan, expands and weaponizes its nuclear program. That further enhances nuclear proliferation in the Middle East, with Saudi Arabia, Turkey, and Egypt joining Israel and Iran as nuclear states. Under these circumstances, the potential for nuclear terrorism increases, and the possibility of a nuclear terrorist attack in either the Western world or in the oil-producing states may lead to a further devastating collapse of the world economic market, with a tsunami-like impact on stability. In this scenario, major disruptions can be expected, with dire consequences for two-thirds of the planet’s population.
blowback

Can't solve legitimacy

Fettweis 10

Christopher J. Fettweis is an assistant professor of political science at Tulane University, August 2010, Paper prepared for the 2010 meeting of the American Political Science Association, Washington, DC, September 1-4, "The Remnants of Honor: Pathology, Credibility and U.S. Foreign Policy", http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1657460
Both theoretical logic and empirical evidence suggest that actions taken in the present will likely not have a predictable effect on the crises of the future, for better or for worse. The almost overwhelming tendency to try to send messages through national actions increases the odds of policy mishaps and outright folly, for at least two reasons. First, and most basically, an eye toward the future prevents complete focus on the present. During a crisis, the national interest cannot be correctly ascertained unless policymakers de-link present concerns from future expectations. Second, as unsettling as it may be, the future is not subject to our control. There is much that can and will occur between the current crisis and the next, and the international environment will change in quite unpredictable ways. Target actors – whether they be superpowers or terrorist groups or vaguely-defined “threats” – are not likely to believe that the actions of a state give clues to its future actions. In other words, they believe that our actions are independent, and there is little that can be done to change that.81 Generally speaking, therefore, policymakers are wise to fight the natural temptation to look beyond the current crisis when deciding on action.

Honor is a socially determined good, in the sense that the community is the ultimate arbiter of whether any individual possesses it. Likewise, the status of its credibility is beyond the control of the United States. Neither people nor states own their reputation, which can be affected by the actions to some extent but ultimately exist primarily in the minds of others. “Credibility exists,” noted the recent U.S. politician perhaps most obsessed with its maintenance, “only in the eye of the beholder.”82 Try as they might, states cannot exert complete control over their reputations or level of credibility; target adversaries and allies will ultimately form their own perceptions, ones that will be affected by their needs and goals. Even if states were to take what appeared to be the logical actions to protect their credibility, it is possible (perhaps likely) that others will not receive the messages in the way they were intended.83 Sending messages for their consideration in future crises, therefore, is all but futile.

Legitimacy inevitable and irrelevant - not key to cooperation

Brooks and Wohlforth 09

Stephen G. Brooks is Associate Professor of Government at Dartmouth College. William C. Wohlforth is Daniel Webster Professor of Government and Chair of the Department of Government at Dartmouth College, Foreign Affairs, March/April 2009, "Reshaping the World Order", http://www.dartmouth.edu/~govt/faculty/BrooksWohlforth-FA2009.pdf

THE LEGITIMACY TO LEAD?

For analysts such as Zbigniew Brzezinski and Henry Kissinger, the key reason for skepticism about the United States’ ability to spearhead global institutional change is not a lack of power but a lack of legitimacy. Other states may simply refuse to follow a leader whose legitimacy has been squandered under the Bush administration; in this view, the legitimacy to lead is a ﬁxed resource that can be obtained only under special circumstances. The political scientist G. John Ikenberry argues in After Victory that states have been well positioned to reshape the institutional order only after emerging victorious from some titanic struggle, such as the French Revolution, the Napoleonic Wars, or World War I or II. For the neoconservative Robert Kagan, the legitimacy to lead came naturally to the United States during the Cold War, when it was providing the signal service of balancing the Soviet Union. The implication is that today, in the absence of such salient sources of legitimacy, the wellsprings of support for U.S. leadership have dried up for good.
But this view is mistaken. For one thing, it overstates how accepted U.S. leadership was during the Cold War: anyone who recalls the Euromissile crisis of the 1980s, for example, will recognize that mass opposition to U.S. policy (in that case, over stationing intermediaterange nuclear missiles in Europe) is not a recent phenomenon. For another, it understates how dynamic and malleable legitimacy is. Legitimacy is based on the belief that an action, an actor, or a political order is proper, acceptable, or natural. An action—such as the Vietnam War or the invasion of Iraq—may come to be seen as illegitimate without sparking an irreversible crisis of legitimacy for the actor or the order. When the actor concerned has disproportionately more material resources than other states, the sources of its legitimacy can be refreshed repeatedly. After all, this is hardly the ﬁrst time Americans have worried about a crisis of legitimacy. Tides of skepticism concerning U.S. leadership arguably rose as high or higher after the fall of Saigon in 1975 and during Ronald Reagan’s ﬁrst term, when he called the Soviet Union an “evil empire.” Even George W. Bush, a globally unpopular U.S. president with deeply controversial policies, oversaw a marked improvement in relations with France, Germany, and India in recent years—even before the elections of Chancellor Angela Merkel in Germany and President Nicolas Sarkozy in France.

Of course, the ability of the United States to weather such crises of legitimacy in the past hardly guarantees that it can lead the system in the future. But there are reasons for optimism. Some of the apparent damage to U.S. legitimacy might merely be the result of the Bush administration’s approach to diplomacy and international institutions. Key underlying conditions remain particularly favorable for sustaining and even enhancing U.S. legitimacy in the years ahead. The United States continues to have a far larger share of the human and material resources for shaping global perceptions than any other state, as well as the unrivaled wherewithal to produce public goods that reinforce the beneﬁts of its global role. No other state has any claim to leadership commensurate with Washington’s. And largely because of the power position the United States still occupies, there is no prospect of a counterbalancing coalition emerging anytime soon to challenge it. In the end, the legitimacy of a system’s leader hinges on whether the system’s members see the leader as acceptable or at least preferable to realistic alternatives. Legitimacy is not necessarily about normative approval: one may dislike the United States but think its leadership is natural under the circumstances or the best that can be expected.

Moreover, history provides abundant evidence that past leading states—such as Spain, France, and the United Kingdom—were able to revise the international institutions of their day without the special circumstances Ikenberry and Kagan cite. Spain fashioned both normative and positive laws to legitimize its conquest of indigenous Americans in the early seventeenth century; France instituted modern concepts of state borders to meet its needs as Europe’s preeminent land power in the eighteenth century; and the United Kingdom fostered rules on piracy, neutral shipping, and colonialism to suit its interests as a developing maritime empire in the nineteenth century. As Wilhelm Grewe documents in his magisterial The Epochs of International Law, these states accomplished such feats partly through the unsubtle use of power: bribes, coercion, and the allure of lucrative long-term cooperation. Less obvious but often more important, the bargaining hands of the leading states were often strengthened by the general perception that they could pursue their interests in even less palatable ways—notably, through the naked use of force. Invariably, too, leading states have had the power to set the international agenda, indirectly aªecting the development of new rules by deﬁning the problems they were developed to address. Given its naval primacy and global trading interests, the United Kingdom was able to propel the slave trade to the forefront of the world’s agenda for several decades after it had itself abolished slavery at home, in 1833. The bottom line is that the United States today has the necessary legitimacy to shepherd reform of the international system.

The plan destroys the war on terror—undermines intel gathering and crisis response
Carafano 7

(PhD & Assistant Director of the Kathryn and Shelby Cullom Davis Institute for International Studies, “The War on Terrorism: Habeas Corpus On and Off the Battlefield,” 7/5, http://www.heritage.org/research/reports/2007/07/the-war-on-terrorism-habeas-corpus-on-and-off-the-battlefield)

Impeding the Effectiveness of Military Operations

Soldiers have a number of equally compelling responsibilities in war: accomplishing the mission, safeguarding innocents, and protecting their fellow soldiers. These tasks are difficult enough. Soldiers should not be required to provide to unlawful combatants, in the same manner and to the same extent as would be expected of a civil court, the full array of civil protections afforded to U.S. citizens by the Constitution and created by judges since the 1960s. For example, it is highly unrealistic to expect soldiers during active operations to collect evidence and insure the integrity of the chain of custody for that evidence. American soldiers would effectively face a Hobson's choice: on one hand, win the war, bring fellow soldiers home, and safeguard innocents; or, on the other hand, meet novel legal standards that might result in prematurely releasing war criminals who will go back to the battlefield. Crippling Intelligence Gathering Gaining timely, actionable information is the most powerful weapon in uncovering and thwarting terrorist plots. Requiring the armed forces to place detainees under a civilian legal process will severely restrict their access to detainees and, in turn, cripple their capacity to obtain intelligence through legitimate, lawful interrogation. Military authorities are giving Gitmo detainees treatment that is as good as or better than that typically afforded to U.S.-held POWs. The only real difference is that Gitmo detainees may be interrogated for more than name, rank, and serial number. Unnecessary Burdens Changing the legal framework governing unlawful combatants is simply unnecessary. The military is already meeting its obligations to deal justly with individuals in its custody. Since the inception of the Geneva Conventions, no country has ever given automatic habeas corpus rights to POWs. Furthermore, such action is not required by the U.S. Constitution. The Supreme Court ruled in 2004 that, at most, some detainees were covered by a statutory privilege to habeas corpus. The Court concluded, in other words, that Congress had implicitly conferred habeas corpus rights to certain individuals. However, the Military Commissions Act of 2006 repealed that privilege and, so far, Congress has not acted to restore it. The Department of Defense already operates two tribunals that safeguard the legal rights of detainees. The Combatant Status Review Tribunal (CSRT) uses a formal process to determine whether detainees meet the criteria to be designated as enemy combatants. Tribunals known as Administrative Review Boards (ARB) ensure that enemy combatants are not held any longer than necessary. Both processes operate within the confines of traditional law-of-war tribunals and are also subject to the appeals process and judicial review. In addition, Congress has established a process under the Military Commissions Act to allow the military to try any non-U.S. detainees for war crimes they are alleged to have committed. Conclusion Imposing U.S. civil procedures over the conduct of armed conflict will damage national security and make combat more dangerous for soldiers and civilians alike. The drive to do so is based on erroneous views about the Constitution, the United States' image abroad, and the realities of war. U.S. military legal processes are on par with or exceed the best legal practices in the world. While meeting the needs of national security, the system respects individuals' rights and offers unlawful enemy combatants a fundamentally fair process that is based on that afforded to America's own military men and women. Having proven itself in past conflicts, the current legal framework can continue to do so in a prolonged war against terrorism.
GITMO doesn’t help recruit – terrorists don’t use it

Rove ’10 [Karl Rove, Senior Advisor to President George W. Bush from 2000–2007 and Deputy Chief of Staff from 2004–2007. At the White House he oversaw the Offices of Strategic Initiatives, Political Affairs, Public Liaison, and Intergovernmental Affairs and was Deputy Chief of Staff for Policy,12/30/10, Wall Street Journal, “Gitmo Is Not a Recruiting Tool for Terrorists,” http://online.wsj.com/article/SB10001424052970203525404576049442686515496.html, accessed 8/21/13, JTF]

In his Dec. 22 news conference, President Barack Obama claimed that the Guantanamo Bay detention facility was "probably the No. 1 recruitment tool" for al Qaeda and its affiliates. This is an escalation: Earlier this year he merely called it "a tremendous recruiting tool" for Islamic terrorists.

But the president is wrong to assign such importance to Gitmo and, by implication, to suggest it would be a major setback to al Qaeda were he to close it, as he promised but failed to do by the end of his first year in office. Shuttering the facility would not take the wind out of terrorism, in part because it is not, and never has been, its "No. 1 recruitment tool."

If it were, then al Qaeda leaders would emphasize it in their manifestos, statements and Internet postings, mentioning it early, frequently and at length. They don't.

Tom Joscelyn, senior fellow at the Foundation for Defense of Democracies, reviewed 34 statements and interviews of top al Qaeda leadership since January 2009. Writing for the Weekly Standard, he reported only seven references to Guantanamo in just three public pronouncements.

In the same period, however, Mr. Joscelyn found top al Qaeda leaders mentioned Crusaders (their label for Western leaders and military) 322 times, Palestine 200 times, Gaza 131 times, Jews 129 times, Israel 98 times and Zionists 94 times. Al Qaeda leaders also talked more about Afghanistan (333 mentions), Pakistan (331), Iraq (157), Somalia (67), Yemen (18) and even Chechnya (15) than they did about Guantanamo.
New York Daily News reporter James Gordon Meek obtained similar results last January. U.S. government officials told him that al Qaeda and its affiliates "griped" about Guantanamo in only 58 out of hundreds of public statements and interviews between 2003 and 2009.
Far more numerous and more extensive in these documents are complaints about the existence of Israel, the U.S. military presence in the Middle East, Western notions of democracy and freedom, Western culture, and the fact that al Qaeda's leaders see America as the obstacle to their achieving a restoration of the Golden Age of Islam.

Take Dr. Ayman al-Zawahiri's Sept. 15, 2010, statement entitled "Nine Years After the Start of the Crusader Campaign." He is one of al Qaeda's top strategists, and his statement was meant to draw attention, being released close to the anniversary of 9/11. Of its 12 pages, nearly four are devoted to Pakistan, two to the conflict in Afghanistan, nearly two to Egypt, two to the plight of the Palestinians, and two to al Qaeda's prospects for victory. Gitmo receives one mention—in a single sentence about how the Quran was "humiliated" in "Guantanamo, Iraq and elsewhere."

The lesson is obvious: Al Qaeda will invent any excuses to justify its war on America and the West. If one excuse is no longer salient, another pops up. Al Qaeda's rhetoric also moves in cycles. When things were going badly for the United States, as they were in Iraq in 2006 or Afghanistan in late 2007 and early 2008, al Qaeda's chieftains emphasized their growing chances for defeating America.

It is the combination of a fierce, unquenchable hatred for the U.S. and a profound sense of grievance against the modern world that helps Islamists to draw recruits—not the presence of the brig at Guantanamo Bay.

Terrorists won’t use WMD
Roberts and Moodie 2, Brad, Inst Dfnse Analyses, and Michael, Chem & Bio Arms Cntrl Inst, July (Defense Horizons 15)

The argument about terrorist motivation is also important. Terrorists generally have not killed as many as they have been capable of killing. This restraint seems to derive from an understanding of mass casualty attacks as both unnecessary and counterproductive. They are unnecessary because terrorists, by and large, have succeeded by conventional means. Also, they are counterproductive because they might alienate key constituencies, whether among the public, state sponsors, or the terrorist leadership group. In Brian Jenkins' famous words, terrorists want a lot of people watching, not a lot of people dead. Others have argued that the lack of mass casualty terrorism and effective exploitation of BW has been more a matter of accident and good fortune than capability or intent. Adherents of this view, including former Secretary of Defense William Cohen, argue that "it's not a matter of if but when."
The attacks of September 11 would seem to settle the debate about whether terrorists have both the motivation and sophistication to exploit weapons of mass destruction for their full lethal effect. After all, those were terrorist attacks of unprecedented sophistication that seemed clearly aimed at achieving mass casualties--had the World Trade Center towers collapsed as the 1993 bombers had intended, perhaps as many as 150,000 would have died. Moreover, Osama bin Laden's constituency would appear to be not the "Arab street" or some other political entity but his god. And terrorists answerable only to their deity have proven historically to be among the most lethal.

But this debate cannot be considered settled. Bin Laden and his followers could have killed many more on September 11 if killing as many as possible had been their primary objective. They now face the core dilemma of asymmetric warfare: how to escalate without creating new interests for the stronger power and thus the incentive to exploit its power potential more fully. Asymmetric adversaries want their stronger enemies fearful, not fully engaged--militarily or otherwise. They seek to win by preventing the stronger partner from exploiting its full potential. To kill millions in America with biological or other weapons would only commit the United States--and much of the rest of the international community--to the annihilation of the perpetrators.
Expanding precedent against detention collapses military operations

Ford 10 (Colonel, U.S. Army Judge Advocate General's Corps, currently serving as the Staff Judge Advocate, Multi-National Security Transition Command-Iraq, Baghdad, Iraq, “Keeping Boumediene off the Battlefield: Examining Potential Implications of the Boumediene v. Bush Decision to the Conduct of United States Military Operations,” 30 Pace L. Rev. 396, Winter, Lexis)
Boumediene, and the potential extension of its holding, impacts U.S. detention operations not only at Guantanamo Bay but also at Bagram and other current or future detention facilities. As a preliminary matter, the natural question in light of Boumediene is how necessary or beneficial is Guantanamo Bay? If the DoD initially established Guantanamo Bay for its foreign location - more convenient for U.S.-based intelligence and interrogation personnel - then, in light of Boumediene, the base is no longer "foreign." The purported freedom from domestic legal requirements initially presumed at Guantanamo no longer exists. As the current administration seeks to close Guantanamo n48 - whether due to legal, political, or policy reasons - it is clear that Boumediene has done away with at least one benefit of housing detainees at Guantanamo. Could Boumediene impact current detention activities in Bagram? If Boumediene reaches that facility, the Eisentrager Court's worst fears would be realized. n49 Military interrogations [*412] might require court approval, or worse, the presence of a detainee's counsel. Moving a detainee may likewise require approval from the court. Conditions of confinement might be reviewable by a court. Military prison guards may be liable to their enemy captives in constitutional tort. The implications, again, are vast. In addition to detention operations in a theater of war, Boumediene may directly impact actual day-to-day combat operations. Justice Scalia warned that Boumediene could "cause more Americans to be killed." n50 Practically speaking, he was referring to a situation where a court releases a terrorist who returns to fight against Americans. Additionally, battlefield impact and risk to service members for other reasons is not improbable. As a preliminary matter, the issue arises in determining when habeas rights attach. Habeas would attach on the battlefield only if the United States exercises functional control over a combatant - that is, if it exercises the functional equivalent of legal sovereignty over the detainee. In a country like Afghanistan, or even Iraq, there is no question that functioning governments active in inter-and intra-state affairs are operating, and the nations maintain their sovereignty. But does (or would) the United States operate in a pocket or umbrella of sovereignty in either nation for purposes of Boumediene? Liberal stationing agreements, UNSCRs, or other documents authorizing or defining the scope and breadth of authority for U.S. forces in a country could be read to grant Boumediene-like autonomy. During the heightened occupation of Iraq, and the initial invasion of Afghanistan, a stronger argument could have been made that habeas in fact attached to [*413] in-country detentions. And, in a certain area of occupation, such as post-war Germany, or immediately following invasive hostilities, the case is again much closer. If a U.S. soldier operates in a pocket of sovereignty, habeas rights may attach to any enemy he seizes or captures on the battlefield. Those rights would remain during temporary detention, transfer, and long-term detention. In this (hopefully unlikely) situation, U.S. combat troops would have to be trained in the latest version of habeas law for the battlefield. They would need to know not only the operational requirements and details of the military operation - for example, seizing terrain or raiding a compound - but also the legal niceties associated with capturing an enemy who has constitutional rights and seizing the evidence that might be necessary to keep that enemy in detention and off of future battlefields. At the very least, these new requirements would be a distraction to an undertaking where focus and attention to detail are vital, a distraction that could be deadly. Essentially, troops on patrol would be carrying the full panoply of rights and privileges afforded under the U.S. Constitution in their assault packs. Every enemy encountered would be entitled to rummage through the pack to choose the U.S. domestic law - the legal weapon n51 - to use against the soldier. In effect, the military operation would be converted into a pseudo-law enforcement search and seizure operation. U.S. combat troops would be no different than police officers on patrol in any town or city in the United States. The military would cease to exist as we know it and would become nothing more than a deployable F.B.I. As indicated above, evidence experts and/or law enforcement experts may be integrated into the operation. These individuals are likely not familiar with military operations and have not trained with the unit to which they would be assigned. The potential for confusion, hesitation, mistaken identity, and uncertainty is great. Each creates a recipe for fratricide, enemy advantage, or worse - mission failure and defeat.
Nuclear war

Frederick Kagan and Michael O’Hanlon 7, Fred’s a resident scholar at AEI, Michael is a senior fellow in foreign policy at Brookings, “The Case for Larger Ground Forces”, April, http://www.aei.org/files/2007/04/24/20070424_Kagan20070424.pdf
We live at a time when wars not only rage in nearly every region but threaten to erupt in many places where the current relative calm is tenuous. To view this as a strategic military challenge for the United States is not to espouse a specific theory of America’s role in the world or a certain political philosophy. Such an assessment flows directly from the basic bipartisan view of American foreign policy makers since World War II that overseas threats must be countered before they can directly threaten this country’s shores, that the basic stability of the international system is essential to American peace and prosperity, and that no country besides the United States is in a position to lead the way in countering major challenges to the global order. Let us highlight the threats and their consequences with a few concrete examples, emphasizing those that involve key strategic regions of the world such as the Persian Gulf and East Asia, or key potential threats to American security, such as the spread of nuclear weapons and the strengthening of the global Al Qaeda/jihadist movement. The Iranian government has rejected a series of international demands to halt its efforts at enriching uranium and submit to international inspections. What will happen if the US—or Israeli—government becomes convinced that Tehran is on the verge of fielding a nuclear weapon? North Korea, of course, has already done so, and the ripple effects are beginning to spread. Japan’s recent election to supreme power of a leader who has promised to rewrite that country’s constitution to support increased armed forces—and, possibly, even nuclear weapons— may well alter the delicate balance of fear in Northeast Asia fundamentally and rapidly. Also, in the background, at least for now, SinoTaiwanese tensions continue to flare, as do tensions between India and Pakistan, Pakistan and Afghanistan, Venezuela and the United States, and so on. Meanwhile, the world’s nonintervention in Darfur troubles consciences from Europe to America’s Bible Belt to its bastions of liberalism, yet with no serious international forces on offer, the bloodletting will probably, tragically, continue unabated. And as bad as things are in Iraq today, they could get worse. What would happen if the key Shiite figure, Ali al Sistani, were to die? If another major attack on the scale of the Golden Mosque bombing hit either side (or, perhaps, both sides at the same time)? Such deterioration might convince many Americans that the war there truly was lost—but the costs of reaching such a conclusion would be enormous. Afghanistan is somewhat more stable for the moment, although a major Taliban offensive appears to be in the offing. Sound US grand strategy must proceed from the recognition that, over the next few years and decades, the world is going to be a very unsettled and quite dangerous place, with Al Qaeda and its associated groups as a subset of a much larger set of worries. The only serious response to this international environment is to develop armed forces capable of protecting America’s vital interests throughout this dangerous time. Doing so requires a military capable of a wide range of missions—including not only deterrence of great power conflict in dealing with potential hotspots in Korea, the Taiwan Strait, and the Persian Gulf but also associated with a variety of Special Forces activities and stabilization operations. For today’s US military, which already excels at high technology and is increasingly focused on re-lea

rning the lost art of counterinsurgency, this is first and foremost a question of finding the resources to field a large-enough standing Army and Marine Corps to handle personnel intensive missions such as the ones now under way in Iraq and Afghanistan. Let us hope there will be no such large-scale missions for a while. But preparing for the possibility, while doing whatever we can at this late hour to relieve the pressure on our soldiers and Marines in ongoing operations, is prudent. At worst, the only potential downside to a major program to strengthen the military is the possibility of spending a bit too much money. Recent history shows no link between having a larger military and its overuse; indeed, Ronald Reagan’s time in office was characterized by higher defense budgets and yet much less use of the military, an outcome for which we can hope in the coming years, but hardly guarantee. While the authors disagree between ourselves about proper increases in the size and cost of the military (with O’Hanlon preferring to hold defense to roughly 4 percent of GDP and seeing ground forces increase by a total of perhaps 100,000, and Kagan willing to devote at least 5 percent of GDP to defense as in the Reagan years and increase the Army by at least 250,000), we agree on the need to start expanding ground force capabilities by at least 25,000 a year immediately. Such a measure is not only prudent, it is also badly overdue.

Plan can’t solve human rights questions 

Hilde ’09 [Thomas C. Hilde, school of Public Policy, University of Maryland, May 29, 2009, “Beyond Guantanamo: Restoring U.S. Credibility On Human Rights,” http://www.lb.boell.org/downloads/Beyond_Guantanamo.pdf, accessed 8/30/13, JTF]

Public moral accountability. Genuine or good faith accountability — and thus genuine credibility — must not only address technical legal issues but also public morality and the norms of international society. It is not sufficient either to acquit or convict those involved, even through a legitimate system of legal accountability. The public moral question would remain regardless of the outcome of litigation.

Beyond a legal approach, therefore, another concrete effort in achieving accountability would be the creation of a bipartisan investigative commission in the U.S. Congress. Such a commission would have broader scope than investigations by the Justice Department as it would be empowered to investigate both the institutional details and the larger narrative connecting the politics, policy-making and chain of command, moral norms, and the law. Significantly, its findings would be public. The public check on arbitrary power in a democratic society can only occur with the information a public moral accounting elucidates. This elucidation is the role of the legislature.
Both DOJ investigations and a congressional commission are therefore necessary pieces of progress towards accountability. Even in the case that investigations and cases pending in federal courts are found, technically, to absolve government authorities of legal wrongdoing, the spirit of the law remains violated.
No impact to Russian collapse
Stent 4 – Professor of Government, Georgetown (Angela, Russia and America, World Policy Journal, http://www.worldpolicy.org/journal/articles/wpj03-4/stent.html)

Using extensive interviews with participants in all three administrations, and memoirs by former officials, they paint a compelling picture of officials often over-whelmed by the challenge of an entirely new reality. The unexpected collapse of communism and of the Soviet Union, coming just after the GulfWar, left them with no road map to understand how Russia and other post-Soviet states might develop. Nightmare scenarios suggested themselves: nuclear war between Russia and Ukraine; weapons proliferation on a terrifying scale; Yugoslav-type ethnically based civil war on the territory of the former Soviet Union; mass starvation; economic collapse--the ominous possibilities were endless. That these “dogs did not bark” is testimony to the unwillingness of people in the post-Soviet space to engage in armed conflict and to Western assistance that staved off famine and economic collapse. The failure of catastrophic scenarios to come about is one indicator of success—but if one were to measure America’s contribution to transforming Russia in more positive ways, the evidence is more mixed. 

Empirically denied
FAS 2k (Federation of American Scientists, http://www.fas.org/news/russia/2000/russia/part08.htm, ZBurdette)

SEARCHING FOR FOOD: Following the complete collapse of the Russian economy in 1998, the number of people living below the official poverty line--in Russia, a measure of truly desperate conditions--rose to nearly 40%. Seniors in urban areas--with no access to jobs or land--were the hardest hit. Unlike those in rural areas, who could subsist on homegrown food, they had nowhere to turn. As in Soviet times, Russians were waiting in lines, hunting for scarce goods, and hoarding what they could find. The devastation of Russian life was by all measurements worse than America's Crash of 1929. U.S. unemployment at the end of 1929 reached 1.5 million, representing 1.2% of the total population, but more than 11.3 million Russians were jobless at the end of 1998--7.7% of the nation's total population. In the 1929 crash, stock prices fell 17% by year-end--and 90% by the depth of the Great Depression, four years later. By contrast, the Russian stock market lost 90% of its value in 1998 alone. Millions of ordinary men and women who had deposited their money in Russian banks lost everything. Here, an elderly Russian woman takes fruit from a trash bin in Moscow, August 28, 1998. AP Photo/Misha Japaridze
due process

US de-emphasizing detention now—reducing authority irrelevant

Chesney, 13

(8/6, Law Prof-UT, “Postwar: An Essay on Whether the Armed-Conflict Model Still Matters,” http://www.lawfareblog.com/2013/08/postwar-an-essay-on-whether-the-armed-conflict-model-still-matters/)

The situation with military detention is different, but much less so than many assume.  True, the demise of the armed-conflict model would matter for the dwindling legacy population at Guantanamo (and, if any remain by that time, for a handful of legacy detainees in Afghanistan).  It will not matter nearly so much for potential future detainees, however, for the simple reason that the United States has long-since gotten almost entirely out of the business of taking on new detainees.  For a variety of reasons (most of which would remain true under an administration of a different party) long-term military detention has become unattractive compared to alternatives such as prosecution (including prosecution in combination with short-term detention), the use of lethal force, and encouraging detention in the hands of other countries.  In light of this larger dynamic, the theoretical loss of legal authority to detain in the postwar period will have comparatively little real consequence.

Detention authority goldilocks now—resolves detainee rights but maintains executive flex
Goldsmith, 12

(Prof-Harvard Law, Hoover Institution Task Force on National Security and Law, March, Power and Constraint, p. 192-96)
The most important principle was that the President could, as the Bush and Obama administrations claimed, detain members of al Qaeda and the Taliban, including those captured outside Afghanistan, "until hostilities cease."' In acknowledging this principle, the courts also placed a number of procedural and evidentiary requirements on how the government must prove to the courts its detention authority. Most of these requirements are nontrivial, and some are burdensome. All amount to unprecedented (that term, again) demands on the Commander in Chief's traditional detention authority and unprecedented demands of evidence collection by soldiers in the field. They also establish a new role for the courts. In "pass[ing] judgment on the admissibility of evidence collected on the battlefield, and thus on the propriety of the methods used for such collection," the courts "monitor, and to a degree supervise, the battlefield conduct of the U.S. military," noted Judge Stephen Williams, in one of the habeas cases. "That is a consequence of Boumediene, in which the federal judiciary assumed an entirely new role in the nation's military operations," he added.' Some have doubted that these decisions had much of an effect on the President's discretion because the lower courts have rejected most of the habeas petitions from GTMO on the merits.' The issue is hard to judge because the executive branch, under various legal and political pressures over the years, had released four hundred or so detainees by 2009, and so most of the ones remain-ing at GTMO at that point were truly "the worst of the worst," as Donald Rumsfeld had quipped in 2002.7' Even taking this fact into account, the courts in 2009-2011 granted habeas relief to detainees in fourteen cases that the government ultimately did not subsequently challenge, a number that amounts to almost a quarter of the habeas cases brought by GTMO detainees.' The government also released others because they believed they could not meet detention standards announced by the courts.' But the courts' impact on presidential discretion went far beyond these cases, and included unusual influences on the battlefield beyond the evidence gathering and the distractions that resulted from the habeas cases themselves. One influence was on the executive branch's targeting practices. Courts in the habeas cases ruling on who could and could not be detained in effect defined the scope of the conflict with al Qaeda under the 2001 congressional authorization of force. When Obama administration lawyers determine how far they can go in targeting terrorist threats—especially threats off the traditional battlefield in places like Yemen and Somalia—they are guided by some of the analysis and basic restrictions recognized in these cases." The habeas cases also affect detention operations in places like Afghanistan. The definition of "the enemy" used by the Obama administration in the GTMO habeas cases is the same one employed in Afghanistan, and no one is detained there who does not meet this definition. This definition is, as one senior lawyer in Afghanistan says, "a direct response to Supreme Court decisions in Rasul, Hamdi, Hamdan, and Boumediene.' Subsequently the federal appellate court in the District of Columbia has ruled that habeas jurisdiction does not extend to Afghanistan. But that does not mean that the courts did not influence detention standards there. On the contrary, the hope of reaching this result is one reason the Obama administration decided to raise detention standards in Afghanistan in the summer of 2009.82 And senior lawyers in Afghanistan still live with the concern that the Supreme Court will overturn this habeas decision. "I warn capturing units that [law-of-war detention] must adhere the highest legal standards to avoid habeas litigation," said one such lawyer. "This creates a huge burden on [law-of-war detention] in that we must perform customary military legal operations in a combat zone with an eye toward defensive litigation [and] must be concerned how a civilian court will view our legal actions and decisions?"83 In these and other ways, the GTMO habeas corpus cases have had a constraining impact on the President, his senior national security advisers, and soldiers in the field. But these constraints have also empowered the presidency and the military, directly and indirectly, in important ways. "Our opinion does not undermine the Executive's powers as Commander in Chief," asserted Justice Kennedy in his Boumediene opinion for the Supreme Court. "On the contrary, the exercise of those powers is vindicated, not eroded, when confirmed by the Judicial Branch!"84 The unusual burdens imposed by the Boumediene decision and the other landmark Supreme Court decisions in the last decade have been accompanied by judicial and legislative approval for some extraordinary presidential powers in the long war against terrorists. It is a remarkable fact that in the eleventh year of the "war on terrorism," the administration of Barack Obama is detaining over 170 terrorist soldiers in GTMO without charge or trial, is planning to try some of these detainees in a military commission on the island, and is detaining almost two thousand more in Afghanistan. These practices remain controversial in some quarters, and are not what the Obama administration set out to do. But as a result of judicial and legislative interventions over the last decade, there is no doubt now that these practices are lawful and legitimate within the American constitutional system. The presidency was empowered to exercise these and other military prerogatives in this unusual war because the other branches of the government considered the matter and, with caveats, told the President he could. The legitimation and continuance of these unusual executive powers are enormous disappointments to Michael Ratner and his colleagues. The lawsuits and activist campaigns by these men and women accomplished much in the decade after 9/11, much more than they anticipated at the beginning. They built up a global social movement of activists, lawyers, foreign governments, and the media, to bring habeas corpus rights to GTMO and to pressure the government to release all but the most dangerous prisoners there. "Obviously, getting six or seven hundred people out of Guantanamo out of the nine hundred was a huge accomplishment," notes Ratner. Working in the ecology of transparency, Ratner and his colleagues, as Ratner himself said, "have also taken on what I consider the most egregious aspects of what I call the national security state since 9/11, and made them public debating issues." By making the issues matters of public debate, they ensured that the courts and Congress and the American people had to engage in the issues, and to address them. But the bitter reality for Ratner and his colleagues in the GTMO Bar is that the courts, Congress, and the American people do not share their outlook, and the United States is in a place at the end of 2011 where Ratner desperately did not want it to be. The GTMO Bar won landmark Supreme Court decisions on due process for detainees, on habeas corpus, and on the limits of presidential power over military commissions. And yet stepping back from these battles, Ratner believes that he and his colleagues lost the war. "We lost on the enemy combatant issue, and the definition. We lost on the preventive detention issue, more or less. We lost on the military commission issue, more or less." They lost on these issues because while the courts and Congress imposed significant constraints on these traditional practices by the Commander in Chief, they also affirmed the legitimacy of the practices in the round. The efforts of the other branches of the government placed these practices on a much firmer foundation than they were during the early unilateralist era of George W. Bush. The foundation became firmer yet because it was embraced, albeit grudgingly, by the administration of Barack Obama. "My problem is that when you have a Democrat doing it as well as a Republican, . . . both the good and the bad becomes embedded in the rule of law," says Ratner. This is a problem for Ratner because he thinks that military detention, military commissions, and many other wartime prerogatives of the Commander in Chief are unnecessary, immoral, or illegal. But for those who disagree with Ratner on these points—for those who believe that the terrorist threat remains real and scary, and that the nation needs a Commander in Chief empowered to meet the threat in unusual ways—embedding these presidential prerogatives in the rule of law is an enormous blessing. It is a blessing, ironically, for which the nation has Michael Ratner and his colleagues to thank. 

Detention restrictions increases rendition and drone strikes—comparatively worse and turns cred

Goldsmith, 12 

(Law Prof-Harvard, 6/29, Proxy Detention in Somalia, and the Detention-Drone Tradeoff, www.lawfareblog.com/2012/06/proxy-detention-in-somalia-and-the-detention-drone-tradeoff/
There has been speculation about the effect of the Obama administration’s pinched detention policy – i.e. no new detainees brought to GTMO, and no new detainees to Parwan (Afghanistan) from outside Afghanistan – on its other counterterrorism policies. I have long believed there must be some tradeoff between narrowing U.S. detention capabilities and other counterterrorism options, at least implicitly, and not necessarily for the better. As I wrote three years ago, in response to news reports that the Obama administration’s cutback on USG detentions resulted in more USG drone strikes and more outsourcing of rendition, detention, and interrogation: There are at least two problems with this general approach to incapacitating terrorists. First, it is not ideal for security. Sometimes it would be more useful for the United States to capture and interrogate a terrorist (if possible) than to kill him with a Predator drone. Often the United States could get better information if it, rather than another country, detained and interrogated a terrorist suspect. Detentions at Guantanamo are more secure than detentions in Bagram or in third countries. The second problem is that terrorist suspects often end up in less favorable places. Detainees in Bagram have fewer rights than prisoners at Guantanamo, and many in Middle East and South Asian prisons have fewer yet. Likewise, most detainees would rather be in one of these detention facilities than be killed by a Predator drone. We congratulate ourselves when we raise legal standards for detainees, but in many respects all we are really doing is driving the terrorist incapacitation problem out of sight, to a place where terrorist suspects are treated worse. The main response to this argument – especially as it applies to the detention-drone tradeoff – has been to deny any such tradeoff on the ground that there are no terrorists outside of Afghanistan (a) whom the United States is in a position to capture on the ground (as opposed to kill from the sky), and (b) whom the USG would like to detain and interrogate. Dan Klaidman’s book provides some counter-evidence, but I will save my analysis of that for a review I am writing. Here I would like to point to an important story by Eli Lake that reveals that the “United States soldiers have been hunting down al Qaeda affiliates in Somalia”; that U.S. military and CIA advisers work closely with the Puntland Security Force in Somalia, in part to redress piracy threats but mainly to redress threats from al-Shabab; that the Americans have since 2009 captured and brought to the Bosaso Central Prison sixteen people (unclear how many are pirates and how many are al-Shabab); and that American interrogators are involved in questioning al-Shabab suspects. The thrust of Lake’s story is that the conditions of detention at the Bosaso Central Prison are atrocious. But the story is also important for showing that that the United States is involved outside of Afghanistan in capturing members of terrorists organizations that threaten the United States, and does have a national security need to incapacitate and interrogate them. It does not follow, of course, that the USG can or should be in the business of detaining every al-Shabab suspect currently detained in the Bosaso Central Prison. But the Lake story does show that the alternatives to U.S. detention are invariably worse from a human rights perspective. It portends (along with last month’s WPR Report and related DOD press release) that our creeping involvement on the ground in places like Somalia and Yemen mean that the USG will in fact be in a position to capture higher-level terrorists in al Qaeda affiliates. And that in turn suggests that the factual premise underlying the denial of a detention-drone tradeoff will become harder and harder to defend.

Executive will circumvent any legal challenges to detention

McNeal, 8 

(Law Prof-Penn State,  Northwestern University Law Review Colloquy, “BEYOND GUANTANAMO, OBSTACLES AND OPTIONS,” 103 Nw. U. L. Rev. Colloquy 29, August, Lexis)
. Executive Forum-Discretion--Any reform which allows for adjudication of guilt in different forums, each with differing procedural protections, raises serious questions of legitimacy and also incentivizes the Executive to use "lesser" forms of justice--nonprosecution or prosecutions by military commission. In this section, my focus is on the incentives which compel the Executive to not prosecute, or to prosecute in military commissions rather than Article III courts. Understanding the reason for these discretionary decisions will guide reformers pondering whether a new system will actually be used by the next President. There are two primary concerns that executive actors face when selecting a forum: protecting intelligence and ensuring trial outcomes. Executive forum-discretion is a different form of prosecutorial discretion with a different balancing inquiry from the one engaged in by courts. Where prosecutorial discretion largely deals with the charges a defendant will face, executive forum-discretion impacts the procedural protections a defendant can expect at both the pretrial and trial phase. Where balancing by Courts largely focuses on ensuring a just outcome which protects rights, the balancing engaged in by executive actors has inwardly directed objectives [*50] which value rights only to the degree they impact the Executive's self interest. 
Given the unique implications flowing from forum determinations, reformers can benefit from understanding why an executive actor chooses one trial forum over another. I contend that there are seven predictive factors that influence executive discretion; national security court reformers should be aware of at least the two most salient predictive factors: trial outcomes and protection of intelligence equities. n112 The Executive's balancing of factors yields outcomes with direct implications for fundamental notions of due process and substantial justice. Any proposed reform is incomplete without thoroughly addressing the factors that the Executive balances.

Civil-military conflict inevitable anyway

Davidson 13

Janine Davidson is assistant professor at George Mason University’s Graduate School of Public Policy. From 2009-2012 she served as the Deputy Assistant Secretary of Defense, Plans in the Pentagon, Presidential Studies Quarterly, March 2013, " Civil-Military Friction and Presidential Decision Making: Explaining the Broken Dialogue", Vol. 43, No. 1, Ebsco 

In the 2010 bestselling book, Obama’s Wars, Bob Woodward recounts President Barack Obama’s friction with his military chain of command as he sought options for ending the war in Afghanistan.1 Woodward paints a compelling picture of a frustrated president who felt “boxed in” by his military commanders who were presenting him with only one real option—deploy 40,000 more troops for a comprehensive counterinsurgency strategy and an uncertain timeline. The president and his civilian advisors could not understand why the military seemed incapable of providing scalable options for various goals and outcomes to inform his decision-making. Meanwhile the military was frustrated that their expert advice regarding levels of force required for victory were not being respected (Woodward 2010).

Such mutual frustration between civilian leadership and the military is not unique to the Obama administration. In the run-up to the Iraq War in 2002, Secretary of Defense Donald Rumsfeld famously chastised the military for its resistance to altering the invasion plan for Iraq. The military criticized him for tampering with the logistical details and concepts of operations, which they claimed led to the myriad operational failures on the ground (Gordon and Trainor 2006; Ricks 2007; Woodward 2004). Later, faced with spiraling ethnic violence and rising U.S. casualties across Iraq, George W. Bush took the advice of retired four-star General Jack Keane and his think tank colleagues over the formal advice of the Pentagon in his decision to launch the so-called surge in 2007 (Davidson 2010; Feaver 2011; Woodward 2010).

A similar dynamic is reflected in previous eras, from John F. Kennedy’s famous debates during the Cuban Missile Crisis (Allison and Zelikow 1999) to Lyndon Johnson’s quest for options to turn the tide in Vietnam (Berman 1983; Burke and Greenstein 1991), and Bill Clinton’s lesser-known frustration with the military over its unwillingness to develop options to counter the growing global inﬂuence of al-Qaeda.2 In each case, exasperated presidents either sought alternatives to their formal military advisors or simply gave up and chose other political battles. Even Abraham Lincoln resorted to simply ﬁring generals until he got one who would fight his way (Cohen 2002).

What accounts for this perennial friction between presidents and the military in planning and executing military operations? Theories about civilian control of the military along with theories about presidential decision making provide a useful starting point for this question. While civilian control literature sheds light on the propensity for friction between presidents and the military and how presidents should cope, it does not adequately address the institutional drivers of this friction. Decision-making theories, such as those focused on bureaucratic politics and institutional design (Allison 1969; Halperin 1974; Zegart 2000) motivate us to look inside the relevant black boxes more closely. What unfolds are two very different sets of drivers informing the expectations and perspectives that civilian and military actors each bring to the advising and decisionmaking table.
This article suggests that the mutual frustration between civilian leaders and the military begins with cultural factors, which are actually embedded into the uniformed military’s planning system. The military’s doctrine and education reinforce a culture of “military professionalism,” that outlines a set of expectations about the civil-military decision-making process and that defines “best military advice” in very speciﬁc ways. Moreover, the institutionalized military planning system is designed to produce detailed and realistic military plans for execution—and that will ensure “victory”—and is thus ill suited to the rapid production of multiple options desired by presidents. The output of this system, framed on specific concepts and definitions about “ends,” “ways,” “means,” and expectations about who provides what type of planning “guidance,” is out of synch with the expectations of presidents and their civilian advisors, which in turn have been formed from another set of cultural and institutional drivers.

Most civilian leaders recognize that there is a principal-agent issue at work, requiring them to rely on military expertise to provide them realistic options during the decision-making process. But, their definition of “options” is framed by a broader set of political objectives and a desire to winnow decisions based, in part, on advice about what various objectives are militarily feasible and at what cost. In short, civilians’ diverse political responsibilities combined with various assumptions about military capabilities and processes, create a set of expectations a
bout how advice should be presented (and how quickly), how options might be defined, and how military force might or might not be employed. These expectations are often considered inappropriate, unrealistic, or irrelevant by the military. Moreover, as discussed below, when civilians do not subscribe to the same “hands off” philosophy regarding civilian control of the military favored by the vast majority of military professionals, the table is set for what the military considers “meddling” and even more friction in the broken dialogue that is the president’s decision-making process.

This article identifies three drivers of friction in the civil-military decision-making dialogue and unpacks them from top to bottom as follows: The first, civil-military, is not so much informed by theories of civilian control of the military as it is driven by disagreement among policy makers and military professionals over which model works best. The second set of drivers is institutional, and reflects Graham Allison’s organizational process lens (“model II”). In this case, the “outputs” of the military’s detailed and slow planning process fail to produce the type of options and advice civilians are hoping for. Finally, the third source of friction is cultural, and is in various ways embedded into the first two. Powerful cultural factors lead to certain predispositions by military planners regarding the appropriate use of military force, the best way to employ force to ensure “victory,” and even what constitutes “victory” in the American way of war. These cultural factors have been designed into the planning process in ways that drive certain types of outcomes. That civilians have another set of cultural predispositions about what is appropriate and what “success” means, only adds more fuel to the flame.

No on will use bioweapons
Stratfor 7, private intelligence agency, analyzes geopolitical trends, 12/21/ (“Bioterrorism: Sudden Death Overtime?,” http://www2.stratfor.com/analysis/bioterrorism_sudden_death_overtime)

In this season of large college bowl games and the National Football League playoffs in the United States, and large nonsporting events such as the New Year’s Eve celebration in New York’s Times Square — not to mention the upcoming Olympic Games in Beijing — a discussion of bioterrorism and the threat it poses might be of interest.  First, it must be recognized that during the past several decades of the modern terrorist era, biological weapons have been used very infrequently — and there are some very good reasons for this. Contrary to their portrayal in movies and television shows, biological agents are difficult to manufacture and deploy effectively in the real world. In spite of the fear such substances engender, even in cases in which they have been somewhat effective they have proven to be less effective and more costly than more conventional attacks 
using firearms and explosives.  In fact, nobody even noticed what was perhaps the largest malevolent deployment of biological agents in history, in which thousands of gallons of liquid anthrax and botulinum toxin were released during several attacks in a major metropolitan area over a three-year period. This use of biological agents was perpetrated by the Japanese apocalyptic cult Aum Shinrikyo. An examination of the group’s chemical and biological weapons (CBW) program provides some important insight into biological weapons, their costs — and their limitations.  In the late 1980s, Aum’s team of trained scientists spent millions of dollars to develop a series of state-of-the-art biological weapons research and production laboratories. The group experimented with botulinum toxin, anthrax, cholera and Q fever and even tried to acquire the Ebola virus. The group hoped to produce enough biological agent to trigger a global Armageddon. Between April of 1990 and August of 1993, Aum conducted seven large-scale attacks involving the use of thousands of gallons of biological agents — four with anthrax and three with botulinum toxin.  The group’s first attempts at unleashing mega-death on the world involved the use of botulinum toxin. In April of 1990, Aum used a fleet of three trucks equipped with aerosol sprayers to release liquid botulinum toxin on targets that included the Imperial Palace, the Diet and the U.S. Embassy in Tokyo, two U.S. naval bases and the airport in Narita. In spite of the massive quantities of agent released, there were no mass casualties and, in fact, nobody outside of the cult was even aware the attacks had taken place.  When the botulinum operations failed to produce results, Aum’s scientists went back to the drawing board and retooled their biological weapons facilities to produce anthrax. By mid-1993, they were ready to launch attacks involving anthrax, and between June and August of 1993 the group sprayed thousands of gallons of aerosolized liquid anthrax in Tokyo. This time Aum not only employed its fleet of sprayer trucks, but also use sprayers mounted on the roof of their headquarters to disperse a cloud of aerosolized anthrax over the city. Again, the attacks produced no results and were not even noticed. It was only after the group’s successful 1995 subway attacks using sarin nerve agent that a Japanese government investigation discovered that the 1990 and 1993 biological attacks had occurred.  Aum Shinrikyo’s team of highly trained scientists worked under ideal conditions in a first-world country with a virtually unlimited budget. The team worked in large, modern facilities to produce substantial quantities of biological weapons. Despite the millions of dollars the group spent on its bioweapons program, it still faced problems in creating virulent biological agents, and it also found it difficult to dispense those agents effectively.  Even when the group switched to employing a nerve agent, it only succeeded in killing a handful of people. A comparison between the Aum Shinrikyo Tokyo subway attack and the jihadist attack against the Madrid trains in 2004 shows that chemical/biological attacks are more expensive to produce and yield fewer results than attacks using conventional explosives. In the March 1995 Tokyo subway attack — Aum’s most successful — the group placed 11 sarin-filled plastic bags on five different subway trains and killed 12 people. In the 2004 Madrid attack, jihadists detonated 10 improvised explosive devices (IEDs) and killed 191 people. Aum’s CBW program cost millions and took years of research and effort; the Madrid bombings only cost a few thousand dollars, and the IEDs were assembled in a few days.  The most deadly biological terrorism attack to date was the case involving a series of letters containing anthrax in the weeks following the Sept. 11 attacks — a case the FBI calls Amerithrax. While the Amerithrax letters did cause panic and result in companies all across the country temporarily shutting down if a panicked employee spotted a bit of drywall dust or powdered sugar from doughnuts eaten by someone on the last shift, in practical terms, the attacks were very ineffective. The Amerithrax letters resulted in five deaths; another 22 victims were infected but recovered after receiving medical treatment. The letters did not succeed in infecting senior officials at the media companies targeted by the first wave of letters, or Sens. Tom Daschle and Patrick Leahy, who were targeted by a second wave of letters.  By way of comparison, John Mohammed, the so-called “D.C. Sniper,” was able to cause mass panic and kill twice as many people (10) by simply purchasing and using one assault rifle. This required far less time, effort and expense than producing the anthrax spores used in the Amerithrax case. It is this cost-benefit ratio that, from a militant’s perspective, makes firearms and explosives more attractive weapons for an attack. This then is the primary reason that more attacks using biological weapons have not been executed: The cost is higher than the benefit.  Certainly, history has shown that militant organizations and homegrown militants are interested in large sporting events as venues for terror; one needs to look no further than the 1972 Munich Massacre, the 1980 Olympic Park bombing or even the 2005 incident in which University of Oklahoma student Joel Hinrichs died after a TATP-filled backpack he was wearing exploded outside a football game at Oklahoma Memorial Stadium, to see this. Because of this, vigilance is needed. However, militants planning such attacks will be far more likely to use firearms or IEDs in their attacks than they will biological agents. Unfortunately, in the real world guns and suicide bombs are far more common — and more deadly — than air horns filled with creepy bioterror. 
2nc
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2nc overview

The symbol from the CP is massive—specific evidence to all of their internal links. 

Dick Kohn, 2009, Professor of History and Peace, War and Defense, University of North Carolina, Chapel Hill, security.nationaljournal.com/2009/05/what-do-to-about-guantanamo.php
Certainly the prison undermines national security. It's become a one-word symbol–something like "Watergate" for political scandal or "Auschwitz" for the Holocaust–for all that the rest of the world, and many Americans, have found wanting, self-defeating, or even outrageous in American behavior in the struggle against radical Islamic terrorism. The place recruits for our enemies, alienates our friends (and complicates their cooperation with us), shakes confidence in American support for the rule of law, undercuts American moral legitimacy, and dilutes support for national security efforts at home with the public. These conclusions range across the political spectrum, and are not the monopoly of “the left” (whatever that is these days) alone.

at: solvency deficit

They have no uniqueness for their solvency differential—we’ll stop combat operations soon, so gitmo is the only thing left

Elisa Massimino, Human Rights First, 7/24/13, CLOSING GUANTANAMO: The National Security, Fiscal, and Human Rights Implications, http://www.judiciary.senate.gov/pdf/7-24-13MassiminoTestimony.pdf
There are other pragmatic reasons to move forward with closing Guantanamo. The impending end of combat operations in Afghanistan in 2014 increases the urgency for Congress and the administration to determine the disposition of all law-of-war detainees. The detainees at Guantanamo were apprehended and detained pursuant to the 2001 Authorization for Use of Military Force. As hostilities come to an end, Guantanamo detainees will have a legitimate claim before the courts that they should be released. Congress and the administration should proactively determine the lawful disposition of detainees now, or the courts could force those dispositions later.
at afghanistan addon

Military operations in Afghanistan are sustainable—Karzai has reversed course. 

Auken 13 (Bill, WSW, “Karzai reveals US plan for permanent Afghanistan bases”, 11 May 2013, http://www.wsws.org/en/articles/2013/05/11/afgh-m11.html, ZBurdette)

Afghan President Hamid Karzai Thursday revealed that Washington wants to maintain nine US military bases scattered across the country after the formal deadline for the withdrawal of US and NATO coalition forces at the end of 2014.
In a speech delivered at Kabul University, Karzai stressed that he was amenable to the US demand, indicating that he was willing to trade the bases for promises of a continued flow of economic aid from the West and security for his puppet government. Another likely condition is US support for the election of his handpicked successor in an election set for next year.

“If these conditions are met, we are ready to sign the contract with the United States,” he said. As to the continued presence of foreign troops on Afghan soil after more than a dozen years of war and occupation, Karzai stated, “We see their staying in Afghanistan beyond 2014 in the interests of Afghanistan as well as NATO.”

The statements represented an abrupt rhetorical shift by the US-backed president. In recent months, Karzai has accused Washington of colluding with the Taliban to increase violence and create a pretext for a continued US military presence. He has repeatedly demanded an end to US aerial bombardments and to night raids by US Special Forces, which have claimed civilian lives and increased hatred for both the foreign occupation and Karzai’s corrupt puppet government in Kabul.

No impact to public resentment 
Yeo 10 (Andrew, “Anti-Base Movements in South Korea: Comparative Perspective on the Asia-Pacific”, 14 June 2010, http://www.japanfocus.org/-Andrew-Yeo/3373, ZBurdette)

Although anti-base movements may successfully mobilize, as witnessed in Maehyangri and Pyeongtaek, they may not be equally successful in shaping policy outcomes. More often than not, activists face significant structural constraints. In all anti-base movements, whether in Okinawa, South Korea, Guam or the Philippines, activists face great challenges when confronting U.S. base issues because political elites tend to prioritize robust alliance relations with the U.S. Whether a progressive or conservative-leaning government, regardless of who comes to power, political leaders in Tokyo and Seoul generally accept in principle the necessity for U.S. forces to provide regional stability in the mid- to long-term. A pro-U.S. consensus among political leaders and bureaucracies, particularly within the defense and foreign policy establishments, drowns out activist calls for an alternative security framework centered on a reduction of U.S. forces. This ideological constraint makes it difficult for anti-base movements to shift public discussion on U.S. base issues. Moreover, host governments constantly receive a mixture of political pressure and economic incentives to support U.S. alliance obligations. While some government elites are genuinely sympathetic to the plight of local residents, in most cases political and economic forces prevent these actors from executing policy changes that would significantly eliminate or ameliorate the negative effects of U.S. military presence.
Regulations on detention require huge military investments that trade-off with effective war-fighting—collapses Afghanistan effort

Ford 10 (Colonel, U.S. Army Judge Advocate General's Corps, currently serving as the Staff Judge Advocate, Multi-National Security Transition Command-Iraq, Baghdad, Iraq, “Keeping Boumediene off the Battlefield: Examining Potential Implications of the Boumediene v. Bush Decision to the Conduct of United States Military Operations,” 30 Pace L. Rev. 396, Winter, Lexis)

Programmatically and institutionally, extension would require a re-evaluation of the DoD's policies, regulations, training, and organization. Currently, all military personnel are trained to the Geneva standard under the DoD Law of War Program. n38 This program ensures that service members are trained in and abide by the international legal norms of warfare. Would the DoD implement a similar program to ensure compliance with domestic laws during combat operations, including detention operations? And, if so, should it be separate from the Law of War Program or integrated into it? A progressive extension of Boumediene may require service members in combat to abide by constitutional provisions normally applicable to domestic law enforcement personnel. Such an extension would require a massive training and education program to be implemented department-wide. This training might include instruction on the court-directed domestic laws that might now be applicable, essentially a shifting body of criminal law for the battlefield. In [*405] implementing this new standard, both the DoD and the military might be required to implement several new procedures, including: training packages for new entrants at basic training installations, annual refresher training, formalized procedures for integration into major military training exercises and actual military operations, a reporting procedure for violations, and benchmarks for methods of effectiveness. The International Committee of the Red Cross ("ICRC") might choose to monitor U.S. forces not only for compliance with international law but also for compliance with our applicable domestic laws. The DoD would be interested in the ICRC's new focus area and would need to implement procedures to address these new areas of international scrutiny. As the DoD attempts to operationalize Boumediene, it must consider the new concept of how to support a federal case while concomitantly conducting military operations. Justice Scalia, in his dissent, noted that the Boumediene holding "sets our military commanders the impossible task of proving to a civilian court, under whatever standards this Court devises in the future, that evidence supports the confinement of each and every enemy prisoner." n39 Practically speaking, this is already happening in the U.S. District Court for the District of Columbia as the Guantanamo detainees' habeas cases progress. n40 The Supreme Court is not, as Justice Scalia noted, establishing the rules under which these cases will proceed. That task has fallen on the district court judges, specifically Senior Judge Thomas F. Hogan, who has been charged with establishing general rules for the administration and management of most of these cases. n41 [*406] These rules and procedures will be vitally important not only for the process, but also for the DoD and combat soldiers whose actions they will dictate. Courts will create, and lawyers argue endlessly about, such important matters as the definition of "enemy combatant," the standard of proof for this yet-to-be defined term, the admissibility of evidence, the scope and breadth of exclusionary rules, presumptions afforded to government evidence, whether the presence of the detainee is required, access to government witnesses, the extent of government disclosures of exculpatory evidence pursuant to Brady v. Maryland, n42 and a host of other procedural and substantive issues. Every issue that may arise in a federal criminal case will have to be addressed, interpreted, decided, and applied to the current and future unique enemy prisoner habeas actions. These procedures create daunting tasks. Enter CSI: Kandahar. Extending the Boumediene holding would require detailed procedures for the collection, preservation, and maintenance of "evidence." Normally, the military treats information regarding enemy captives as battlefield information or intelligence. Military personnel process this information, important to the conduct of military operations, through intelligence channels. Intelligence analysts and commanders use the information to determine enemy strengths, weaknesses, vulnerabilities, and locations important to the commander on the ground. Treating captured enemy information as evidence in a federal case would require an entirely new method of collecting and processing intelligence. More likely, the DoD and the intelligence agencies would choose to establish an entirely separate but parallel system to process and sanitize battlefield intelligence information for transmittal to federal courts because of the significant risk to intelligence sources and methods. The DoD may be forced to address these federal evidence requirements. Standards may have to be established, beginning with procedures to determine what constitutes the [*407] equivalent of probable cause to detain, and including procedures for, inter alia, the seizure and collection of evidence, chain of custody, evidence storage and maintenance, evidence authentication, and witness availability. n43 This may, in turn, require procedures to formalize investigations, including a requirement of a pseudo-criminal case file for every detained enemy. Certainly, service members do not have the training to make and prove a federal case. Service members on the ground are now familiar with basic evidence collection requirements, and great strides have been taken in Iraq and Afghanistan to formalize information collection resulting from raids. n44 Site exploitation teams and specially trained personnel have assisted in gathering and maintaining site intelligence information, which may later be used as evidence, normally in an Iraqi or Afghani court. But imagine if every military operation required a police-like crime scene analysis, with the [*408] collection of evidence to be used in a federal court. Soldiers simply cannot conduct such an undertaking, nor should they be required to. Military law enforcement personnel are a limited asset on the battlefield, busily investigating alleged misconduct by military personnel, contract fraud, and the deaths of service members. The DoD would be hard pressed to meet new stringent investigative and evidentiary requirements. The DoD may have to adjust its force structure and dramatically increase the capacity of the services' law enforcement investigative agencies, a precarious undertaking for a military already stretched thin. Or, perhaps the DoD would create a new habeas investigative agency, uniformed and/or civilian, to accompany forces on the battlefield. One solution is to use another federal law enforcement agency, such as the Federal Bureau of Investigation ("F.B.I."), to augment military forces, similar to the manner in which the U.S. Coast Guard augments U.S. Navy operations during law enforcement actions at sea. n45

***terror
2nc sources da 

Sources on the ground will stop cooperating if they think information could be publicized 

Ford 10 (Colonel, U.S. Army Judge Advocate General's Corps, currently serving as the Staff Judge Advocate, Multi-National Security Transition Command-Iraq, Baghdad, Iraq, “Keeping Boumediene off the Battlefield: Examining Potential Implications of the Boumediene v. Bush Decision to the Conduct of United States Military Operations,” 30 Pace L. Rev. 396, Winter, Lexis)
 [*414] Intelligence operations will be the most vulnerable. If court-directed discovery occurs, a unit's intelligence files would become the equivalent of a law enforcement investigative file. Information deemed relevant to the defense, including information that the United States expended significant resources, and potentially lives, to obtain, would become discoverable in some form. Valuable intelligence sources and methods, some irreplaceable, would be lost. Sources would dry up or perhaps be revealed and killed. Consider the sad and dangerous contradiction. Military planners and intelligence officers study and analyze an enemy, compiling tens of thousands of pieces of information into a precise operations plan, targeted at important leaders or facilities. Troops receive an order, conduct mission-specific training, and prepare to execute. Approvals are obtained from appropriate commanders. A joint and multi-national combined arms operation ensues to attain the military objective sought. Conventional troops, special operations forces, combat aircraft, artillery support, and overhead assets all converge on the target in a dangerous and complex culmination of modern military power. Enemy, friendly, and civilian lives are lost, and prisoners are taken. Specialized teams exploit the site and sweep through the complex, retrieving valuable enemy information that will assist in future operations and save American lives. Now the contradiction is revealed. All the information relevant to a federal court case - information gained in the planning, execution, and exploitation of the mission - is transmitted back to a U.S. court, to counsel, and, perhaps, back to the same enemy captives who required so much time, effort, resources, and lives to capture. This truly is a sad and dangerous contradiction. Soldiers will have risked their lives to regurgitate the fruits of their sweat, toil, and blood back to the enemy. This example illustrates why Boumediene must stop at Guantanamo Bay.

2nc intel da

Gathering effective intelligence outweighs any turns—it’s the only way to prevent future attacks

Yoo 4 (Law Prof, UC-Berkeley  “War, Responsibility, and the Age of Terrorism,” http://works.bepress.com/cgi/viewcontent.cgi?article=1015&context=johnyoo)
Third, the nature of warfare against such unconventional enemies may well be different from the set-piece battlefield matches between nation-states. Gathering intelligence, from both electronic and human sources, about the future plans of terrorist groups may be the only way to prevent September 11-style attacks from occurring again. Covert action by the Central Intelligence Agency or unconventional measures by special forces may prove to be the most effective tool for acting on that intelligence. Similarly, the least dangerous means for preventing rogue nations from acquiring WMD may depend on secret intelligence gathering and covert action, rather than open military intervention. A public revelation of the means of gathering intelligence, or the discussion of the nature of covert actions taken to forestall the threat by terrorist organizations or rogue nations, could render the use of force ineffectual or sources of information useless. Suppose, for example, that American intelligence agencies detected through intercepted phone calls that a terrorist group had built headquarters and training facilities in Yemen. A public discussion in Congress about a resolution to use force against Yemeni territory and how Yemen was identified could tip-off the group, allowing terrorists to disperse and to prevent further interception of their communications.
at: recruitment turn

Prefer our evidence—replacements also trigger the same effect. 

Wittes 10 (Senior Fellow in Governance Studies-Brookings Institution, 12/24 “Thoughts on Obama’s Gitmo Remarks,” http://www.lawfareblog.com/2010/12/thoughts-on-obamas-gitmo-remarks/)
“Obviously, we haven’t gotten it closed.  And let me just step back and explain that the reason for wanting to close Guantanamo was because my number one priority is keeping the American people safe.  One of the most powerful tools we have to keep the American people safe is not providing al Qaeda and jihadists recruiting tools for fledgling terrorists. And Guantanamo is probably the number one recruitment tool that is used by these jihadist organizations.” The more I think about this claim, the less I believe it is true. I claim no expertise on Al Qaeda recruiting–or, indeed, on Al Qaeda itself. And clearly, the President has access to a huge range of intelligence which I don’t see. But I just have never seen any evidence that Guantanamo plays a particular role in Al Qaeda recruiting–an important role relative to other complaints about the United States or a role different from that which any facility that might replace it would play. I know the claim that Gitmo creates more terrorists than it holds is a common argument for closing the facility, but I have never seen a serious piece of reporting of any kind that purports to support it. Sure, there are mentions of Guantanamo in Al Qaeda propaganda, and there are mentions of detainees (who would presumably be held somewhere else were Gitmo closed), but where is the evidence that Guantanamo is playing some outsized role in Al Qaeda’s recruitment efforts–let alone in its actual recruitment?

Studies prove detention irrelevant to recruiting

Joscelyn 10 (Sr. Fellow-Foundation for Defense of Democracies, 12/27, “Gitmo is not Al Qaeda’s Number One Recruitment Tool,” http://www.weeklystandard.com/blogs/gitmo-not-al-qaedas-number-one-recruitment-tool_524997.html)
During a press conference on December 22, President Obama was asked about the difficulties his administration has encountered in trying to close Guantanamo. The president explained (emphasis added): Obviously, we haven’t gotten it closed. And let me just step back and explain that the reason for wanting to close Guantanamo was because my number one priority is keeping the American people safe. One of the most powerful tools we have to keep the American people safe is not providing al Qaeda and jihadists recruiting tools for fledgling terrorists. And Guantanamo is probably the number one recruitment tool that is used by these jihadist organizations. And we see it in the websites that they put up. We see it in the messages that they're delivering. President Obama and his surrogates have made this argument before, but they have provided no real evidence that it is true. In fact, al Qaeda’s top leaders rarely mention Guantanamo in their messages to the West, Muslims and the world at large. No journalist in attendance had the opportunity to challenge President Obama’s assertion. The president should have been asked: If Guantanamo is such a valuable recruiting tool, then why do al Qaeda’s leaders rarely mention it? THE WEEKLY STANDARD has reviewed translations of 34 messages and interviews delivered by top al Qaeda leaders operating in Pakistan and Afghanistan (“Al Qaeda Central”), including Osama bin Laden and Ayman al Zawahiri, since January 2009. The translations were published online by the NEFA Foundation. Guantanamo is mentioned in only 3 of the 34 messages. The other 31 messages contain no reference to Guantanamo. And even in the three messages in which al Qaeda mentions the detention facility it is not a prominent theme. Instead, al Qaeda’s leaders repeatedly focus on a narrative that has dominated their propaganda for the better part of two decades. According to bin Laden, Zawahiri, and other al Qaeda chieftains, there is a Zionist-Crusader conspiracy against Muslims. Relying on this deeply paranoid and conspiratorial worldview, al Qaeda routinely calls upon Muslims to take up arms against Jews and Christians, as well as any Muslims rulers who refuse to fight this imaginary coalition. This theme forms the backbone of al Qaeda’s messaging – not Guantanamo. To illustrate this point, consider the results of some basic keyword searches. Guantanamo is mentioned a mere 7 times in the 34 messages we reviewed. (Again, all 7 of those references appear in just 3 of the 34 messages.) By way of comparison, all of the following keywords are mentioned far more frequently: Israel/Israeli/Israelis (98 mentions), Jew/Jews (129), Zionist(s) (94), Palestine/Palestinian (200), Gaza (131), and Crusader(s) (322). (Note: Zionist is often paired with Crusader in al Qaeda’s rhetoric.) Naturally, al Qaeda’s leaders also focus on the wars in Afghanistan (333 mentions) and Iraq (157). Pakistan (331), which is home to the jihadist hydra, is featured prominently, too. Al Qaeda has designs on each of these three nations and implores willing recruits to fight America and her allies there. Keywords related to other jihadist hotspots also feature more prominently than Gitmo, including Somalia (67 mentions), Yemen (18) and Chechnya (15).  Simply put, there is no evidence in the 34 messages we reviewed that al Qaeda’s leaders are using Guantanamo as a recruiting tool. Undoubtedly, “Al Qaeda Central” has released other messages during the past two years that are not included in our sample. Some of those messages may refer to Guantanamo. And some of the al Qaeda messages provided by NEFA, which does a remarkable job collecting and translating al Qaeda’s statements and interviews, may be only partial translations of longer texts. However, the messages we reviewed also surely include most of what al Qaeda’s honchos have said publicly since January 2009. These messages do not support the president’s claim.
***legitimacy

2nc can't solve legitimacy

Can't control perceptions

Fettweis 10

Christopher J. Fettweis is an assistant professor of political science at Tulane University, August 2010, Paper prepared for the 2010 meeting of the American Political Science Association, Washington, DC, September 1-4, "The Remnants of Honor: Pathology, Credibility and U.S. Foreign Policy", http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1657460
There are several good reasons to doubt that credibility can help the “war against terror.” First of all, it is not clear that the United States can control the perceptions of non-state actors in the current era any more easily than it could those of states during the Cold War.91 It is quite a stretch to believe that if U.S. troops had not been pulled out of Lebanon or Somalia, Al Qaeda would have acted any differently throughout the 1990s. Did the U.S. withdrawals really embolden the terrorists? Were they insufficiently bold before then? In order for the policymaker’s conventional wisdom about the importance of credibility to be correct, Al Qaeda’s behavior would have to have been different if the United States had stayed involved with Somalia until some sort of victory had been achieved. If the terrorists would have attacked either way – and it is certainly plausible to think that they would have – then concerns for reputation are still irrelevant, and it remains unwise for policymakers to look beyond the current crisis.

Second, Al Qaeda’s perceptions will likely remain unaffected by any attempt on part of Washington to shape them. The strategy of a weak actor in extreme asymmetry must be based on the premise that although it may not be able to employ tangible assets to win the war, intangible, moral elements will prove decisive. No matter what the behavior of the strong actually is, the weak are likely to accuse it of being irresolute. Thus, Al Qaeda is pursuing a propaganda strategy nearly immune to rational influence. Since they lacked the power to force a retreat, the mujahadeen in Afghanistan needed to preach that the Soviet Union would prove morally inferior in order to convince its fighters that resistance was not utterly pointless; likewise, Bin Laden must paint the United States as a paper tiger or no one will rally to his cause. Since jihadi groups have no hope of success without a certain degree of superpower irresolution, it is unlikely that any amount of credibility will cause these groups to abandon that belief (or hope). Once again, Washington will likely not be able to control its reputation in the eyes of others. The future actions of these groups will likely remain unaffected by their perceptions of U.S. credibility.
Finally, it is quite possible that Bin Laden’s pronouncements of American irresolution are less explanations for his behavior than tools for attracting new recruits. Although Al Qaeda took credit for the Somalia adventure, for example, it disavowed any participation in the embassy bombings, perhaps since those incidents did not cause any change in U.S. behavior and therefore would not serve as well in recruitment. Might resolute, credible superpowers be able to prevent jihadi groups from recruiting new generations of terrorists? Probably not, since Al Qaeda and its allies have shown no particular interest in the accuracy of their statements. Their preposterous exaggeration of both their involvement in, and the scale of, the battles in Somalia lend credence to the argument that the true importance of the event was for propaganda rather than for the actual formulation of strategy. Although there is little evidence that the battle in Mogadishu was fought by anyone other than Somalis, to listen to Bin Laden one would think that the mujahadeen from all over the region had converged to oust the imperialists. He has repeatedly claimed that 300,000 Americans turned tail and fled after the battle, which is more than ten times the number that was ever in the country and almost one hundred times the number that actually left after Mogadishu. No matter what the United States did in Somalia, Al Qaeda would likely have continued its tangible and intangible assaults, which even in extreme exaggeration would have found eager ears among the disaffected, angry masses. Many regions of the world have populations quite sympathetic to the argument that despite its apparent strength, the United States is actually a weak, feminized, immoral, corrupt paper tiger. The Middle East, where conspiracy theories often find wide audiences, is seemingly fertile ground for Bin Laden’s lies and twisted interpretation of U.S. irresolution. In other words, U.S. actions are not likely to have direct bearing on the interpretation of its credibility in the region, or on the outcome of the war on terror, for better or for worse.

2nc no impact to legitimacy

Legitimacy is worthless - laundry list

Fettweis 10

Christopher J. Fettweis is an assistant professor of political science at Tulane University, August 2010, Paper prepared for the 2010 meeting of the American Political Science Association, Washington, DC, September 1-4, "The Remnants of Honor: Pathology, Credibility and U.S. Foreign Policy", http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1657460
In sum, when the credibility imperative drives policy, states fearful of catastrophic future consequences are likely to follow hawkish recommendations in otherwise irrelevant situations, attempting to send messages that other states are unlikely to receive. Policymakers would be wise to beware of the credibility imperative while devising policy, question the assumptions it contains and remain skeptical of the fantastic disasters of which it warns. Most importantly, perhaps they should be given pause by the knowledge that scholars can supply virtually no evidence supporting the conventional wisdom about its importance.
Both logic and a preponderance of the evidence suggest that the current U.S. obsession with credibility is as insecure, misplaced and mal-informed as all that have preceded it. Whether or not it will result in the kind of counter-productive policies that accompanied the Cold War credibility imperative remains to be seen. What is more assured is that there is no clear way to control the perceptions of others, whether they are superpowers, small states or loosely connected non-state groups. The impression that their thoughts can be controlled by our actions may be comforting, springing perhaps from basic human psychological needs, but in reality their perception of us is largely outside of our influence. The messages we hope to send through our actions are unlikely to be successfully received. Washington would be welladvised to avoid the understandable and natural temptation to look beyond the current crisis when making decisions. As unsettling as it may be, since the future is largely outside our control, the tangible interests of the present, therefore, must outweigh the intangible interests of the future.

Although it is no longer fashionable to name honor as a reason for war, its underlying effects are still with us. When the credibility imperative drives policymaking, the United States is likely to behave in manifestly pathological ways. No matter what term is used, concerns for honor march states toward folly. The foreign policy of the United States is not driven only by tangible, material measures of interest; however, it should be. Just because our policies have not been rational does not mean that they cannot be moving forward. One sure way to approach that goal would be to recognize, and eliminate, the urge to act in order to bolster the credibility of our commitments.

Their scholarship's mediocre

Robinson 11

Paul Robinson is an Associate Professor in Public and International Affairs at the University of Ottawa, Canada, and until recently was a lecturer in security studies, and deputy director of the Institute of Applied Ethics, at the University of Hull, England, Honor Ethics, November 10, 2011, "Why Leaders Really Care about ‘Credibility’", http://honorethics.org/2011/11/10/why-leaders-really-care-about-credibility/
Read the rhetoric used by political and military leaders for wars in the past few decades, and you will be struck by the repeated references to ‘credibility’. The justification of war is very often that it is necessary to uphold our reputation for strength, without which we would become targets for attack. The Vietnam domino theory was a good example of this mode of thought, and similar thinking continues to drive foreign policy today. Yet academic studies into the origins of war suggest that upholding your ‘credibility’ does not actually make you less likely to be attacked. Would-be aggressors pay very little attention to whether you have proved willing to fight in the past. Authors such as Daryl Grayson Press in his book Calculating Credibility and Christopher Fettweis in a number of related articles, have illustrated this very well. What this means is that waging wars for reputation makes no sense. Why then do states persist in doing so?
Richard Ned Lebow’s 2010 book Why Nations Fight perhaps contains the answer, although Lebow himself does not address the question. Lebow argues, on the basis of a quantitative analysis, that very few wars are fought for material or security purposes. The great majority are about ‘standing’, in other words honour. Nations fight above all because they feel that their status in the international community depends on being seen to be strong and willing to fight. But this is not due to reason. It is not that honour serves an instrumental purpose; rather it is, says Lebow, a product of ‘the universal drive for self-esteem.’ Following Aristotle, Lebow sees human behaviour as deriving from three drives: spirit, appetite, and reason. Honour is associated with spirit, and ‘the spirit’, he writes, ‘is the principle cause of war across the centuries.’ In short, political leaders fight because fighting boosts their self-esteem, whereas not fighting makes them feel inadequate. This would explain why they accept so readily the instrumental arguments about credibility. The fact that these arguments are not actually true, and that a reputation for strength doesn’t make you safer, are neither here nor there, because safety isn’t really what the leaders in question are worried about. When they talk about credibility, what they are actually talking about is their own self-esteem. So, for instance, if you hear arguments that NATO must stay in Afghanistan in order to protect the ‘credibility of the alliance’, this is not because that credibility will make NATO members any more secure, but because losing will be bad for the leaders’ self-image.

This is not something generally recognized in international relations theory, which insists on viewing matters of honour purely through an external and instrumental lens, ignoring the fact that the external facets of honour are intimately and inextricably tied up with the internal ones. It also reveals how a deeper understanding of the dynamics of honour can help us explain many otherwise inexplicable aspects of human behaviour, and shows that despite occasional claims of its obsolescence, honour remains vitally important in the modern world.
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No chance of random military interventions 

Lieven 11—professor in the War Studies Department of King's College London and a senior fellow of the New America Foundation. PhD in pol sci (Anatol, A Mutiny Grows in Punjab, http://nationalinterest.org/article/mutiny-grows-punjab-4889) 

This statement is not intended as a standard attack either on the overweening power of the American armed forces or on the country’s “militarism.” Paradoxically, the U.S. military is not in general a militarist force in the shaping of U.S. policy, if one gives “militarist” its old connotations of aggression and warmongering. Under the last Bush administration, the military was far more cautious than many of the president’s political appointees, and military opposition reportedly played an important part in blocking a U.S. attack on Iran in the last year of Bush’s second term. Military caution is rooted in a strong and realistic sense of the limits on America’s resources and of the potentially catastrophic risks of further open-ended military commitments. The role of the armed forces in shaping and limiting a U.S. administration’s options may be questionable under the Constitution, but it is something for which we may have good reason to be grateful under a future Republican president after 2012 or 2016.

Ignoring military advice collapses CMR

Ackerman 8 – of the Wasthington Independent, 11-13-8 (Spencer, “Productive Obama-Military Relationship Possible,” http://washingtonindependent.com/18335/productive-obama-military-relationship-possible)

“The single biggest mistake Obama could make would be to “completely discount the advice of the military senior leadership and those of his combat commanders who have the most experience dealing with the issues,” said the anonymous senior Army officer. “Even if he does not discount it, but is perceived to discount it, the relationship will be largely going back to the Clinton era, and will take years to repair. That’s not something you want to do in a time of war, which most of the nation has forgotten.”

No military takeover 

Peabody 1 – Lieutenant Colonel in the U.S. Army, 4-10-1 (John, “The ‘Crisis’ in American Civil Military Relations: A Search for Balance Between Military Professionals & Civilian Leaders,” USAWC Strategy Research Project, http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ADA390551&Location=U2&doc=GetTRDoc.pdf)

While the alarmists are incorrect in important aspects regarding the tradition of civil-military relations, their concerns have had the positive benefit of starting a serious debate and deeper examination over the nature and current condition of American dvil-milrtary relations. Fortunately, this debate has sparked a deeper examination of American civil-military history and tradition that illuminates a more balanced judgment of their current status, and helps guide us in outlining some considerations for what characterizes truly appropriate civil-military relations. Even some of the alarmists have suggested the need for "restoring the tradition of loyal dissent,*7* yet the general tone the alarmists sounded is inaccurate, as the TISS Study indicates: "Beyond [normal] tensions and conflicts, we see no real signs of crisis, no indicators of loss of effective civilian control nor of undue influence by military leaders in decisions properly the domain of elected or appointed political leaders."*0 Indeed. Don Snider makes a key point that signs of discord indicate there is a stark, but potentially healthy tension between the two imperatives and the character and ethos of their respective cultures ... between freedom and individualism ... and the corporate nature of the military that demand sacrifice ... to the higher good of the mission. ...Not all observed gaps are dangerous; at the same time, not all convergences between the two cultures are functional and thus desirable."1 Whatever the origins of and solutions to the current schisms, it is important to understand that they represent the necessary and inevitable tension in the fundamentally contradictory nature of civil-military relations in a democratic society. Furthermore, these problems are neither unique to the dawning twenty-first century, nor do they portend gloomy civil-military relations in the future, as some of the alarmists depict. Reduced civilian defense expertise and the increased insertion of military officers into the national security bureaucracy to deal with policy issues has expanded the limits of military participation in policy-making far beyond the mythical notion of the alarmists. 

Empirically denied by 200 years 

Peabody 1 – Lieutenant Colonel in the U.S. Army, 4-10-1 (John, “The ‘Crisis’ in American Civil Military Relations: A Search for Balance Between Military Professionals & Civilian Leaders,” USAWC Strategy Research Project, http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ADA390551&Location=U2&doc=GetTRDoc.pdf)

Alarmists, who have attempted to examine the nature of current civil-military relations and the basis for military subordination to civilian control have generally started with the development of the national security state after World War II (Kohn), followed by the traumatic social upheavals of the Vietnam War (Feaver). Some even go back to the Civil War (Weigley). However, examples of significant civil-military turmoil are not limited to the dramatic and oft-cited Truman-MacArthur example, but permeate the entire American history. Cases include Andrew Jackson's martial law over New Orleans in the War of 1812, the popular protests against the Mexican American War, draft riots and other Civil War protests, Lincoln's suspension of civil liberties, including habeas corpus, military control of the South during Reconstruction, Sherman's disagreements on Indian policy after the Civil War, and significant involvement by military professionals in running governments in various countries in the twentieth century, including Cuba, the Philippines, Nicaragua, Haiti, Panama, and the Dominican Republic. Twentieth century examples include the remarkable presidential bid on the Republican ticket by active duty General Leonard Wood in 1920, Billy Mitchell's overt challenge to civilian authority, the crushing of the bonus marchers in 1932, the Admiral's revolt of the late 1940s, Army resistance to Eisenhower's Doctrine of Massive Retaliation, and periodic instances of general officers being fired for repudiating presidential authority, such as General Singlaub's removal over President Carter's proposed Korea withdrawal in the late 1970s. Thus, despite some considerable efforts at broader consideration of the historical record,48 few studies consider the broad pantheon of civil-military discourse and disruption common to the American experience. Placing the ideal of military subordination to civilian control in a more retrospective context will help correct the alarmists' inaccurate assumptions of what constitutes appropriate military behavior, and aid us in better understanding the limits of the alarmists' arguments. 

bio
No extinction 

O’Neill 4 8/19/2004  [Brendan, “Weapons of Minimum Destruction” http://www.spiked-online.com/Articles/0000000CA694.htm]

David C Rapoport, professor of political science at University of California, Los Angeles and editor of the Journal of Terrorism and Political Violence, has examined what he calls 'easily available evidence' relating to the historic use of chemical and biological weapons.  He found something surprising - such weapons do not cause mass destruction. Indeed, whether used by states, terror groups or dispersed in industrial accidents, they tend to be far less destructive than conventional weapons. 'If we stopped speculating about things that might happen in the future and looked instead at what has happened in the past, we'd see that our fears about WMD are misplaced', he says.  Yet such fears remain widespread. Post-9/11, American and British leaders have issued dire warnings about terrorists getting hold of WMD and causing mass murder and mayhem. President George W Bush has spoken of terrorists who, 'if they ever gained weapons of mass destruction', would 'kill hundreds of thousands, without hesitation and without mercy' (1).  The British government has spent £28million on stockpiling millions of smallpox vaccines, even though there's no evidence that terrorists have got access to smallpox, which was eradicated as a natural disease in the 1970s and now exists only in two high-security labs in America and Russia (2). In 2002, British nurses became the first in the world to get training in how to deal with the victims of bioterrorism (3).  The UK Home Office's 22-page pamphlet on how to survive a terror attack, published last month, included tips on what to do in the event of a 'chemical, biological or radiological attack' ('Move away from the immediate source of danger', it usefully advised). Spine-chilling books such as Plague Wars: A True Story of Biological Warfare, The New Face of Terrorism: Threats From Weapons of Mass Destruction and The Survival Guide: What to Do in a Biological, Chemical or Nuclear Emergency speculate over what kind of horrors WMD might wreak. TV docudramas, meanwhile, explore how Britain might cope with a smallpox assault and what would happen if London were 'dirty nuked' (4).  The term 'weapons of mass destruction' refers to three types of weapons: nuclear, chemical and biological. A chemical weapon is any weapon that uses a manufactured chemical, such as sarin, mustard gas or hydrogen cyanide, to kill or injure. A biological weapon uses bacteria or viruses, such as smallpox or anthrax, to cause destruction - inducing sickness and disease as a means of undermining enemy forces or inflicting civilian casualties. We find such weapons repulsive, because of the horrible way in which the victims convulse and die - but they appear to be less 'destructive' than conventional weapons.  'We know that nukes are massively destructive, there is a lot of evidence for that', says Rapoport. But when it comes to chemical and biological weapons, 'the evidence suggests that we should call them "weapons of minimum destruction", not mass destruction', he says.  Chemical weapons have most commonly been used by states, in military warfare. Rapoport explored various state uses of chemicals over the past hundred years: both sides used them in the First World War; Italy deployed chemicals against the Ethiopians in the 1930s; the Japanese used chemicals against the Chinese in the 1930s and again in the Second World War; Egypt and Libya used them in the Yemen and Chad in the postwar period; most recently, Saddam Hussein's Iraq used chemical weapons, first in the war against Iran (1980-1988) and then against its own Kurdish population at the tail-end of the Iran-Iraq war.  In each instance, says Rapoport, chemical weapons were used more in desperation than from a position of strength or a desire to cause mass destruction. 'The evidence is that states rarely use them even when they have them', he has written. 'Only when a military stalemate has developed, which belligerents who have become desperate want to break, are they used.' (5) As to whether such use of chemicals was effective, Rapoport says that at best it blunted an offensive - but this very rarely, if ever, translated into a decisive strategic shift in the war, because the original stalemate continued after the chemical weapons had been deployed.  He points to the example of Iraq. The Baathists used chemicals against Iran when that nasty trench-fought war had reached yet another stalemate. As Efraim Karsh argues in his paper 'The Iran-Iraq War: A Military Analysis': 'Iraq employed [chemical weapons] only in vital segments of the front and only when it saw no other way to check Iranian offensives. Chemical weapons had a negligible impact on the war, limited to tactical rather than strategic [effects].' (6)  According to Rapoport, this 'negligible' impact of chemical weapons on the direction of a war is reflected in the disparity between the numbers of casualties caused by chemicals and the numbers caused by conventional weapons. It is estimated that the use of gas in the Iran-Iraq war killed 5,000 - but the Iranian side suffered around 600,000 dead in total, meaning that gas killed less than one per cent.  The deadliest use of gas occurred in the First World War but, as Rapoport points out, it still only accounted for five per cent of casualties. Studying the amount of gas used by both sides from1914-1918 relative to the number of fatalities gas caused, Rapoport has written: 'It took a ton of gas in that war to achieve a single enemy fatality. Wind and sun regularly dissipated the lethality of the gases. Furthermore, those gassed were 10 to 12 times as likely to recover than those casualties produced by traditional weapons.' (7)  Indeed, Rapoport discovered that some earlier documenters of the First World War had a vastly different assessment of chemical weapons than we have today - they considered the use of such weapons to be preferable to bombs and guns, because chemicals caused fewer fatalities. One wrote: 'Instead of being the most horrible form of warfare, it is the most humane, because it disables far more than it kills, ie, it has a low fatality ratio.' (8) 'Imagine that', says Rapoport, 'WMD being referred to as more humane'. He says that the contrast between such assessments and today's fears shows that actually looking at the evidence has benefits, allowing 'you to see things more rationally'.  According to Rapoport, even Saddam's use of gas against the Kurds of Halabja in 1988 - the most recent use by a state of chemical weapons and the most commonly cited as evidence of the dangers of 'rogue states' getting their hands on WMD - does not show that unconventional weapons are more destructive than conventional ones. Of course the attack on Halabja was horrific, but he points out that the circumstances surrounding the assault remain unclear.  'The estimates of how many were killed vary greatly', he tells me. 'Some say 400, others say 5,000, others say more than 5,000. The fighter planes that attacked the civilians used conventional as well as unconventional weapons; I have seen no study which explores how many were killed by chemicals and how many were killed by firepower. We all find these attacks repulsive, but the death toll may actually have been greater if conventional bombs only were used. We know that conventional weapons can be more destructive.'  Rapoport says that terrorist use of chemical and biological weapons is similar to state use - in that it is rare and, in terms of causing mass destruction, not very effective. He cites the work of journalist and author John Parachini, who says that over the past 25 years only four significant attempts by terrorists to use WMD have been recorded. The most effective WMD-attack by a non-state group, from a military perspective, was carried out by the Tamil Tigers of Sri Lanka in 1990. They used chlorine gas against Sri Lankan soldiers guarding a fort, injuring over 60 soldiers but killing none.  The Tamil Tigers' use of chemicals angered their support base, when some of the chlorine drifted back into Tamil territory - confirming Rapoport's view that one problem with using unpredictable and unwieldy chemical and biological weapons over conventional weapons is that the cost can be as great 'to the attacker as to the attacked'. The Tigers have not used WMD since.
Nuclear war outweighs

Mendelsohn 6 [Jack, Adjunct Professor of International Affairs, Mr. Mendelsohn received his MA from the University of Chicago and his area studies certificate from the Institute on East Central Europe at Columbia University. He is the former Deputy Director of the Arms Control Association and Vice President and Executive Director of the Lawyers Alliance for World Security (LAWS), Spring, http://findarticles.com/p/articles/mi_qa3622/is_200604/ai_n17175669/]

Second, despite efforts by the Clinton and Bush administrations to equate the dangers of chemical, biological, and nuclear weapons by lumping them together as weapons of mass destruction, nuclear weapons are the only ones that could devastate the United States, irreparably altering the lives its citizens. Chemical weapons (CWs) tend to be localized in their effects and difficult to deliver over large areas. They can be detected by sensors and their effects mitigated by protective measures. Biological weapons (BWs) are a more serious threat, but they can be tricky to produce, difficult to disseminate, and unpredictable in their effects. Against unprepared civilians, BWs could be devastating, although the severity of an attack could be attenuated by vaccinations, masks, antidotes, protective clothing, quarantines, and small-scale evacuations. On the other hand, there might be no discernable sign of the launch of a BW attack, in which case those responsible might be impossible to identify. The devastating efforts of nuclear weapons as compared with CWs and BWs are indicated in a comparative lethality risk model developed by the now-defunct congressional Office of Technology Assessment (OTA). The release of 300 kilograms of sarin nerve gas would create a .22-square-kilometer lethal area and cause 60 to 200 deaths. The release of 30 kilograms of anthrax spores would create a 10-squarekilometer lethal area and cause 30,000 to 100,000 deaths. But the explosion of a hydrogen bomb with a 1-megaton yield would create a 190-square-kilometer lethal area and cause 570,000 to 1,900,000 deaths.
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Extinction

Dawson ‘7

Ashley Dawson, Associate Professor of English at the City University of New York’s Graduate Center and the College of Staten Island, and Malini Johar Schueller, Professor of English at the University of Flordia, 2007, Exceptional State: Contemporary U.S. Culture and the New Imperialism, p. 20-21

To engage in the critique of contemporary US imperialism is therefore to examine and disturb the nexus of raced, gendered, and classed representations of imperial national identity articulated by the Bush regime. The political implications of such scholarly work are clearer today than ever before. The Bush administration explicitly set out to cow critics of its policies by invoking a strident patriotism that viewed all dissent as treason. Scholarly work in the humanities has been particularly targeted for surveillance and disciplining with neocon ideologues such as Lynn Cheney and Daniel Pipes engaged in a project to purge US academia of progressive scholars. Witness Daniel Pipes’s Web site Campus Watch, which published dossiers of eight supposedly anti-American Middle East studies faculty in an attempt to discredit their work. The American Council of Trustees and Alumni (ACTA), the group with which Lynne Cheney and Joe Lieberman are associated, issued a report entitled “Defending Civilization: How Our Universities are Failing America.” This report published its blacklist of forty professors and argued that colleges and university faculty were the weak link in America’s response to September 11. More ominously, HR 3077 seeks to monitor Middle East studies through a board that includes members from the Department of Homeland Security. Given such repressive moves by the state, including the attempt by the University of Colorado to fire professor Ward Churchill for the remarks he made about 9/11, we believe that we have a responsibility to challenge the seemingly inexorable slide of the United States toward belligerence and authoritarianism at home and abroad. Let us be very clear about one thing: imperial US policies threaten the future of humanity and the planet in the most immediate way. By providing prominent and emerging scholars with a venue to analyze the cultural contradictions of contemporary US imperialism, we intend to highlight and challenge the role of US culture in perpetuating popular authoritarianism. In addition, we believe that Exceptional State contributes to the struggle against the new imperialism by delineating strains of anti-authoritarian culture in the United States today that resonate and articulate solidarity with the emerging movement for global social justice. We thus intend our work to provide tools with which to dismantle coercive US power both domestically and internationally. Although the past thirty years have offered scant hope, we believe that there are viable alternatives to a world of indefinite detention, preemptive strikes, and perpetual warfare.

Turns case – leads to draw in 

Santos, LA editor and writer, 7/31/’6
(Juan, “Apocalypse No!” http://www.energybulletin.net/node/18788) 

It's simple. And obvious. We find ourselves in the midst of the most rapid mass extinction in Earth's history; we have the power to all-but end life on Earth. We can do so with nuclear weapons, today, in Iran, or simply by turning the ignition switch on our automobiles and gliding over paved surfaces where nothing can live. A little more carbon dioxide, just a little, will tip the scale - unleashing our potential for matching the greatest mass extinction ever – the one called The Great Dying. Science has given us until roughly 2012 to take radical action to change the course we're on. In the next six years, they tell us, we will determine the fate of the Earth. With the US and its white colonial puppet Israel on a nuclear collision course with Iran and Syria, we may have less time than that. 250 million years ago 95% of all species died. Only one large land animal was left. Carbon dioxide and methane – the two most deadly of the greenhouse gases – were responsible. We can do it again. We've followed the script, we know our lines, and we've reached the final scene. For that reason, this is a most exciting juncture for the Armageddon mongers among us. That's most of who believe in the colonizer's religion, in the Beast, the Great Tribulation, the Four Horsemen, the Seven Seals, and the other visions of St. John the Apocalyptic, whose hallucinogenic fantasies penetrated clearly into the essence, unveiling the inevitable end, the direction this civilization must head and the end it must reach. Fundamentalist Christians everywhere are working overtime to "bring it on"; they want to fulfill the conditions for the return of Christ, whose first priority and purpose in action, according to the book of the Revelation, will be the destruction of the Earth. But first, the fundamentalists believe, they must be certain of two things: the stability and existence of the white colonial settler state of Israel, and that the "gospel" is "preached to every creature" on Earth. Throughout history the "gospel" has been "preached" through conquest. Otherwise there might not have been a single Christian in the Americas, Africa, or, for that matter, Europe. Christianity spread with the Roman Empire, and, in the midst of the Inquisitions, "spread" to the Americas in the wake of the Conquest, a conquest in which as many as 100 million native people died. It spread to Africa in the late 1800s as Europe divided the continent and colonized it in wars that cost another 50 million lives. It spread like a disease, bringing death to millions as part of the two greatest, most racist Holocausts in the history of "civilization." A practical interpretation of the fundamentalist perspective might view the matter this way: the fundamentalists believe that they have failed to conquer the world, and Jesus, or the Antichrist (there's little functional difference – both come as Destroyers) will come back and conquer it for them in the battle of Armageddon. For this scenario to unfold requires the existence of Israel, and, at a minimum, that every living human has heard the "good news" of "salvation." Then, Jesus will come back with a vengeance. Everything will be under control; everything will be dead. And if it's not, then there's always the Last Judgment for backup. The images of the "end times," the symbols of the Revelation, Armageddon, and the rest are familiar throughout "Christendom" – the lands and peoples conquered by the church and its allies – the people who survived, at least. For many of us, they serve as a frame of reference that's not only familiar, but normal – images lodged, unquestioned, in the subconscious and that function as a mythic encoded drama – a script about where we come from, where we are, and the nature of our destiny. Like all such encoded dramas this one frames our identity. It's the myth we're living, as Joseph Campbell would have it. It doesn't matter if you "believe" in it or not. If you live in a "Christian Nation" and think you're not a "Christian" – if you think you're above all that, put aside the question of "belief" for a moment. Dwell, instead, with the images: The Beast; Armageddon; the Seventh Seal, and watch as their compelling power asserts itself. A Way of Death Our current sense of self is no more sustainable than our current use of energy or technology. - Jensen Since the dropping of the Bomb on Hiroshima the cultural identity based on these images has been shattering. No one openly admitted that "success," according to the script, meant success as the total domination and destruction of Life on Earth –even though we are on the brink of doing just that - or that the essence of civilization's "meaning" is to be found etched in the shadows burnt by the Bomb's atomic flash into Hiroshima's walls. No teacher openly tells a room full of school children "Success means destruction and meaning, in our culture, means death." In the US, elements of the sixties generation either clearly understood the matter – beginning with Allen Ginsberg's Howl and the onset of the Black movement for freedom – or they were caught up in the mass discontent that spread like a wave from Ground Zero, and from the worldwide anti-colonial uprisings of the post-war era. The most conscious elements of humanity got the deeper message – often at great personal cost: not only that the Bomb is evil, or that slavery, conquest and genocide are evil, but that this way we live is a way of death, in its entirety. Many understood that there must be an alternative, and they were by no means naïve or merely "idealistic" in demanding it "NOW." They were, rather, speaking the language of life, a language most were unable to hear or speak. This was the impetus behind the great cultural transformations of that time. Much of the exploration, the seeking of a way out of here, led toward an embrace of various forms of salvationist ideology and practice – Marxist, Buddhist, Hindu and their thousand and one New Age variations - none of which break the fundamental mold of the civilization that shaped them. So much has changed for nothing to have changed. But underlying much of these explorations and permeating the approach of many of the explorers was a "new" – actually ancient, paradigm – one ultimately grounded in the science of ecology and the intuition of ecologists and those close to the Earth – holistic thinking. This approach to the world has gained a toehold in Western Civilization over the last 35 years or so - just soon enough for many to begin to remember what indigenous peoples have always held close. The Earth is one living being. And now, as a species and as a planet of living beings, we have nothing but a toehold between us and the abyss. It's not just the bomb, of course, it's the whole thing – the Earth isn't "dying" – we're killing Her. This is the Apocalypse; Mass Extinction, Peak Oil, Agricultural Collapse, Ecosystem Collapse, Nuclear War: the Apocalypse goes by many names. Its most occult name is "Everyday Life." Our "way of life" has never worked on planet Earth and it never will – every empire in world history has collapsed, every empire overshot its "resources" – and this empire will be no different. We've had, as Daniel Quinn has put it, our Great Forgetting of our place on Earth. Now, we urgently need a Great Remembering. Resource Wars and Fascism: Babylon's Way Out Those in power rule by force, and the sooner we break ourselves of illusions to the contrary, the sooner we can at least begin to make reasonable decisions about whether, when, and how we are going to resist. - Jensen Cognizant that life itself has but a bare toehold on the planet, the bible thumpers are thumping, the business as usual clock is ticking, and the empire builders are gunning for oil. They don't think that when it goes down, they'll go down with us. The bible-ists think they'll be "raptured" into "Heaven." The capitalists and super capitalists have their own brand of "rapture." They plan to buy the lifeboats, to live in ease, squeezing the earth for every copper cent and ounce of oil left in Her. And they mean for their progeny to rule what is left after the wall comes tumbling down. That's what today's massive and deliberate redistribution of wealth and resources toward the rich is about. They mean to run what's left on "clean nuke," as Bush calls it, even though – like the reserves of coal, oil, and natural gas, uranium will mostly be depleted by 2100. They plan to control the world's nuclear weaponry, as best they can, and thus what remains of the oil. As the rest of the world sinks into oil starvation, economic depression, and mass starvation, no one – the US imperialists hope - will be able to challenge their dominance of the Earth's "resources." In the meantime, they mean to overthrow or face down the Big 3, the oil rich 3, the new evil axis of Iraq, Iran, and of course, the newest target – Venezuela. Bolivia will not be far behind; it's also hydrocarbon-rich, and its government is no more "cooperative" than the rest. Mexico, with its stolen elections, and Saudi Arabia, with its bloated royal family, are under control, for the moment, and Bush, the idiot savant, will never let go of Iraq. The current US/ Israeli assault on Lebanon and Hizbollah is phase two of a plan to gain strategic control over the Middle East. US Secretary of State Condoleezza Rice calls it a "New Middle East," in the same spirit as the "New World Order" declared by Bush1. Prominent members of the Bush 2 administration, such as Vice President Cheney, Defense Secretary Donald Rumsfeld and others linked to the "Project for a New American Century", speak openly of a Pax Americana and openly advocate that the US totally dominate the globe militarily, beginning with the Middle East. The aim is to crush non-state resistance groups like Hamas and Hizbollah, to squeeze Syria, and lay the groundwork for a massive assault on Iran – whose vast reserves of oil and Islamic ideology represent the most formidable block to utter US power over the region and its oil reserves, and thus, over the world. "It is time for a new Middle East, it is time to say to those who do not want a different kind of Middle East that we will prevail; they will not," Rice said in Jerusalem. The Project for a New American Century says Iran is "rushing to develop ballistic missiles and nuclear weapons as a deterrent to American intervention..." Even the hint that Iran might – one distant day - combine its vast reserves of hydrocarbons with a nuclear capacity to defend them and thus remove them permanently from the grasp of the American Empire, has unleashed a storm of preparations for a major war - even a nuclear war - one pitting the US, Israel and Turkey against Iran and its ally Syria. Such an aggression could readily draw China, Russia, or even France into the fray in an effort to protect their own stakes in Iran's oil, lighting the fuse of a nuclear Armageddon. Make no mistake, however – the elites of each of these nations mean to milk Mother Earth of fossil fuels for their own benefit – not that of the US, and certainly not in the interest of planetary stability and the sustenance of Life. This is a way of death -rebel state, rogue state and Empire alike. Only Cuba is different at all, and it has no oil. All civilization is about power and the addiction to power; Euro-American culture is permeated with nothing but power; all the West does is in its pursuit. For now, at least, they're the "experts." Enter the era of resource wars and fascism. It's "necessary" if "civilization" and our "way of life" and "standard of living" are continue for even a while – even for the elites. We are entering the dark tunnel of the new era now. The US's colonial war of occupation in Iraq is a resource war. The overt threats against Iran, the rumblings and assassination plots against Venezuela and the bombing of Lebanon portend more of the same. As the economy – and thus the civilization – based on oil runs dry, as it can no longer deliver, as it consumes itself in "economic downturns" the powerful will see only one choice. War and mass repression. As the availability of cheap energy evaporates, as oil production peaks, Third World economies will begin to collapse, even as the Green Revolution – the hydrocarbon based agricultural "miracle" that has led to a doubling of the Earth's population – also begins to collapse Starvation, mass rebellion and insurrection will become the order of the day for already impoverished peoples on a global scale. With the onset of increasingly dramatic impacts of global warming and the rapidly escalating depletion of the world's aquifers much of the Third World may become as desperate and chaotic as sub-Saharan Africa is today. The Pentagon has developed plans, not only for resource wars, but for dealing with a global and vastly accelerating refugee crisis – their aim is to keep the refugees out of the First World entirely. This is the backdrop for today's targeting and scapegoating of migrant populations within the US and Europe. Under such conditions the ruling elites see migrant peoples as a potential source of acute internal instability. As the Empire seeks to establish its hegemony over oil and to maintain its hegemony over its Third World puppets while suppressing its colonized and dispossessed populations at "home"; as it is forced to become increasingly brutal to carry out its aims (witness Lebanon) mass discontent and rebellion could erupt, even in the belly of the beast. It would seem that mass repression –- even open fascism -– are the only things that might keep the peasants –- us – starving in line. Peoples of color within the US will be the first and most visible mass targets. But every targeted group – including women, will be increasingly at risk of overt, violent repression as the State careens toward open fascism. If the destroyers have their way, there will be no light at the end of the tunnel we are entering, only starvation, limited but ceaseless resource wars, and the thousand year reign of the Anti-Christ - a permanent new Reich.
Their other option is Armageddon.
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The ballot should be used to reject legalism as a method—they can weigh the aff if they justify legalism, which is epistemologically flawed and violent.

Dossa 99

Shiraz, Department of Political Science, St. Francis Xavier University, Antigonish, Nova Scotia, “Liberal Legalism: Law, Culture and Identity,” The European Legacy, Vol. 4, No. 3, pp. 73-87,1
Law's imperial reach, it massive authority, in liberal politics is a brute, recurring fact. In Law's Empire, Dworkin attests to its scope and power with candour: "We live in and by the law. It makes us what we are" (vii). But he fails to appreciate that law equally traduces others, it systematically unmakes them. For Dworkin, a militant liberal legalist, law is the insiders' domain: legal argument has to be understood internally from the "judge's point of view"; sociological or historical readings are irrelevant and "perverse".2 Praising the decencies of liberal law is necessary in this world: rule of law, judicial integrity, fairness, justice are integral facets of tolerable human life. Lawfulness is and ought to be part of any decent regime of politics. But law's rhetoric on its own behalf systematically scants law's violent, dark underside, it skillfully masks law's commerce with destruction and death. None of this is visible from the internalist standpoint, and Dworkin's liberal apologia serves to mystify the gross reality of law's empire. In liberal political science, law's presumed, Olympian impartiality, is thus not a contested notion. Liberals still presuppose as a matter of course the juristic community's impartiality and neutrality, despite empirical evidence to the contrary.3 One consequence of the assumed sanctity of the judicial torso within the body politic, has been that law's genealogy, law's chronological disposition towards political and cultural questions, have simply not been of interest or concern to most liberal scholars. A further result of this attitude is the political science community's nearly total ignorance of liberal law's complicity in western imperialism, and in shaping western attitudes to the lands and cultures of the conquered natives. Liberal jurisprudence's subterranean life, its invidious consciousness is, however, not an archaic, intermittent annoyance as sensitive liberals are inclined to think: indeed law is as potent now as it has been in last two centuries in articulating a dismissive image of the native Other.

2nc fw—turns roleplaying

The aff’s skillset turns us into technocrats with no way of altering status quo legal structures

Stephanie A. Levin 92, law prof at Hampshire College, Grassroots Voices: Local Action and National Military Policy, 40 Buff. L. Rev. 372
This question must be central to any serious effort to foster widespread political participation of the kind envisioned by republican theory. While general discussion of this complex but crucial topic is beyond the scope of this paper, it is significant to note that the arena of military policy is one in which the general population is particularly silenced. Indeed, if we consider the process of "nuclear numbing" described earlier, or the sense of disempowerment most individuals feel in connection with complex decisions about national security and defense policy, we can see an intriguing parallel between the types of knowing described in Women's Ways of Knowing and people's feelings about the possibility of playing a more participatory role. Many will feel limited to the stances of "silence" ("voiceless and subject to the whims of external authority") or, at best, "received knowledge" ("capable of receiving, even reproducing, knowledge from the all-knowing external authorities but not capable of creating knowledge on their own"). Some, operating from the orientation of "subjective knowledge" ("truth and knowledge are conceived of as personal, private, and subjectively known or intuited") may feel opposed to official policy, but believe they have no sufficient basis on which to justify their position and no way to express their opposition except through private complaining and cynical withdrawal. Only those who are first able to develop "procedural knowledge" (learning "objective procedures for obtaining and communicating knowledge") and then to integrate this knowledge with their own values and concerns to shape a personal form of "constructed knowledge" (experiencing themselves as "creators of knowledge") will be able to envision playing a meaningful role as citizens in the shaping of public policy about the military. Carol Cohn, a feminist psychologist, has written about the particular difficulties involved in developing a voice with which citizens can engage in critical thinking about that core of our military policy known as "strategic doctrine" — the theory of nuclear weaponry. Driven by a compelling desire to learn how those who develop this theory could "think this way," Cohn spent a year at a special institute studying strategic theory. In her article "Sex and Death in the Rational World of Defense Intellectuals,"171 she describes her discovery that the very language used by strategic theorists prevents both certain questions from being raised and also excludes the uninitiated from participation. In the world of "technostrategic language," which is a pseudo-scientific jargon composed of abstractions, acronyms, and euphemisms, speakers of ordinary English — no matter how well-informed — are treated as "ignorant, simpleminded, or both."172 At the same time, if one speaks in the technostrategic language in order to demonstrate legitimacy and gain respect, it becomes impossible to express certain ideas. Cohn uses the example of the concept "peace," explaining that it is not a part of this discourse. As close as one can come is "strategic stability," a term that refers to a balance of numbers and types of weapon systems — not the political, social, economic, and psychological conditions implied by the word "peace." Not only is there no word signifying peace in this discourse, but the word "peace" itself cannot be used. To speak it is immediately to brand oneself as a soft-headed activist instead of an expert____173 When such ingrown and exclusionary forms of discourse come to dominate policy making, this is fertile ground for a dangerous divorce between the concerns of experts and the concerns of ordinary citizens.
174 Originally, the ferninist commitment to the importance of fostering voice was a response to the traditional silencing of female voices, but it has been extended to recognize the need to increase our capacity to hear from others who have been excluded.175 In the arena of military policy, women's voices historically have been almost entirely shut out, but this is in a process of transition.176 However, even if women and others now excluded from the domains of technostrategic policy formation were admitted, so that those domains became more fully representative of the population, this would not heal the split between expert and citizen. The political scientist Jean Bethke Elshtain points out that while more equal representation of women in the "nuclear priesthood"177 of strategic theorists means that "[w]omen, too, would speak in the voice of the knowing insiders" the language would remain "dissociated: that is, its linguistic use of euphemisms.. . removes it from what it claims to be talking about."178 Most important for present purposes, the language would also remain exclusionary, "not available to most citizens, whether male or female, for the ordinary tasks of everyday civic life."179 Some opponents of this kind of technostrategic talk have sought to counter it with a psychological or apocalyptic language for talking about modern warfare and military strategy, an approach which centers on acknowledging despair and doom.180 But while this approach may be valuable as a way of breaking through "nuclear numbing" or other forms of apathy and disempowerment, Elshtain urges that there be a search for another way which "promotes civic identity and connection."181 She warns, however, that talk of enhanced citizen voice and participation must go beyond the level of abstract platitude.182 It is here that a renewed decentralism — understood not as a panacea, nor as a substitute for either private action or national politics, but as another locus for meaningful citizen involvement — has its place. Dean Paul Brest, in a friendly critique of neo-republican theorists,183 shares Elshtain's view that the commitment to enhanced citizenship must go beyond the level of abstraction. He chides neo-republican legal scholars for their obsession with the courts, their unfortunate willingness to treat "the judiciary as the 'trace of the People's absent selfgovernment.* "I84 Rejecting this court-centered approach, he urges instead a search for "programs of genuine participatory democracy in the multifold spheres of human activity.'"85 While his emphasis in that article is on workplace democracy, the underlying thesis applies equally well to local action.186 Following Brest's advice, the final section of this Article will sketch out an argument for "genuine participatory democracy" at the grassroots level in the national security sphere. This argument has a foundation in ideas of federalism, but it is a federalism which must be carefully distinguished both from the old "states' rights" version, and also from the "new federalism" which is rooted in the federal government's attempt to cast off responsibility for the welfare of the citizenry.187 It is what I will call a "participatory federalism" — a federalism that has the goal of creating more opportunities for citizen empowerment and meaningful participation in national political life.
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The permutation is coopted and the alternative is a pre-requisite—legalism crowds out our method—that’s marguilies—the alt is a pre-requisite
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this warning is of great relevance to the type of ‘strategic’ interventions advocated by the authors. there are serious perils involved in making any intervention in liberal-legalist terms for critical scholars. the first is that – as per their own analysis – liberal legalism is not a neutral ground, but one which is likely to favour certain claims and positions. Consequently, it will be incredibly difficult to win the argument. Moreover, even if the argument is won, the victory is likely to be a very particular one – inasmuch as it will foreclose any wider consideration of the structural or systemic causes of any particular ‘violation’ of the law. All of these issues are to some degree considered by the authors.44 However, given the way in which ‘strategy’ is understood, the effects of these issues are generally confined to the immediate, conjunctural context. As such, the emphasis was placed upon the way that the language of liberal legalism blocked effective action and criticism of the war.45 Much less consideration is placed on the way in which advancing such argument impacts upon the long term effectiveness of achieving the strategic goals outlined above. Here, the problems become even more widespread. Choosing to couch the intervention in liberal legal terms ultimately reinforces the structure of liberal legalism, rendering it more difficult to transcend these arguments.46 In the best case scenario that such an intervention is victorious, this victory would precisely seem to underscore the liberal position on international law. Given that international law is in fact bound up with processes of exploitation and domination on a global scale, such a victory contributes to the legitimation of this system, making it very difficult to argue against its logic. this process takes place in three ways. Firstly, by intervening in the debate on its own terms, critical scholars reinforce those very terms, as their political goals are incorporated into it.47 It can then be argued the law is in fact neutral, because it is able to encompass such a wide variety of viewpoints. Secondly, in discarding their critical tools in order to make a public intervention, these scholars abandon their structural critique at the very moment when they should hold to it most strongly. that is to say, that at the point where there is actually a space to publicise their position, they choose instead to cleave to liberal legalism. thus, even if, in the ‘purely academic’ context, they continue to adhere to a ‘critical’ position, in public political terms, they advocate liberal legalism. Finally, from a purely ‘personal’ standpoint, in advocating such a position, they undercut their ability to articulate a critique in the future, precisely because they will be contradicting a position that they have already taken. the second point becomes increasingly problematic absent a guide for when it is that liberal legalism should be used and when it should not. Although the ‘embrace’ of liberal legalism is always described as ‘temporary’ or ‘strategic’, there is actually very little discussion about the specific conditions in which it is prudent to adopt the language of liberal legalism. It is simply noted at various points that this will be determined by the ‘context’.48 As is often the case, the term ‘context’ is invoked49 without specifying precisely which contexts are those that would necessitate intervening in liberal legal terms. Traditionally, such a context would be provided by a strategic understanding. that is to say, that the specific tactics to be undertaken in a given conjunctural engagement would be understood by reference to the larger structural aim. But here, there are simply no considerations of this. It seems likely therefore, that again context is understood in purely tactical terms. Martti Koskenniemi can be seen as representative in this respect, when he argued: What works as a professional argument depends on the circumstances. I like to think of the choice lawyers are faced with as being not one of method (in the sense of external, determinate guidelines about legal certainty) but of language or, perhaps better, of style. the various styles – including the styles of ‘academic theory’ and ‘professional practice’ – are neither derived from nor stand in determinate hierarchical relationships to each other. the final arbiter of what works is nothing other than the context (academic or professional) in which one argues.50 On this reading, the ‘context’ in which prudence operates seems to the immediate circumstances in which an intervention takes place. this would be consistent with the idea, expressed by the authors, that the ‘strategic’ context for adopting liberal legalism was that the debate was conducted in these terms. But the problem with this understanding is surely evident. As critical scholars have shown time and time again, the contemporary world is one that is deeply saturated with, and partly constituted by, juridical relations.51 Accordingly, there are really very few contexts (indeed perhaps none) in which political debate is not conducted in juridical terms. A brief perusal of world events would bear this out.52 the logical conclusion of this would seem to be that in terms of abstract, immediate effectiveness, the ‘context’ of public debate will almost always call for an intervention that is couched in liberal legalist terms. This raises a final vital question about what exactly distinguishes critical scholars from liberal scholars. If the above analysis holds true, then the ‘strategic’ interventions of critical scholars in legal and political debates will almost always take the form of arguing these debates in their own terms,
 and simply picking the ‘left’ side. thus, whilst their academic and theoretical writings and interventions may (or may not) retain the basic critical tools, the public political interventions will basically be ‘liberal’. The question then becomes, in what sense can we really characterise such interventions (and indeed such scholars) as ‘critical’? The practical consequence of understanding ‘strategy’ in essentially tactical terms seems to mean always struggling within the coordinates of the existing order. Given the exclusion of strategic concerns as they have been traditionally understood, there is no practical account for how these coordinates will ever be transcended (or how the debate will be reconfigured). As such, we have a group of people struggling within liberalism, on liberal terms, who may or may not also have some ‘critical’ understandings which are never actualised in public interventions. We might ask then, apart from ‘good intentions’ (although liberals presumably have these as well) what differentiates these scholars from liberals? Because of course liberals too can sincerely believe in political causes that are ‘of the left’. It seems therefore, that just as – in practical terms – strategic essentialism collapses into essentialism, so too does ‘strategic’ liberal legalism collapse into plain old liberal legalism.53
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Judicial-legal restrictions cede power to the President—turns the case and their precedent arguments

Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, March 2011, The Executive Unbound, p. 52-4

We now turn from Congress to the courts, the other main hope of liberal legalism. In both economic and security crises, courts are marginal participants. Here two Schmittian themes are relevant: that courts come too late to the crisis to make a real difference in many cases, and that courts have pragmatic and political incentives to defer to the executive, whatever the nominal standard of review. The largest problem, underlying these mechanisms, is that courts possess legal authority but not robust political legitimacy. Legality and legitimacy diverge in crisis conditions, and the divergence causes courts to assume a restrained role. We take up these points in turn. The Timing of Review A basic feature of judicial review in most Anglo-American legal systems is that courts rely upon the initiative of private parties to bring suits, which the courts then adjudicate as "cases and controversies" rather than as abstract legal questions. This means that there is always a time lag, of greater or lesser duration, between the adoption of controversial government measures and the issuance of judicial opinions on their legal validity Common lawyers sometimes praise this delayed review precisely because the delay ensures that courts are less likely to set precedents while crises are hot, precedents that will be warped by the emotions of the day or by the political power of aroused majorities." Delayed review has severe costs, however. For one thing, courts often face a fait accompli. Although it is sometimes possible to strangle new programs in the crib, once those measures are up and running, it is all the more difficult for courts to order that they be abolished. This may be because new measures create new constituencies or otherwise entrench themselves, creating a ratchet effect, but the simpler hypothesis is just that officials and the public believe that the measures have worked well enough. Most simply, returning to the pre-emergency status quo by judicial order seems unthinkable; doing so would just re-create the conditions that led the legislature and executive to take emergency measures in the first place. For another thing, even if courts could overturn or restrict emergency measures, by the time their review occurs, those measures will by their nature already have worked, or not. If they have worked, or at least if there is a widespread sense that the crisis has passed, then the legislators and public may not much care whether the courts invalidate the emergency measures after the fact. By the time the courts issue a final pronouncement on any constitutional challenges to the EESA, the program will either have increased liquidity and stabilized financial markets, or not. In either case, the legal challenges will interest constitutional lawyers, but will lack practical significance. Intensity of Review Another dimension of review is intensity rather than timing. At the level of constitutional law, the overall record is that courts tend to defer heavily to the executive 
in times of crisis, only reasserting themselves once the public sense of imminent threat has passed. As we will discuss in chapter 3, federal courts deciding administrative cases after 9/11 have tended to defer to the government's assertion of security interests, although more large-number work is necessary to understand the precise contours of the phenomenon. Schmitt occasionally argued that the administrative state would actually increase the power of judges, insofar as liberal legislatures would attempt to compensate for broad delegations to the executive by creating broad rights of judicial review; consider the Administrative Procedure Act (APA), which postdates Schmitt's claim. It is entirely consistent with the broader tenor of Schmitt's thought, however, to observe that the very political forces that constrain legislatures to enact broad delegations in times of crisis also hamper judges, including judges applying APA-style review. While their nominal power of review may be vast, the judges cannot exercise it to the full in times of crisis. Legality and Legitimacy At a higher level of abstraction, the basic problem underlying judicial review of emergency measures is the divergence between the courts' legal powers and their political legitimacy in times of perceived crisis. As Schmitt pointed out, emergency measures can be "exceptional" in the sense that although illegal, or of dubious legality; they may nonetheless be politically legitimate, if they respond to the public's sense of the necessities of the situation.71 Domesticating this point and applying it to the practical operation of the administrative state, courts reviewing emergency measures may be on strong legal ground, but will tend to lack the political legitimacy needed to invalidate emergency legislation or the executive's emergency regulations. Anticipating this, courts pull in their horns. When the public sense of crisis passes, legality and legitimacy will once again pull in tandem; courts then have more freedom to invalidate emergency measures, but it is less important whether or not they do so, as the emergency measure will in large part have already worked, or not. The precedents set after the sense of crisis has passed may be calmer and more deliberative, and thus of higher epistemic quality—this is the claim of the common lawyers, which resembles an application of the Madisonian vision to the courts—but the public will not take much notice of those precedents, and they will have little sticking power when the next crisis rolls around.
Decentralized structure and relative disadvantages make circumvention inevitable

Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, March 2011, The Executive Unbound, p. 29-31

COURTS

Problems for Judicial Oversight of the Executive Information asymmetries

The gap between the executive and the judiciary, in information and expertise, is even wider than between the executive and Congress. Whereas many legislators have a narrowly defined field of policy expertise, particularly in the House of Representatives, federal judges are mostly generalists, barring a few specialized courts. Furthermore, the partial insulation from current politics that federal judges enjoy, by virtue of life tenure and salary protection, brings with it a kind of informational impoverishment.25 Legislators, who must please other people at least some of the time, interact with the outside world far more systematically than generalist judges, whose main source of information is the briefs and arguments of litigants. When the executive says that resolving a plaintiff's claim would require disclosure of "state secrets," with dangerous consequences for national security, judges know that either an ill-motivated or a well-motivated executive might be making the claim and that they have no easy means to assess whether the claim is credible. Collective action problems and decentralization If congressional monitoring of executive discretion is hampered by collective action problems, judicial monitoring is hampered by a similar condition, the decentralized character of the federal judiciary. The judiciary too is a "they," not an "it," and is decentralized along mainly geographic lines. Different judges on different courts have different views of the costs and benefits of oversight and of the appropriate level of monitoring. The Supreme Court is incapable of fully resolving these structural conflicts. Because the Court presides over a large institutional system and lacks the capacity to review more than a fraction of cases submitted to it, its role is restricted by necessity to the declaration of general principles of law and episodic, ad hoc intervention in the system. The legitimacy deficit In the federal system, appointed judges are not overtly partisan, though they are sometimes covertly so. The very condition that enables this relative lack of overt politicization—that federal judges are, at least in one familiar conception, legal technocrats appointed for their expertise rather than elected on a partisan basis—also creates a serious legitimacy deficit for the judiciary, understanding legitimacy in a strictly sociological sense.26 Aroused publics concerned about issues such as national security may have little tolerance for robust judicial oversight of executive discretion, which can always be condemned as "activism" by "unelected judges?' This charge sometimes succeeds and sometimes fails, but for the judges it is always a concern that acts as a drag on attempts to monitor executive behavior. Here too, we do not claim that judicial oversight is a total failure. Doctrinal lawyers focus, sometimes to excess, on a handful of great cases in which judges have checked or constrained discretionary executive action, even in domains involving foreign policy or national security. Cases such as Youngstown,27 the Pentagon Papers case,28 and recently Boumediene v. Bush29 head this list. Undoubtedly, however, there is a large gap between executive discretion and judicial capacities, or even between executive discretion and the sum of congressional and judicial capacities working in tandem. In times of emergency, especially, both Congress and the judiciary almost always defer to the executive. Boumediene, which held that alleged enemy combatants detained at Guantanamo Bay could bring habeas corpus claims, was strictly procedural in character; it ordered no one to be released, something that the judges who issued it doubtless appreciated. Legislators and judges understand that the executive's comparative institutional advantages in secrecy, force, and unity are all the more useful during emergencies, so that it is worthwhile transferring more discretion to the executive even if it results in an increased risk of executive abuse. The result is that cases such as Boumediene are the exception, not the rule, especially during the heat of the emergency.

link – terror
A. Not an objective reality—their discussion is ideological violence 

John Collins, Assistant Professor of Global Studies at St. Lawrence University, 2002, Collateral Language, p. 157-158
Equally important for the purposes of this essay, the same am​nesia has the effect of hiding the history of “terrorism” as a con​cept, specifically the ways in which the meaning of the term was shaped in recent decades by individuals with close links to American power. What we think we “know” about “terrorism” is not an objective reality; on the contrary, the very idea of “terror​ism” is the product of specific efforts by specific people to define certain examples of political violence (typically violence com​mitted by those who are opposed to U.S. policies in the world) as illegitimate. In other words, when someone uses the word “terrorism,” they are describing the world in a way that works to the advantage of the powerful. In cultural studies, the academic field in which I was trained, words and ideas that masquerade as neutral or objective “reality,” while actually expressing the nar​row interests of a dominant group, are called ideology. We can say that ideology is most successful when it is able to erase its own footprints, that is, when people are not aware of the work that had to be done in order to fix the meaning of the word or idea in question. The concept of “terrorism,” in this sense, appears to be a very effective example of ideology because the public at large has come to accept the definition promoted by the U.S. political elite, without knowing how this definition was created in the first place. Yet even this explanation is unsatisfactory be​cause, for reasons I will discuss below, U.S. officials actually have rarely provided explicit definitions of “terrorism,” relying in​stead on a vague, even tautological set of descriptions and as​sumptions that mask the government’s own historical role in carrying out, supporting, and provoking political violence. Thus we have a situation in which Americans are being asked to support an open-ended war not against a clearly defined “enemy,” but rather against an ideological concept whose defi​nition is assumed rather than offered.

B. Manufactures consent—impact is extinction 

John Collins, Ass. Prof. of Global Studies at St. Lawrence, and Ross Glover, Visiting Professor of Sociology at St. Lawrence University, 2002, Collateral Language, p. 6-7
The Real Effects of Language
As any university student knows, theories about the “social con​struction” and social effects of language have become a common feature of academic scholarship. Conservative critics often argue that those who use these theories of language (e.g., deconstruc​tion) are “just” talking about language, as opposed to talking about the “real world.” The essays in this book, by contrast, begin from the premise that language matters in the most concrete, im​mediate way possible: its use, by political and military leaders, leads directly to violence in the form of war, mass murder (in​cluding genocide), the physical destruction of human commu​nities, and the devastation of the natural environment. Indeed, if the world ever witnesses a nuclear holocaust, it will probably be because leaders in more than one country have succeeded in convincing their people, through the use of political language, that the use of nuclear weapons and, if necessary, the destruction of the earth itself, is justifiable. From our perspective, then, every act of political violence—from the horrors perpetrated against Native Americans to the murder of political dissidents in the So​viet Union to the destruction of the World Trade Center, and now the bombing of Afghanistan—is intimately linked with the use of language.
Partly what we are talking about here, of course, are the processes of “manufacturing consent” and shaping people’s per​ception of the world around them; people are more likely to sup​port acts of violence committed in their name if the recipients of the violence have been defined as “terrorists,” or if the violence is presented as a defense of “freedom.” Media analysts such as Noam Chomsky have written eloquently about the corrosive ef​fects that this kind of process has on the political culture of sup​posedly democratic societies. At the risk of stating the obvious, however, the most fundamental effects of violence are those that are visited upon the objects of violence; the language that shapes public opinion is the same language that burns villages, besieges entire populations, kills and maims human bodies, and leaves the ground scarred with bomb craters and littered with land mines. As George Orwell so famously illustrated in his work, acts of vio​lence can easily be made more palatable through the use of eu​phemisms such as “pacification” or, to use an example discussed in this book, “targets.” It is important to point out, however, that the need for such language derives from the simple fact that the violence itself is abhorrent. Were it not for the abstract language of “vital interests” and “surgical strikes” and the flattering lan​guage of “civilization” and ‘just” wars, we would be less likely to avert our mental gaze from the physical effects of violence.
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The alternative is to reject legal restrictions on war powers in favor of political restrictions—they’re the only check on presidential authority—it’s empirically effective in every application because the government thinks it’s effective—that’s Goldsmith—more evidence

Eric A. Posner and Adrian Vermeule 11, law profs at the University of Chicago and Harvard, Demystifying Schmitt, January, http://www.law.uchicago.edu/files/file/333-eap-Schmitt.pdf
Finally, the models of the political foundations of constitutionalism allow a demystifying and less ominous interpretation of Schmitt’s insistence that the public’s role under constitutionalism is in effect restricted to negative measures – either rejection of proposals in a referendum or, in extreme cases, resistance to the ruling power.22 In the models we have canvassed, political groups exert influence on incumbents and competitors for powers not through persuasion or democratic deliberation, but through credible threats of resistance or armed conflict. In the lurid context of Weimar these ideas call up associations with torchlight rallies and thuggish street violence – “soccer-stadium democracy” – but this is to overlook that a credible threat of mass public resistance to exploitative action by incumbents can be necessary for the health of constitutionalism and democratic institutions. As Schmitt put it, “the ancient problem of ‘resistance against the tyrant’ remains, that is, resistance against injustice and misuse of state power, and the functionalistic-formalistic hollowing out of the parliamentary legislative state is not able to resolve it.”23 Here too, Schmitt’s distinction between legality and legitimacy opens up a way of thinking about constitutionalism that proves more fruitful, because more politically realistic, than liberal insistence that legitimacy can straightforwardly be reduced to legality.

