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Topical affs can only restrict detention authority that is temporally constrained

Larsen, PhD Candidate in Sociology at York University and a Researcher at the York Centre for International and Security Studies, 3/30/2012
(Mike, http://redfile.wordpress.com/2012/03/30/indefinite-detention-2/)

The Wikipedia definition may not be the most useful starting point. For one thing, the reference to ‘enemy combatants’ suggests that the definition is based primarily on the American experience. This is fine, but indefinite detention is a much broader phenomenon. I would suggest that you start by defining the two component concepts:

Detention involves an involuntary deprivation of liberty. Martin and Mitchelson (2009, 460). define detention as “intentional practices that (i) restrict individuals’ ability to move from one place to another and (ii) impose order of space and time so that individual mobility is highly constrained, if not eliminated”. Detention is a form of incarceration that comes in many forms and takes place in a variety of settings, under various legal regimes.

Marten, Lauren L. and Mitchelson, Matthew L. 2009. “Geographies of Detention and Imprisonment: Interrogating Spatial Practices of Confinement, Discipline, Law, and State Power.” In Geography Compass. 3:1 459-477.

Something that is indefinite has no defined limits or boundaries. In the context of a discussion of indefinite detention, this implies something other than a fixed-term sentence or other temporally-constrained period of incarceration. It is a form of detention that is characterized by uncertainty in terms of its limits.
Violation—the plan restricts detention authority temporally-bounded by the cessation of armed hostilities

Oona Hathaway, Yale University professor of law and political science, et al, 2012, The Power to Detain: Detention and Terrorism Suspects After 9/11, www.law.yale.edu/documents/pdf/Intellectual_Life/YLS_PowertoDetain.pdf
For example, the 2002 AUMF uses the same “necessary and appropriate” language used in the 2001 AUMF. In addition, the scope of detention authority under the 2002 AUMF is geographically limited to Iraq and temporally limited to the duration of hostilities in Iraq and/or the temporal scope of the 2002 AUMF; any detention authority that comes with it is also similarly limited. See Military Commissions Act of 2009, Pub. L. No. 111-184, 123 Stat. 2190.
Vote neg

Limits – they shift the topic to any form of military detention, an unpredictable and expansive topic area

Ground – neg ground requires aff mechanism unity – allowing the aff to restrict definite detention skews neg link ground

Precision – the resolution, not the affirmative, is the focal point for neg preparation and research
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The judiciary adheres to political question deference now—but doctrinal repudiation would reverse that

Franck ‘12

Thomas, Murray and Ida Becker Professor of Law, New York University School of Law Wolfgang Friedmann Memorial Award 1999, Political Questions/Judicial Answers
Sensitive to this historical perspective, many scholars, but few judges, have openly decried the judiciary’s tendency to suspend at the water’s edge their jealous defense of the power to say what the law is. Professor Richard Falk, for example, has criticized judges’ “ad hoc subordinations to executive policy”5 and urged that if the object of judicial deference is to ensure a single coherent American foreign po1icy, then that objective is far more likely to be secured if the policy is made in accordance with rules “that are themselves not subject to political manipulation.”6 Moreover, as a nation publicly proclaiming its adherence to the rule of law, Falk notes, it is unedifying for America to refuse to subject to that rule the very aspect of its governance that is most important and apparent to the rest of the world.7 Professor Michael Tigar too has argued that the deference courts show to the political organs, when it becomes abdication, defeats the basic scheme of the Constitution because when judges speak of “the people” as “the ultimate guardian of principle” in political-question cases, they overlook the fact that “the people” are the “same undifferentiated mass” that “historically, unmistakably and, at times, militantly insisted that when executive power immediately threatens personal liberty, a judicial remedy must be available.” Professor Louis Henkin, while acknowledging that certain foreign relations questions are assigned by the Constitution to the discretion of the political branches, also rejects the notion that the judiciary can evade responsibility for deciding the appropriate limits to that discretion, particularly when its exercise comes into conflict with other rights or powers rooted in the Constitution or laws enacted in accordance with its strictures.9 His views echo earlier ones espoused by Professor Louis Jaffe, who argued that while the courts should listen to advice tendered by the political branches on matters of foreign pol icy and national security, “[t]his should not mean that the court must follow such advice, but that without it the court should not prostrate itself before the fancied needs of diplomacy and foreign policy. The claim of policy should be made concrete in the particular instance. Only so may its weight, its content, and its value be appreciated. The claims of diplomacy are not absolute; to question their compulsion is not treason.”° There has been little outright support from the judiciary for such open calls to repudiate the practice of refusing to adjudicate foreign affairs cases on their merits. While some judges do refuse to apply the doctrine, holding it inapplicable in the specific situation or passing over it in silence, virtually none have hitherto felt able to repudiate it frontally. On the other side, some judges continue to argue vigorously for the continued validity of judicial abdication in cases implicating foreign policy or national security. These proponents still rely occasion ally on the early shards of dicta and more rarely on archaic British precedents that run counter to the American constitutional ethos. More frequently today, their arguments rely primarily on a theory of constitutionalism—separation of powers—and several prudential reasons.
Denied cert on PQD—plan destroys that 

Feith ‘12

Daniel, Yale Law, Restraining Habeas: Boumediene, Kiyemba, and the Limits of Remedial Authority

The Uighurs’ odyssey then took another twist. The Government appealed Judge Urbina’s ruling to the D.C. Circuit, and while the appeal was pending, each of the Uighurs received an offer of resettlement from a foreign country, which the government communicated to the D.C. Circuit.[14] The D.C. Circuit reversed Judge Urbina’s decision.[15] His order, it held, trenched upon “the exclusive power of the political branches to decide which aliens may, and which aliens may, enter the United States, and on what terms.”[16] A court may only review a decision by the political branches to exclude an alien if “‘expressly authorized by law.’”[17] Since the district court “cited no statute or treaty authorizing its order,”[18] the D.C. Circuit held that it lacks the authority to review, let alone reverse, the government’s decision to deny the Uighurs admission to the United States.[19] That holding suggested an important corollary: that judicial remedial authority in habeas cases is not absolute.[20] The D.C. Circuit reaffirmed its decision in its entirety one year later,[21] after the Supreme Court vacated and remanded Kiyemba I in light of new factual developments.[22] That ruling leaves the Uighurs only two options: accept an offer of resettlement or remain at Guantanamo.
Destroying the PQD ends nuclear deterrence.  

Damrosch ‘86

Lori, Assistant Professor of Law, Columbia, “BANNING THE BOMB: LAW AND ITS LIMITS.,” 86 Colum. L. Rev. 653

Professor Miller's assessment of the dim prospects for judicial action against nuclear arms is correct, but he does not do justice to the reasons for judicial self-restraint. His vision is of a judiciary that would move boldly to dismantle a military structure based on nuclear arms, just as Brown v. Board of Education n12 required the dismantling of segregated school systems. Brown did not change the world overnight, but it was a spur to action, a rallying cry for revitalizing the political struggle, and ultimately a symbol of our society's commitment to human dignity. Unfortunately for Professor Miller's thesis, the hypothetical case of Brown v. The Pentagon could not fill the same bill. It is not just that the law suit would inevitably founder for threshold reasons such as standing, ripeness, or the political question doctrine, as noted in the brief [*657] comments following Professor Miller's piece. n13 Nor is it that judges are temperamentally resistant to becoming involved in controversial issues or breaking new ground, as some of Professor Miller's characterizations imply. More basically, the problem is that in the unlikely event of a judicial hearing on what to do to preserve the human race from nuclear disaster, judges would have to find a principled basis for endorsing some solution in place of the policies developed by executive and congressional officials, who presumably are committed to that very effort. Professor Miller asserts that he makes no plea for unilateral disarmament (p. 238), but that would seem to be the only relief that a court persuaded by his argument could order. Surely the Supreme Court could not supervise the conduct of negotiations for mutual reductions, or even decide whether space-based defenses are likely to render nuclear weapons impotent. The constitutional responsibility to prevent the horror of nuclear war must lie where the constitutional power is n14 -- with Congress and the President.
The impact is nuclear war

John P. Caves 10, Senior Research Fellow in the Center for the Study of Weapons of Mass Destruction at the National Defense University, “Avoiding a Crisis of Confidence in the U.S. Nuclear Deterrent”, http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ada514285
Perceptions of a compromised U.S. nuclear deterrent as described above would have profound policy implications, particularly if they emerge at a time when a nucleararmed great power is pursuing a more aggressive strategy toward U.S. allies and partners in its region in a bid to enhance its regional and global clout. ■ A dangerous period of vulnerability would open for the United States and those nations that depend on U.S. protection while the United States attempted to rectify the problems with its nuclear forces. As it would take more than a decade for the United States to produce new nuclear weapons, ensuing events could preclude a return to anything like the status quo ante. ■ The assertive, nuclear-armed great power, and other major adversaries, could be willing to challenge U.S. interests more directly in the expectation that the United States would be less prepared to threaten or deliver a military response that could lead to direct conflict. They will want to keep the United States from reclaiming its earlier power position. ■ Allies and partners who have relied upon explicit or implicit assurances of U.S. nuclear protection as a foundation of their security could lose faith in those assurances. They could compensate by accommodating U.S. rivals, especially in the short term, or acquiring their own nuclear deterrents, which in most cases could be accomplished only over the mid- to long term. A more nuclear world would likely ensue over a period of years. ■ Important U.S. interests could be compromised or abandoned, or a major war could occur as adversaries and/or the United States miscalculate new boundaries of deterrence and provocation. At worst, war could lead to state-on-state employment of weapons of mass destruction (WMD) on a scale far more catastrophic than what nuclear-armed terrorists alone could inflict. Continuing Salience of Nuclear Weapons Nuclear weapons, like all instruments of national security, are a means to an end— national security—rather than an end in themselves. Because of the catastrophic destruction they can inflict, resort to nuclear weapons should be contemplated only when necessary to defend the Nation’s vital interests, to include the security of our allies, and/or in response to comparable destruction inflicted upon the Nation or our allies, almost certainly by WMD. The retention, reduction, or elimination of nuclear weapons must be evaluated in terms of their contribution to national security, and in particular the extent to which they contribute to the avoidance of circumstances that would lead to their employment. Avoiding the circumstances that could lead to the employment of nuclear weapons involves many efforts across a broad front, many outside the military arena. Among such efforts are reducing the number of nuclear weapons to the level needed for national security; maintaining a nuclear weapons posture that minimizes the likelihood of inadvertent, unauthorized, or illconsidered use; improving the security of existing nuclear weapons and related capabilities; reducing incentives and closing off avenues for the proliferation of nuclear and other WMD to state and nonstate actors, including with regard to fissile material production and nuclear testing; enhancing the means to detect and interdict the transfer of nuclear and other WMD and related materials and capabilities; and strength ening our capacity to defend against nuclear and other WMD use. For as long as the United States will depend upon nuclear weapons for its national security, those forces will need to be reliable, adequate, and credible. Today, the United States fields the most capable strategic nuclear forces in the world and possesses globally recognized superiority in any conventional military battlespace. No state, even a nuclear-armed near peer, rationally would directly challenge vital U.S. interests today for fear of inviting decisive defeat of its conventional forces and risking nuclear escalation from which it could not hope to claim anything resembling victory. But power relationships are never static, and current realities and trends make the scenario described above conceivable unless corrective steps are taken by the current administration and Congress. 
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Text: The United States federal government should rule that FISA wiretapping without probable cause is an unconstitutional exertion of executive authority and fund transnational judicial exchanges. 

They don’t have a detention key argument for their judicial modeling advantage---a ruling on FISA wiretaps would also restrain executive authority

Cohn, 13

(Legal Fellow-Electronic Frontier Foundation, 2/11, Supreme Court Dismisses Challenge to FISA Amendments Act; EFF's Lawsuit Over NSA Warrantless Wiretapping Remains, https://www.eff.org/deeplinks/2013/02/supreme-court-dismisses-challenge-fisa-warrantless-wiretapping-law-effs-lawsuit)

Yesterday, the Supreme Court sadly dismissed the ACLU’s case, Clapper v. Amnesty International, which challenged the FISA Amendments Act (FAA)—the unconstitutional law that allows the government to wiretap Americans communcating with people overseas. Under the FAA, the government can conduct this surveillance without naming individuals and without a traditional probable cause warrant, as the Fourth Amendment requires. The court didn’t address the constitutionality of the FAA itself, but instead ruled that the plaintiffs—a group of lawyers, journalists, and human rights advocates who regularly communicate with likely "targets" of FAA wiretapping—couldn’t prove the surveillance was "certainly impending," so therefore didn’t have the "standing" necessary to sue. In other words, since the Americans did not have definitive proof that they were being surveilled under the FAA—a fact the government nearly always keeps secret—they cannot challenge the constitutionality of the statute. EFF’s Warrantless Wiretapping Case, Jewel v. NSA, Is Not Affected by Clapper It’s shameful that the courts again have cut off another avenue for accountability regarding the NSA's warrantless and unconstitutional surveillance activities. But as disappointing as the Clapper decision is, the good news is the decision likely won't adversely affect our Jewel v. NSA lawsuit, which we argued in district court in December of 2012. Indeed, the Clapper decision makes the Jewel case one of the last remaining hopes for a court ruling on the legality of the warrantless surveillance of Americans, now conducted for over a decade. The Ninth Circuit has already ruled that the Jewel plaintiffs have standing under settled law. The court's decision is based on solid ground because we have presented the court with evidence that dragnet warrantless surveillance has already occurred, through testimony and documents from AT&T and NSA whistleblowers. In fact, the court specifically differentiated the two cases in its Jewel opinion: “Jewel has much stronger allegations of concrete and particularized injury than did the plaintiffs in Amnesty International. Whereas they anticipated or projected future government conduct, Jewel’s complaint alleges past incidents of actual government interception of her electronic communications." Clapper v. Amnesty's Catch-22 Nonetheless, the Supreme Court’s requirement in Clapper that a future harm must be “certainly impending” to allow a case to go forward is very troubling, especially in the context of cases involving secret surveillance. As Justice Stephen Breyer’s dissent points out, future conduct can never be predict anything with 100% certainty, and if certainty was a requirement for standing, then virtually no cases would ever reach conclusion. Justice Breyer runs through dozens of cases where standing has been found for plaintiffs in situations where plaintiffs had a reasonable fear of harm, and in many of those cases, the plaintiffs were much less certain than the lawyers, human rights workers and journalist in Clapper. Breyer summed absurdity of the "certainly impending" standard by saying, “One can, of course, always imagine some special circumstance that negates a virtual likelihood, no matter how strong. But the same is true about most, if not all, ordinary inferences about future events. Perhaps, despite pouring rain, the streets will remain dry (due to the presence of a special chemical).” This standard is especially problematic when the harm is illegal surveillance conducted via secret government programs. Unlike physical searches of the home, communications surveillance is by its nature hidden from the people affected, and national security surveillance is rarely made public or used in domestic criminal prosecutions. Thus, under the Supreme Court's rule, regardless of whether its surveillance was legal or constitutional, the government can deny standing to a victim of illegal surveillance just by never revealing its illegal actions to the person affected. Essentially, one can't challenge the government's surveillance unless the government agrees. Indeed, in arguing that its ruling does not mean that government surveillance under the FAA can never be reviewed by the courts, the Court could only point to situations in which the government intentionally revealed its surveillance.1 Allowing the Executive broad unfettered powers to "turn the Constitution on and off at will," is exactly what the Supreme Court refused to do in Boumediene v. Bush, but what it appears to have allowed here. It's not even clear that the majority even understands the real scope of the FAA. In the opinion’s first sentence, Justice Alito refers to “individuals” that can be warrantlessly surveilled, but as we’ve explained many times, and the dissent notes, one of the most odious parts of the law is that it allows the government to get one court order for groups or categories of people—potentially thousands of people can be affected at a time. The Shrinking Ranks of Warrantless Wiretapping Cases This is the second ruling in the past year in which the government has convinced the court to dismiss challenges to the NSA warrantless wiretapping program on technical grounds, when there is ample evidence of wrongdoing. In 2012, the Ninth Circuit reluctantly dismissed the Al-Haramain case on “sovereign immunity” grounds despite a lower court ruling the government had violated the Fourth Amendment. The court reasoned that because of a glitch in the language of FISA statute, the plaintiffs had to sue individuals in the government in their personal capacities and couldn’t sue government agencies themselves or government officials in their official capacities. We look forward to the district court in Jewel v. NSA determining that our case can move forward, and that the government can, once and for all, be held to account for the NSA’s unlawful and unconstitutional warrantless wiretapping program.
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The plan undermines first and last line of defense against terrorism

White, 10

(Counsel-Baker Botts LLP, Brief for Foundation for Defense of Democracies, Kyemba v. Obama, http://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_1234_RespondentAmCuFDD.authcheckdam.pdf)

Federal law bars the admission of aliens whom the Government reasonably suspects of engaging in certain terrorist or terrorism-related activities. Among the prohibited classes of aliens are those who have engaged in terrorist activity; those who are members of a terrorist organization; those whom the Secretary of Homeland Security or Attorney General “knows, or has reasonable ground to believe, [are] engaged in or [are] likely to engage after entry in any terrorist activity”; those who endorse terrorist activity; and those who received “military-type training” from terrorist organizations. Id. §1182(a)(3)(B). As explained in detail below, pp 12-20, petitioners’ records more than justify the Government’s conclusion that the terrorism-related prohibitions against entry apply to them. Petitioners casually dismiss not only these statutes, Pet. Br. 32, 42, 45, 46, but also appropriations bills (mere “post-hoc 2009 legislation”) directly prohibiting their release into the United States, id. at 49. Perfunctory treatment of this comprehensive body of law, passed by Congress and signed by the President, does ill service to both the statutory text and the historical national experience underlying the evolution of those statutes. Congress’ determination that the Government must prohibit entry by aliens whose records suggest a material threat to the Nation’s domestic civilian population is rooted in the history of our Nation’s self-defense, including the difficult lessons learned through catastrophic acts of terrorism. Aliens’ initial entry into the Nation is a core matter of national security, committed to the political Branches. The power to regulate aliens’ initial entry—and not, as petitioners propose (Br. 35), the power to expel aliens already inside the Nation’s borders—is the primary guard against “unprotected spot[s] in the Nation’s armor.” Kwong Hai Chew v. Colding, 344 U.S. 590, 602 (1953), quoted in Zadvydas, 533 U.S. at 695-96. For decades following the Nation’s Founding, immigration policy was fixed not by legislation but by the Executive Branch’s exercise of “inherent * * * executive power to control the foreign affairs of the nation.” Knauff, 338 U.S. at 542. As early as 1875, however, Congress began to pass laws prohibiting entry by dangerous aliens. The Act of March 3, 1875 authorized the exclusion of criminal aliens. 18 Stat. 477. It codified what largely had been the status quo. “As to criminals, the power of exclusion has always been exercised, even in the absence of any statute on the subject.” Chae Chan Ping v. United States, 130 U.S. 581, 608 (1889). In the late twentieth century, as the Nation grew increasingly aware of the specific threat of terrorism, Congress began to address the threat directly through immigration laws. The Immigration Act of 1990, for instance, prohibited the admission of any alien who “has engaged in terrorist activity” or whom “a consular officer or the Attorney General knows, or has reasonable ground to believe, is likely to engage after entry in any terrorist activity.” Pub. L. No. 101-649, §601(a)(3)(B), 104 Stat. 4978, codified at 8 U.S.C. §1182(a)(3)(B)(i). The Act defined “terrorist activity” to include activities such as “[t]he use of any * * * explosive, firearm, or other weapon or dangerous device * * * with intent to endanger, directly or indirectly, the safety of one or more individuals or to cause substantial damage to property.” Id. §601(a)(3)(B)(iii)(V)(b), codified at 8 U.S.C. §1182(a)(3)(B)(iii)(V)(b). The Nation grew more aware of the threat of terrorism after the 1993 bombing of the World Trade Center. Congress responded by passing the Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214. That Act reinforced the Nation’s commitment to preventing terrorist-trained aliens from entering by expanding the list of inadmissible aliens to include not only those suspected of having personally engaged in terrorist activity, but also those who are representatives or members of terrorist organizations. Id. §411, codified as amended at 8 U.S.C. §1182(a)(3)(B)(i). In enacting this law, Congress stressed that “the prevention of alien terrorists from entering the United States in the first place * * * present[s] among the most intractable problems of immigration enforcement. The stakes in such cases are compelling: protecting the very lives and safety of U.S. residents, and preserving the national security.” H.R. Rep. No. 383, 104th Cong., 1st Sess. 53 (1995). “The object of preventing terrorist aliens from entering the U.S. is equally important to the national interest as the removal of alien terrorists. On this question, the demands of due process are negligible, and Congress is free to set criteria for admission and screening procedures that it deems to be in the national interest.” Id. at 58.3 Five years later, in response to the catastrophic terrorist attacks of September 11, 2001, Congress further expanded the class of aliens whose entry is categorically prohibited on terrorism-related grounds. Congress amended the laws to exclude not only terrorists themselves and members or representatives of terrorist organizations, but also aliens suspected of having “associated” with a terrorist organization, or those suspected of intending to engage in activities that threaten public safety. Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act of 2001, Pub. L. No. 107-56, §411(a)(2), 115 Stat. 272, codified at 8 U.S.C. §1182(a)(3)(F). That Act also broadened the definitions of “terrorist activity” and “engaged in terrorist activity,” and expanded the Attorney General’s authority to detain aliens whom he suspects of involvement in terrorism. Id. §§411(a)(1) & 412, codified at 8 U.S.C. §§1182(a)(3)(B) & 1226a. The next year, Congress transferred immigration authority to the newly-created Department of Homeland Security (“DHS”). See, e.g., Homeland Security Act of 2002, Pub. L. No. 107-296, §441, 116 Stat. 2135. The House Report described DHS’s fundamental mission as “preventing terrorist attacks within the United States, reducing the United States’ vulnerability to terrorism, minimizing the damages from attacks, and assisting in recovery from any attacks, should they occur.” H.R. Rep. No. 609(I), 107th Cong., 2d Sess. 63 (2002). A critical component of DHS’s mission is “securing U.S. borders” because, “as recent events have illustrated, the Nation’s democratic tradition of free and open borders is at once its greatest strength and most easily exploitable liability.” Id. at 63-64. In addition to conducting its own post-September 11 deliberations, Congress created the National Commission on Terrorist Attacks Upon the United States (“9/11 Commission”) to research the events responsible for that catastrophic breach of national security and to propose reforms. In 2004, the 9/11 Commission issued its public report, which stressed immigration law’s central role in national security. Nat’l Comm’n on Terrorist Attacks Upon the United States, The 9/11 Commission Report (2004) (“The 9/11 Commission Report”). The 9/11 Commission observed that “[t]he challenge for national security in an age of terrorism is to prevent the very few people who may pose overwhelming risks from entering or remaining in the United States undetected.” Id. at 383. It stressed that “[t]he border and immigration system” must serve “as a vital element of counterterrorism.” Id. at 387. In response to the 9/11 Commission’s recommendations, Congress acted. Recognizing that national security was threatened not only by active terrorists and members of terrorist organizations, but also by nonmembers who were trained by these groups, Congress prohibited admission of aliens who have received “military-type training” from terrorist organizations. REAL ID Act of 2005, Pub. L. No. 109-13, Div. B, §103(a), 119 Stat. 231, codified at 8 U.S.C. §1182(a)(3)(B)(i)(VIII). That provision’s sponsor stressed that the goal of the REAL ID Act’s immigration provisions “is straightforward. It seeks to prevent another 9/11-type attack by disrupting terrorist travel.” 151 Cong. Rec. H454 (daily ed. Feb. 9, 2005) (Rep. Sensenbrenner). Quoting the 9/11 Commission, he stressed that “[a]buse of the immigration system and the lack of interior enforcement were working together to support terrorist activities.” Ibid. In sum, at no point in the history of federal immigration law have the political Branches evinced an intent to allow aliens—especially aliens with apparent ties to terrorism—to enter the United States simply because they are not “enemy combatants,” applicable immigration prohibitions notwithstanding. Instead, at every turn, Congress and the President have responded to the Nation’s national-security experience by barring terrorists, terrorist affiliates, and persons trained by terrorists from entering the country. Congress passed each of the aforementioned statutes to confirm and expand the President’s ability to protect the Nation’s domestic civilian population. And in administering those statutes, the President’s authority is at “its maximum” because he “acts pursuant to an express * * * authorization of Congress[.]” Medellin v. Texas, 128 S. Ct. 1346, 1350 (2008) (quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring)). Finally, the immigration laws prohibiting petitioners’ release into the United States are not the result of hasty judgment or political partisanship. Rather, they embody the sustained bipartisan consensus of both Republican and Democratic Presidents and Republican- and Democratic-controlled Congresses—the epitome of sound federal governance. See The Federalist No. 10 (James Madison); cf. Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 Harv. L. Rev. 2311, 2354 (2008).

Nuclear terrorism causes extinction
Hellman 8 (Martin E. Hellman, emeritus prof of engineering @ Stanford, “Risk Analysis of Nuclear Deterrence” SPRING 2008 THE BENT OF TAU BETA PI, http://www.nuclearrisk.org/paper.pdf)
The threat of nuclear terrorism looms much larger in the public’s mind than the threat of a full-scale nuclear war, yet this article focuses primarily on the latter. An explanation is therefore in order before proceeding. A terrorist attack involving a nuclear weapon would be a catastrophe of immense proportions: “A 10-kiloton bomb detonated at Grand Central Station on a typical work day would likely kill some half a million people, and inflict over a trillion dollars in direct economic damage. America and its way of life would be changed forever.” [Bunn 2003, pages viii-ix].   The likelihood of such an attack is also significant. Former Secretary of Defense William Perry has estimated the chance of a nuclear terrorist incident within the next decade to be roughly 50 percent [Bunn 2007, page 15].   David Albright, a former weapons inspector in Iraq, estimates those odds at less than one percent, but notes,   “We would never accept a situation where the chance of a major nuclear accident like Chernobyl would be anywhere near 1% .... A nuclear terrorism attack is a low-probability event, but we can’t live in a world where it’s anything but extremely low-probability.” [Hegland 2005]. In a survey of 85 national security experts, Senator Richard Lugar found a median estimate of 20 percent for the “probability of an attack involving a nuclear explosion occurring somewhere in the world in the next 10 years,” with 79 percent of the respondents believing “it more likely to be carried out by terrorists” than by a government [Lugar 2005, pp. 14-15].   I support increased efforts to reduce the threat of nuclear  terrorism, but that is not inconsistent with the approach of  this article. Because terrorism is one of the potential trigger mechanisms for a full-scale nuclear war, the risk analyses  proposed herein will include estimating the risk of nuclear  terrorism as one component of the overall risk. If that risk,  the overall risk, or both are found to be unacceptable, then  the proposed remedies would be directed to reduce which-  ever risk(s) warrant attention. Similar remarks apply to a  number of other threats (e.g., nuclear war between the U.S.  and China over Taiwan).   his article would be incomplete if it only dealt with the  threat of nuclear terrorism and neglected the threat of full-  scale nuclear war. If both risks are unacceptable, an effort to  reduce only the terrorist component would leave humanity  in great peril. In fact, society’s almost total neglect of the  threat of full-scale nuclear war makes studying that risk all  the more important.   The cosT of World War iii   The danger associated with nuclear deterrence depends on  both the cost of a failure and the failure rate.3 This section  explores the cost of a failure of nuclear deterrence, and  the next section is concerned with the failure rate. While  other definitions are possible, this article defines a failure  of deterrence to mean a full-scale exchange of all nuclear  weapons available to the U.S. and Russia, an event that  will be termed World War III.   Approximately 20 million people died as a result of the  first World War. World War II’s fatalities were double or  triple that number—chaos prevented a more precise deter-  mination. In both cases humanity recovered, and the world  today bears few scars that attest to the horror of those two  wars. Many people therefore implicitly believe that a third  World War would be horrible but survivable, an extrapola-  tion of the effects of the first two global wars. In that view,  World War III, while horrible, is something that humanity  may just have to face and from which it will then have to  recover. In contrast, some of those most qualified to assess  the situation hold a very different view.  In a 1961 speech to a joint session of the Philippine Con-  gress, General Douglas MacArthur, stated, “Global war has  become a Frankenstein to destroy both sides. … If   you lose,  you are annihilated. If you win, you stand only to lose. No longer does it possess even the chance of the winner of a  duel. It contains now only the germs of double suicide.”  Former Secretary of Defense Robert McNamara ex-  pressed a similar view: “If deterrence fails and conflict  develops, the present U.S. and NATO strategy carries with  it a high risk that Western civilization will be destroyed”  [McNamara 1986, page 6]. More recently, George Shultz,  William Perry, Henry Kissinger, and Sam Nunn4 echoed  those concerns when they quoted President Reagan’s belief  that nuclear weapons were “totally irrational, totally inhu-  mane, good for nothing but killing, possibly destructive of  life on earth and civilization.” [Shultz 2007]   Official studies, while couched in less emotional terms,  still convey the horrendous toll that World War III would  exact: “The resulting deaths would be far beyond any  precedent. Executive branch calculations show a range of  U.S. deaths from 35 to 77 percent (i.e., 79-160 million dead)  … a change in targeting could kill somewhere between  20 million and 30 million additional people on each side   .... These calculations reflect only deaths during the first  30 days. Additional millions would be injured, and many  would eventually die from lack of adequate medical care …  millions of people might starve or freeze during the follow-  ing winter, but it is not possible to estimate how many. …  further millions … might eventually die of latent radiation  effects.” [OTA 1979, page 8]   This OTA report also noted the possibility of serious  ecological damage [OTA 1979, page 9], a concern that as-  sumed a new potentiality when the TTAPS report [TTAPS  1983] proposed that the ash and dust from so many nearly  simultaneous nuclear explosions and their resultant fire-  storms could usher in a nuclear winter that might erase  homo sapiens from the face of the earth, much as many  scientists now believe the K-T Extinction that wiped out  the dinosaurs resulted from an impact winter caused by ash  and dust from a large asteroid or comet striking Earth. The  TTAPS report produced a heated debate, and there is still  no scientific consensus on whether a nuclear winter would  follow a full-scale nuclear war. Recent work [Robock 2007,  Toon 2007] suggests that even a limited nuclear exchange  or one between newer nuclear-weapon states, such as India  and Pakistan, could have devastating long-lasting climatic  consequences due to the large volumes of smoke that would  be generated by fires in modern megacities.   While it is uncertain how destructive World War III  would be, prudence dictates that we apply the same engi-  neering conservatism that saved the Golden Gate Bridge  from collapsing on its 50th anniversary and assume that  preventing World War III is a necessity—not an option. 
off

Expanding precedent against detention collapses military operations

Ford 10 (Colonel, U.S. Army Judge Advocate General's Corps, currently serving as the Staff Judge Advocate, Multi-National Security Transition Command-Iraq, Baghdad, Iraq, “Keeping Boumediene off the Battlefield: Examining Potential Implications of the Boumediene v. Bush Decision to the Conduct of United States Military Operations,” 30 Pace L. Rev. 396, Winter, Lexis)
Boumediene, and the potential extension of its holding, impacts U.S. detention operations not only at Guantanamo Bay but also at Bagram and other current or future detention facilities. As a preliminary matter, the natural question in light of Boumediene is how necessary or beneficial is Guantanamo Bay? If the DoD initially established Guantanamo Bay for its foreign location - more convenient for U.S.-based intelligence and interrogation personnel - then, in light of Boumediene, the base is no longer "foreign." The purported freedom from domestic legal requirements initially presumed at Guantanamo no longer exists. As the current administration seeks to close Guantanamo n48 - whether due to legal, political, or policy reasons - it is clear that Boumediene has done away with at least one benefit of housing detainees at Guantanamo. Could Boumediene impact current detention activities in Bagram? If Boumediene reaches that facility, the Eisentrager Court's worst fears would be realized. n49 Military interrogations [*412] might require court approval, or worse, the presence of a detainee's counsel. Moving a detainee may likewise require approval from the court. Conditions of confinement might be reviewable by a court. Military prison guards may be liable to their enemy captives in constitutional tort. The implications, again, are vast. In addition to detention operations in a theater of war, Boumediene may directly impact actual day-to-day combat operations. Justice Scalia warned that Boumediene could "cause more Americans to be killed." n50 Practically speaking, he was referring to a situation where a court releases a terrorist who returns to fight against Americans. Additionally, battlefield impact and risk to service members for other reasons is not improbable. As a preliminary matter, the issue arises in determining when habeas rights attach. Habeas would attach on the battlefield only if the United States exercises functional control over a combatant - that is, if it exercises the functional equivalent of legal sovereignty over the detainee. In a country like Afghanistan, or even Iraq, there is no question that functioning governments active in inter-and intra-state affairs are operating, and the nations maintain their sovereignty. But does (or would) the United States operate in a pocket or umbrella of sovereignty in either nation for purposes of Boumediene? Liberal stationing agreements, UNSCRs, or other documents authorizing or defining the scope and breadth of authority for U.S. forces in a country could be read to grant Boumediene-like autonomy. During the heightened occupation of Iraq, and the initial invasion of Afghanistan, a stronger argument could have been made that habeas in fact attached to [*413] in-country detentions. And, in a certain area of occupation, such as post-war Germany, or immediately following invasive hostilities, the case is again much closer. If a U.S. soldier operates in a pocket of sovereignty, habeas rights may attach to any enemy he seizes or captures on the battlefield. Those rights would remain during temporary detention, transfer, and long-term detention. In this (hopefully unlikely) situation, U.S. combat troops would have to be trained in the latest version of habeas law for the battlefield. They would need to know not only the operational requirements and details of the military operation - for example, seizing terrain or raiding a compound - but also the legal niceties associated with capturing an enemy who has constitutional rights and seizing the evidence that might be necessary to keep that enemy in detention and off of future battlefields. At the very least, these new requirements would be a distraction to an undertaking where focus and attention to detail are vital, a distraction that could be deadly. Essentially, troops on patrol would be carrying the full panoply of rights and privileges afforded under the U.S. Constitution in their assault packs. Every enemy encountered would be entitled to rummage through the pack to choose the U.S. domestic law - the legal weapon n51 - to use against the soldier. In effect, the military operation would be converted into a pseudo-law enforcement search and seizure operation. U.S. combat troops would be no different than police officers on patrol in any town or city in the United States. The military would cease to exist as we know it and would become nothing more than a deployable F.B.I. As indicated above, evidence experts and/or law enforcement experts may be integrated into the operation. These individuals are likely not familiar with military operations and have not trained with the unit to which they would be assigned. The potential for confusion, hesitation, mistaken identity, and uncertainty is great. Each creates a recipe for fratricide, enemy advantage, or worse - mission failure and defeat.
Nuclear war

Frederick Kagan and Michael O’Hanlon 7, Fred’s a resident scholar at AEI, Michael is a senior fellow in foreign policy at Brookings, “The Case for Larger Ground Forces”, April, http://www.aei.org/files/2007/04/24/20070424_Kagan20070424.pdf
We live at a time when wars not only rage in nearly every region but threaten to erupt in many places where the current relative calm is tenuous. To view this as a strategic military challenge for the United States is not to espouse a specific theory of America’s role in the world or a certain political philosophy. Such an assessment flows directly from the basic bipartisan view of American foreign policy makers since World War II that overseas threats must be countered before they can directly threaten this country’s shores, that the basic stability of the international system is essential to American peace and prosperity, and that no country besides the United States is in a position to lead the way in countering major challenges to the global order. Let us highlight the threats and their consequences with a few concrete examples, emphasizing those that involve key strategic regions of the world such as the Persian Gulf and East Asia, or key potential threats to American security, such as the spread of nuclear weapons and the strengthening of the global Al Qaeda/jihadist movement. The Iranian government has rejected a series of international demands to halt its efforts at enriching uranium and submit to international inspections. What will happen if the US—or Israeli—government becomes convinced that Tehran is on the verge of fielding a nuclear weapon? North Korea, of course, has already done so, and the ripple effects are beginning to spread. Japan’s recent election to supreme power of a leader who has promised to rewrite that country’s constitution to support increased armed forces—and, possibly, even nuclear weapons— may well alter the delicate balance of fear in Northeast Asia fundamentally and rapidly. Also, in the background, at least for now, SinoTaiwanese tensions continue to flare, as do tensions between India and Pakistan, Pakistan and Afghanistan, Venezuela and the United States, and so on. Meanwhile, the world’s nonintervention in Darfur troubles consciences from Europe to America’s Bible Belt to its bastions of liberalism, yet with no serious international forces on offer, the bloodletting will probably, tragically, continue unabated. And as bad as things are in Iraq today, they could get worse. What would happen if the key Shiite figure, Ali al Sistani, were to die? If another major attack on the scale of the Golden Mosque bombing hit either side (or, perhaps, both sides at the same time)? Such deterioration might convince many Americans that the war there truly was lost—but the costs of reaching such a conclusion would be enormous. Afghanistan is somewhat more stable for the moment, although a major Taliban offensive appears to be in the offing. Sound US grand strategy must proceed from the recognition that, over the next few years and decades, the world is going to be a very unsettled and quite dangerous place, with Al Qaeda and its associated groups as a subset of a much larger set of worries. The only serious response to this international environment is to develop armed forces capable of protecting America’s vital interests throughout this dangerous time. Doing so requires a military capable of a wide range of missions—including not only deterrence of great power conflict in dealing with potential hotspots in Korea, the Taiwan Strait, and the Persian Gulf but also associated with a variety of Special Forces activities and stabilization operations. For today’s US military, which already excels at high technology and is increasingly focused on re-learning the lost art of counterinsurgency, this is first and foremost a question of finding the resources to field a large-enough standing Army and Marine Corps to handle personnel intensive missions such as the ones now under way in Iraq and Afghanistan. Let us hope there will be no such large-scale missions for a while. But preparing for the possibility, while doing whatever we can at this late hour to relieve the pressure on our soldiers and Marines in ongoing operations, is prudent. At worst, the only potential downside to a major program to strengthen the military is the possibility of spending a bit too much money. Recent history shows no link between having a larger military and its overuse; indeed, Ronald Reagan’s time in office was characterized by higher defense budgets and yet much less use of the military, an outcome for which we can hope in the coming years, but hardly guarantee. While the authors disagree between ourselves about proper increases in the size and cost of the military (with O’Hanlon preferring to hold defense to roughly 4 percent of GDP and seeing ground forces increase by a total of perhaps 100,000, and Kagan willing to devote at least 5 percent of GDP to defense as in the Reagan years and increase the Army by at least 250,000), we agree on the need to start expanding ground force capabilities by at least 25,000 a year immediately. Such a measure is not only prudent, it is also badly overdue.

nato

NATO is resilient – claims of collapse are all empirically denied 

Thies 9—has held full-time teaching positions in political science at U Conn,  UC Berkeley, and the Catholic University of America. PhD, pol sci, Yale. (Wallace, Why NATO Endures, 1-14)

A curious relationship has developed within the Atlantic Alliance, also known as the North Atlantic Treaty Organization (NATO), since its inception in 1949. NATO is widely regarded as the most successful alliance ever, and statesmen on both sides of the Atlantic have lavished praise upon it.1 They also complain incessantly about its shortcomings, most of which they blame on their counterparts across the sea. These complaints have not gone unnoticed by observers in the press and academia, who have been quick to pronounce the Alliance ‘‘in crisis,’’ or even on the brink of collapse. Looking back over the history of the Alliance, there seems to have been scarcely a year when it was not widely said to be in crisis, or at least in disarray.2 Is it really the case that NATO is perpetually on the brink of collapse? Claims that NATO is in crisis have been frequent in no small part because the idea of a crisis is a useful one for insiders and outsiders alike. For insiders, warning of an actual or impending crisis is the rhetorical equivalent of a shot across the bow – a way of serving notice that trouble is brewing and something should be done about it forthwith. For outsiders, a crisis in the Alliance is the rhetorical equivalent of an alarm bell – a way of dramatizing a problem that might otherwise be dismissed as unworthy of space on a prestigious op-ed page or in a scholarly journal. Outsiders of all sorts have been quick to pronounce the Alliance in crisis, often at the urging of officials eager to publicize their concerns and ensure that they are taken seriously in other NATO capitals. Perhaps the most visible manifestation of this fixation on NATO crises is the enormous literature that has been written about them – a literature devoted to convincing its readers that these crises are real and that something should be done about them.3 In retrospect, claims that the Alliance is in crisis have been made so often that they may seem to be little more than a harmless cliche´. This book takes a darker view of what has become the dominant mode for assessing the health and future prospects of perhaps the most influential international institution ever created. Political shorthand of this kind obscures more than it reveals; it also serves as an impediment rather than an aid to clear thinking about alliances in general and the Atlantic Alliance in particular. In the rest of this chapter, I do not attempt to cover the scholarly literature on NATO in its entirety. Since the end of the Cold War, there have been many fine works using new theoretical tools to explain how the Atlantic Alliance operates and why it endures.4 My critique applies only to that portion of the NATO literature that falls within what I call, in the next section, the alliance crisis syndrome. This is a very large literature in its own right, and it poses important conceptual and theoretical challenges that, if left unresolved, will continue to impede progress toward a better understanding of how and why alliances form and come apart. the alliance crisis syndrome The history of the Atlantic Alliance, as Stanley Hoffmann once wrote, is a history of crises. But what exactly does it mean to say that an alliance is in crisis?5 At the time they occurred, disputes like those over Suez during the 1950s, the French withdrawal from NATO’s integrated military commands during the 1960s, the Soviet invasion of Afghanistan at the end of the 1970s, or American opposition to a natural gas pipeline linking the Soviet Union to western Europe during the early 1980s seemed to contain within themselves the potential for severe and even unbearable strains on the Alliance. Viewed with the wisdom that hindsight provides, these episodes appear as transient phenomena, dominating the headlines for a few months until supplanted by the next intra-NATO row. Because NATO crises have occurred so often and passed so quickly, observers straining to win and hold their audience’s attention have frequently resorted to a particular way of writing about the Alliance and its ills. It is an approach found so often within the literature on NATO that it can usefully be labeled the ‘‘Alliance crisis syndrome’’ – namely, exaggerated claims based on unexamined premises and backed by superficial comparisons drawn from the history of the Alliance. Exaggerated Claims Instead of mere crises within the Alliance, observers have instead claimed that their subject is a ‘‘profound crisis,’’6 a ‘‘deepening crisis,’’7 a ‘‘fundamental crisis,’’8 a ‘‘general crisis,’’9 a ‘‘qualitatively different crisis,’’10 an ‘‘unprecedented’’ crisis,11 and even a ‘‘real crisis.’’12 Two additional claims are often made to add substance and specificity to the overall alarmist outlook: (1) this crisis is the worst ever and, (2) the Alliance is in danger of falling apart or has even ceased to function (although the obituary has yet to be written). The first of these loomed large in commentaries on the 2003 dispute over whether and when to go to war against Iraq. Henry Kissinger wrote in February 2003 that ‘‘The road to Iraqi disarmament has produced the gravest crisis in the Atlantic Alliance since its creation five decades ago.’’13 As seen by Elizabeth Pond, ‘‘relations in the transatlantic community . . . were in greater crisis in 2003 than ever before.’’14 Philip Gordon concurred: ‘‘The debate about whether or not to invade Iraq has provoked one of the worst transatlantic crises . . . of the entire post-World War II period.’’15 How do we know this crisis was the worst ever? ‘‘The cross-Atlantic vitriol,’’ Zbigniew Brzezinski explained, ‘‘is unprecedented in its ugliness, with NATO’s unity in real jeopardy.’’ 16 Ronald Asmus agreed, calling the ‘‘current rift . . . unprecedented in its scope, intensity, and, at times, pettiness.’’17 Concerning the latter claim, the 2003 crisis over Iraq produced numerous funereal judgments. Elizabeth Pond cited ‘‘the cumulative brawls that led to the near-death of the transatlantic alliance in 2002–2003.’’18 Charles Krauthammer was more acerbic: ‘‘The grotesque performance of France, Germany and Belgium in blocking aid to Turkey marks the end of NATO’s useful life. Like the United Nations, it will simply wither of its own irrelevance.’’19 ‘‘The damage inflicted on Washington’s ties to Europe by the Bush administration’s policy [toward Iraq],’’ Christopher Layne wrote, ‘‘is likely to prove real, lasting and, at the end of the day, irreparable.’’20 In 2003, the claim that the Atlantic Alliance was facing its greatest crisis ever was made so often and by so many expert observers that it might seem self-evident that something was terribly wrong, except for three problems. First, almost from the time the Alliance was formed, observers have been discovering ominous trends, problems that grow increasingly acute, and contradictions that deepen with each passing year. Predictions that the Alliance is doomed have been commonplace since the mid 1960s.21 These claims are almost never backed by the kind of evidence that would allow a disinterested observer to verify whether the alleged changes are actually occurring in the predicted direction. Instead, judgments about the Alliance’s health and future prospects are typically based on little more than impressions formed by observers watching and listening as the latest transatlantic quarrel unfolds.22 Journalists accord great weight to complaints made by anonymous officials from defense and foreign ministries. Observers from the academic world write books and articles that analyze the underlying issues and prescribe needed changes. The sheer volume of material published on the Alliance’s ills becomes an index of its troubles. The potential for self-fulfilling prophecies is very great. Second, the widespread reliance on impressionistic evidence has rendered the NATO-in-crisis literature inherently subjective and imprecise. The ‘‘transatlantic clash over Iraq,’’ Philip Gordon wrote in 2004, provided ‘‘a sense of what a transatlantic divorce might look like and how it might become possible.’’23 Looking at the same events, Thomas Mowle concluded that even though ‘‘the Iraqi crisis made clear that the United States and its allies in Europe are increasingly at odds,’’ the relationship ‘‘is not in a crisis, yet.’’24 Nor is this a new problem. To some, the 1956 Suez Crisis was NATO’s gravest to date 25; to Klaus Knorr, Suez was one of the ‘‘many but minor pulls’’ that even a solid alliance will inevitably encounter.26 Ronald Steel proclaimed ‘‘the end of [the] alliance’’ in 1964, but for Kurt Birrenbach ‘‘the first symptoms of estrangement’’ between America and Europe wouldn’t appear until 1973.27 The Soviet invasion of Afghanistan, Josef Joffe wrote, ‘‘left a legacy of confusion, distrust and resentment which, in retrospect, turns the many disputes of the past into minor family squabbles.’’ 28 In Stanley Hoffmann’s view, the divisions over Afghanistan were less than in the case of, say, the 1973 Yom Kippur War.29 Writing about NATO in the 1990s, Binnendijk and Kugler saw it as ‘‘filled with optimism and hopeful visions of a bright future for itself.’’30 As recalled by Richard Holbrooke, ‘‘By the spring of 1995 it had become commonplace to say that Washington’s relations with our European allies were worse than at any time since the 1956 Suez crisis.’’31 Third, the inability of observers to back up their assessments with something more than impressionistic claims about vitriol and petty behavior has often led them to fall back on repetition or even hype as the basis for their judgments. Henry Kissinger owns the distinction of pronouncing the Atlantic Alliance in serious trouble in all six decades of its existence.32–36 Charles Krauthammer’s February 2003 claim that the pre–Iraq War dispute over aid to Turkey ‘‘marks the end of NATO’s useful life’’37 would likely be more persuasive had he not three months earlier proclaimed that ‘‘NATO as a military alliance is dead. It took ill with the fall of the Berlin Wall and then died in Afghanistan.’’38 The latter claim too was problematic because seven months before that the same Charles Krauthammer wrote, ‘‘NATO died in Afghanistan . . .. NATO, as a military alliance, is dead.’’39 Unexamined Premises The resort to inflated language by observers straining to make their voices heard has meant that important analytical issues are often overlooked or submerged in a torrent of alarmist claims. Discussions of the state of the Alliance typically begin with the claim that it is again in crisis, followed by a review of causes, consequences, and proposed solutions. None of the many writers who have contributed to the NATO-in-crisis literature have defined their terms in a way that would permit a disinterested observer to know when the Alliance is in crisis and when it is not.40 Nor do they conceptualize these episodes in a way that would make it possible to reconcile conflicting claims about the relative severity of various crises or even about when they begin and end. Instead, judgments about whether the Alliance is in crisis and how bad the situation has become are typically based on indicators like harsh language, petty behavior, or the number of points at issue among the members. Consider in this regard the evidence used to support the claim that the 2003 crisis over Iraq was one of the worst ever, if not the worst ever. Philip Gordon cited ‘‘the tone of the transatlantic debate,’’ which ‘‘has degraded to levels not seen in recent memory.’’41 A Council on Foreign Relations study group agreed: ‘‘For a time, rhetoric replaced diplomacy as the primary instrument for taking positions, making criticisms, and shaping conclusions.’’42 Elizabeth Pond used three indicators: ‘‘the broad spectrum of mutually reinforcing disputes, the accompanying vitriol, and . . . the divergence in selfidentification on the two sides of the Atlantic.’’ In her view, the sheer number of issues at stake exacerbated by ‘‘bad temper’’ and an ‘‘unusually high incidence of personal pique’’ were what made the 2003 pre–Iraq War crisis NATO’s worst ever.43 There are, however, at least four problems with this approach. First, claims that NATO is facing an unusually large number of troublesome issues and/or an unusually high level of vitriol are common in the history of the Alliance. As early as 1957, a distinguished study group was formed to mull over whether the Alliance had a future.44 ‘‘Scarcely a month passes,’’ an American observer wrote toward the end of the Cold War, ‘‘without a book, article, or speech proclaiming a new or imminent ‘crisis’ in NATO.’’45 Nasty language is an old problem rather than a new one. During the 1956 Suez crisis, British Conservatives accused the United States of ‘‘betrayal’’ and wondered openly if the Alliance had come to an end.46 During the Bosnia peace negotiations at Dayton in 1995, the British representative ‘‘exploded at the American ‘bastards,’ and a French diplomat had this to say about [Richard] Holbrooke: ‘He flatters, he lies, he humiliates; he is a sort of brutal and schizophrenic Mazarin.’’’47 NATO members are always sniping at one another. When they do it in public it’s called a crisis; when they do it in private it’s called diplomacy. Second, students of NATO take for granted that the more points at issue, the worse the Alliance’s condition must be. The problem here is that counting the number of issues involved is not a reliable indicator of whether the Alliance is doing well or poorly. The Alliance’s so-called crises do more than strain relations among its members. They also mobilize the Alliance’s admirers and defenders, of whom there are many. Crises offer opportunities to ambitious politicians – to mediate, to ingratiate themselves to one side or the other, to score points at the expense of political rivals, or even reconcile with those from whom they (or their predecessors) have been estranged.48 An issue that proves divisive in one context can be a catalyst for change in another. In 1956, British Labor blamed the Tory government, not the United States, for the Suez calamity. As recounted by Aneurin Bevan, ‘‘the line taken by President Eisenhower drew him closer to Labor and further away from his political counterparts in Britain. Indeed, informed circles of Labor actually grew more friendly to the United States in the second half of 1956, for Labor’s Suez policy more closely resembled that of the White House than of our own Conservative Government.’’ 49 Not to be outdone, Harold Macmillan, Anthony Eden’s successor as prime minister, set out to restore the special relationship with the United States. He was so successful that he and his American counterparts, who were also eager to put Suez behind them, unwittingly set the stage for another ‘‘most serious crisis’’ – namely the French veto in 1963 of Britain’s application to join the Common Market.50 Third, the NATO-in-crisis literature suggests that disputes within the Alliance grow more debilitating over time, in the sense that each new crisis is promptly labeled the worst ever. But if new crises impose greater strains than all previous ones, why hasn’t the Alliance collapsed? One can’t help but wonder how an institution perpetually on life support could endure for more than a half-century, much less win the Cold War, and nearly double in size in recent years. Fourth, the NATO-in-crisis literature suggests that there is a threshold that separates crises from noncrisis situations. After listing the many and varied strains on the Alliance as of 2003, a Council on Foreign Relations study group, wrote that ‘‘The war in Iraq brought these strains to the point of crisis.’’51 Presumably once the crisis threshold is crossed, behavior changes, political processes change, and so too do political outcomes, otherwise what would be the point of labeling a dispute a crisis? But what kinds of changes occur during a crisis (vitriol and pettiness aside)? The NATO-in-crisis literature has little to say on this point. Conversely, vitriol and pettiness are unreliable indicators of how well the Alliance is performing. Knowing that ‘‘any credible threat of a bombing campaign would depend on the United States, . . . U.S. envoy Richard Holbrooke was dominating the diplomacy of the Kosovo crisis. His brusqueness left the Europeans in general, and the British in particular, aggrieved.’’52 Yet the war for Kosovo is today generally regarded as a NATO triumph rather than a debilitating crisis.53 Superficial Comparisons Writers who claim that NATO is facing its greatest crisis ever almost always include a disclaimer indicating awareness that there have been many such crises before. But they also insist that their crisis is different – indeed, very different, and thus more stressful – than all previous ones. ‘‘In the past,’’ Elizabeth Pond wrote regarding the 2003 Iraq War crisis, ‘‘however heated the confrontations, transatlantic quarrels tended to be over single issues, or at most two or three questions at a time, not over a whole range of topics that obstructed conciliation on any one of them and maximized ill-will.’’54 ‘‘The alliance,’’ Philip Gordon noted, also regarding the Iraq War crisis, ‘‘has weathered many serious crises before – but without the common purpose of the Cold War to hold the allies together, this time the damage could prove far more lasting.’’55 What made Iraq such a difficult problem for the Alliance? ‘‘It was,’’ a Council on Foreign Relations study group wrote, ‘‘the first major crisis within the Alliance to take place in the absence of an agreed-upon danger.’’56 There are, however, at least three reasons for being skeptical about claims of this sort. First, the historical comparisons employed are often so superficial as to be almost useless for judgments regarding the severity of the Alliance’s troubles and its future prospects. The authors who write about NATO’s worstcrisisever take it as self-evident that the Alliance is again in crisis. For them references to history are a way of (1) avoiding the ‘‘cry-wolf’’ problem, by indicating awareness that the alarm bell has rung many times before, and (2) transitioning to the main point – namely, that this crisis is different and thus worse than all the rest. Second, there is the problem of conflicting claims. In 2001, Antony Blinken wrote that America and Europe were converging rather than splitting apart, and that the very idea of a crisis between them ‘‘is largely a myth manufactured by elites – politicians, intellectuals, and the media – whose views clash with those of the people they purport to represent.’’57 Six months later, Jessica Tuchman Matthews wrote that ‘‘Today’s differences amount to much more than the quarrels among friends that have characterized the relationship for decades.’’58 Whose view was more correct? How would we know? Third, consider an earlier period in which claims that NATO was facing its worst crisis ever were also widespread – namely, the 1980s. The first such claims in this regard came in 1980, when several observers judged relations between the United States and its European allies to be worse than at any point since the Second World War, owing to disagreements over how to respond to the Soviet invasion of Afghanistan.59 The all-time-low argument was made again toward the end of 1980, this time as a result of the clash between the incoming Reagan administration’s commitment to large increases in defense spending and a harder line toward the Soviet Union and the Europeans’ preference for arms control and de´tente.60 By the winter of 1981–1982, a third version was in circulation, which attributed the Alliance’s worst crisis ever to the intra-NATO argument over whether to deploy Pershing II and ground-launched cruise missiles in Western Europe.61 By the summer of 1982, a fourth version was in circulation, which claimed that relations among the NATO allies were at an all-time low due to the dispute over a Soviet pipeline intended to deliver natural gas to Western Europe.62 By the end of 1983, both the Atlantic Alliance and the European Community (forerunner of today’s European Union) were supposedly in their worst state ever, the former due to a possible trade war over agricultural and other products and the latter due to the inability of its members to agree on a revised schedule of contributions in support of the Community’s programs.63 The manner in which the focus of attention shifted within the span of a few years from Afghanistan to defense spending to nuclear weapons to the Siberian pipeline to trade disputes as the basis for claims that the Alliance was facing its greatest crisis ever is suggestive of the dangers inherent in relying on highly glossed comparisons between today’s disagreement and previous ones. Prior to the 1980s, the Alliance seemed to confront a new crisis almost annually. By the start of the 1980s, it seemed as if every year the Alliance was facing its worst crisis ever. If we take these claims seriously, relations between the United States and its European allies fell to their lowest point since the Second World War in 1980,64 1981,65 1982,66 1983,67 and 1987.68 Predictions that the Alliance was on the verge of collapse or that it had already ceased to exist in all but name found their way into print in 1981,69 1982,70 1983,71 1986,72 1987,73 1988,74 1989,75 and 1990.76 Were the disputes of the 1980s really more serious than all previous periods of strain within the Alliance? Or did observers exaggerate the severity of these challenges?77 More important, were the all-time lows registered during the 1980s lower or higher than the all-time lows caused by the disputes over Bosnia in the 1990s and Iraq in 2002–2003? How would we know? Erik Jones inadvertently illustrates what might be called the law of diminishing consequences – namely, a widespread tendency to remember the past as more tranquil than it seemed at the time – when he wrote in 2004 that ‘‘Daddy’s NATO was boring, dependable, trustworthy. Transatlantic relations today are anything but.’’78 Yet if ‘‘Daddy’s NATO’’ is one generation earlier than Jones’s assessment, that would take us back to the 1980s, when claims of NATO’s impending demise echoed from op-ed pages to scholarly journals and back again. In summary, what we have here is a vast literature filled with claims that NATO is in disarray, is about to fall apart, or even has ceased to exist in all but name. These claims are based on evidence that is largely impressionistic; the claims themselves are inherently subjective and imprecise; and the makers of these claims rely heavily on shrillness and even hype to get their point across. A plunge into this literature reveals so many ‘‘growing divergences’’ and ‘‘widening gulfs’’ that perhaps the most amazing thing about NATO is that it still exists. Predictions that the Alliance is doomed have been common since the mid 1960s, and since the early 1980s the Alliance no longer seems to face mere crises; instead, each new crisis is promptly dubbed the worst ever. There is, however, no way to reconcile conflicting claims about which crisis really is the worst; indeed, there is no accepted method for judging when crises begin and end. The next section asks how did this happen and what might be done about it. 

Intelligence sharing is resilient and isolated from other issues

Aldrich 09

Richard J. Aldrich is a Professor of International Security at the University of Warwick, British Journal of Politics and International Relations, February 2009, "US–European Intelligence Co-operation on Counter-Terrorism: Low Politics and Compulsion", Vol. 11, Issue 1, pgs. 122-139

Since 9/11, intelligence has been viewed as an integral part of a controversial ‘war on terror’. The acrimonious public arguments over subjects such as Iraqi WMD assessments, secret prisons and the interrogation of detainees suggest intense transatlantic discord. Yet improbably, some of those countries that have expressed strident disagreement in public are privately the closest intelligence partners. It is argued here that we can explain this seeming paradox by viewing intelligence co-operation as a rather specialist kind of ‘low politics’ that is focused on practical arrangements. Intelligence is also a fissiparous activity, allowing countries to work together in one area even while they disagree about something else. Meanwhile, the pressing need to deal with a range of increasingly elusive transnational opponents—including organised crime—compels intelligence agencies to work more closely together, despite their instinctive dislike of multilateral sharing. Therefore, transatlantic intelligence co-operation will continue to deepen, despite the complex problems that it entails.

Article III courts turn intel sharing

Inderfurth and Massey ’09 [Ashley Inderfurth and Wayne Massey, The George Washington University Law School, citing a workshop between American Bar Association Standing Committee on Law and National Security, National Strategy Forum, and McCormick Foundation, July 2009, “Trying Terrorists in Article III Courts Challenges and Lessons Learned,” http://prawfsblawg.blogs.com/files/trying-terrorists-art-iii-report-final.pdf, accessed 10/4/13]

The workshop participants generally agreed that the use of classified evidence in a terrorism trial poses special problems in prosecuting, defending, and adjudicating terrorism cases in the Article III courts. One such problem arises during pretrial proceedings, in which the defendant is entitled to discover any “material” evidence in the government’s possession that may be favorable to the defense.11 Under CIPA, the trial judge may conduct ex parte hearings to determine the materiality of classified evidence. The relevance of evidence, and whether that evidence is exculpatory and must be disclosed under Brady v. Maryland, 12 is not always clear. In addition, the trial judge often makes pretrial determinations without the benefit of the adversarial process and without knowing the defendant’s theory of the case. If a piece of classified evidence is particularly exculpatory under the defendant’s theory of the case but irrelevant under other theories, then the judge inadvertently may deny the defendant access to such information simply because she did not know the defendant’s theory. Alternatively, the court may determine that certain evidence is material and that a substitution or summary is inadequate. In such cases, the government would be required to choose whether to disclose the relevant information, accept a sanction, or in some rare cases, forgo the prosecution.13 The government would then be faced with the choice of either dismissing certain counts of the indictment or revealing classified information that could be of use to terrorist networks.
NATO and EU coop dead—slew of alt causes

Ian Kearns, European Leadership network Director, 10/28/12, The Euro Crisis is a coming crisis for NATO and European defence , www.europeanleadershipnetwork.org/the-euro-crisis-is-a-coming-crisis-for-nato-and-european-defence-_405.html
As EU leaders meet for their latest summit this week, it is becoming increasingly clear that there is more at stake than the future of the single currency. The US pivot to Asia, Europe’s failure to collaborate effectively on defence, and now the economic crisis in the euro-zone, are combining to leave NATO at risk of fracture and Europe largely powerless to shape the international politics of the 21st century. 

To see the dangers, consider first the changes underway in the geo-political environment. The most significant developments here are the rise of China and the instability still sweeping the Arab world. An additional subsidiary factor concerns the U.S’s rapid progress toward energy independence. All three of these developments are of consequence not only for the US and Asia but also for Europe. 

The US is responding to the first with its pivot to the east. As a by-product, for the first time in over seventy years, Europe is ceasing to be at the centre of the US’s world view. At the same time, the turmoil in the Arab world is contributing to an arc of instability across north and east Africa, the Gulf and central Asia. This arc increasingly stands between Europe and the energy and raw materials it needs to import. The U.S. underwrites what security there is in the Gulf in particular, but as it comes to rely less and less on Gulf energy supplies while Europe remains hooked, more Europeans need to ask for how long will it be willing to do so?
Second, consider the weakness of the European response to this wave of change. At the level of words the Europeans know what is required, namely more cooperation within Europe to deliver the kind of defence and security capability that no European country can provide alone. But progress is vanishingly small and painfully slow.

The problem, for once, is not money but jobs. The European countries of NATO alone still spend more on defence in purchasing power terms than do China, Russia and India combined. Most of this defence expenditure goes into inefficient militaries that produce little by way of deployable capability to meet current threats. It also produces local, European, often highly-skilled jobs. Intensive European defence collaboration to achieve economies of scale would involve many of these jobs going, an understandably unattractive prospect to the workers concerned, and the trades unions and politicians that represent them. 

Third, now play into this environment a scenario in which the euro collapses, and consider what kind of economics and politics we are likely to see in Europe in that eventuality. 

Post collapse, EU efforts to preserve the single market would come under immense domestic political pressure from southern European countries perceiving the least benefit from it. It must be highly questionable as to whether the single market could survive. More likely is a series of competitive currency devaluations among states seeking relief from depression era levels of unemployment. Free movement of labour would probably go, given the intensity of debate on immigration already visible. And a further erosion of support for mainstream political parties is likely, since many of these   introduced and have supported the euro. Italy’s Five Star Movement, and the French National Front will find fertile ground alongside Greece’s Golden Dawn, as part of a fundamental shift to more extreme politics.   

The idea that all or some of this could happen while leaving European defence and security structures unaffected is nonsense. There is no chance of Europe’s many political systems sustaining European defence collaboration in this political climate. The continent that could not deliver this in the good times will not deliver it in the bad. As a result, Europe will remain hopelessly ill equipped to take more responsibility for its own security at just the point when the U.S. is preoccupied elsewhere. Transatlantic burden-sharing arrangements, already creaking, will be further and potentially fatally undermined by this continued European failure to deliver.

Europe would also be dead as a serious geo-political actor on the world stage in this scenario, and the individual countries of Europe, including Germany, would largely be bystanders as the major powers elsewhere carved up the political, economic and cultural landscape of the 21st century.

NSA pounds the aff

Josh Gerstein, Politico, 10/26/13, NSA disclosures put U.S. on defense, dyn.politico.com/printstory.cfm?uuid=0A829B73-DCF3-4A66-9221-C8EEDDEE02F7
The NSA spying controversy is quickly transforming from a domestic headache for the Obama administration into a global public relations fiasco for the United States government.

After months of public and congressional debate over the National Security Agency’s collection of details on U.S. telephone calls, a series of reports about alleged spying on foreign countries and their leaders has unleashed an angry global reaction that appears likely to swamp the debate about gathering of metadata within American borders.

While prospects for a legislative or judicial curtailment of the U.S. call-tracking program are doubtful, damage from public revelations about NSA’s global surveillance is already evident and seems to be growing.
Citing the snooping disclosed by former NSA contractor Edward Snowden, Brazil’s president canceled a state visit to the U.S. set for this week. Leaders in France and Italy and Germany have lodged heated protests with Washington, with the Germans announcing plans to dispatch a delegation to Washington to discuss the issue. Boeing airplane sales are in jeopardy. And the European Union is threatening to slap restrictions on U.S. technology firms that profit from tens of millions of users on the Continent.

“Europe is talking about this. Some people in Europe are upset and may take steps to block us,” former Rep. Jane Harman (D-Calif.) said in a telephone interview from Rome on Friday. “The reaction of retail politicians is to mirror the upset of the people who elected them.”

“Confidence between countries and confidence between governments are important and sometime decisive and there’s almost no confidence between the United States of America and Europe” now, former German intelligence chief Hansjörg Geiger said. “I’m quite convinced there will be an impact…. It will be a real impact and not only the [intelligence] services will have some turbulence.”
Some analysts see immediate trouble for U.S.-European arrangements to share information about airline passengers, financial transactions and more.

“The bigger problems are not in Berlin or Paris, but in the future out of Brussels,” said Michael Leiter, former head of the National Counterterrorism Center. “At the EU, I expect them to be very, very resistant to any increase — and to have problems even with maintenance—of some of the information sharing we have now…..All of this complicates those discussions exponentially.”

Afghanistan instability doesn’t escalate.  
Silverman 9 [Jerry, Ph.D. in international relations, Ford Foundation Project Specialist, "Sturdy Dominos," 11-19,  http://www.nationalinterest.org/Article.aspx?id=22512]
The resurrection of "falling dominos" as a metaphor for predicted consequences of an American military withdrawal reflects a profound inability to re-envision the nature of today's global political environment and America's place in it. The current worry is that Pakistan will revive support for the Taliban [6] and return to its historically rooted policy of noninterference in local governance or security arrangements along the frontier. This fear is compounded by a vision of radical Islamists gaining access to Pakistan's nuclear arsenal. Those concerns are fueled by the judgment that Pakistan's new democratically elected civilian government is too weak to withstand pressures by its most senior military officers to keep its pro-Afghan Taliban option open. From that perspective, any sign of American "dithering" would reinforce that historically-rooted preference, even as the imperative would remain to separate the Pakistani-Taliban from the Afghan insurgents. Further, any significant increase in terrorist violence, especially within major Pakistani urban centers, would likely lead to the imposition of martial law and return to an authoritarian military regime, weakening American influence even further. At its most extreme, that scenario ends with the most frightening outcome of all-the overthrow of relatively secular senior Pakistani generals by a pro-Islamist and anti-Western group of second-tier officers with access to that country's nuclear weapons. Beyond Pakistan, advocates of today's domino theory point to the Taliban's links to both the Islamic Movement of Uzbekistan and the Islamic Jihad Union, and conclude that a Taliban victory in Afghanistan would encourage similar radical Islamist movements in Kyrgyzstan, Tajikistan, Turkmenistan and Uzbekistan. In the face of a scenario of increasing radicalization along Russia's relatively new, southern borders, domino theorists argue that a NATO retreat from Afghanistan would spur the projection of its own military and political power into the resulting "vacuum" there. The primary problem with the worst-case scenarios predicted by the domino theorists is that no analyst is really prescient enough to accurately predict how decisions made by the United States today will affect future outcomes in the South and central Asian region. Their forecasts might occur whether or not the United States withdraws or, alternatively, increases its forces in Afghanistan. Worse, it is entirely possible that the most dreaded consequences will occur only as the result of a decision to stay. With the benefit of hindsight, we know that the earlier domino theory falsely represented interstate and domestic political realities throughout most of Southeast Asia in 1975. Although it is true that American influence throughout much of Southeast Asia suffered for a few years following Communist victories in Cambodia, Laos and Vietnam, we now know that while we viewed the Vietnam War as part of a larger conflict, our opponent's focus was limited to the unification of their own country. Although border disputes erupted between Vietnam and Cambodia, China and the Philippines, actual military conflicts occurred only between the supposedly fraternal Communist governments of Vietnam, China and Cambodia. Neither of the two competing Communist regimes in Cambodia survived. Further, no serious threats to install Communist regimes were initiated outside of Indochina, and, most importantly, the current political situation in Southeast Asia now conforms closely to what Washington had hoped to achieve in the first place [7]. It is, of course, unfortunate that the transition from military conflict in Vietnam to the welcome situation in Southeast Asia today was initially violent, messy, bloody, and fraught with revenge and violations of human rights. But as the perpetrators, magnitude, and victims of violence changed, the level of violence eventually declined. This time around, there are at least two questionable assumptions underlying the resurrection of the domino theory. First, the Taliban is no longer the unified group that emerged during 1994. Instead, the term "Taliban" is applied to several groups engaged in the current insurgency against the Karzai government and NATO forces. Those groups collaborate through a complex set of shifting alliances that extend across the disputed Afghanistan/Pakistan border. Second, given that local Taliban have demonstrated their capacity to effectively engage NATO forces without the equivalent of NATO military and civilian trainers or logistical support, other indigenous groups opposed to the Taliban and/or al-Qaeda are also likely to be stronger than domino theorists assume and are likely to proactively defend themselves against radical Islamists once we are no longer there to do it for them. A retrospective view of America's involvement in Vietnam and its ultimate consequences for U.S. interests reinforces the aphorism that all politics are local. That truism seems lost on American foreign-policy decision makers who tend to see international threats in global rather than local terms. Further, the danger remains that the metaphor of falling dominos might resonate with governments in the region that face their own increasingly radical domestic opposition. Our fears of regional collapse might also speak to Russian and Chinese policy makers fearful of potentially greater instability along their borders. But such regional threats, even if they do arise, do not threaten the core national interests of the United States-the substantially exaggerated fears of terrorist "safe-havens" notwithstanding. Those worries simply do not justify the overwhelmingly disproportionate and financially ruinous military response that has characterized our involvement there. The "fall of dominos" is no more inevitable in South and central Asia now than it was in Southeast Asia more than a half century ago. True, the earlier circumstances in Vietnam and Southeast Asia are not, in most respects, similar to the current situation in Afghanistan, Pakistan, or the remainder of South and central Asia. Nonetheless, the emphasis in both cases on external interstate threats-rather than on autonomous non-state actors-has been a mistake because it does not reflect the actual source of most violent conflicts since the 1960s. In an exponentially complex world characterized by multiple actors, the domino theory does not help predict the future course of political relations in the region-nor would any other simplistic metaphor. Despite the view that the alliance between various Taliban and al-Qaeda factions is both strategic and long-term, a consensus is forming that most Taliban groups are either nationalists who want to seize formal authority within recognized sovereign-states, or more localized groups that merely want to be left alone by any pretenders to centralized state-authority. Perversely, the desire of nationalist Taliban to seize sovereign-state power represents an acceptance of a largely secular European system of interstate relations. In that conversion will likely be found the seeds of their eventual undoing-as local community-based groups continue to oppose any attempts, whether sponsored by Americans or Islamic radicals, to establish centralized state authority there. 

No capability or impact to bioterror attack 

Keller 3/7

(Rebecca, “Bioterrorism and the Pandemic Potential” March 7, 2013, Stratfor)

The risk of an accidental release of H5N1 is similar to that of other infectious pathogens currently being studied. Proper safety standards are key, of course, and experts in the field have had a year to determine the best way to proceed, balancing safety and research benefits. Previous work with the virus was conducted at biosafety level three out of four, which requires researchers wearing respirators and disposable gowns to work in pairs in a negative pressure environment. While many of these labs are part of universities, access is controlled either through keyed entry or even palm scanners. There are roughly 40 labs that submitted to the voluntary ban. Those wishing to resume work after the ban was lifted must comply with guidelines requiring strict national oversight and close communication and collaboration with national authorities. The risk of release either through accident or theft cannot be completely eliminated, but given the established parameters the risk is minimal. The use of the pathogen as a biological weapon requires an assessment of whether a non-state actor would have the capabilities to isolate the virulent strain, then weaponize and distribute it. Stratfor has long held the position that while terrorist organizations may have rudimentary capabilities regarding biological weapons, the likelihood of a successful attack is very low. Given that the laboratory version of H5N1 -- or any influenza virus, for that matter -- is a contagious pathogen, there would be two possible modes that a non-state actor would have to instigate an attack. The virus could be refined and then aerosolized and released into a populated area, or an individual could be infected with the virus and sent to freely circulate within a population. There are severe constraints that make success using either of these methods unlikely. The technology needed to refine and aerosolize a pathogen for a biological attack is beyond the capability of most non-state actors. Even if they were able to develop a weapon, other factors such as wind patterns and humidity can render an attack ineffective. Using a human carrier is a less expensive method, but it requires that the biological agent be a contagion. Additionally, in order to infect the large number of people necessary to start an outbreak, the infected carrier must be mobile while contagious, something that is doubtful with a serious disease like small pox. The carrier also cannot be visibly ill because that would limit the necessary human contact.

democracy

No one models American courts – Canada is the model
Law, Professor of Law and Professor of Political Science, Washington University in St. Louis, and Versteeg, Associate Professor, University of Virginia School of Law, June 2012
(David S. and Mila, “THE DECLINING INFLUENCE OF THE UNITED STATES CONSTITUTION,” 87 N.Y.U.L. Rev. 762, Lexis)

In 1987, to mark the bicentennial of the U.S. Constitution, Time magazine released a special issue in which it called the Constitution "a gift to all nations" and proclaimed proudly that 160 of the 170 nations then in existence had modeled their constitutions upon our own. n2 As boastful as the claim may be, the editors of Time were not entirely without reason. Over its two centuries of history, the U.S. Constitution has had an immense impact on the development of constitutionalism around the world. n3 Constitutional law has been called  [*765]  one of the "great exports" of the United States. n4 In a number of countries, constitutional drafters have copied extensively, and at times verbatim, from the text of the U.S. Constitution. n5 Countless more foreign constitutions have been characterized as this country's "constitutional offspring." n6

It is widely assumed among scholars and the general public alike that the United States remains "the hegemonic model" for constitutionalism in other countries. n7 The U.S. Constitution in particular continues to be described as "the essential prototype of a written, single-document constitution." n8 There can be no denying the popularity of  [*766]  the Constitution's most important innovations, such as judicial review, entrenchment against legislative change, and the very idea of written constitutionalism. n9 Today, almost 90% of all countries possess written constitutional documents backed by some kind of judicial enforcement. n10 As a result, what Alexis de Tocqueville once described as an American peculiarity is now a basic feature of almost every state. n11

There are growing suspicions, however, that America's days as a constitutional hegemon are coming to an end. n12 It has been said that  [*767]  the United States is losing constitutional influence because it is increasingly out of sync with an evolving global consensus on issues of human rights. n13 Indeed, to the extent that other countries still look to the United States as an example, their goal may be less to imitate American constitutionalism than to avoid its perceived flaws and mistakes. n14 Scholarly and popular attention has focused in particular upon the influence of American constitutional jurisprudence. The reluctance of the U.S. Supreme Court to pay "decent respect to the opinions of mankind" n15 by participating in an ongoing "global judicial dialogue" n16 is supposedly diminishing the global appeal and influence of American constitutional jurisprudence. n17 Studies conducted by  [*768]  scholars in other countries have begun to yield empirical evidence that citation to U.S. Supreme Court decisions by foreign courts is in fact on the decline. n18 By contrast, however, the extent to which the U.S. Constitution itself continues to influence the adoption and revision of constitutions in other countries remains a matter of speculation and anecdotal impression.

With the help of an extensive data set of our own creation that spans all national constitutions over the last six decades, this Article explores the extent to which various prominent constitutions - including the U.S. Constitution - epitomize generic rights constitutionalism or are, instead, increasingly out of sync with evolving global practice. A stark contrast can be drawn between the declining attraction of the U.S. Constitution as a model for other countries and the increasing attraction of the model provided by America's neighbor to the north, Canada. We also address the possibility that today's constitution makers look for inspiration not only to other national constitutions, but also to regional and international human rights instruments such as the Universal Declaration of Human Rights and the European Convention on Human Rights. Our findings do little to assuage American fears of diminished influence in the constitutional sphere.

Part I introduces the data and methods used in this Article to quantify constitutional content and measure constitutional similarity. Part II describes the global mainstream of rights constitutionalism, in the form of a set of rights that can be found in the vast majority of the  [*769]  world's constitutions. From this core set of rights, we construct a hypothetical generic bill of rights that exemplifies current trends in rights constitutionalism. We then identify the most and least generic constitutions in the world, measured by their similarity to this generic bill of rights, and we pinpoint the ways in which the rights-related provisions of the U.S. Constitution depart from this generic model.

Part III documents the growing divergence of the U.S. Constitution from the global mainstream of written constitutionalism. Whether the analysis is global in scope or focuses more specifically upon countries that share historical, legal, political, or geographic ties to the United States, the conclusion remains the same: The U.S. Constitution has become an increasingly unpopular model for constitutional framers elsewhere. Possible explanations include the sheer brevity of the Constitution, its imperviousness to formal amendment, its omission of some of the world's generic constitutional rights, and its inclusion of certain rights that are increasingly rare by global standards.

Parts IV and V tackle the question of whether a prominent constitution from some other country has supplanted the U.S. Constitution as a model for global constitutionalism. Part IV contrasts the growing deviance of the U.S. Constitution from global constitutional practice with the increasing popularity of the Canadian approach to rights constitutionalism. Unlike its American counterpart, the Canadian Constitution has remained squarely within the constitutional mainstream. Indeed, when Canada departed from the mainstream by adopting a new constitution, other countries followed its lead. Closer examination reveals, however, that the popularity of the Canadian model is largely confined to countries with an Anglo-American legal tradition. In other words, our analysis suggests that Canada is in the vanguard of what might be called a Commonwealth model of rights constitutionalism, but not necessarily of global constitutionalism as a whole.

Part V considers whether the widely celebrated constitutions of Germany, South Africa, or India might instead be leading the way for global constitutionalism. Although all three are currently more mainstream than the U.S. Constitution, we find little evidence that global constitution-writing practices have been strongly shaped by any of the three.

Part VI explores the possibility that transnational human rights instruments have begun to shape the practice of formal constitutionalism at the national level. The evidence that international and regional human rights treaties may be serving as models for domestic constitutions varies significantly from treaty to treaty. In particular,  [*770]  we find that the average constitution has increasingly grown to resemble the International Covenant on Civil and Political Rights and the European Convention on Human Rights, as well as the African Charter on Human and Peoples' Rights and the Charter of Civil Society for the Caribbean Community. There is little evidence, however, that any of these treaties is actually responsible for generating global consensus as to what rights demand formal constitutional protection. Although these treaties may express and reinforce preexisting global constitutional trends, they do not appear to define those trends in the first place.

Finally, the Conclusion discusses possible explanations for the declining influence of American constitutionalism. These include a broad decline in American hegemony across a range of spheres, a judicial aversion to constitutional comparativism, a historical and normative commitment to American exceptionalism, and sheer constitutional obsolescence.

No rule of law collapse and they can’t solve

Thomas Carothers is vice president for studies at the Carnegie Endowment for International Peace, 06 (“Promoting the Rule of Law Abroad: In Search of Knowledge,” Chapter 1, http://carnegieendowment.org/2006/01/01/promoting-rule-of-law-abroad-in-search-of-knowledge/35vq)
The effects of this burgeoning rule-of-law aid are generally positive,¶ though usually modest. After more than ten years and hundreds of millions¶ of dollars in aid, many judicial systems in Latin America still function¶ poorly. Russia is probably the single largest recipient of such aid,¶ but is not even clearly moving in the right direction. The numerous ruleof-¶ law programs carried out in Cambodia after the 1993 elections failed¶ to create values or structures strong enough to prevent last year’s coup.¶ Aid providers have helped rewrite laws around the globe, but they have¶ discovered that the mere enactment of laws accomplishes little without¶ considerable investment in changing the conditions for implementation¶ and enforcement. Many Western advisers involved in rule-of-law assistance¶ are new to the foreign aid world and have not learned that aid¶ must support domestically rooted processes of change, not attempt to¶ artificially reproduce preselected results.¶ Efforts to strengthen basic legal institutions have proven slow and difficult.¶ Training for judges, technical consultancies, and other transfers of expert knowledge make sense on paper but often have only minor¶ impact. The desirability of embracing such values as efficiency, transparency,¶ accountability, and honesty seems self-evident to Western aid¶ providers, but for those targeted by training programs, such changes¶ may signal the loss of perquisites and security. Major U.S. judicial reform¶ efforts in Russia, El Salvador, Guatemala, and elsewhere have foundered¶ on the assumption that external aid can substitute for the internal¶ will to reform.¶ Rule-of-law aid has been concentrated on more easily attained type¶ one and type two reforms. Thus it has affected the most important elements¶ of the problem least. Helping transitional countries achieve type¶ three reform that brings real change in government obedience to law is¶ the hardest, slowest kind of assistance. It demands powerful tools that¶ aid providers are only beginning to develop, especially activities that¶ help bring pressure on the legal system from the citizenry and support¶ whatever pockets of reform may exist within an otherwise selfinterested¶ ruling system. It requires a level of interventionism, political¶ attention, and visibility that many donor governments and organizations¶ cannot or do not wish to apply. Above all, it calls for patient, sustained¶ attention, as breaking down entrenched political interests, transforming¶ values, and generating enlightened, consistent leadership will¶ take generations.¶ The experience to date with rule-of-law aid suggests that it is best to¶ proceed with caution. The widespread embrace of the rule-of-law imperative¶ is heartening, but it represents only the first step for most transitional¶ countries on what will be a long and rocky road. Although the¶ United States and other Western countries can and should foster the¶ rule of law, even large amounts of aid will not bring rapid or decisive¶ results. Thus, it is good that President Ernesto Zedillo of Mexico has¶ made rule-of-law development one of the central goals of his presidency,¶ but the pursuit of that goal is certain to be slow and difficult,¶ as highlighted by the recent massacre in the south of the country. Judging¶ from the experience of other Latin American countries, U.S. efforts¶ to lighten Mexico’s burden will at best be of secondary importance. Similarly,¶ Wild West capitalism in Russia should not be thought of as a brief¶ transitional phase. The deep shortcomings of the rule of law in Russia¶ will take decades to fix. The Asian financial crisis has shown observers¶ that without the rule of law the Asian miracle economies are unstable.¶ Although that realization was abrupt, remedying the situation will be a¶ long-term enterprise.

Democracy doesn’t solve war

Kupchan, Professor of International Affairs – Georgetown University, April ‘11
(Charles A, “Enmity into Amity: How Peace Breaks Out,” http://library.fes.de/pdf-files/iez/07977.pdf)

Second, contrary to conventional wisdom, democracy is not a necessary condition for stable peace. Although liberal democracies appear to be better equipped to fashion zones of peace due to their readiness to institu​tionalize strategic restraint and their more open societies – an attribute that advantages societal integration and narrative/identity change – regime type is a poor predic​tor of the potential for enemies to become friends. The Concert of Europe was divided between two liberalizing countries (Britain and France) and three absolute monar​chies (Russia, Prussia, and Austria), but nevertheless pre​served peace in Europe for almost four decades. Gen-eral Suharto was a repressive leader at home, but after taking power in 1966 he nonetheless guided Indonesia toward peace with Malaysia and played a leading role in the founding of ASEAN. Brazil and Argentina embarked down the path to peace in 1979 – when both countries were ruled by military juntas. These findings indicate that non-democracies can be reliable partners in peace and make clear that the United States, the EU, and de​mocracies around the world should choose enemies and friends on the basis of other states’ foreign policy behav-ior, not the nature of their domestic institutions.
The plan decimates global adherence to LOAC—firmly supporting executive detention authority is key to enforcing the laws of war

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

U.S. International Obligations & Responsibilities and the International Rule of Law

The U.S. is in compliance with its international obligations and responsibilities. Al-Qaeda and Taliban combatants willfully engaged in unlawful belligerency en masse in violation of LOAC. Taliban combatants en masse willfully failed to meet the four criteria of lawful belligerency. Al-Qaeda combatants are stateless hostes humani generis, and also en masse willfully failed to meet the four criteria. As a matter of international law, both the Taliban and al-Qaeda are unlawful combatants. The U.S. has no requirement under international law to bestow POW status to such enemy al-Qaeda and Taliban unlawful combatants upon capture. No requirement exists to hold individual Geneva Convention art. 5 POW status tribunals to reaffirm gratuitously the unlawful combatant status of either the Taliban or al-Qaeda, nor, upon capture, their lack of POW status. The U.S. is treating humanely, beyond what is required by international standards, all al-Qaeda and Taliban unlawful combatant detainees interned at Guantanamo Bay. In accordance with customary international law, the U.S. is authorized to continue to hold these detainees until the end of armed conflict. At present, however, Taliban remnants and al-Qaeda remain a viable military threat against the national security interests of the U.S. and its allies. Unfortunately, the international armed conflict against al-Qaeda is highly likely to be long and sustained. The U.S. and its allies, through their militaries and other instruments of national power, in the exercise of their inherent right of collective self-defense, may continue to use armed force until the threat posed by al-Qaeda and its affiliates no longer exists. Al-Qaeda should not be underestimated in the wake of continuing international progress in the Global War against Terrorism. Considering al-Qaeda's declared hegemonic theocratic-political ideology, and the proven terrorist capabilities it continues to possess, al-Qaeda remains a clear and present danger to the national security interests of the U.S. and its allies. Nevertheless, the U.S. has no desire to, and will not, hold any unlawful [*82] combatant indefinitely. When individual detainees no longer pose a significant security threat to the international community, no longer possess any intelligence value, and are not facing criminal charges, the U.S. will release them. However, an unlawful combatant detainee accused of war crimes may be tried before a U.S. military commission. n83 Beginning in November 2001, the U.S. has spent over two and one half years updating its military commission procedures; and developing a military commission system that is just, in complete compliance with contemporary U.S. and international law, and one that is consistent with U.S. national security interests and its ongoing war efforts against al-Qaeda. If convicted in such a U.S. military commission, the detainee may be further confined to serve the term of imprisonment adjudged by the military commission. However, adherence to the international Rule of Law is at the crux of this entire matter. As an influential member in the international community and full supporter of the international Rule of Law, U.S. actions in regards to al-Qaeda and Taliban detainees could not be anything less than what is noted above. The U.S. and every nation in the world have the cardinal international duty, indeed the moral imperative, to encourage compliance with, and to discourage violations of international humanitarian law and LOAC regardless of domestic or international political objections and criticisms, ensuing controversies, or the difficulties of doing so. Casually affording Geneva Convention III POW status with its greater privileges and attendant implicit legitimacy to either al-Qaeda or the Taliban would turn a blind eye to this foundational duty. n84 To grant POW status to al-Qaeda or Taliban detainees [*83] would be to acknowledge that they are privileged combatants, and convey that they and these groups have a right to associate together and wage war in the manner that they do. It would be incorrect, irresponsible, and unwise for the U.S. to afford POW status to captured members of al-Qaeda and the Taliban as they are not entitled to, and are undeserving of this status. n85 International terrorists, and civilian-dressed combatants of a collapsed state ruled by a de facto government that willfully provides the terrorists safe haven, have never before been granted POW status upon capture in an international armed conflict. For a permanent member of the United Nations Security Council, who also is the world's premier military superpower and its leading global economic power, to do so would set a highly injudicious international legal precedent inconsistent with the Rule of Law and the long-term interests of the international community. It would recklessly foster future abuses in armed conflict by undermining directly long-standing rules of war crafted carefully to protect noncombatants [*84] by deterring combatants in armed conflicts from pretending to be protected civilians and hiding among them. All nations and their armed forces are subject to LOAC. Combatants in armed conflict who blatantly disregard these laws are outside of them and do not, upon capture at the discretion of the capturing party, receive several of their benefits. LOAC is only effective, and civilians protected in armed conflict, when the parties to a conflict comport their belligerency to such laws, and enforce consistently strict compliance with all the provisions of such laws. Parties to a conflict are significantly more likely to observe such laws if they have both affirmative incentives for complying with them and if appreciable negative consequences follow when such laws are disregarded or violated. Designating captured members of al-Qaeda or the Taliban as POWs would consequently place protected civilians and other noncombatants into much greater peril during future armed conflicts, because unlawful combatants would no longer experience sufficient negative consequences from endangering protected noncombatants by egregiously violating international law and customs. This eventuality is not attractive. A carte blanche designation of Geneva Convention III POW status by the U.S. to Taliban and al-Qaeda unlawful combatants certainly would be politically expedient internationally. By letting captured Taliban and al-Qaeda reap and enjoy every benefit of POW status, the U.S. would mollify temporarily some U.S. detractors. But, such U.S. action would be wrong. Just as protected noncombatant civilians have borne the consequences of the Taliban and al-Qaeda's previous perfidies and patent violations of international law, protected noncombatant civilians would also then be relegated to shoulder and suffer all the concomitant burdens and costs of the Taliban and al-Qaeda being accorded POW status. Shortsighted action to placate U.S. critics and dissentients momentarily would lastingly reward, rather than penalize, all unlawful combatants who contravene international humanitarian law and LOAC intentionally, continually, and abhorrently. LOAC should never be utilized, construed, or developed in such a way that would benefit terrorists and rogue states that provide aegis to terrorists, or in such a way that would otherwise serve the ends of terrorism. The negative prices that combatants who engage in armed conflict without meeting the requirements of lawful belligerency pay, that hostes humani generis pay, and that rogue states pay for unlawfully hosting or otherwise willfully supporting hostes humani generis, must remain high. Endorsing captured al-Qaeda, the Taliban, or other agents of global terror as POWs would be inapposite, as it may be viewed as symbolically elevating their international status. It would be tantamount to bestowing tacit international recognition and credibility to their reprehensible objectives, appalling atrocities, and insidious terrorist tactics. n86 [*85] The U.S. does not take lightly its international role, influence, obligations, and responsibilities. Classifying al-Qaeda or the Taliban captured enemy combatants as POWs under Geneva Convention III would have broad, and most undesirable ramifications. It would erode significantly a combatant's considerable, at times primary, incentive to comply with LOAC and thereby would increase substantially and unnecessarily the risks to civilians and other protected noncombatants in future armed conflicts. n87 Ultimately, woefully undercutting customary LOAC and international humanitarian law by granting POW status arbitrarily to unworthy, unlawful combatants would simply lead to an added loss of international respect for, and future observance of, long-established international armed conflict norms, customs, and laws. This would be unacceptable.
Nuclear war
Delahunty, associate prof – U St. Thomas Law, and Yoo, law prof – UC Berkeley, ‘10
(Robert and John, 59 DePaul L. Rev. 803)

Finally, the extension of IHRL to armed conflict may have significant consequences for the success of international law in advancing global welfare. Rules of the LOAC represent the delicate balancing between the imperatives of combat and the humanitarian goals in wartime. The LOAC has been remarkably successful in achieving compliance from warring nations in obeying these rules. This is most likely due to the reciprocal nature of the obligations involved. Nations treat prisoners of war well in order to guarantee that their own captive soldiers will be treated well by the enemy; nations will refrain from using weapons of mass destruction because they are deterred by their enemy's possession of the same weapons. It has been one of the triumphs of international law to increase the restrictions on the use of unnecessarily destructive and cruel weapons, and to advance the norms of distinction and the humane treatment of combatants and civilians in wartime. IHRL norms, on the other hand, may suffer from much lower rates of compliance. This may be due, in part, to the non-reciprocal nature of the obligations. One nation's refusal to observe freedom of speech, for example, will not cause another country to respond by depriving its own citizens of their rights. If IHRL norms--which were developed without much, if any, consideration of the imperatives of combat--merge into the LOAC, it will be likely that compliance with international law will decline. If nations must balance their security [*849] needs against ever more restrictive and out-of-place international rules supplied by IHRL, we hazard to guess that the latter will give way. Rather than attempt to superimpose rules for peacetime civilian affairs on the unique circumstances of the "war on terror," a better strategy for encouraging compliance with international law would be to adapt the legal system already specifically designed for armed conflict.
No escalation – disagreements remain limited

Weitz 11 (Richard, senior fellow at the Hudson Institute and a World Politics Review senior editor 9/27/2011, “Global Insights: Putin not a Game-Changer for U.S.-Russia Ties,” http://www.scribd.com/doc/66579517/Global-Insights-Putin-not-a-Game-Changer-for-U-S-Russia-Ties)
Fifth, there will inevitably be areas of conflict between Russia and the United States regardless of who is in the Kremlin. Putin and his entourage can never be happy with having NATO be Europe's most powerful security institution, since Moscow is not a member and cannot become one. Similarly, the Russians will always object to NATO's missile defense efforts since they can neither match them nor join them in any meaningful way. In the case of Iran, Russian officials genuinely perceive less of a threat from Tehran than do most Americans, and Russia has more to lose from a cessation of economic ties with Iran -- as well as from an Iranian-Western reconciliation. On the other hand, these conflicts can be managed, since they will likely remain limited and compartmentalized. Russia and the West do not have fundamentally conflicting vital interests of the kind countries would go to war over. And as the Cold War demonstrated, nuclear weapons are a great pacifier under such conditions. Another novel development is that Russia is much more integrated into the international economy and global society than the Soviet Union was, and Putin's popularity depends heavily on his economic track record. Beyond that, there are objective criteria, such as the smaller size of the Russian population and economy as well as the difficulty of controlling modern means of social communication, that will constrain whoever is in charge of Russia.

No Russian collapse, even if the political system sucks in theory

Wilson Center No Date (Joseph Dresen, “Putin's Russia Today: Sources of Stability and Emerging Challenges”, http://www.wilsoncenter.org/publication/putins-russia-today-sources-stability-and-emerging-challenges)

"Comparative transitology tells us that President Vladimir Putin cannot succeed, that he is not the right man for the right time in Russia. The political system that he is trying to put in place looks archaic and almost irrelevant in the 21st century," stated Andrei Kortunov, President, ISE Center (Information. Scholarship. Education.), Moscow, and President, New Eurasia Foundation, Moscow at a 7 November 2005 lecture at the Kennan Institute. "Theory tells us Putin cannot be successful; however, he is. This paradox requires an explanation—why does this system still work in Russia?"
Whether the system he is building is described as "managed democracy" or "technocratic authoritarianism," said Kortunov, it is not unique. Kortunov argued that Putin has created a regime in Russia that is very similar to regimes in Latin America and parts of Asia in the mid-twentieth century. Russia has the institutional features of a mature democracy, but the political environment is uncompetitive. The leadership is divided between technocrats and military and security officers, and foreign policy is a confusing mix of pro-integration rhetoric and isolationist practice.

Kortunov noted that this type of regime has produced economic prosperity and eventual democratization in the past. However, he warned that these successes have mostly occurred in small countries. More importantly, this authoritarian model was successful primarily in countries that faced the challenge of transformation from a rural to an industrial society. It is therefore unlikely to help Russia succeed in the post-industrial age. "With the system Putin built," Kortunov argued, "it will be easy to create another Uralmash, but it is much more difficult to start another Microsoft."

Political theories may predict that Putin's system of governance should not be effective for Russia in the modern era, continued Kortunov, but Russia has experienced a degree of prosperity and stability during his tenure. He cited several reasons for Putin's apparent success: high world oil prices; the lingering results of the 1998 financial crisis, especially the resulting low cost of domestic goods and labor; positive relations with the West; and the discrediting of liberal political parties during the Yeltsin era.
Kortunov argued that all of these factors are now diminishing in importance. Oil prices should eventually drop. Even if they remain high, this will decrease incentives for economic reform and raise the value of the ruble, thus hurting domestic industry. The costs of domestic production in Russia continue to rise. Russia's good relations with the West have not resulted in actual integration into international institutions, and while domestic political opposition to Putin is fragmented, his popularity, although still high, is decreasing.

Additionally, Kortunov noted, Russia has been significantly less stable during Putin's second term. For example, administrative reforms have paralyzed the government, Russia's largest oil company was destroyed, unpopular reforms monetizing social benefits led to protests, and instability has proliferated in the north Caucasus.

The Putin administration is responding to these challenges by promoting centralization and increasing its control of society. However, there are limits to the effectiveness of such efforts to centralize, Kortunov contended. First, the power structures of the Russian state are not effective, as demonstrated by the continuing conflict in Chechnya. Second, civil servants are corrupt and not necessarily loyal to the political leadership. Third, there are conflicting regional and institutional interests within the Russian state. Without real forms of institutionalized political discourse, said Kortunov, political infighting limits the ability of the government to introduce authoritarian measures. Finally, Putin cannot isolate Russia from the outside world. As more people get their training from abroad, travel abroad, and Russian business enters the global market, the state's options for increasing authoritarianism and centralization become increasingly limited.

Kortunov observed that the race for political succession in 2008 is already underway, but contended that a democratic breakthrough is unlikely. The most likely outcome, he said, is that the government will settle on a successor who will then use state resources to build support by funding popular social programs. Such a successor would have to dismantle Putin's image, as Putin had to with his predecessor, Boris Yeltsin. A second option would be a redistribution of constitutional power from the president to the prime minister, with Putin returning to government as prime minister. Neither of these options, Kortunov emphasized, will resolve Russia's long-term problems of building a prosperous, post-industrial state.

The least likely outcome, in Kortunov's view, is for an opposition campaign to win the presidency, either through the ballot box or a popular uprising. He noted there is no cohesive opposition in the Russian Duma to rally support, and no figure with the equivalent stature of Ukraine's Viktor Yushchenko to run as a candidate.

Regarding Russia's future, concluded Kortunov, "I am moderately pessimistic in terms of the political dynamics, but I am much more optimistic about the social dynamics. And I think that with all the political developments we might see in the coming months, we should focus our attention on social transformation, which is less visible but, at the end of the day, is much more important."

solvency

Detention restrictions increases rendition and drone strikes—comparatively worse and turns cred

Goldsmith, 12 

(Law Prof-Harvard, 6/29, Proxy Detention in Somalia, and the Detention-Drone Tradeoff, www.lawfareblog.com/2012/06/proxy-detention-in-somalia-and-the-detention-drone-tradeoff/
There has been speculation about the effect of the Obama administration’s pinched detention policy – i.e. no new detainees brought to GTMO, and no new detainees to Parwan (Afghanistan) from outside Afghanistan – on its other counterterrorism policies. I have long believed there must be some tradeoff between narrowing U.S. detention capabilities and other counterterrorism options, at least implicitly, and not necessarily for the better. As I wrote three years ago, in response to news reports that the Obama administration’s cutback on USG detentions resulted in more USG drone strikes and more outsourcing of rendition, detention, and interrogation: There are at least two problems with this general approach to incapacitating terrorists. First, it is not ideal for security. Sometimes it would be more useful for the United States to capture and interrogate a terrorist (if possible) than to kill him with a Predator drone. Often the United States could get better information if it, rather than another country, detained and interrogated a terrorist suspect. Detentions at Guantanamo are more secure than detentions in Bagram or in third countries. The second problem is that terrorist suspects often end up in less favorable places. Detainees in Bagram have fewer rights than prisoners at Guantanamo, and many in Middle East and South Asian prisons have fewer yet. Likewise, most detainees would rather be in one of these detention facilities than be killed by a Predator drone. We congratulate ourselves when we raise legal standards for detainees, but in many respects all we are really doing is driving the terrorist incapacitation problem out of sight, to a place where terrorist suspects are treated worse. The main response to this argument – especially as it applies to the detention-drone tradeoff – has been to deny any such tradeoff on the ground that there are no terrorists outside of Afghanistan (a) whom the United States is in a position to capture on the ground (as opposed to kill from the sky), and (b) whom the USG would like to detain and interrogate. Dan Klaidman’s book provides some counter-evidence, but I will save my analysis of that for a review I am writing. Here I would like to point to an important story by Eli Lake that reveals that the “United States soldiers have been hunting down al Qaeda affiliates in Somalia”; that U.S. military and CIA advisers work closely with the Puntland Security Force in Somalia, in part to redress piracy threats but mainly to redress threats from al-Shabab; that the Americans have since 2009 captured and brought to the Bosaso Central Prison sixteen people (unclear how many are pirates and how many are al-Shabab); and that American interrogators are involved in questioning al-Shabab suspects. The thrust of Lake’s story is that the conditions of detention at the Bosaso Central Prison are atrocious. But the story is also important for showing that that the United States is involved outside of Afghanistan in capturing members of terrorists organizations that threaten the United States, and does have a national security need to incapacitate and interrogate them. It does not follow, of course, that the USG can or should be in the business of detaining every al-Shabab suspect currently detained in the Bosaso Central Prison. But the Lake story does show that the alternatives to U.S. detention are invariably worse from a human rights perspective.
 It portends (along with last month’s WPR Report and related DOD press release) that our creeping involvement on the ground in places like Somalia and Yemen mean that the USG will in fact be in a position to capture higher-level terrorists in al Qaeda affiliates. And that in turn suggests that the factual premise underlying the denial of a detention-drone tradeoff will become harder and harder to defend.

2nc

2NC-Solves ILaw


Their international law impact is just about the cross-fertilization of courts in the international sphere—the CP funds further judicial exchanges which solves that impact

Waters, 5

(Law Prof-Washington & Lee, Mediating Norms and Identity: The Role of Transnational Judicial Dialogue in Creating and Enforcing International Law, 93 Geo. L.J. 487
[*492] Transnational judicial dialogue is not, of course, an entirely new phenomenon. Cross-fertilization of ideas among courts in the Commonwealth, for example, dates from at least the eighteenth century. In more recent times, domestic courts in Europe have become part of a formal, hierarchical judicial network that has created a complex, multifaceted dialogue among national courts and supranational tribunals within the European legal system. n21 The emerging transnational judicial dialogue that is the focus of this Article is distinguishable, however, in both the kind and degree of communication taking place. First, domestic courts around the world have begun to communicate with each other much more frequently, developing dialogues on a wider range of substantive law issues. This informal judicial dialogue is based not on a sense of shared history or legal tradition, nor on any formal, treaty-based organizational structure or hierarchy. Rather, courts are engaging each other out of a developing sense that they are part of a common enterprise -- or, in the words of Judge Guido Calabresi, "an ongoing dialogue between the adjudicative bodies of the world community." n22 The modes of communication in this emerging dialogue are changing, as well. Certainly, comparative analysis -- citation and discussion of foreign legal precedent -- continues to be an important means of judicial communication. Several scholars have recently noted a marked increase in the use of comparative law by the world's courts. n23 The trend is most prominent among common law courts, but courts in many civil law countries and even supranational and international tribunals have begun to treat foreign judicial decisions as important resources in their own deliberations. Moreover, courts' approaches to comparative analysis are changing: they are using comparative analysis as a means to communicate with other courts around the world. As former Canadian Supreme Court Justice Claire L'Heureux-Dube explains: [*493] As courts look all over the world for sources of authority, the process of international influence has changed from reception to dialogue. Judges no longer simply receive the cases of other jurisdictions and then apply them or modify them for their own jurisdiction. Rather, cross-pollination and dialogue between jurisdictions is increasingly occurring. n24 National constitutional courts in particular are engaged in a rich dialogue on issues ranging from civil rights to separation of powers to issues of standing. n25 Constitutional courts in many emerging democracies continue to rely heavily on U.S. Supreme Court precedent in interpreting their own constitutional provisions, n26 but these courts are also increasingly looking to judicial decisions from Europe, Australia, Africa and Canada. n27 In addition to dialogue on comparative constitutional law, domestic courts are using comparative law dialogue as an informal means of harmonizing domestic legal regimes in a wide variety of substantive law areas, from antitrust to securities regulation to intellectual property. n28 Regardless of the substantive law at issue, courts engage in this comparative dialogue not out of a sense of legal obligation; foreign judicial decisions, of course, are not binding precedent. n29 Instead, cross-citation among the world's [*494] courts is a classic example of what Anne-Marie Slaughter terms "horizontal" dialogue, in which "courts of the same status" treat foreign judicial decisions as valuable resources to help elucidate the issues at hand and to suggest new approaches to similar problems. n30 Comparative analysis also provides courts with an important voice in the developing judicial dialogue on a given issue. A court can use comparative analysis to comment on foreign courts' interpretations of a particular norm and to champion its own interpretation of the norm. In this way, courts can ensure that they become key players in developing emerging international legal norms on a given issue. n31
2NC NATO—Resilient 
NATO resilient—that’s Thies—every year since the 1960s people have claimed that NATO is on the verge of collapse—saying NATO is on the brink of collapse is useful for members, politicians and the media so they have an incentive to overplay minor crisis—the alliance was also thought to be ‘on the brink’ in 81, 82, 83, 86, 87, 88, 89 and 90, but each time, fear-mongerors were proven wrong—the aff’s internal link is no different—their evidence that says ‘this crisis is different’ is based on superficial analysis that substitute hype for academic rigor
Disputes are self-correcting 

Thies 9—has held full-time teaching positions in political science at U Conn,  UC Berkeley, and the Catholic University of America. PhD, pol sci, Yale. (Wallace, Why NATO Endures, 18-23)

Consider next the goal of relating changes in situational context – from noncrisis to crisis and then back again – to changes in behavior, processes, and outcomes. A crisis, James Christoph has suggested, offers an opportunity to view a political system under greater-than-usual stresses and strains.92 What actually happens when NATO is supposedly in crisis? Perhaps the most remarkable feature of the NATO-in-crisis literature is how little it has to say on this question other than that officials in various NATO capitals become angry with each other, criticize one another, maybe even insult each other, and so on. But this is a thoroughly unsatisfactory answer for at least three reasons. First, there are strong theoretical grounds for believing that tensions and strains among NATO members are normal rather than exceptional. Two important literatures – (1) realism (both the classical and structural variants)93 and (2) collective goods theory 94 – highlight different independent variables, but they both suggest that conflict within NATO is to be expected. And there certainly is a lot of evidence to support their claims in this regard. Presidents and prime ministers have come and gone, governments of the center-left have supplanted those of the center-right and vice versa, but for more than half a century now NATOmembers have been more or less continually at odds on how the costs and risks of looking after their common interests both within Europe and outside it should be apportioned among themselves. Since there is abundant evidence that just about every member believes it is doing more than its fair share while the others are not, 95 these intra-NATO disputes about who should do what and who should pay for what are a constant feature within the Alliance and thus insufficient to justify the term ‘‘crisis.’’ Second, a long-term alliance of liberal democracies should have strong selfhealing tendencies. Even Robert Kagan, one of the more strident proponents of the claim that NATO is doomed,96 concedes that the urge to reconcile will always be strong because democracies find it difficult to ‘‘operate effectively over time without the moral support and approval of the [rest of the] democratic world.’’97 Precisely because NATO is the most successful alliance ever created, it has become ‘‘a symbol of unity used by every ally with demands to make on one another.’’98 As long as there is a NATO, its members can use appeals to Alliance solidarity to gain leverage in their dealings with one another – leverage that would be lost forever if they acted the way the NATO-in-crisis literature suggests they want to or will act. Third, a long-term alliance of liberal democracies will likely develop multiple lines of cleavage and agreement running through it. Just because a few members disagree on one or even several issues, it doesn’t mean that all members disagree about everything or even about a lot of things.99 Hence members who disagree at present are unlikely to push those disagreements too far because they don’t want to jeopardize (1) their relations with the members that are not much involved in the latest intra-NATO spat, and (2) the uncontroversial parts of their relationship with those with whom they do disagree. The NATO-in-crisis literature by and large overlooks these selfhealing tendencies because it focuses almost entirely on how NATO crises begin. But these self-healing tendencies are important (1) because they help us understand how and why NATO survives despite the repeated claims that collapse is imminent, and (2) they suggest that the healing process will already have begun even as the gloom-and-doom brigade is proclaiming that the end is near (again). If we are to understand why NATO has shown such ‘‘remarkable resilience and adaptability,’’100 we need to know not only how and why these so-called crises begin but also what happens as they blossom, wane, and then fade away. getting out of a blind alley A scholarly concept like ‘‘crisis’’ is valuable only to the extent that it contributes to cumulative knowledge about an important subject, like alliances in general and NATO in particular. It can do so in three ways: (1) by identifying a class of situations that have enough in common that they can be reliably distinguished from situations outside the class, (2) by facilitating comparisons among items that fall within the class, for example, the relative severity or intensity of NATO crises, and (3) by contributing to the development of empirically verifiable hypotheses that relate variations in situational context (crisis vs. noncrisis – the independent variable) to variations in political behavior, political processes, and political outcomes (the dependent variables). On all three counts, the NATO-in-crisis literature is sadly deficient. Concerning the first of these, the NATO-in-crisis literature tells us next to nothing about what actually happens when NATO is said to be in crisis, other than that members grow exasperated with each other, their representatives behave badly in public, and so on. Second, the NATO-in-crisis literature has little to say about why NATO is the longest lasting and by far the most successful multilateral alliance since the emergence of the modern state system; indeed, the NATO-in-crisis literature strongly suggests that NATO’s accomplishments should not have occurred and that the Alliance should have collapsed years ago.
\

 Third, by focusing on how the latest crisis is both new and different – and thus a plausible candidate for the label ‘‘worst ever’’ – the NATO-in-crisis literature has severely limited the prospects for cumulative knowledge about the Alliance. In short, the NATO-in-crisis literature highlights essentially transient phenomena – bad language, petty behavior – while neglecting interesting possibilities such as self-healing tendencies that allow the Alliance to overcome disagreements among its members, and not just once but again and again. Despite decades of claims that the Atlantic Alliance stands on the brink of collapse, we know little more about what this brink looks like, and what it means for political behavior and political outcomes, than we did when warnings that the Alliance was in crisis first began to circulate in the 1950s. Indeed, observers writing about NATO in the twenty-first century continue to use the same tired cliche´s and strained metaphors as generations of their predecessors. It is this absence of cumulative knowledge that is the NATO-in-crisis literature’s defining characteristic. If we are to get out of this conceptual blind alley, there are three lines of inquiry that should be pursued. First, has any member of the Atlantic Alliance ever crossed the crisis threshold, in the sense of becoming indifferent between staying in and getting out? There are three reasons for believing that the answer to this question is ‘‘no.’’ First, during the Cold War, as structural realist writers have repeatedly pointed out, rivalry with the Soviet Union was a powerful force for cohesion within NATO.101 Realignment of the sort that was common during the eighteenth and nineteenth centuries was effectively precluded by the combination of bipolarity and the East– West ideological split. Only the United States could offset Soviet power in Europe, and the Soviet Union was an unsuitable partner for reasons that require no elaboration. Second, since the end of the Cold War, institutionalist writers such as John Duffield, Robert McCalla, and Celeste Wallander have offered reasons why the Alliance not only endures but thrives, in the sense of taking on new members and new missions.102 Third, in no small part because of reasons one and two, there are few obvious cases of members even approaching the crisis threshold, aside from Great Britain in 1956 (Suez), West Germany in 1957–1958 (the Kampf dem Atomtod103), and maybe Greece in 1974 (Turkey invades Cypress).104 Even if the answer to the crisis threshold question is indeed ‘‘no,’’ there is still the apparent paradox identified earlier – namely, alliances other than NATO are almost never said to be in crisis despite their propensity to collapse, while NATO is often said to be in crisis, despite expanding and even thriving. Upon closer examination, this disparity in the treatment of NATO and other alliances proves to be not very surprising. The alliances found in pre-1939, multipolar Europe were generally formed for a single reason – to steal a province or two from a rival, to gain added strength in anticipation of a looming conflict, to gain some say over another state’s policies in order to prevent it from causing trouble.105 The near-equality in power among the leading states of multipolar Europe and the absence of divisive ideological issues meant that prospective allies were often plentiful rather than few. States with several potential allies to choose from (plus the option of neutrality) and only a few interests in common are likely to be quick to contemplate alternatives to current alliance arrangements. Alliances that rest on a narrow base of shared interests are likely to shatter when those interests are called into question by a better opportunity elsewhere. Put differently, a few shared interests are unlikely to induce political leaders to do the work needed to repair an alliance (or even agonize over whether to do so) once the prospect of something better appears on their political horizon. Pre-1939 alliances rarely lasted long enough to experience a ‘‘crisis’’ stage in their existence; their members simply abandoned each other in favor of new arrangements with other partners. The Atlantic Alliance, in contrast, was never intended to rest on just one or a few common interests. It was intended to be a permanent alliance among liberal democratic states that had so many interests in common that they preferred to act collectively rather than look out for themselves individually. 106 Hence even when NATO members disagree (and maybe disagree intensely) on one or a few issues, they are still likely to agree on many other issues, and because they agree on many things and not just a few, they are much less likely than pre-1939 allies to push disagreements to the point at which they become indifferent between exerting themselves to repair the rifts among them and looking for new arrangements elsewhere. Pre-1939, statesmen often tried to bait their allies into doing something that would provide a pretext for dissolving an unwanted alliance, or even provoke them into breaking the alliance themselves. NATO members, in contrast, have not tried to provoke each other into withdrawing from the obligations specified by the North Atlantic Treaty; indeed, suggestions that NATO members should even try to do so are virtually nonexistent.107 In effect, it is precisely because NATO members agree on so many things that they can afford to engage in prolonged tussles over one or a few points of disagreement. What has appeared to so many as a source of weakness is better understood as a source of strength. Pre-1939 allies generally did not engage in prolonged bickering over the terms of their partnership; they just abandoned each other in search of better arrangements elsewhere. NATO members bicker all the time, but they invariably find ways to reconcile too. Hence a second line of inquiry should be to look more carefully at what sets NATO apart from pre1939 alliances and post-1945 alliances outside of Europe. What happened when the members of those alliances had to choose between pleasing an ally and confronting it? How did they respond, and why? These questions are the subject of Chapters 2, 3, and 4. Third, why have NATO members stuck with each other for so long despite so many irritations and mutual exasperation? Two complementary lines of research suggest themselves here. First, it was suggested earlier that NATO exhibits important self-healing tendencies – specifically, the greater the value that NATO members place on their relationships with other members who are not much involved in the current crisis (alternatively, the greater the value that they place on issues or forms of cooperation that are not part of the current dispute), the more willing they should be to make the exertions necessary to reconcile with those members with whom they are disputing something. The fact that the Alliance has survived so many allegedly fatal crises suggests that something more than luck is involved here. We need to know what that something is. 

2NC—No Impact

Afghanistan instability is inevitable and no impact

Walt 13 (Stephen, Robert and Renée Belfer professor of international affairs at Harvard University's Kennedy School of Government, where he served as academic dean from 2002-2006. “The REAL reason the U.S. failed in Afghanistan.” Foreign Policy, March 15, 2013)

Both Nasr and Chayes make useful points about the dysfunction that undermined the AfPak effort, and I'm not going to try to adjudicate between them. Rather, I think both of them miss the more fundamental contradiction that bedeviled the entire U.S./NATO effort, especially after the diversion to Iraq allowed the Taliban to re-emerge. The key problem was essentially structural: US. objectives in Afghanistan could not be achieved without a much larger commitment of resources, but the stakes there simply weren't worth that level of commitment. In other words, winning wasn't worth the effort it would have taken, and the real failure was not to recognize that fact much earlier and to draw the appropriate policy conclusions. First, achieving a meaningful victory in Afghanistan -- defined as defeating the Taliban and creating an effective, Western-style government in Kabul -- would have required sending far more troops (i.e., even more than the Army requested during the "surge"). Troop levels in Afghanistan never approached the ratio of troops/population observed in more successful instances of nation-building, and that deficiency was compounded by Afghanistan's ethnic divisions, mountainous terrain, geographic isolation, poor infrastructure, and porous borders. Second, victory was elusive because Pakistan continued to support the Taliban, and its territory provided them with effective sanctuaries. When pressed, they could always slip across the border and live to fight another day. But Washington was never willing to go the mattresses and force Pakistan to halt its support, and it is not even clear that we could have done that without going to war with Pakistan itself. Washington backed off for very good reasons: We wanted tacit Pakistani cooperation in our not-so-secret drone and special forces campaign against al Qaeda, and we also worried about regime stability given Pakistan's nuclear arsenal. Unfortunately, these factors made victory even harder to achieve. Third, we couldn't get Karzai to reform because he was the only game in town, and he knew it. Unless the U.S. and NATO were willing to take over the whole country and try to govern it ourselves -- a task that would have made occupying Iraq seem easy -- we were forced to work with him despite his many flaws. Successful counterinsurgencies require effective and legitimate local partners, however, and we never had one. In short, the U.S. was destined to lose because it didn't go all-out to win, and it shouldn't have. Indeed, an all-out effort would have been a huge mistake, because the stakes were in fact rather modest. Once the Taliban had been ousted and al Qaeda had been scattered, America's main interest was continuing to degrade al Qaeda (as we have done). That mission was distinct from the attempt to nation-build in Afghanistan, and in the end Afghanistan's importance did not justify a substantially larger effort. By the way, I am not suggesting that individual commanders and soldiers did not make enormous personal sacrifices or try hard to win, or that the civilians assigned to the Afghan campaign did not do their best in difficult conditions. My point is that if this war had been a real strategic priority, we would have fought it very differently. We would not have rotated commanders, soldiers, and civilian personnel in and out of the theatre as often as we did, in effect destroying institutional memory on an annual basis and forcing everyone to learn on the job. In a war where vital interests were at stake, we certainly wouldn't have let some of our NATO partners exempt the troops they sent from combat. And if the war had been seen aa a major priority, both parties would have been willing to raise taxes to pay for it. Thus, the real failure in Afghanistan was much broader than the internal squabbles that Nasr and Chayes have addressed. The entire national security establishment failed to recognize or acknowledge the fundamental mismatch between 1) U.S. interests (which were limited), 2) our stated goals (which were quite ambitious), and 3) the vast resources and patience it would have required to achieve those goals. Winning would have required us to spend much more than winning was worth, and to undertake exceedingly risky and uncertain actions towards countries like Pakistan. U.S. leaders wisely chose not to do these things, but they failed to realize what this meant for the war effort itself. Given this mismatch between interests, goals, and resources, it was stupid to keep trying to win at a level of effort that was never going to succeed. Yet no one on the inside seems to have pointed this out, or if they did, their advice was not heeded. And that is the real reason why the war limped on for so long and to such an unsatisfying end.

No major power draw in—convergent economic interests check. 

Panda 11—Associate Professor at the premier Institute for Defense Studies and Analyses, New Delhi. PhD from the School of International Studies of the Jawaharlal Nehru University, New Delhi. (12 August 2011, Jagannath, China or the SCO: Who will supervise Afghanistan?, http://www.jamestown.org/programs/chinabrief/single/?tx_ttnews%5Btt_news%5D=38320&cHash=afaeb1ed23f08164135f71c2b41ba0aa)

In Afghanistan, most powers’ strategic interests converge, whether China, the United States or India: create and maintain stability so Afghanistan’s metal and mineral reserves can be extracted. Extracting Afghanistan’s mineral resources also aids stability by providing Afghan youths job opportunities and creating tax revenues. The China Metallurgical Corporation’s (MCC) investment of roughly $4 billion in Afghanistan’s Aynak copper mine is the largest foreign direct investment so far in that country. If fully implemented, it will be a larger commercial investment than all other current foreign investments put together. The proposal includes the construction of a freight railway, a power plant, housing, a mosque and a hospital. (Defensestudies.org, May 14, 2010; Xinhua, May 22). 
2NC canada key model

Canada key to judicial independence

Richard 7 [John D. Richard (Chief Justice of the Fed. Court of Appeals in Canada); “JUDICIAL REVIEW IN THE AMERICAS ... AND BEYOND: SYMPOSIUM ISSUE: ARTICLE: Judicial Review in Canada”; Duquesne Law Review; 45 Duq. L. Rev. 483; Spring, 2007]

2. Judicial Independence

The principle of judicial independence exists in Canada in numerous forms. The preamble to the Constitution Act, 1867, states that Canada is to have a Constitution "similar in Principle to that of the United Kingdom." As noted by the Supreme Court, "since judicial independence has been for centuries an important principle [*490]  of the Constitution of the United Kingdom, it is fair to infer that it was transferred to Canada by the constitutional language of the preamble." n12 In addition, judicial independence is explicitly referenced in sections 96 through 100 of the Constitution Act, 1867. n13 For example, superior court judges in Canada enjoy a high degree of security of tenure in the constitutional guarantee of section 99 of the Constitution Act, 1867, which provides that they "shall hold office during good behaviour, but shall be removable by the Governor General on Address of the Senate and House of Commons." Finally, section 11(d) of the Charter expressly entitles those arraigned before courts to "an independent and impartial tribunal."

An independent judiciary has long been recognized as the foundation upon which a true democracy rests because it allows judges to make impartial decisions without fear of consequence. This is critical since public trust in the legal system and the judiciary depends upon society's confidence in the impartiality of individual decisions. Impartiality does not mean that judges have no sympathies or opinions, but rather that they are free to consider and act upon different points of view without interference from any source. The judiciary is increasingly at the center of many current debates about social change and social values. As a result, the public has attained a new awareness of the crucial need for judges who are free to make independent and impartial decisions, and to apply the law as they understand it, without fear or favour, and without regard to whether a decision is popular or not.

Independence of the judiciary, impartiality of the judges and access to justice are fundamental values in the eyes of all Canadians, representing the very essence of a free and democratic society. The public's acceptance and support of judicial decisions is dependent upon the public's confidence in the integrity and independence of the judges. It is therefore important that the Federal Court of Appeal and its judges be perceived as independent and impartial.

As a democratic society, Canada has undergone some very important changes in the relationship between individuals and the state. The judiciary in Canada must have the necessary knowledge and experience to contribute significantly to the maintenance and ongoing evolution of our free and democratic society. The role  [*491]  of the courts as adjudicators of disputes, interpreters of the law, and defenders of the Constitution and the Charter requires that their powers and functions be completely separate from all other stakeholders in the legal system. Canada's tradition of judicial independence ensures that the courts will continue to be accessible to everyone and that the proceedings remain public, transparent and free of interference from the government.
2nc can’t solve

Legal fixes aren’t sufficient to solve – institutional reform is slow and requires internal change

Thomas Carothers is vice president for studies at the Carnegie Endowment for International Peace, 06 (“Promoting the Rule of Law Abroad: In Search of Knowledge,” Chapter 1, http://carnegieendowment.org/2006/01/01/promoting-rule-of-law-abroad-in-search-of-knowledge/35vq)
One cannot get through a foreign policy debate these days without¶ someone proposing the rule of law as a solution to the world’s troubles.¶ How can U.S. policy on China cut through the conundrum of balancing¶ human rights against economic interests? Promoting the rule of law, some¶ observers argue, advances both principles and profits. What will it take¶ for Russia to move beyond Wild West capitalism to more orderly market¶ economics? Developing the rule of law, many insist, is the key. How¶ can Mexico negotiate its treacherous economic, political, and social transitions?¶ Inside and outside Mexico, many answer: establish once and for¶ all the rule of law. Indeed, whether it is Bosnia, Rwanda, Haiti, or elsewhere,¶ the cure is the rule of law, of course.¶ The concept is suddenly everywhere—a venerable part of Western¶ political philosophy enjoying a new run as a rising imperative of the era¶ of globalization. Unquestionably, it is important to life in peaceful, free,¶ and prosperous societies. Yet its sudden elevation as a panacea for the¶ ills of countries in transition from dictatorships or statist economies¶ should make both patients and prescribers wary. The rule-of-law promises¶ to move countries past the first, relatively easy phase of political¶ and economic liberalization to a deeper level of reform. But that promise¶ is proving difficult to fulfill. A multitude of countries in Asia, the¶ former Soviet Union, Eastern Europe, Latin America, sub-Saharan Africa,¶ and the Middle East are engaged in a wide range of rule-of-law reform initiatives. Rewriting constitutions, laws, and regulations is the¶ easy part. Far-reaching institutional reform, also necessary, is arduous¶ and slow. Judges, lawyers, and bureaucrats must be retrained, and fixtures¶ like court systems, police forces, and prisons must be restructured.¶ Citizens must be brought into the process if conceptions of law and justice¶ are to be truly transformed.¶ The primary obstacles to such reform are not technical or financial,¶ but political and human. Rule-of-law reform will succeed only if it gets¶ at the fundamental problem of leaders who refuse to be ruled by the¶ law. Respect for the law will not easily take root in systems rife with¶ corruption and cynicism, since entrenched elites cede their traditional¶ impunity and vested interests only under great pressure. Even the new¶ generation of politicians arising out of the political transitions of recent¶ years are reluctant to support reforms that create competing centers of¶ authority beyond their control.¶ Western nations and private donors have poured hundreds of millions¶ of dollars into rule-of-law reform, but outside aid is no substitute for the¶ will to reform, which must come from within. Countries in transition to¶ democracy must first want to reform and must then be thorough and patient¶ in their legal makeovers. Meanwhile, donors must learn to spend¶ their reform dollars where they will do the most good—and expect few¶ miracles and little leverage in return.
US action won’t influence other countries’ rule of law

John O. McGinnis 7, Professor of Law, Northwestern University School of Law, and Ilya Somin Assistant Professor of Law, George Mason University School of Law. GLOBAL CONSTITUTIONALISM: GLOBAL INFLUENCE ON U.S. JURISPRUDENCE: Should International Law Be Part of Our Law? 59 Stan. L. Rev. 1175
The second benefit to foreigners of distinctive U.S. legal norms is information. The costs and benefits of our norms will be visible for all to see. n268 Particularly in an era of increased empirical social science testing, over time we will be able to analyze and identify the effects of differences in norms between the United States and other nations. n269 Such diversity benefits foreigners as foreign nations can decide to adopt our good norms and avoid our bad ones.

The only noteworthy counterargument is the claim that U.S. norms will have more harmful effects than those of raw international law, yet other nations will still copy them. But both parts of this proposition seem doubtful. First, U.S. law emerges from a democratic process that creates a likelihood that it will cause less harm than rules that emerge from the nondemocratic processes  [*1235]  that create international law. Second, other democratic nations can use their own political processes to screen out American norms that might cause harm if copied.
Of course, many nations remain authoritarian. n270 But our norms are not likely to have much influence on their choice of norms. Authoritarian states are likely to select norms that serve the interests of those in power, regardless of the norms we adopt. It is true that sometimes they might cite our norms as cover for their decisions. But the crucial word here is "cover." They would have adopted the same rules, anyway. The cover may bamboozle some and thus be counted a cost. But this would seem marginal compared to the harm of allowing raw international law to trump domestic law.
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2NC Impact OV

Human rights constraints on LOAC cause global war
Dinstein, professor emeritus – Tel Aviv University, ‘11
(Yoram, “Concluding Remarks: LOAC and Attempts to Abuse or Subvert It,” International Law Studies Vol. 87)

Not everybody likes the down-to-earth attitude that LOAC takes vis-à-vis warfare. Indeed, in recent years, a new major problem has arisen. The clear and present danger of the barbarians in front remains unabated. But, in the meantime, another menace has evolved in the back. This menace comes from the human rights zealots and do-goodniks, whom I shall call “human rights–niks” for short. Far be it from me to suggest that every human rights scholar or activist necessarily comes under this rubric. In fact, we have in our midst some genuine scholars in the arena of human rights (preeminently, Françoise Hampson) for whom I have the greatest respect. But all too often today we encounter the unpleasant phenomenon of human rights–niks who, hoisting the banner of human rights law, are attempting to bring about a hostile takeover of LOAC. This is an encroachment that we must stoutly resist.

The human rights–niks in the back are by no means to be confused with the barbarians in front: far from endorsing methods of barbarism, the human rights–niks would prefer a non-violent solution to every conflict. Nevertheless, the danger that the human rights–niks pose is equally acute, since they threaten to pull the legal rug from under our feet. They thus aid and abet the lawfare of the enemy by leaving the civil society with the impression that we are acting (or reacting) in a manner that is incompatible with the loftier aspirations of the law.

Inter alia, human rights–niks would like to revolutionize the field by introducing a normative system of warfare characterized by zero collateral damage to civilians. To accomplish that, they would like to disallow attacks against lawful military targets, if these entail some collateral damage to civilians or civilian objects. Since (as indicated) such collateral damage is bound to happen, this would imply the banning of almost all attacks against enemy combatants and military objectives.

The legal revolution that human rights–niks wish to engender relates to the broad spectrum of norms that govern the conduct of hostilities. Human rights– niks tacitly accuse us of applying the wrong legal system by following LOAC instead of human rights law. They would like to see human rights law applicable in wartime as much as in peacetime: not side by side with, but in lieu of, LOAC. This kind of approach often resonates with the lay (and basically uninformed) public at large, if only because lots of people cannot tell “human” apart from “humanitarian” when LOAC is referred to (as it recurrently is) as “international humanitarian law.” After all, it is the humanitarian impulse that propels both human rights law and international humanitarian law (aka LOAC). The trouble is that, if we were to do what the human rights–niks want us to do, hostilities would become impracticable. That is to say, all forms of warfare would be beyond the pale. Many human rights–niks do not hide that this is what they truly—and ultimately—want. They are animated by genuine motives of pacifism (echoed even in one of the questions posed during the questions-and-answers time in our own conference), and they believe that LOAC stands in their way. What they fail to grasp is that, while war may be nobly wished away, it is not a phenomenon that is likely to disappear as long as there are barbarians who force it on the civilized world. And it is impossible to fight a war if we are not ready to shed blood. LOAC is doing what it can to ensure that bloodletting is confined to combatants, leaving innocent civilians out of the circle of fire. Still, zero collateral damage to civilians (or civilian objects) is not a hardheaded scenario in war, and LOAC recognizes that naked truth.

When the position is examined objectively, it becomes obvious that LOAC is the only effective dike against “total war.” Without LOAC, civilian casualties in wartime will not be reduced: they will escalate. If human rights law were to replace LOAC—if no feasible options of conducting hostilities were left to belligerent parties in war—ultimately no rules would survive, inasmuch as the legal paper-constraints would simply be ignored by the clashing armies. Therefore, the genuine option that must be exercised is not between LOAC (characterized by pragmatism and common sense) and human rights law (untainted in its pristine purity). It is between LOAC and lawlessness. And just as we strenuously reject lawlessness as practiced by the barbarians, we must not allow lawlessness to be inflicted on our own side out of a misguided belief in some notional primacy—in the wrong context— of human rights precepts.

Many people think that the best solution to the problem is a compromise of sorts, reflected in the dual application of both LOAC and human rights law (side by side with one another) in an armed conflict. This may sound ideal, except that, for several reasons, such duality is neither necessary nor even possible in multiple contexts.

LOAC key to norm against CBW use

Malviya, 1

(Law Prof-Banaras Hindu University, “Laws Of Armed Conflict And Environmental Protection: An Analysis Of Their Inter-Relationship,” http://www.worldlii.org/int/journals/ISILYBIHRL/2001/5.html)

The following analysis of the international law of armed conflict extends to the limitations on the types of weapons or methods of warfare that can be used as well as the limitations on the objects of these weapons and methods. The early international customary and treaty law of war can be said to have an environmental protection character but it was never intended to be so by its creators. For example, treaties and customs limiting the use of poisons in war were established to avoid unnecessary sufferings to combatants and not out of concern for the residual effects of these poisons on the surrounding eco-systems. Nevertheless, due to humanity’s increased sensitivity to environmental matters, there is now an additional reason for adhering to such rules. (i) Chemical Warfare Chemical warfare means international employment of toxic gases, liquids or solids to produce casualities. The Hague Conventions of 1899 and 1907 on Laws and Customs of War on Land forbid the use of poison or poisoned weapons. The 1925 Geneva Gas Protocol also forbids chemical warfare. The environmental impact of chemical warfare is particularly serious in cases of use of herbicides-chemical defoliants such as those used in the Vietnam war by U.S.A. to destroy enormous stretches of tropical jungle.

2NC Turns Human Rights

Collapse of LOAC credibility shatters human rights globally—rolls back the plan’s signal

Corn, Presidential Research Professor – South Texas College of Law, Blank, director – International Humanitarian Law Clinic @ Emory Law, Jenks, Assistant Professor of Law and Criminal Justice Clinic Director – SMU Dedman School of Law, and Jensen, Associate Professor – Brigham Young Law School, ‘13
(Geoffrey, Laurie, Chris, and Eric, “Belligerent Targeting and the Invalidity of a Least Harmful Means Rule,” 89 INT’L L. STUD. 536) **includes footnote 257

Many might see this result as simply adding greater protection to the LOAC, a seemingly admirable and universally appealing goal. The confla-tion of human rights law and the LOAC inherent in the least harmful means rule is dangerous from either direction, however: it is likely to either emasculate human rights law’s greater protections or undermine the LOAC’s greater permissiveness in the use of force, either of which is a problematic result. Soldiers faced with an obligation to always consider less harmful means when attacking an enemy belligerent may well either refrain from attacking the target—leaving the mission unfulfilled or the innocent victims of an enemy force’s planned attack unprotected—or disregard the law as unrealistic and ineffective. Neither option is appealing. The former exposes friendly forces to unjustified risk and undermines the protection of innocent civilians from unlawful attack, both of which are core purposes of the LOAC. The latter weakens respect for the value and role of the LOAC altogether during conflict, a central component of the protection of all per-sons in wartime.257 [footnote 257 begins] 257. Ironically, this rule could also have a perverse influence on human rights law. If the imposition of a least harmful means rule caused the armed conflict rules for capture and surrender to bleed into the human rights and law enforcement paradigm, the re-strictions on the peacetime use of force in self-defense would diminish. Outside of armed conflict, persons suspected of posing a threat to the safety of others or to society are enti-tled to the same set of rights as other persons under human rights law. A relaxed set of standards will only minimize and infringe on those rights. If states begin to use lethal force as a first resort against individuals outside of armed conflict because the distinction be-tween the use-of-force parameters in the two situations has disintegrated, the established framework for the protection of the right to life would begin to unravel. Not only would targeted individuals suffer from reduced rights, but innocent individuals in the vicinity would also be subject to significantly greater risk of injury and death as a consequence of the broadening use of force outside of armed conflict. [footnote 257 ends] When humans cause such consequences, either through evil intent or mistake, the results are harmful enough. When the law itself facilitates con-sequences that contradict its very purpose, the effects are exacerbated and simply too damaging to countenance. The law must, as it always has, re-main animated by the realities of warfare in the effort to strike a continuing credible balance between the authority to prevail on the battlefield and the humanitarian objective of limiting unnecessary suffering. The clarity of the existing paradigm achieves that goal and scholars should be hesitant to tamper with it.

2NC Turns Afghanistan

Clear and consistent LOAC key to Afghanistan stability

Pedden, JD, L.L.M, Judge Advocate – US Marine Corps, ‘12
(Iain D., 46 Val. U.L. Rev. 803)

The purpose of war is to compel human submission through the application of violence in the name of state power; the purpose of human rights law is to prevent this. n2 These conflicting paradigms are on a collision course in modern armed conflict, often waged amid civilian populations whose support is essential to success in counterinsurgency. n3 The lack of clarity in how these norms interact is confusing, prolongs conflict, and diminishes protections for combatants and civilians alike. This Article explores the gap between the laws of war and human rights in light of the counterinsurgency in Afghanistan, and proposes an approach to begin reconciling the two norms. The laws of war and human rights have fundamentally different origins and historical application. n4 Despite this, human rights law has trended toward expansive reading of its applicability, including [*805] extending human rights obligations into armed conflict. n5 This expansion is largely accomplished by blurring the distinction between legal requirements--concerned with mechanical compliance with rules--and policy objectives--focused on thematic adherence to aspirational ideals. Pursuing policy objectives, these arguments pass from one system of laws into another, crossing a field of argument grounded in "soft law." n6 Merging the laws of war and human rights carries legal and tactical risks in current counterinsurgency operations in Afghanistan. Those operations constitute state practice, an element of customary international law, and what is now doctrine may in the future be interpreted as law, thereby restricting our warfighting capabilities. Increased tactical risk is already evident in the Tactical Directives issued by the International Security Assistance Force ("ISAF"), which restricts conduct permitted under the law of war in an effort to minimize civilian casualties. n7

LOAC Key Environment

Adherence to LOAC key to instill environmental protections in warfighting

Malviya, 1

(Law Prof-Banaras Hindu University, “Laws Of Armed Conflict And Environmental Protection: An Analysis Of Their Inter-Relationship,” http://www.worldlii.org/int/journals/ISILYBIHRL/2001/5.html)
Developing through customs and treaties, two important regimes of law have come into existence: International Law of Environmental Protection and International Law of War or International Law of Armed Conflict.[1] The law of environmental protection has developed primarily in the twentieth century, whereas the international law of war or armed conflict has evolved over many centuries. But it has only recently developed characteristics similar to the law of environmental protection. Today, the laws of war contain a number of limitations on environmentally disruptive activities during hostilities. Some of these limitations are rooted in what Schafer calls “environmental considerations” or “environmental ethics”.[2] There exists an environmental ethic in both the regimes of law which is indicative of a common philosophy or common value system shared by them. Attacking environment as a means of waging war is not a novel concept. There are a number of wars in which attempts have been made to annihilate the enemy by assaulting the environment.[3]Also, harnessing the powers of nature to manipulate the environment as a means of waging war has been evidenced, e.g., in the Vietnam War.[4] Environment represents the hope and future of every society. Destroying the environment means destroying the society itself. Today’s wars are deadlier wars. Brutal disregard for humanitarian norms and for the Geneva Conventions’ rules of warfare now extends to environment which is attacked during conflicts. Therefore, the issue of destruction of the environment is one of the most disturbing aspects of armed conflicts today. [5] Greater environmental destruction in modern warfare and the development of the technological capacity for greater destruction of the environment in the modern age are the two dangerous trends. Therefore, the need to understand the international laws that govern the means and methods of warfare is greater than ever.
Extinction—unchecked military destruction of the environment triggers every environmental catastrophe

Alduaij, 2

(Professor-Kuwait University, “Environmental Law of Armed Conflict,” http://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1000&context=lawdissertations)

“Modern armaments can dissipate their destructive energy or introduce their destructive agents on the land or in the sea, in the air or in the space above it. The ecosystems at risk may be either terrestrial or oceanic and either arctic, temperate or tropical. The terrestrial ones may be continental or insular, either forest, grassland or desert, the oceanic ones may be estuarine, littoral (near shore), over the continental shelves or within ocean basins. Damage may be inflicted either directly or indirectly and range from subtle to dramatic.” There is renewed evidence that warfare involves conflicts not only between the combatants, but also between man and nature. The ability of modern warfare to devastate the natural environment has become ever more obvious: animal species become extinct, forests become deserts, fertile farmland becomes a minefield, water becomes contaminated and native vegetation disappears. Attacks on the environment become more savage as technology develops. Environmental destruction has become an inevitable result of modern warfare and military tactics. The nuclear, chemical, and biological weapons that emerged during the late twentieth century present threats to life itself; but short of that apocalypse, modern weapons can cause or hasten a host of environmental disasters, such as deforestation and erosion, global warming, desertification, or holes in the ozone layer. The devastating effects of military weapons on the environment is reflected throughout the history of the twentieth century, in World War I, World War II, the Korean and Vietnam wars, the Cambodian civil war, Gulf wars I and II, the Afghan civil war, and the Kosovo conflict. The Science for Peace Institute at the University of Toronto estimates that 10 to 30 percent of all environmental degradation in the world is a direct result of the various militaries. Military operations can affect land, air, wildlife, and water resources. A German report concluded that six to ten percent of the world’s air pollution is a result of military activity, and that the world’s military is also responsible for the emission of approximately two-thirds of all chlorofluorocarbon-113 released into the atmosphere. In modern warfare, environmental destruction can be a primary means of threatening or defeating one’s enemies. War itself can, and often does, mean war against the natural environment.

2NC Link/Spillover

Weakening detention authority decimates LOAC—sets a precedent for violating norms globally

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

U.S. International Obligations & Responsibilities and the International Rule of Law

The U.S. is in compliance with its international obligations and responsibilities. Al-Qaeda and Taliban combatants willfully engaged in unlawful belligerency en masse in violation of LOAC. Taliban combatants en masse willfully failed to meet the four criteria of lawful belligerency. Al-Qaeda combatants are stateless hostes humani generis, and also en masse willfully failed to meet the four criteria. As a matter of international law, both the Taliban and al-Qaeda are unlawful combatants. The U.S. has no requirement under international law to bestow POW status to such enemy al-Qaeda and Taliban unlawful combatants upon capture. No requirement exists to hold individual Geneva Convention art. 5 POW status tribunals to reaffirm gratuitously the unlawful combatant status of either the Taliban or al-Qaeda, nor, upon capture, their lack of POW status. The U.S. is treating humanely, beyond what is required by international standards, all al-Qaeda and Taliban unlawful combatant detainees interned at Guantanamo Bay. In accordance with customary international law, the U.S. is authorized to continue to hold these detainees until the end of armed conflict. At present, however, Taliban remnants and al-Qaeda remain a viable military threat against the national security interests of the U.S. and its allies. Unfortunately, the international armed conflict against al-Qaeda is highly likely to be long and sustained. The U.S. and its allies, through their militaries and other instruments of national power, in the exercise of their inherent right of collective self-defense, may continue to use armed force until the threat posed by al-Qaeda and its affiliates no longer exists. Al-Qaeda should not be underestimated in the wake of continuing international progress in the Global War against Terrorism. Considering al-Qaeda's declared hegemonic theocratic-political ideology, and the proven terrorist capabilities it continues to possess, al-Qaeda remains a clear and present danger to the national security interests of the U.S. and its allies. Nevertheless, the U.S. has no desire to, and will not, hold any unlawful [*82] combatant indefinitely. When individual detainees no longer pose a significant security threat to the international community, no longer possess any intelligence value, and are not facing criminal charges, the U.S. will release them. However, an unlawful combatant detainee accused of war crimes may be tried before a U.S. military commission. n83 Beginning in November 2001, the U.S. has spent over two and one half years updating its military commission procedures; and developing a military commission system that is just, in complete compliance with contemporary U.S. and international law, and one that is consistent with U.S. national security interests and its ongoing war efforts against al-Qaeda. If convicted in such a U.S. military commission, the detainee may be further confined to serve the term of imprisonment adjudged by the military commission. However, adherence to the international Rule of Law is at the crux of this entire matter. As an influential member in the international community and full supporter of the international Rule of Law, U.S. actions in regards to al-Qaeda and Taliban detainees could not be anything less than what is noted above. The U.S. and every nation in the world have the cardinal international duty, indeed the moral imperative, to encourage compliance with, and to discourage violations of international humanitarian law and LOAC regardless of domestic or international political objections and criticisms, ensuing controversies, or the difficulties of doing so. Casually affording Geneva Convention III POW status with its greater privileges and attendant implicit legitimacy to either al-Qaeda or the Taliban would turn a blind eye to this foundational duty. n84 To grant POW status to al-Qaeda or Taliban detainees [*83] would be to acknowledge that they are privileged combatants, and convey that they and these groups have a right to associate together and wage war in the manner that they do. It would be incorrect, irresponsible, and unwise for the U.S. to afford POW status to captured members of al-Qaeda and the Taliban as they are not entitled to, and are undeserving of this status. n85 International terrorists, and civilian-dressed combatants of a collapsed state ruled by a de facto government that willfully provides the terrorists safe haven, have never before been granted POW status upon capture in an international armed conflict. For a permanent member of the United Nations Security Council, who also is the world's premier military superpower and its leading global economic power, to do so would set a highly injudicious international legal precedent inconsistent with the Rule of Law and the long-term interests of the international community. It would recklessly foster future abuses in armed conflict by undermining directly long-standing rules of war crafted carefully to protect noncombatants [*84] by deterring combatants in armed conflicts from pretending to be protected civilians and hiding among them. All nations and their armed forces are subject to LOAC. Combatants in armed conflict who blatantly disregard these laws are outside of them and do not, upon capture at the discretion of the capturing party, receive several of their benefits. LOAC is only effective, and civilians protected in armed conflict, when the parties to a conflict comport their belligerency to such laws, and enforce consistently strict compliance with all the provisions of such laws. Parties to a conflict are significantly more likely to observe such laws if they have both affirmative incentives for complying with them and if appreciable negative consequences follow when such laws are disregarded or violated. Designating captured members of al-Qaeda or the Taliban as POWs would consequently place protected civilians and other noncombatants into much greater peril during future armed conflicts, because unlawful combatants would no longer experience sufficient negative consequences from endangering protected noncombatants by egregiously violating international law and customs. This eventuality is not attractive. A carte blanche designation of Geneva Convention III POW status by the U.S. to Taliban and al-Qaeda unlawful combatants certainly would be politically expedient internationally. By letting captured Taliban and al-Qaeda reap and enjoy every benefit of POW status, the U.S. would mollify temporarily some U.S. detractors. But, such U.S. action would be wrong. Just as protected noncombatant civilians have borne the consequences of the Taliban and al-Qaeda's previous perfidies and patent violations of international law, protected noncombatant civilians would also then be relegated to shoulder and suffer all the concomitant burdens and costs of the Taliban and al-Qaeda being accorded POW status. Shortsighted action to placate U.S. critics and dissentients momentarily would lastingly reward, rather than penalize, all unlawful combatants who contravene international humanitarian law and LOAC intentionally, continually, and abhorrently. LOAC should never be utilized, construed, or developed in such a way that would benefit terrorists and rogue states that provide aegis to terrorists, or in such a way that would otherwise serve the ends of terrorism. The negative prices that combatants who engage in armed conflict without meeting the requirements of lawful belligerency pay, that hostes humani generis pay, and that rogue states pay for unlawfully hosting or otherwise willfully supporting hostes humani generis, must remain high. Endorsing captured al-Qaeda, the Taliban, or other agents of global terror as POWs would be inapposite, as it may be viewed as symbolically elevating their international status. It would be tantamount to bestowing tacit international recognition and credibility to their reprehensible objectives, appalling atrocities, and insidious terrorist tactics. n86 [*85] The U.S. does not take lightly its international role, influence, obligations, and responsibilities. Classifying al-Qaeda or the Taliban captured enemy combatants as POWs under Geneva Convention III would have broad, and most undesirable ramifications. It would erode significantly a combatant's considerable, at times primary, incentive to comply with LOAC and thereby would increase substantially and unnecessarily the risks to civilians and other protected noncombatants in future armed conflicts. n87 Ultimately, woefully undercutting customary LOAC and international humanitarian law by granting POW status arbitrarily to unworthy, unlawful combatants would simply lead to an added loss of international respect for, and future observance of, long-established international armed conflict norms, customs, and laws. This would be unacceptable.
Human rights protections for combatants creates exceptions and legal ambiguity—destroys human rights precedents and hollows out LOAC
Modirzadeh, 10

(Head of Policy–Harvard Program on Humanitarian Policy and Conflict Research, “The Dark Sides of Convergence: A Pro-civilian Critique of the Extraterritorial Application of Human Rights Law in Armed Conflict,” International Law Studies Vol. 86)

Can the Moral Force of Human Rights Withstand Their Formal Application in Armed Conflict? Setting Human Rights Up to Fail The current focus on legalistic convergence (as opposed to actual operational practice and concrete examples of parallel application) undermines the moral power of human rights law, and threatens to diminish the hard-fought gains of human rights norms and rights discourse in the past several decades. To put it simply, we all know at an intuitive level that an Iraqi in Iraq under occupation cannot possibly enjoy the same human rights as I can as an American citizen in the United States. Yet, there is no way (so far) to translate that basic commonsense idea in discussions of international legal application. If the Iraqi cannot have the same rights during conflict or occupation as I do during peacetime in my home State, but human rights lawyers want to argue that he “has human rights,” what rights should he have? What does human rights mean if we strip it down this way, if we pick at which rights can be enforced in which circumstances by particular armies at particular times? As I have noted above in a different context, claiming that international law now recognizes the (full) applicability of IHRL to States fighting outside of their own borders creates expectations among the civilian population (as well it should). If I am told I have a bundle of rights, who has the duties? How do I claim them? Where do I go? This is a very different matter from explaining to the civilian population that the armed forces or the occupying power have an obligation tominimize civilian harm, to provide adequate access to basic lifesaving goods and not to attack civilians. Human rights is a set of negative and positive obligations, but more than that it is a manner of relating, one that is anathema to the relationship between soldiers and enemy civilians. The call for extraterritorial human rights application in armed conflict implicates human rights language and the promise of human rights in the very ugly business of control by an enemy military. Can this be expressed to the civilian population in a way that does not permanently pervert that population’s appreciation for human rights law? After the conflict is over, and the enemy forces are gone, will the civilians—now again citizens, no longer categorized by their status—be able to see human rights law in the same light? If convergence fails to deliver in any meaningful way in terms of material changes to the experience of civilians in armed conflict (and, given the lack of development of concrete operational rules for how military lawyers, planners and commanders might change their behavior as a result of adding human rights law to IHL, we have good reason to believe this might be the case), will human rights law and rights discourse suffer lasting damage? It is worth noting that the international community has invested tremendous resources in increasing the awareness of and respect for human rights among populations in the developing world—particularly in the Middle East58—against significant cultural and religious objections to universal rights. Human rights law has a long way to go before it is accepted as the framework for the relationship between the governed and the governors: how is this regime affected by the declaration that anymilitary force that happens to act on the territory has human rights obligations equivalent to those held by the home State? This is another way in which the distinction between IHL and IHRL reflects a serious and deep difference. As reflected in emerging scholarship, IHL has not historically had a “culture problem”: one finds very few debates in the post–World War II writing on IHL discussing cultural relativism versus universalism,multiple or plural interpretations of proportionality and distinction based on local norms, or different approaches to detention based on custom.59 Whether well-founded or not, IHL has generally been able to comfortably claim universal adherence and acceptance based on its practical credentials, its lack of the “name and shame” approach to enforcement andmonitoring, and its profound respect for the sovereign. IHL focuses (with some important exceptions) on the behavior of the professional military, and relies on its very limited scope of application and limited relevance to how States govern people’s daily lives to assert its relatively unchallenged dominance over the norms regulating armed conflict. In this light, if we consider the objections of the United Kingdom to full extraterritorial application of the CAT, arguing that it “could not have taken legislative or judicial measures of the kind required by Article 2 of the CAT in Iraq since legislative authority was in the hands of the Coalition Provisional Authority and judicial authority was in the hands of the Iraqi courts,”60 it seems that the current pro-convergence position would ask us to respond by accusing the British of seeking to maximize their military entitlements as an occupying power (including the power to interrogate security detainees or keep individuals in administrative detention with very minimal fair trial guarantees), while actively trying to avoid the increased protective and rights-based regulations of the CAT. However, one could also argue that there would be valid concern on the part of an Iraqi that the British ability to craft andmake decisions based on human rights ought to be limited, precisely because we would not want the British—as amilitary occupier—to have the kind of influence over Iraqi institutions that would arguably be necessary to fully respect human rights law vis-à-vis Iraqi individuals who find themselves before the courts. IHL keeps the British position limited: they have responsibility over their own actions vis-à-vis enemy civilians when they are taken into custody, when they are on the opposite end of a gun and when they are within the range of a bomb. Human rights law asks that the State with obligations to an individual takes real steps to permanently transform institutions that structurally violate rights. How will the still-fragile worldwide acceptance of human rights law and rights discourse fare as military forces are encouraged to take the helm of such transformations? Do we want to encourage foreign invading States to promote a human rights agenda vis-à-vis the population under attack? Can human rights law be respected in this manner, and would the population accept such an articulation of human rights? To put it another way, while I understand the short-term gains of demanding that the British respect human rights law in their actions in Iraq (one could perhaps argue that it would result in better trials, or less torture, though again this has yet to be convincingly demonstrated by any argument about how human rights law wouldmaterially change the current panoply of rules under IHL), I do not want an occupying power that has invaded my State to be recognized by the international community as having a “rights-based” relationship with my population. I do not want that State to be in a position to argue that it has to engage in certain institutional changes in order to be able to comply with its human rights obligations back home. I do not want a State that has no relationship to civil society in my country, has no long-term understanding of my population, its history, its religious values, etc., to have a hand in shaping its human rights framework simply by virtue of its choice to invade. Seen in this light, the aggressive promotion of full convergence by some human rights bodies and human rights lawyers seems to flip the legitimacy of the rights regime. One might argue that the current interpretation of extraterritorial applicability of IHRL in armed conflict is much more limited than I am suggesting—that human rights really apply only when the invading/attacking/belligerent State is in a quasi-governing stance vis-à-vis my population. But, given that there are no coherent legal grounds for this limitation, the concerns raised here should give pause to the march toward convergence. If convergence applies to detention today, how can we know whether it will be said to apply to speech, religion, education and elections tomorrow? What if it is argued (as one could well imagine in Iraq) that the invading or occupying State is in fact far better suited and experienced to enforce human rights law in these sectors than the host State? In this sense, in a context where human rights norms are currently under attack in much of the world for representing the wish of Western States to change developing countries, and where human rights discourse has recently had to defend itself after being marshaled by those who used human rights arguments to support the invasion of Iraq, the dilemmas of convergence raised here ought to be considered as serious threats to the legitimacy of the human rights project. The pro convergence position imagines a world in which the duty-bearers of rights held by individuals have an exchangeable responsibility that can be shifted between States, coalitions of States and even international organizations that happen to be acting upon a civilian population at any given time during armed conflict. Today, my human rights might be owed by the armed forces that happen to be transferring throughmy village, tomorrow bymy own State, the next day by the coalition forces that will occupy for several months. Something is lost in this shift, in this exchange. The governor-governed relationship that is central to the corpus of human rights, and central to rights talk and rights advocacy, is not only about who is held responsible before an international court, or what State holds the duty. It also empowers the rights-holder, and provides the central logic for the legitimacy of human rights law in gaining State consent and popular universality: the bonds of trust, geography, home, kinship, culture, refuge and family that create the context in which the governor-governed relationship takes shapemean that the rights-holder has a clear sense of who owes him respect of his rights, and why. It gives the rights holder the agency to change and impact the duty-bearer. IHL not only has no such provisions; it is inherently opposed to such a conception of relations.61 The admixture of what makes IHL legitimate and what makes IHRL legitimate may delegitimize both bodies of law, 
and impact the ways in which the law is able to regulate.
Link-Legal Protections

Expansion of legal protections for detainees undermines LOAC—it demands strong deference to executive authority

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

C. Length of Taliban and Al-Qaeda Unlawful Combatant Preventive Detention [*60] According to well-settled LOAC, the historical practice among nations, and the spirit and principles contained within Geneva Convention III, art. 118, n63 the U.S. may continue to hold both lawful and unlawful combatant detainees for the entire duration of the present international armed-conflict; that is, until the cessation of hostilities. Unless a captured combatant has been justly tried, convicted and sentenced to confinement, the lawful internment of any captured combatant in time of international armed conflict is not punitive, nor is it a form of pre-trial custody or confinement. It is mere preventive detainment that is fully authorized under LOAC. n64 LOAC is unambiguous in this regard, authorizing throughout history the long-term preventive detention of combatants in an international armed conflict by the capturing party until the cessation of hostilities. Al-Qaeda and Taliban detainees are being interned as enemy combatants in an ongoing international armed conflict. Such long-standing, clear international authority to detain subdued enemy combatants is provided to a capturing party because of the understandable and compelling rejection of the unpalatable alternatives. While captured combatants are detained during active hostilities, there is no requirement under international law to charge such detainees with a crime or, before they are charged, to provide them legal counsel to challenge their detention. n65 No nation at war has ever done so. Nor, during ongoing hostilities, has any nation ever allowed captured and detained enemy combatants to access its civilian court system in order to challenge their detention. Mere detention of captured combatants during time of hostilities is not a criminal judicial process. It is a military action to disarm enemy combatants, as well as a means to facilitate the gathering of military intelligence. Most importantly, however, it supports the ongoing war effort and avoids prolonging the conflict by removing hostile combatants from the battlefield. Through the preventive quarantine of unlawful combatant [*62] detainees in Guantanamo Bay, they are curtailed, from again taking up arms illegally and fighting, or otherwise supporting the fight, against the U.S. and its coalition allies during the current ongoing global armed conflict. Al-Qaeda and the Taliban are in a self-professed Islamist jihad - a nihilistic holy war without end against all people who do not believe as they do, including fellow Muslims who hold different views. It is therefore al-Qaeda and the Taliban, not the U.S., who have made the duration of the detention of captured al-Qaeda and Taliban unlawful combatant detainees seemingly open-ended. Releasing prematurely such detainees would have the operative effect of reinforcing the enemy's combat forces. The repatriated forces likely then would simply return to their jihad arena of battle, re-engage U.S. and allied forces, and perpetrate more acts of terrorism against protected civilians. n66

Legal rights for detainees makes LOAC unenforceable
CSP, 2

(Center for Security Policy, Excerpts from articles written by History Profs at Oxford & Sarah Lawrence and WSJ Editorial, Worried About Civilian Casualties in the War on Terror? Don’t Allow Terrorists to Masquerade as Non-Combattants, 2/13, http://www.centerforsecuritypolicy.org/2002/02/13/worried-about-civilian-casualties-in-the-war-on-terror-dont-allow-terrorists-to-masquerade-as-non-combattants-2/)

Fortunately, in recent days, two published items have helpfully clarified the compelling reasons for the U.S. government to continue rejecting appeals to call the detainees POWs. The first is an excellent White Paper by the Foundation for Defense of Democracies co-authored by Andrew Apostolou, an historian at Oxford University, and Fredric Smoler, a professor of history at Sarah Lawrence College. The second appeared as an editorial in the Wall Street Journal on 11 February. Both should be required reading for everyone participating in the debate over those incarcerated at Gitmo. Excerpts from The Geneva Convention Is Not a Suicide Pact by Andrew Apostolou and Fredric Smoler, Foundation for the Defense of Democracy Maintaining a strict distinction between lawful combatants (conscripts, professionals, militiamen and resistance fighters) and unlawful combatants (such as bandits and terrorists) not only protects the dignity of real soldiers, it safeguards civilians. By defining who can be subject to violence and capture, the horror of war is, hopefully, focused away from civilians and limited to those willing put themselves in the line of fire, and seek no cover other than that acquired by military skill. If we want soldiers to respect the lives of civilians and POWs, soldiers must be confident that civilians and prisoners will not attempt to kill them. Civilians who abuse their non-combatant status are a threat not only to soldiers who abide by the rules, they endanger innocents everywhere by drastically eroding the legal and customary restraints on killing civilians. Restricting the use of arms to lawful combatants has been a way of limiting war’s savagery since at least the Middle Ages. In addition to the legal and military practicalities, there is an obvious moral danger in setting the precedent that captured terrorists are soldiers. Not only does that elevate Mohammad Atta from a calculating murderer into a combatant, it puts the IRA, ETA and the Red Brigades on a par with the Marine Corps and the French Resistance. The U.S. is trying hard to find the most humane way to wage, and win, this war. There is no precedent for this challenge and no perfect legal model that can be taken off the shelf. Yet it is precisely because the U.S. takes the Geneva Convention seriously, with both its protections for combatants and the line it draws between combatants and civilians, that the U.S. is being so careful in the use of the POW label. Some of the detainees may yet be termed POWs, but restricting the Geneva Convention’s protections to those who obey its rules is the only mechanism that can make the Geneva Convention enforceable. Supreme Court Justice Robert Jackson once said that the U.S. Constitution is not a suicide pact. Neither is the Geneva Convention. If well-meaning but misguided human rights activists turn the Geneva Convention into a terrorist’s charter and a civilian’s death warrant, the result will be that it will be universally ignored, with all that implies for the future of the international rule of law. Geneva Conviction Review & Outlook The Wall Street Journal, 11 February 2002 If international human rights groups had the courage of their convictions, they’d applaud President Bush’s decision last week that the Geneva Convention applies to Taliban, but not al Qaeda, fighters captured by the U.S. In doing so, he is showing more respect for the Convention than his critics. The core purpose of the Geneva Convention is to encourage the conduct of war in a way that minimizes violence to civilians. Another aim is to encourage respect for basic human dignities — toward civilians, combatants and captives. Yet another goal is to encourage warring powers to set up chains of command to ensure that combatants are held responsible for their actions. One of the most important ways the Convention accomplishes these goals is to require that warring parties make a distinction between combatants and civilians. Soldiers are supposed to be subject to a chain of command, wear insignia and carry their arms openly; they are required to abide by the laws of war, which forbid attacks on civilians. If they don’t, then they’re not soldiers; they are illegal combatants, not entitled to the protections of the Convention. Breaking down this distinction — as the human rights groups wish to do — would have the effect of legitimatizing terrorists and giving them more incentives to hide among civilians and go after civilian targets.

Link-Civilian Courts

Right to civilian courts not part of LOAC—military necessity is the key determination for jus in bello 

Bialke, 4

(Lt. Colonel, MA & JD-University of North Dakota, LLM-University of Iowa, “Al-Qaeda & Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Conflict,” 55 A.F. L. Rev. 1, Lexis)

Regardless of how well or how long the U.S. treats and safeguards the detainees, the U.S. is highly unlikely to grant POW status and all its benefits to either al-Qaeda or Taliban detainees. In the past, the U.S. has prosecuted some al-Qaeda and other captured international terrorists in U.S. Federal courts. Given that the unlawful combatant detainees in Guantanamo Bay were captured in an international armed conflict, however, the U.S. may also, in the interests of U.S. national security and the pursuit of justice, try them before U.S. military commissions for unlawful belligerency, crimes against humanity, and other violations of LOAC and international humanitarian law. There can never be a lasting peace without justice. Just as important, opposing forces are not deterred when LOAC is not enforced and violators held accountable during conflict and post-conflict. Accordingly, customary international law imposes on every country the universal resolute duties of preventing, investigating, and prosecuting LOAC violations. An unlawful combatant captured in an international armed conflict is subject to be tried for unlawful belligerency and other crimes of war by the unlawful combatant's own country (presuming the unlawful combatant's country of origin is willing to do so and adequate jurisdiction exists). An unlawful combatant may also be tried by the country whose nationals were victimized by the unlawful combatant's crimes of war; the International Criminal Court (if specific jurisdictional criteria are met); an ad hoc international war crimes court (because, in the Taliban/al-Qaeda detainee cases, no existing international tribunal has any form of jurisdiction over them); or within the criminal justice system of the country where the unlawful belligerency occurred. However, this is not to say that an unlawful combatant is entitled access to such domestic civilian courts, foreign civilian courts, or international tribunals. The laws of armed conflict also recognize pragmatically that military necessity, the realities of combat, and the complexities of the battlefield during armed conflict and post-conflict do not usually allow for such comprehensive judicial due process. The laws of armed conflict instruct that a captured unlawful combatant is not necessarily a mere common criminal suspect who always would be entitled to the entire breadth of peacetime domestic criminal legal rights and all the associated trappings of civilian judicial due process. An unlawful combatant captured in an international armed conflict does not have a right to choose a civilian forum over a military one. In particular, a violation of LOAC, such as a combatant wearing civilian attire in combat with perfidious intent, does not generate a right to a civilian criminal trial. It disentitles it. 
pounders
Obama still retains virtually unlimited detention authority under LOAC

Stimson, 13

(Senior Fellow and Manager, National Security Law Program-Heritage, “Law of Armed Conflict and the Use of Military Force,” 5/16, http://www.heritage.org/research/testimony/2013/05/the-law-of-armed-conflict)

The AUMF and Detention Authority

Despite the fact that the express language of the AUMF does not include the words “detention,” each of the three branches of the federal government, including the Executive Branch across two administrations, has recognized that the AUMF necessarily includes the power to detain those subject to the boundaries of the AUMF. In June 2002, the Bush administration argued in its brief before the Fourth Circuit in the case of United States v. Hamdi, that the authority to detain Yasser Hamdi flowed from the Commander in Chief’s Article II powers and from the “statutory authorization from Congress…Furthermore, the President here is acting with the added measure of the express statutory backing of Congress.” It cited the AUMF. Similarly, in its brief before the Supreme Court in Hamdi in 2004, the Bush administration argued that its detention authority stemmed, in part, from the AUMF as that authority “comes from the express statutory backing of Congress.” And, as is well known by now, the Supreme Court held in Hamdi that “Congress has in fact authorized Hamdi’s detention, through the AUMF.” As the Court explained, citing longstanding, consistent executive practice and the law of war, “detention of individuals [who fought against the United States as part of the Taliban], for the duration of the particular conflict in which they were captured, is so fundamental and accepted an incident to war as to be an exercise of the ‘necessary and appropriate force’ Congress has authorized the President to use.”[10] The Bush administration relied on the AUMF’s detention authority in subsequent cases, including those regarding Jose Padilla and Ali Saleh Kahlah al-Marri. The Obama administration has continued to rely on the AUMF for detention authority. In its first brief before a court on the matter—here, in the context of habeas litigation from three Guantanamo detainees—the administration argued that “The United States bases its detention authority as to such persons on the Authorization for the Use of Military Force.”[11] Their brief went on to say that “detention authority conferred by the AUMF is necessarily informed by principles of the laws of war,”[12] which is a position also taken by the Bush administration and the courts in numerous instances. In particular, it arrived at the following “definitional framework,” premised on the application of the law of armed conflict to the AUMF, that has subsequently been upheld by the United States Court of Appeals for the D.C. Circuit: The President has the authority to detain persons that the President determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, and persons who harbored those responsible for those attacks. The President also has the authority to detain persons who were part of, or substantially supported, Taliban or al-Qaida forces or associated forces that are engaged in hostilities against the United States or its coalition partners, including any person who has committed a belligerent act, or has directly supported hostilities, in aid of such enemy armed forces[13]. Congress, in turn, ratified that framework in Section 1021 of the 2012 National Defense Authorization Act (“NDAA”). That provision “affirms” the authority of the President under the AUMF to detain certain “covered persons”: A person who planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored those responsible for those attacks. A person who was a part of or substantially supported al-Qaeda, the Taliban, or associated forces that are engaged in hostilities against the United States or its coalition partners, including any person who has committed a belligerent act or has directly supported such hostilities in aid of such enemy forces. And although there have been differences between the two administrations in terms of their reliance on Article II powers and detention authority, the fact remains that both administrations have consistently relied on the AUMF to justify detention of members of al Qaeda, the Taliban, and associated forces.

Ev says domestic courts undermine legitimacy
Buchanan 13 - Government professor @ UT Austin

(Bruce, Presidential Power and Accountability: Toward a Presidential Accountability System, Routledge, pgs. 44-6)

Historically, particularly in the national security arena, the Supreme Court has encouraged presidents more than it has restrained them (Matheson, 2009: 79). For example, it has endorsed the controversial idea that the president is the "sole organ" in foreign affairs (Justice Sutherland in the 1936 Curtiss-Wright case). And it has at least indirectly validated the idea that the president has "inherent power" to do what is necessary to resolve emergencies (in the 1952 Youngstown case the majority disallowed Truman's seizure of the steel mills, but accepted, to varying degrees in different concurring opinions, Truman's claim of inherent unstated constitutional power to act in emergencies).¶ The mixed signals of Youngstown aside, judicial deference to the executive has been the norm in time of war. This makes four recent Supreme Court decisions striking down Bush Administration power assertions a departure from the custom, dating from the 1950s, of using procedural dodges to avoid judgment. According to presidential constitutionalism expert Scott Matheson, it also illustrates how the Court may embolden another accountability agent: the Congress. Matheson argues that for much of the Bush presidency Congress was passive in the face of executive power claims. But the Court set limits and the executive "retreated in the face of judicial review" which helped to encourage the "welcome participation of a coordinate branch" in the form of congressional pushback after the Democrats assumed control in 2006 (Matheson, 2009: 88, 89). These four cases, plus a recent lower court case of similar import, side against the president by tilting toward civil liberties rather than national security.¶ In Hamdan v. Rumsfeld (2006) the Supreme Court, by a 5-3 margin, repudiated the administration's plan to put Guantanamo detainees on trial before military commissions, saying that they were not authorized by federal statute and violated international law (Greenhouse, June 30, 2006: Al). Two other features of the majority decision cut against the administration's understanding of its powers. The Court ruled against the administration's argument that the congressional authorization for the use of military force passed shortly after the September 11, 2001 attacks on the World Trade Center could be interpreted to authorize the military commissions. This ruling put in jeopardy the administration's argument that the same authorization might legitimize its domestic wiretapping program (see below). The Court also ruled that a provision of the Geneva Conventions known as Common Article 3 applies to Guantanamo detainees and is enforceable in federal courts. Article 3 requires humane treatment of captured combatants and prohibits trials except by "a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized people" (quoted in Greenhouse, June 30, 2006: Al).¶ In response to the ruling that the military commissions were not authorized by federal statute, Congress passed the Military Commissions Act of 2006. Signed into law by President Bush shortly after its passage, the Act established rules for trying detainees before special military tribunals, narrowed the Geneva protections available to detainees, and dismissed several hundred detainee lawsuits from the federal courts, replacing habeas corpus review with a more limited and streamlined process. This law also rejected the high court's view in Rasul v. Bush (2004) that Guantanamo detainees may file habeas corpus challenges in U.S. courts. And it tested a proposition set out in Hamdi v. Rumsfeld (2004) which held that U.S. citizen-detainees accused of being enemy combatants must be able to examine the factual basis for detention and be given a fair opportunity to rebut the government's allegations before a neutral decision maker. Granting of habeas corpus rights would meet this standard. But the opinion leaves open the possibility that the standard might also be met by an "appropriately authorized and properly constituted military tribunal." The 2006 Military Commissions Act attempted to meet the standard with the "limited and more streamlined process" noted above (Richey, October 17, 2006: 1). But in a 5-4 2008 decision, Boumediene v. Bush, the Court held that the 2006 Military Commission Act cannot deny full habeas corpus rights to Guantanamo detainees because the procedures it established were not an adequate substitute (Greenhouse, June 13, 2008: Al).¶ Another liberty versus security ruling in August 2006, this one by federal district court judge Anna Diggs Taylor in response to a lawsuit filed by the American Civil Liberties Union, deserves mention. Judge Taylor ruled that the National Security Agency's program to wiretap the international communications of some Americans without a court warrant, secretly approved by President Bush shortly after the 9/11 attacks, violated the Fourth Amendment to the Constitution prohibiting unreasonable searches and seizures, and also the 1978 Foreign Intelligence Surveillance Act (FISA) which requires warrants from a secret court for intelligence wiretaps involving people in the United States.¶ The principled political disagreement over this issue (and the detainee cases) is well illustrated by the contrasting views expressed immediately after the Taylor decision on the leading editorial pages of liberal and conservative America', the New York Times and the Wall Street Journal. These views well capture the essential differences that have divided both the Supreme Court (split decisions) and opposition elite opinion on the scope of presidential power. Said the Times: "The ruling eviscerated the absurd notion that ... the Congress authorized Mr. Bush to do whatever he thinks is necessary when it authorized the invasion of Afghanistan ... [this judge has] reasserted the rule of law over a lawless administration ..." (Ruling for the Law, August 18, 2006: A18). Said the Journal:¶ In this [terror war] environment monitoring the communications of our enemies is neither a luxury nor some sinister plot to chill domestic dissent. It is a matter of life and death ... The real nub of this dispute is the Constitution's idea of "inherent powers" ... the Constitution vests the bulk of the war-making power with the President. It did so, as the Founders explained in the Federalist Papers, for reasons of energy, dispatch, secrecy and accountability ... Judge Taylor can write her opinion and pose for the cameras—and no one can hold her accountable for any Americans who might die as a result.¶ (President Taylor, August 18, 2006: At8)¶ Why did the Court abandon its traditional deference to the executive at war in these cases? It did so because the Bush Administration has been among the most aggressive in history in its attempts to expand presidential power at the expense of individual liberties (Matheson, 2009: 6). Even some conservative justices had doubts about Bush arguments in particular cases (Bravin, June 26, 2008: A10). Nevertheless, the fundamental, principled disagreement between liberal judges seeking to protect individual liberties and conservative judges who generally favor granting more deference and flexibility to the president in wartime is likely to continue.¶ But according to some analysts, this disagreement extends beyond principle and beyond presidential power. If they are right, it points to dysfunctions that, while potentially correctible, constitute a latent threat to Court legitimacy.
Bottom of sonn evidence says Geneva ie ILAW says it applies to military courts

Sonn 7— 2008 J.D. candidate, Loyola University New Orleans College of Law; B.S., Political Science (major), Justice Systems (minor), 2005, Truman State University

(Matthew, “HAMDAN V. RUMSFELD: A BAD DECISION WITH THE BEST INTENTIONS - WHY THE COURT WAS WRONG IN INTERPRETING THE GENEVA CONVENTIONS AND WHAT SHOULD BE DONE,” 19 Pace Int'l L. Rev. 143, Fall 2007, Lexis)

Court noted that commentary for the Fourth Geneva Convention states that the term "regularly constituted" courts includes military courts, but excludes special tribunals. n67 Although the term "regularly constituted" is not defined in the Geneva Conventions, the Court states that it has been understood to include the minimum protections of customary international law, and did not encompass the military commissions at issue here. n68 Even though Common Article 3 is very broad in what it permits, the commissions here are outside of its scope. n69
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Squo problems are self-correcting but the plan alters the underlying framework

Jens D. Ohlin, Cornell Law School Professor, 11/26/2012, Is Jus in Bello in Crisis?, http://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=1106&context=clsops_papers
Reports abound that jus in bello is in crisis and that the putative armed conflict between the United States and al-Qaeda is itself the casus belli of the legal crisis.1 The protestations are loud, vociferous and panicky: targeted killings against suspected terrorists have eroded respect for the principle of distinction; drone strikes violate the principle of proportionality; targeting is now based on status rather than conduct, violating deeply held principles of justice, or the reverse, violating other principles of justice. While some of these complaints may be based in reality, others are some- times layered with exaggerations, either regarding the nature of the trans- gression or the clarity and universality of the original norm. If the use of drone technology against non-state actors has made anything clear, it is this: there is far less agreement regarding the application of core principles of in- ternational humanitarian law (IHL) and international criminal law (ICL) than previously thought, especially between nations that rely on aerial bomb- ing and those that are subject to its deadly technology. In fact, the disagreements regarding the content and scope of core IHL principles predates the use of drones, and has long preoccupied international tribunals.2 However, the drone program has thrown into stark relief a set of controversies that can now be catalogued, addressed, and possibly resolved (or at the very least ren- dered explicit). The task of this introduction is to catalog and explain these core areas of disagreement, liberating the individual authors of this symposi- um from doing so and freeing them to engage with more specific issues in greater depth. Most of the legal issues raised by the American drone campaign are, predictably, alleged jus in bello violations, though a few issues sound in jus ad bellum. For example, human rights critics and other commentators occa- sionally complain that the asymmetrical nature of the lethal force of drones makes the resort to force too easy.3 Since drones are remotely piloted, attack- ing forces can neutralize their intended target and risk no loss of life when their drones are deployed. The question becomes whether the asymmetrical nature of the risk offends, on a conceptual level, the basic paradigm of co- equal belligerents who meet each other on the battlefield and run the recipro- cal risk of killing and dying – a paradigm encapsulated by the chivalric con- ception of warfare, a conception already placed under pressure by the devel- opment, in World War II, of aerial bombardment, but whose pressure has been inflated into pure displacement now that pilots are remotely housed out of harm’s way. The issue of aerial risk received widespread notice when NATO required its pilots to fly above 15,000 feet when bombing Serbian tar- gets during the conflict over Kosovo – a decision that allegedly prioritized force protection over civilian collateral damage. Indeed, not a single pilot died during the conflict, and critics complained that NATO’s obsession with zero casualties impermissibly prioritized the lives of soldiers over the lives of civilians. That being said, there would be something odd about a putative rule of international law that prevented an attacking force from lowering the risk to its own personnel, as it does with drones, when lowering the risk to one’s own personnel does not increase the risk of collateral damage to enemy civilians as it might have in Serbia.4 On a more practical level, the question is whether the asymmetrical use of force, and the low risk of civilian casualties, will erode one of the auto- matic enforcement mechanisms of the Article 2 prohibition on the use of force in the UN Charter. In the past, the aggressive use of force in contravention of the Charter was only possible when a country risked its own personnel, thus providing a self-interested reason to comply with the legal prohibition on the use of force, in addition to more principled reasons for compliance. If aggressive force can be deployed without risk, will more nations ignore the Charter (and customary law) prohibition on the use of force? In this vein, it is perhaps sufficient to note that the problem is not new and that nuclear weapons may also be used without risk. The solution to the nuclear dilemma was the deterrent rationale expressed in the Mutually Assured Destruction Doctrine, which became a reality once nuclear weapons proliferated. The coming proliferation of drone technology may well solve the same issue again and provide an internal check on over-deployment of drone technology. Turning now to jus in bello problems raised by targeted killings, the issues can be classified into five discrete categories: (1) the existence of a pu- tative armed conflict with al-Qaeda; (2) the contentious relationship between IHL and IHRL; (3) whether targeted terrorists are civilians or combatants; (4) whether drone operators enjoy the privilege of combatancy; and (5) the nature of proportionality calculations when civilians are collateral victims. Each category will be addressed in order to express the full landscape of legal dispute and evaluate whether jus in bello is truly in crisis. The resulting por- trait will reveal that most of these fissures pre-date the development of drone technology and are simply emblematic of a pre-existing disunity that consistently threatens the underlying reciprocity of IHL.

