1ac
Same as round 1

2ac

2ac t restrict

Their restrict evidence begs the question of what we have to restrict--Authority is a question of jurisdiction 

Random House Dictionary, 2013, http://dictionary.reference.com/browse/authority

au·thor·i·ty [uh-thawr-i-tee, uh-thor-] Show IPA noun, plural au·thor·i·ties. 1. the power to determine, adjudicate, or otherwise settle issues or disputes; jurisdiction; the right to control, command, or determine. 2. a power or right delegated or given; authorization: Who has the authority to grant permission?
Restricting jurisdiction of self-defense authority restricts war powers authority

Manget, law professor at Florida State and formerly in the Office of the General Counsel at the CIA, No Date
(Fred, “Presidential War Powers,” http://media.nara.gov/dc-metro/rg-263/6922330/Box-10-114-7/263-a1-27-box-10-114-7.pdf)

The President has constitutional authority to order defensive military action in response to aggression without congressional approval. This theory of self-defense has justified many military actions, from the Barbary Coast to the Mexican-American War to the Tonkin Gul£. 29 The Supreme Court has agreed. In The Prize Cases, it found that President Lincoln had the right to blockade southern states without a congressional declaration of war: "If a war be made by invasion of a foreign nation, the President is not only authorized but bound to resist force by force. He does not initiate the war, but is bound to accept the challenge without waiting for any special legislative authority. " 30 In a case arising out of the Vietnam war, the defendant claimed that draft law was unconstitutionally applied to him because Congress had not declared war. The court rejected that claim, stating that on the basis of the Commander in Chief power, "Unquestionably the President can start the gun at home or abroad to meet force with force. " 3 1 When the President acts in defense of the nation, he acts under war powers authority.

Commander in Chief powers are the justification for TK

Marcy Wheeler 13, founder of EmptyWheel – a national security blog, PhD in comparative lit, The AUMF Fallacy, http://www.emptywheel.net/2013/02/18/the-aumf-fallacy/
And ultimately, we should look to what Stephen Preston — the General Counsel of the agency that actually carried out the Awlaki killing — has to say about where the CIA gets its authorization to engage in lethal covert operations.

Let’s start with the first box: Authority to Act under U.S. Law.

First, we would confirm that the contemplated activity is authorized by the President in the exercise of his powers under Article II of the U.S. Constitution, for example, the President’s responsibility as Chief Executive and Commander-in-Chief to protect the country from an imminent threat of violent attack. This would not be just a one-time check for legal authority at the outset. Our hypothetical program would be engineered so as to ensure that, through careful review and senior-level decision-making, each individual action is linked to the imminent threat justification.

2ac soft law cp

Hard law is necessary to solve clarity for international legal regimes and norms

Gregory Shaffer, Professor of Law, University of Minnesota Law School, and Mark Pollack, Professor of Political Science and Jean Monnet Chair, Temple University., Sept 2011, ARTICLE: HARD VERSUS SOFT LAW IN INTERNATIONAL SECURITY, 52 B.C. L. Rev 1147
This view of soft law as crystallizing into hard law has its parallels in the view of state practice evolving into customary international law. But now the process takes place in a world in which written international law has proliferated and somewhat displaced the role of customary international law.55 Similarly, moving from hard treaty law as a starting point, we shall see below that both scholars and advocates of specific causes, such as humanitarian intervention, have depicted soft law instruments as supplementing, elaborating, and progressively developing existing hard law. Soft law, in this sense, represents a modern variant of the “law to be made,” lex ferenda, which reflects the aspiration of law’s progressive development.56

This Article aims to deepen our understanding of the interaction of international legal instruments in a world of fragmented international legal fora and regimes in which legal instruments have varied distributive consequences for different states. Our framework has its predecessor in legal realist analysis of the development of customary international law—that of the New Haven School of international law.57 As Myres McDougal classically wrote in respect of customary international law, it develops through a process of continuous interaction, of continuous demand and response, in which the decision-makers of particular nation states unilaterally put forward claims of the most diverse and conflicting character . . . and in which other decisionmakers . . . weigh and appraise these competing claims in terms of the interests of the world community and of the rival claimant, and ultimately accept or reject them.58

International law in this view is a process of making claims and responding to them. In our contemporary world of written instruments, the interaction of hard and soft law should be viewed in this light.

With this background, we now turn to clarify the definition of hard and soft law, and elaborate the conventional depictions of their respective advantages and complementary interaction. We then turn to address the scope conditions under which states and other actors deploy hard and soft law as complements or antagonists, and the hypotheses derived from our theoretical framework.

B. Defining Hard and Soft Law Along a Spectrum

In our previous scholarship, we have demonstrated the complexities inherent in defining hard and soft law.59 The definitions applied in the existing literature have tended to split across positivist–realist lines.60 Many positivist legal scholars, for instance, frame the distinction between hard and soft law using a simple, binary binding/non-binding divide.61 Some such scholars take this further still, finding the very concept of soft law to be illogical because law by definition cannot be “more or less binding.”62

In the world of practice, however, actors are faced not with a binary choice, but with a range of legal options to structure their interactions. It is well documented that actors’ use of international agreements has proliferated over the last decades, representing a legalization of international relations.63 These actors use different types of international agreements with distinct characteristics to further their particular aims. Kenneth Abbott and Duncan Snidal advance a concept of legalization that provides a useful tool for understanding actors’ choices in terms of an agreement’s characteristics.64 International agreements, they maintain, can be usefully viewed as varying across three dimensions: (1) obligation, (2) precision of rules, and (3) delegation to a third-party decision-maker. Taken together, these characteristics can give an agreement a “harder” or “softer” legal character.65

Hard and soft law can thus be distinguished in terms of variation along a spectrum. Hard law, as an ideal type, “refers to legally binding obligations that are precise (or can be made precise through adjudication or the issuance of detailed regulations) and that delegate authority for interpreting and implementing the law.”66 By contrast, “[t]he realm of ‘soft law’ begins once legal arrangements are weakened along one or more of the dimensions of obligation, precision, and delegation.”67 Because international agreements almost invariably exhibit different weaknesses along one or more of these dimensions, they can be viewed in terms of having harder or softer law characteristics. For instance, if an agreement is not formally binding on the parties, it is softer in this first sense. If a formally binding agreement is vague, however, it exhibits softer characteristics along the precision dimension because it enables the parties to exercise almost complete discretion as to its implementation.68 Finally, if an agreement fails to provide a monitoring or enforcement mechanism, then the agreement is softer along this third dimension because there is no third-party to resolve interpretive disputes arising out of the agreement’s implementation.69 Without a thirdparty interpreting the legal provisions which govern a dispute, the parties to the dispute can discursively justify their acts more easily in legalistic terms, and with less consequence, whether in terms of reputational costs or other sanctions.70 Such a third party could, at a minimum, provide a “focal point” around which parties can reassess their positions.71

Although some scholars have questioned this characterization of law in terms of these three attributes,72 we believe that this framework provides a clear, nuanced, and theoretically neutral framework for operationalizing the hardand soft-law distinction in terms of international law’s development.73 Their conceptualization presents a spectrum of choices facing state and non-state actors, as opposed to a binary one, and it does not prejudge the value or effectiveness of these choices, all of which renders it particularly useful for our analyses of how hard and soft law interact.74

C. Hard and Soft Law as Alternatives, Complements, and Antagonists

This Section summarizes our existing argument about the three manners in which actors may deploy hard and soft law.75 First, we examine how these two forms of law may exist as alternatives, exploring the relative advantages and weaknesses of both hard and soft law.76 We next explore the use of hard and soft law as complements, whereby soft law either evolves into hard law or is used to fill gaps in hard-law instruments.77 Finally, we consider a scenario commonly overlooked by other scholars in the field: the deliberate use of hard and soft law as

antagonists.78

1. As Alternatives 

To effect specific policy goals, state and private actors increasingly turn to legal instruments that are harder or softer in manners that best align with such proposals. n79 These variations in precision, obligation, and third-party delegation can be used strategically to advance both international and domestic policy goals. Much of the existing literature examines the relative strengths and weaknesses of hard and soft law for the states that make it. It is important, for our purposes, to address these purported advantages in order to assess the implications of the interaction of hard and soft law on each other.

Hard law as an institutional form features a number of advantages. n80 Hard law instruments, for example, allow states to commit themselves more credibly to international agreements by increasing the costs of reneging. They do so by imposing legal sanctions or by raising the costs to a state's reputation where the state has acted in violation of its legal commitments. n81 In addition, hard law treaties may have the advantage of creating direct legal effects in national jurisdictions, again increasing the incentives for compliance. n82 They may solve problems of incomplete contracting by creating mechanisms for the interpretation and elaboration of legal commitments over time, n83 including through the use of dispute settlement bodies such as courts. n84 In different ways, they thus permit states to monitor, clarify, and enforce their commitments. Hard law, as a result, can create more legal certainty. States, as well as private actors working with and through state representatives,  [*1163]  should use hard law where "the benefits of cooperation are great but the potential for opportunism and its costs are high." n85

CP doesn’t spill up

Edward Swaine, Associate Professor, George Washington University Law School, 2010, The Political Economy of Youngstown, http://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=1017&context=faculty_publications
Attaching legal consequence to non-statutory actions, or even inaction, is in tension with constitutional principles requiring that Congress attend to legislative formalities. Professor Tribe, for example, has objected to employing “a constitutional default rule regarding the scope of executive power . . . that purports to discern what Congress meant by what it failed to say”109 – including Justice Jackson and some of his Youngstown colleagues among the offenders – because “it is essential that such [congressional] approval or disapproval take the form of legislation made through Article I’s formal procedures of bicameral voting and presentment to the President.”110 Still, one can distinguish Justice Jackson’s inquiry, which sought to establish the appropriate degree of judicial scrutiny, from an Article I threshold for determining whether an action can have binding legal force for third parties.111 The sounder objection is that Justice Jackson took a stricter approach to the President’s powers – insisting, for example, on finding non-nebulous grounds for executive branch authority,112 and on enabling the public to realize “the extent and limitations of the powers that may be asserted.”113 His view of Congress’s implied will contrasts awkwardly, in other words, with the admonition that affirming the possession of presidential powers “without statute” yields a power that “either has no beginning or it has no end.”114
Resolutions have the same political cost as legislation
Jacob Gerson, U. Chicago Ast. Professor Law, Eric Posner, U. Chicago Law Professor, December 2008, Article: Soft Law: Lessons from Congressional Practice, 61 Stan. L. Rev. 573
But why is Congress's statement credible? Maybe Congress does not really mean that it disapproves of the Iraq war, but is trying to obtain some short-term political advantage by pandering to temporary passions. Perhaps the legislature is exploiting a transient public mood in the hope of pressuring the President to yield in some other political disputes between the two branches.¶ [*589] A standard insight of the signaling theory literature in economics is that as a general matter, a statement is credible when it is accompanied by a costly action in particular, an action that is more costly for a dishonest speaker to engage in. n66 Passing resolutions is costly: it takes time that could be used for other things passing legislation, engaging in constituent service, meeting supporters, enjoying leisure. These other activities benefit members of Congress either directly or by improving their chances for reelection. If Congress spends resources to enact a resolution disapproving the Iraq war, observers will rationally infer that Congress cares more about this issue than it cares about other issues for which it does not enact resolutions. In turn, people who are taking actions with an eye toward how Congress might, in the future, regulate the Iraq intervention or other military interventions would do well to take note of the resolution.

2ac Quantum CP

No impact – limitations to when absolutely necessary

Jack Goldsmith, 10/13/13, Thoughts About the Obama Administration’s Counterterrorism Paradigm in Light of the Al-Liby and Ikrima Operations, www.lawfareblog.com/2013/10/thoughts-about-the-obama-administrations-counterterrorism-paradigm-in-light-of-the-al-liby-and-ikrima-operations/
In sum, As Mary and Marty suggest, the al-Liby operation is a textbook example of how the Obama administration would like counterterrorism operations to work in the future: Non-covert DOD lead in capturing a high-value target, followed by shipboard interrogation and Article III trial.  But I think the al-Liby episodes will continue to be the exception, not the rule.  The USG will likely continue to prefer (a) working to assist foreign governments to deal with the terrorist threats within their borders themselves, and (b) using drones on occasion (but at a reduced rate overall) when necessary.  Capture operations in foreign countries will only be attempted when the foreign government consents (or its non-consent will not be a large political problem), and the target is high-value, and the threat of troop and civilian casualties is quite low.  They will be attempted, in other words, very rarely, and thus the Article III criminal process for foreign terrorists will be used very rarely.  A related implication is this:  Drone operations might well continue to decrease because of the Afghanistan exit and a new assessment of the strategic costs of drones, but we should not expect capture operations followed by Article III trials to grow in response to still-extant foreign counterrorism threats.  The big question, of course, is whether the reduced use of drones, without a robust incapacitation mechanism to replace it, will be adequate to meet the threat.

2ac immigration da

Economic collapse doesn’t cause war

Jervis, professor of political science – Columbia University, ‘11
(Robert, Force in Our Times,” Survival, Vol. 25, No. 4, p. 403-425)

Even if war is still seen as evil, the security community could be dissolved if severe conflicts of interest were to arise. Could the more peaceful world generate new interests that would bring the members of the community into sharp disputes? 45 A zero-sum sense of status would be one example, perhaps linked to a steep rise in nationalism. More likely would be a worsening of the current economic difficulties, which could itself produce greater nationalism, undermine democracy and bring back old-fashioned beggar-my-neighbor economic policies. While these dangers are real, it is hard to believe that the conflicts could be great enough to lead the members of the community to contemplate fighting each other. It is not so much that economic interdependence has proceeded to the point where it could not be reversed – states that were more internally interdependent than anything seen internationally have fought bloody civil wars. Rather it is that even if the more extreme versions of free trade and economic liberalism become discredited, it is hard to see how without building on a preexisting high level of political conflict leaders and mass opinion would come to believe that their countries could prosper by impoverishing or even attacking others. Is it possible that problems will not only become severe, but that people will entertain the thought that they have to be solved by war? While a pessimist could note that this argument does not appear as outlandish as it did before the financial crisis, an optimist could reply (correctly, in my view) that the very fact that we have seen such a sharp economic down-turn without anyone suggesting that force of arms is the solution shows that even if bad times bring about greater economic conflict, it will not make war thinkable.

Republicans aren’t touching immigration until after the primaries- they’ll lose votes

Llorente, 12/24 (Elizabeth Llorente. "Immigration Reform: Pessimism and optimism alike on Prospects for 2014" on December 24, 2013 from latino.foxnews.com/latino/politics/2013/12/24/immigration-reform-pessimism-and-optimism-alike-on-passing-law-in-2014/)

Sen. John McCain, a Republican from Arizona who was part of the bipartisan group in that chamber that drafted the comprehensive measure, said in recent days that his party would be more willing to take up the issue again after the primaries in 2014.

“I think conventional wisdom is that time is not on our side,” McCain was quoted as saying in published reports. “But there are a number of members of Congress who have primaries and when those primaries are done, they may be more inclined to address the issue of comprehensive immigration reform.” Others think the elections in 2014 may be a reason political leaders and candidates stay away from immigration. “Repeating the amnesty of 1986 is Republican party suicide,” said D.A. King, a Georgia-based, nationally known activist who fights state-level and national efforts to provide breaks to undocumented immigrants. “Pew [research institute] says that illegal Latinos would vote nearly 8-1 for big-government Democrats if they were legalized.” King, leader of the Dustin Inman Society, which pushes for tighter immigration enforcement, has designed and financed bumper stickers and billboards in Georgia taking aim at Republicans he sees as sell-outs for backing a path to legal status. “The smart money is on pro-enforcement Americans defeating another amnesty and attempt to double immigration in 2014,” he said. “For the same reasons we beat back the billion and a half dollar lobbying effort from the LearJet crowd this year and 2006 and 2007.” Jan Ting, who was second in charge of the country's immigration system in the early 1990s, said Republicans have their sights set on winning back a majority in the Senate in 2014 – a goal that could be in jeopardy if they touch the hot-potato issue of immigration. “I don’t think anything is going to happen,” said Ting, who now teaches immigration law at Temple University in Philadelphia. “In a year of closely contested congressional nationwide elections, the leaders of the Republican party would not want to put their members on the spot. No matter how they vote, it will lose them votes.”
Won’t pass- tea part opposition 

Johnson, 12/28 (TY Johnson for the Brownsville Herald, "Congress looks beyond budget; Immigration Reform, farm bill loom in 2014" on December 28, 2013 from www.brownsvilleherald.com/news/local/article_506a7438-7039-11e3-b28a-0019bb30f31a.html)

Still, factions within the Republican party, especially those who identify as tea party lawmakers, remain powerfully against any compromise that comes close to being amnesty, he said.

“There are certain factions in the Republican Party which insist on excessive border security measures without any interest in making needed changes in our nation’s immigration policies,” he said. “Those factions remain an impediment to immigration reform.”

Spokesman for House Speaker John Boehner, R-Ohio, suggested that both immigration reform and the farm bill were potential topics that both parties could get behind next year, but said he still wasn’t sure whether the bipartisan agreement on the budget deal was a sign of things to come.
“I don’t know how to read into it in terms of what compromise opportunities lay ahead,” he said. 

Obama PC is a myth

Jonathan Chait 12-20, New York Magazine, Barack Obama Is Not George W. Bush, http://nymag.com/daily/intelligencer/2013/12/barack-obama-is-not-george-w-bush.html
It is certainly true that Obama’s approval ratings have fallen to Bush-2005 levels. It’s also entirely possible they’ll fall further still: The administration’s panicky preparations for January suggest the first month of actual Obamacare coverage may be just as chaotic and unpopular as the onset of Medicare Part D. Yet the Bush comparisons state, or imply, broader forces at work than mere sagging approval ratings. They suggest a presidency that has hit a new inflection point beyond which its credibility is severed and its agenda broken. And that conclusion falls apart because it completely misses how power works in the Obama era.

If you measure the power of Obama’s presidency as the ability to move his agenda through Congress, his presidency has been dead since Republicans took control of the House in January 2011. If you measure it by his ability to use his popularity to force the opposing party to cooperate, it has literally been dead from the outset. In Obama’s first few weeks, with approval ratings in the seventies, he could not persuade a single House Republican to support a fiscal response to the most dire economic emergency in 80 years.

Bush’s power worked very differently. He enjoyed control of Congress for most of his first term and the first two years of his second. What’s more, his opposition party genuinely feared being seen as obstructionist. Substantial minorities of Democrats decided to vote for elements of Bush’s agenda on the calculation that being seen as bipartisan, and winning narrow concessions, made more political sense than opposing Bush. A dozen Democratic senators voted for the Bush tax cuts, and another seven abstained. Democrats supported the porky energy bill, and could have blocked Medicare Part D through a filibuster but decided not to.

Republicans like to blame Hurricane Katrina for fundamentally breaking Bush’s presidency. It’s a handy rationalization both for Bush loyalists, who can blame his failure on a single freak event, and for conservatives, who can avoid implicating conservative ideology. (They also throw in Republican corruption scandals.) McInturff, a Republican pollster, repeats this mythology in his Bush-is-Obama memo, in which he argues, “Hurricane Katrina is rightly remembered as a dividing point in the Bush presidency.”

Here’s a chart of Bush’s approval ratings. See any “dividing point”? I don’t:

Now, Bush’s approval ratings did fall more steeply in 2005 than at other points. What happened in 2005, before Katrina, is that Bush devoted the entire year to using his popularity to sell the public on a plan to privatize Social Security. Americans loathed the idea, but Republicans thought that if Bush spent enough time selling them on it, he could win them over. Instead both the policy and Bush grew less popular.

Of course, Iraq was also spiraling into dysfunction at the time. But Social Security privatization represented a real break point for Democrats in Congress. Faced with a radical challenge to their governing philosophy (and a genuinely awful proposal), they had to decide whether to continue working with Bush in return for marginal concessions or to oppose him en masse. Social Security privatization flipped their political calculus. Then the 2006 midterms handed control of Congress to Democrats. The first two years of Bush’s second term successively cost him a pliant opposition, and then turned that opposition into a majority.

Obama, by contrast, faced an opposition party that began in the place Bush’s opposition party ended. The political insight of the Republican Congress, and Mitch McConnell in particular, was the recognition that Democrats under Bush had the politics backward. Their path to self-preservation – show America they were willing to reach across the aisle – not only failed but backfired. It made the president more popular, made public opinion more favorable to his party, and thus made them more vulnerable. Since most Americans hold the president responsible for what happens, the opposition party has an incentive to withhold support for anything, making the president seem partisan. As McConnell put it, “It was absolutely critical that everybody be together because if the proponents of the bill were able to say it was bipartisan, it tended to convey to the public that this is O.K., they must have figured it out.”

Fear the turtle.

Obama’s agenda since 2011 worked very differently. He hasn’t lost power the way Bush did, because he never had it — at least not after his first two years. The prospect of Republican cooperation on his agenda was always phantasmal. Unlike Bush, he never had any hope of getting GOP support for major reforms, either by horse trading or by public campaigning. In January, I wrote a column outlining what a successful second Obama term might look like. The most promising avenue for his agenda lay in the use of executive power, especially on climate change. Obama did stand a chance of passing immigration reform.

Almost one year later, the prospects appear about the same. Immigration reform is weaker, but not yet dead. And its weakness has nothing to do with Obama’s popularity — its fate rests on the internal calculus of the House leadership weighing the risks of long-term demographic decline against an immediate conservative revolt.

Obama’s prospects for executive action are actually stronger now. The main impediments to an aggressive regulatory agenda were twofold. First, Republicans could stop regulations by blocking nominees for major agencies. Second, they held a functional majority on the D.C. Circuit Court, and stood poised to block Obama’s environmental and financial reforms. Republicans understood full well the importance of that court to Obama’s second term. (McConnell, again, identified the crucial dynamic: Obama’s second-term agenda, he said, “runs straight through the D.C. Circuit.”) That’s why Republicans took the extraordinary step of declaring a full blockade on any nominee for the court’s three vacancies, however ideologically moderate.

And it’s why the Senate Democrats’ decision to abolish the judicial filibuster looms so large. With a stroke, they eliminated the strongest leverage Republicans have to gum up the president’s second term. Obama has managed to seat nominees to the Federal Housing Authority and the Consumer Financial Protection Bureau. And the odds that the court will overturn new regulations have diminished sharply.

Additionally, Obama has neutralized the most aggressive, confrontational Republican tactics in Congress. In my column from last January, I wrote that Republicans could, through sheer nihilistic confrontation, sow destruction: “They can shut down the government, they can block administrators, they can begin impeachment — to create the kind of political and economic chaos that would make any progress vastly more complicated.” Almost as important as changes in the Senate is Obama’s success at defeating those tactics. In a series of confrontations, he turned Republican threats to shut down the government and default on the national debt against the GOP, persuading its leadership that over-the-top confrontation was self-defeating.

The conventional wisdom – propounded by many of the same pundits now equating Obama with Bush – held that Obama’s hardball tactics would backfire. Obama needed to negotiate over the debt ceiling, and didn’t dare change the Senate’s rules*, argued, to take one example, Ron Fournier. To fail to placate conservatives would only enrage them more. This analysis turned out to have it backward. Congress managed to pass a budget for the first time in three years precisely because Obama defeated the GOP’s extortion tactics, forcing Republicans to actually trade policy concessions rather than demand a ransom.

The prospects for Obama’s second term remain constricted. Not many deals beckon in Congress. The Obamacare rollout was surely a political disaster, but the administration has three more years to get the law up and running. By the end of 2005, George W. Bush had seen the promise of his presidency collapse from justifiably lofty heights. At the end of 2013, Obama stands at just about the same place he began his term.

Obamacare and foreign policy wreck the agenda

Glenn Harlan Reynolds 12-23, professor of law at the University of Tennessee, Obama is a loser at 2013's end: Column, http://www.usatoday.com/story/opinion/2013/12/22/obama-new-years-holidays-christmas-health-care-column/4165047/
Unless something turns around, Obama's 2013 is likely to be similarly "average": Worse than 2012, but better than 2014.

It's true that Obamacare has been a debacle, wrapped In a catastrophe, shrouded in a disaster. But it's also become clear that it was founded upon a lie: Obama's "if you like your health insurance plan, you can keep it" statement was named by PolitiFact its lie of the year for 2013. Many Americans have already learned that their individual plans are being cancelled because they don't live up to Obamacare, causing enough chaos that the Obama administration has had to give certain people a last-minute "waiver" of the mandate that they buy insurance. But many more problems have just been kicked down the road -- into 2014 -- by Obama's unilateral decision. Ironically, the White House and Democrats were, just a couple of months ago, calling Republicans who wanted to delay the mandate anarchists and terrorists, and loudly proclaiming that Obamacare was "the law of the land."

Regardless, the mandate delay doesn't solve problems, it just kicks the can down the road. And, as Bloomberg's Megan McArdle notes, the White House seems to be reacting to short-term political problems, rather than shoring up the system in ways that will make it work better:

However incoherent these fixes may seem, they send two messages, loud and clear. The first is that although liberal pundits may think that the law is a done deal, impossible to repeal, the administration does not believe that. ... This is at best, damage control. Which suggests that the administration is expecting a fair amount of damage.

I think that's right, and the damage will come in 2014. What we've seen so far, most likely, isn't the worst of it.

Then there is the foreign affairs realm, where 2014 also looks to be worse than 2013. The Obamacare debacle did one useful thing for Obama: It drove the Syria debacle off the front pages. But Obama's precipitous decline in the polls didn't start with the Obamacare rollout; he was already slipping from the ineptitude displayed over Syria, where we went from "Syria Must Be Attacked!" to "Never Mind" in the space of three weeks. Obamacare -- and the NSA spying scandals, and the ongoing drip-drip of the IRS and Benghazi scandals -- has only made it worse. Obama is currently less popular than any postwar president except Richard Nixon at this stage in their terms.

Increasingly, Americans see him as a loser. But more importantly, he's perceived by our friends and enemies abroad as weak and preoccupied. The Saudis are livid about our handling of Iran; needless to say, so are the Israelis. The Iranians clearly don't take us seriously, and Vladimir Putin, who outfoxed Obama over Syria, is plainly unimpressed. The combination of distrust by our friends and disrespect from our enemies is a dangerous mix, and comes at an unsettled time that some scholars are comparing to the years before World War I. It's a time when we need better than usual diplomacy, and that does not appear to be in the offing.

All told, it's likely that 2013 won't be Obama's worst year ever. Or, sadly, America's. Happy New Year!

Obama complies with war power statutes

Beau Barnes, J.D., Boston University School of Law, Spring 2012, REAUTHORIZING THE “WAR ON TERROR”: THE LEGAL AND POLICY IMPLICATIONS OF THE AUMF’S COMING OBSOLESCENCE, https://www.jagcnet.army.mil/DOCLIBS/MILITARYLAWREVIEW.NSF/20a66345129fe3d885256e5b00571830/b7396120928e9d5e85257a700042abb5/$FILE/By%20Beau%20D.%20Barnes.pdf
Unsurprisingly, this article embraces an interpretation of the Constitution that is at odds with the Vesting Clause thesis, and instead hews closer to the view expressed in Justice Robert Jackson’s concurrence in the 1952 Steel Seizure case.13 The Constitution explicitly empowers Congress in the area of foreign affairs to, among other actions, approve treaties,14 declare war,15 and regulate the armed forces.16 These textual grants of authority would be vitiated if Congress were unable, in the exercise of these powers, to “wage a limited war; limited in place, in objects, and in time.”17 A full exposition of this oft-addressed topic is beyond the scope of this article, however, and it suffices for present purposes to merely align it with the overwhelming majority of scholars who conceive of a Constitution where Congress may authorize limited military force in a manner which is binding on the Executive Branch.18
Furthermore, the Vesting Clause thesis and all-powerful views of the Commander in Chief Clause have been rejected in large part by the judiciary and the current administration.20 Indeed, one significant reason for considering the AUMF to be an actual limit on Presidential power, and a relevant subject for legal analysis, is because that is how the Obama Administration understands the statute. State Department Legal Adviser Harold Koh, in his March 25, 2010, speech to the American Society of International Law, clarified that “as a matter of domestic law” the Obama Administration relies on the AUMF for its authority to detain and use force against terrorist organizations.21 Furthermore, Koh specifically disclaimed the previous administration’s reliance on an expansive reading of the Constitution’s Commander in Chief Clause.22 Roughly stated, the AUMF matters, at least in part, because the Obama Administration says it matters.

The scope of the AUMF is also important for any future judicial opinion that might rely in part on Justice Jackson’s Steel Seizure concurrence.23 Support from Congress places the President’s actions in Jackson’s first zone, where executive power is at its zenith, because it “includes all that he possesses in his own right plus all that Congress can delegate.”24 Express or implied congressional disapproval, discernible by identifying the outer limits of the AUMF’s authorization, would place the President’s “power . . . at its lowest ebb.”25 In this third zone, executive claims “must be scrutinized with caution, for what is at stake is the equilibrium established by our constitutional system.”26 Indeed, Jackson specifically rejected an overly powerful executive, observing that the Framers did not intend to fashion the President into an American monarch.27

Jackson’s concurrence has become the most significant guidepost in debates over the constitutionality of executive action in the realm of national security and foreign relations.28 Indeed, some have argued that it was given “the status of law”29 by then-Associate Justice William Rehnquist in Dames & Moore v. Regan.30 Speaking for the Court, Rehnquist applied Jackson’s tripartite framework to an executive order settling pending U.S. claims against Iran, noting that “[t]he parties and the lower courts . . . have all agreed that much relevant analysis is contained in [Youngstown].”31 More recently, Chief Justice John Roberts declared that “Justice Jackson’s familiar tripartite scheme provides the accepted framework for evaluating executive action in [the area of foreign relations law].”32 Should a future court adjudicate the nature or extent of the President’s authority to engage in military actions against terrorists, an applicable statute would confer upon such executive action “the strongest of presumptions and the widest latitude of judicial interpretation.”33 The AUMF therefore exercises a profound legal influence on the future of the United States’ struggle against terrorism, and its precise scope, authorization, and continuing vitality matter a great deal.

And its empirically proven he’ll avoid the fight

William Howell and Jon Pevehouse, Associate Professors at the Harris School of Public Policy at the University of Chicago, 2007, When Congress Stops Wars, Foreign Affairs, EBSCO

After all, when presidents anticipate congressional resistance they will not be able to overcome, they often abandon the sword as their primary tool of diplomacy. More generally, when the White House knows that Congress will strike down key provisions of a policy initiative, it usually backs off. President Bush himself has relented, to varying degrees, during the struggle to create the Department of Homeland Security and during conflicts over the design of military tribunals and the prosecution of U.S. citizens as enemy combatants. Indeed, by most accounts, the administration recently forced the resignation of the chairman of the Joint Chiefs of Staff, General Peter Pace, so as to avoid a clash with Congress over his reappointment.

No agenda and issues are disconnected—spillover is merely GOP red herrings
Brian Beutler, Salon staff writer, 9/9/13, GOP’s massive new lie: The truth about Obama’s second term , www.salon.com/2013/09/09/syria_wont_derail_obamas_second_term_house_republicans_will/

Political reporters have a weakness for narratives, and the narrative of a weakened president is irresistible. Moreover, members of Congress will feed that narrative. Even Democrats. If you’re Nancy Pelosi or Harry Reid, a great way to pad your vote count is to plead to your caucus that if the resolution fails, Obama will become a lame duck a year earlier than he ought to.

This pitch is both morally and factually incorrect.

Let’s assume that absent a divisive, losing debate over striking Syria, Obama would have real potential to accomplish meaningful things before the end of his presidency. An immigration bill, say. It would be perverse for members to accede to acts of war they’d otherwise oppose to salvage an unrelated issue like immigration reform. The moral argument here is the same one that made the “death panel” charge so offensive — making the country’s health systems affordable is a praiseworthy goal, but that doesn’t make killing old people OK.

But the good news for Democratic whips on Capitol Hill is that they don’t need to engage in this kind of manipulation. If the Syria vote goes down, the gloom and doom tales of Obama’s losing gamble will be false.

To the extent that Congress has the will to do anything other than vote on an authorization to strike Syria, the outcome of that vote is disconnected from those other issues. If House Republican leaders believe they and their party have an interest in passing immigration reform or any other issue, they’ll do it no matter how the Syria vote comes down.

The same moral argument works in reverse. If Republicans think an immigration bill should become law, it’s wrong of them to block it because of hard feelings, just as it’s wrong for John Boehner to kill legislation he supports in the abstract for member management purposes, or the self-interest of his own speakership.

Whether the vote to bomb Syria passes or fails, I expect some Republicans will cite it as a key reason when other unrelated issues fizzle. But they’ll be lying. The fight over Syria — like the fights over funding the government and increasing the debt limit — will provide useful cover to Republicans who have already resolved themselves against supporting immigration reform, or a farm bill, or a budget deal, or anything else.

Which brings us to the more depressing point. The idea that Obama will make himself an early lame duck if Congress rejects his request to bomb Syria is more easily belied by the fact that Congress probably isn’t going to do anything else anyhow.

Syria won’t derail Obama’s second term — Republicans will. As New York magazine’s Dan Amira put it, “After losing Syria vote, Obama’s chances of passing agenda through Congress would go from about 0% to approximately 0%. #hugesetback.” That’s an extremely wry way of conveying a depressing truism: Syria won’t derail Obama’s second term — House Republicans will.
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Statutory action is key to clarity
Mark David Maxwell, Colonel, Judge Advocate with the U.S. Army, Winter 2012, TARGETED KILLING, THE LAW, AND TERRORISTS, Joint Force Quarterly, http://www.ndu.edu/press/targeted-killing.html
The weakness of this theory is that it is not codified in U.S. law; it is merely the extrapolation of international theorists and organizations. The only entity under the Constitution that can frame and settle Presidential power regarding the enforcement of international norms is Congress. As the check on executive power, Congress must amend the AUMF to give the executive a statutory roadmap that articulates when force is appropriate and under what circumstances the President can use targeted killing. This would be the needed endorsement from Congress, the other political branch of government, to clarify the U.S. position on its use of force regarding targeted killing. For example, it would spell out the limits of American lethality once an individual takes the status of being a member of an organized group. Additionally, statutory clarification will give other states a roadmap for the contours of what constitutes anticipatory self-defense and the proper conduct of the military under the law of war.

Congress should also require that the President brief it on the decision matrix of articulated guidelines before a targeted killing mission is ordered. As Kenneth Anderson notes, “[t]he point about briefings to Congress is partly to allow it to exercise its democratic role as the people’s representative.”74

The desire to feel safe is understandable. The consumers who buy SUVs are not buying them to be less safe. Likewise, the champions of targeted killings want the feeling of safety achieved by the elimination of those who would do the United States harm. But allowing the President to order targeted killing without congressional limits means the President can manipulate force in the name of national security without tethering it to the law advanced by international norms. The potential consequence of such unilateral executive action is that it gives other states, such as North Korea and Iran, the customary precedent to do the same. Targeted killing might be required in certain circumstances, but if the guidelines are debated and understood, the decision can be executed with the full faith of the people’s representative, Congress. When the decision is made without Congress, the result might make the United States feel safer, but the process eschews what gives a state its greatest safety: the rule of law. 
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Brandt and Ulfelder 11—*Patrick T. Brandt, Ph.D. in Political Science from Indiana University, is an Assistant Professor of Political Science in the School of Social Science at the University of Texas at Dallas. **Jay Ulfelder, Ph.D. in political science from Stanford University, is an American political scientist whose research interests include democratization, civil unrest, and violent conflict. [April, 2011, “Economic Growth and Political Instability,” Social Science Research Network]

These statements anticipating political fallout from the global economic crisis of 2008–2010 reflect a widely held view that economic growth has rapid and profound effects on countries’ political stability. When economies grow at a healthy clip, citizens are presumed to be too busy and too content to engage in protest or rebellion, and governments are thought to be flush with revenues they can use to enhance their own stability by producing public goods or rewarding cronies, depending on the type of regime they inhabit. When growth slows, however, citizens and cronies alike are presumed to grow frustrated with their governments, and the leaders at the receiving end of that frustration are thought to lack the financial resources to respond effectively. The expected result is an increase in the risks of social unrest, civil war, coup attempts, and regime breakdown. Although it is pervasive, the assumption that countries’ economic growth rates strongly affect their political stability has not been subjected to a great deal of careful empirical analysis, and evidence from social science research to date does not unambiguously support it. Theoretical models of civil wars, coups d’etat, and transitions to and from democracy often specify slow economic growth as an important cause or catalyst of those events, but empirical studies on the effects of economic growth on these phenomena have produced mixed results. Meanwhile, the effects of economic growth on the occurrence or incidence of social unrest seem to have hardly been studied in recent years, as empirical analysis of contentious collective action has concentrated on political opportunity structures and dynamics of protest and repression. This paper helps fill that gap by rigorously re-examining the effects of short-term variations in economic growth on the occurrence of several forms of political instability in countries worldwide over the past few decades. In this paper, we do not seek to develop and test new theories of political instability. Instead, we aim to subject a hypothesis common to many prior theories of political instability to more careful empirical scrutiny. The goal is to provide a detailed empirical characterization of the relationship between economic growth and political instability in a broad sense. In effect, we describe the conventional wisdom as seen in the data. We do so with statistical models that use smoothing splines and multiple lags to allow for nonlinear and dynamic effects from economic growth on political stability. We also do so with an instrumented measure of growth that explicitly accounts for endogeneity in the relationship between political instability and economic growth. To our knowledge, ours is the first statistical study of this relationship to simultaneously address the possibility of nonlinearity and problems of endogeneity. As such, we believe this paper offers what is probably the most rigorous general evaluation of this argument to date. As the results show, some of our findings are surprising. Consistent with conventional assumptions, we find that social unrest and civil violence are more likely to occur and democratic regimes are more susceptible to coup attempts around periods of slow economic growth. At the same time, our analysis shows no significant relationship between variation in growth and the risk of civil-war onset, and results from our analysis of regime changes contradict the widely accepted claim that economic crises cause transitions from autocracy to democracy. While we would hardly pretend to have the last word on any of these relationships, our findings do suggest that the relationship between economic growth and political stability is neither as uniform nor as strong as the conventional wisdom(s) presume(s). We think these findings also help explain why the global recession of 2008–2010 has failed thus far to produce the wave of coups and regime failures that some observers had anticipated, in spite of the expected and apparent uptick in social unrest associated with the crisis.
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Obama doesn’t use PC
Niall Stanage and Amie Parnes 12-27, The Hill, Obama’s year of missteps, http://thehill.com/homenews/administration/193942-obamas-top-five-missteps-of-2013
Obama has long been dogged by the charge that he has failed to change Washington’s culture, despite many promises to do so during his first campaign in 2008.

In 2013, the dysfunction of the political system reached new depths. Even some old warhorses such as Sen. John McCain (R-Ariz.) are falling back on sarcasm. 

“When I’m down at the old soldiers’ home and I’m sitting in my rocking chair, I’ll say, ‘Boy, 2013 was a banner year.’” McCain told The New York Times earlier this month, meaning precisely the opposite.

Republicans argue that Obama has been too partisan and too keen to indulge in political gamesmanship. Even some Democrats believe Obama remains too resistant to the glad-handing and back-slapping that can help legislative business get done.

Others, though, say the blame game is just Washington talk.

“It’s a classic Washington canard: the president isn’t nice enough to Congress therefore Congress isn’t going to do its job,” said McMahon. “If you look at the partisan gridlock that existed in Washington before Obama got here, it’s really no different than it was under President Bush or to some degree at the end of President Clinton’s time. It’s tragic, it’s disappointing — but it’s not new.”

Obama doesn’t think compromise is possible, so he won’t use leverage even if he has it

Seth Mandel 12-18, Commentary Magazine, Why Obama Chose Podesta, http://www.commentarymagazine.com/2013/12/18/why-obama-chose-podesta/
The confirmation that Obama wants a divisive partisan steering his second-term agenda isn’t exactly breaking news, and neither is the fact that he wants to ignore Congress and continue amassing power in the executive branch. But it’s significant precisely because it isn’t surprising. None of this would constitute a change of course for Obama, but a change of course can often be a productive way for a president to salvage a second term from the challenge of lame-duck status and diminishing political capital.
Obama is often compared to the previous Democratic president, Bill Clinton, and this should be no different. Even before Clinton’s second term really fell apart, he understood the growing influence of the House Republican caucus and the public appetite for some of the right’s policy preferences. When Clinton needed to replace Leon Panetta as his chief of staff, he did not give the job to Panetta’s deputy, Harold Ickes, but instead brought in Erskine Bowles.

The Baltimore Sun reported on a January 1997 one-day retreat in which Clinton stressed bipartisanship and working with congressional Republicans on balancing the budget. Though these were general administration priorities, the Sun noted that the event “very much had the stamp of new Chief of Staff Erskine B. Bowles.” His organizational skills and ability to work with Republicans were going to be key in getting the president’s second-term agenda off the ground. The Sun added:

Top Cabinet officials suggested that a good relationship with Congress isn’t as difficult as it sounds and that it essentially entails being willing to compromise with Republicans on tax and spending cuts while delivering a budget that is in balance by the year 2002.

The Democrats have certainly come a long way from those days of compromise and fiscal responsibility. Those are not priorities for Obama-era Democrats, but more than that, the Obama administration doesn’t believe it needs to compromise with congressional Republicans because the president doesn’t recognize their authority.

The Sun had noted that Clinton was more open to compromise with Republicans after his reelection because he didn’t “need Republicans as a foil anymore.” But for Obama, the campaign never ends, so the need for a foil is always there. Because the campaign never ends, serious governing–as opposed to executive power grabs and bureaucratic rulemaking–never begins. The perfect candidate for this job, the president believes, is John Podesta. And Podesta seems to agree.

