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Took out the first Blank card for: 

The administration has asserted TK is legally justified under armed conflict AND self-defense authority

Naz K. Modirzadeh 14, Senior Fellow at Harvard Law School-Brookings Project on Law and Security, Folk International Law: 9/11 Lawyering and the Transformation of the Law of Armed Conflict to Human Rights Policy and Human Rights Law to War Governance, http://harvardnsj.org/wp-content/uploads/2014/01/Modirzadeh-Final.pdf
As to the jus ad bellum, 124 the government based its authority to attack 125 targets outside of the armed conflicts in Iraq and Afghanistan on three concepts.126 The government has not articulated which of these principles it relied upon or how the three concepts legally interacted.127 First, the U.S. is engaged in an ongoing non-international armed conflict with al Qaeda, the Taliban, and associated forces around the world, authorized by the AUMF.128 Second, the U.S. may be operating within a given territorial state, such as Yemen or Pakistan, with that state’s consent. That consent may take the form of inviting the U.S. to support that nation in its own preexisting NIAC with a particular purported branch or associated force of al Qaeda or the Taliban.129 Such a framework tracks the same logic as the multinational/transnational NIACs of Iraq and Afghanistan, where the sovereign territorial states have invited the U.S. to remain on their territory. Alternatively, that consent may be given simply to allow the U.S. to intervene on the sovereign territory of the state in order to pursue the U.S.’s armed conflict with al Qaeda, the Taliban, and/or associated forces in that particular instance. This consent need not be public; it need not be officially or formally articulated; it may be construed by silence; and it may indeed be gleaned from lack of objection after the attack has occurred.130 Third, the U.S. maintains a seemingly separate legal justification for attacks against al Qaeda, the Taliban, and/or associated forces targets in any country based on self-defense. Such self-defense would allow the United States to attack if the territorial state is “unable or unwilling” to obviate the threat from terrorists on its territory. Furthermore, a self-defense claim may be legally sound if a state cannot control its own territory, or is a “failed state.”131 Meanwhile, some American academics began to argue for a theory—reportedly developed by Koh132—of “elongated imminence” based on “battered spouse syndrome.”133

• As to jus in bello rules applicable to the geographically unbounded NIAC against al Qaeda, the Taliban, and/or associated forces, and associated targeting operations, including against U.S. citizens, the government “takes great care to adhere to the principles” of distinction and proportionality, as defined in IHL.134 While the CIA and any military agencies acting under its orders or authority are to act in accordance with IHL “principles” in their targeting, it is not clear whether the CIA can or will be held accountable for any violations of IHL, or whether, particularly when acting in “covert operations,” they would be subject to criminal liability under the Uniform Code of Military Justice or the War Crimes Act.135 

• In February 2013, an unsigned and undated Department of Justice White Paper on “The Lawfulness of a Lethal Operation Directed Against a U.S. Citizen Who Is a Senior Operational Leader of Al-Qa'ida or an Associated Force" publicly surfaced.136 While the While Paper does not provide the DOJ's comprehensive legal analysis, it does serve as a sort of "folk international law" primer, conflating concepts, rules, and principles from IHL, IHRL, and jus ad bellum. For instance, the White Paper invokes a concept of imminence that appears to be unrecognizable under longstanding IHRL and jus ad bellum11 It also seems to take an extraordinarily narrow view under international law of the Administration's obligation to seek the capture of terrorists away from "hot" battlefields before using lethal force.138 Finally, it argues for territorially unbounded NIAC by way of analogy.139

Combined, this remarkably opaque collection of purported international legal bases for the CIA and, perhaps less so, the military to target members of al Qaeda, the Taliban, and associated forces in any country at any time may make some nostalgic for the days when the government simply rejected the applicability of international law to the war on terror. These legal arguments and positions indicate that while the Bush Administration coined and regularly used the term "war on terror," the Obama Administration much more actively pursues an armed conflict with al Qaeda, the Taliban, and associated forces in & global context}40 That is, it extends the conduct of hostilities, as opposed to detention operations or CIA capture operations, to multiple sites around the world, and explicitly states that it is doing so pursuant to an armed conflict with a terrorist organization and its associates. In doing so, the Obama Administration purportedly expands the scope of the applicability of IHL to any place that the United States targets these individuals, typically with only a passing reference to the “sovereignty” of the state on which the terrorist is being targeted.141 It then states that certain IHL principles are being applied—or at least considered—by a clandestine branch of the government whose accountability to the rules of IHL is unclear.142 

Whether or not it is meaningfully different, and whether or not Obama Administration officials lament the condition in which they found the country and the government, it is certainly the case that President Obama made the “war against al Qaeda” much more than a rhetorical flourish or a tool that is mainly used to capture individuals abroad and bring them into secretive prisons or Guantánamo. The upshot is that the Obama Administration treats the war against al Qaeda and associated forces much more as a war in the sense of actual armed attacks against targets all over the world than did the Bush Administration. While there had been several instances of such treatment during the Bush Administration, perhaps most infamously the 2002 attack in Yemen, the scale and speed of the attacks under President Obama is far greater than anything carried out by his predecessor. 

The Obama Administration’s policy shift occurs within an entirely different rhetorical environment and in a context in which this approach— which one could reasonably call “global war”—is articulated through the language of IHL. After the profound dismay felt by many in the legal profession and academia over the legal memoranda provided to President Bush, the Obama Administration appoints some of the country’s finest international lawyers, many of them well known to the IHL and human rights lawyers who have been fighting against the war on terror throughout this story.143 Indeed, many of the international lawyers who join the Obama Administration have been involved in legal or scholarly efforts to curtail the Bush Administration’s pursuit of the global war on terror. In this sense, as we head into the reactions by IHL and IHRL to these positions, there seems to be far more benefit of the doubt granted to this Administration’s approach to the conflict.144

In a strange coda to the arguments and positions taken by the government throughout these debates, a number of officials suggest by the end of this phase that killing suspected terrorists has become legally and logistically easier than detaining them. Indeed, many have argued that this is precisely what is happening in various situations around the world— whether in Iraq and Afghanistan, as troop drawdown is contemplated in earnest, or in Somalia,145 Yemen,146 and Pakistan 147— with members of the armed forces and drone operators reportedly finding it easier to kill targets148 than to take them into U.S. custody.149 

Added: 

Self-defense regime collapse causes every hot spot to escalate

William Bradford, Assistant Professor of Law, Indiana University School of Law, July 2004, SYMPOSIUM: THE CHANGING LAWS OF WAR:  DO WE NEED A NEW LEGAL REGIME AFTER SEPTEMBER 11?: "THE DUTY TO DEFEND THEM": n1 A NATURAL LAW JUSTIFICATION FOR THE BUSH DOCTRINE OF PREVENTIVE WAR, 79 Notre Dame L. Rev. 1365

For restrictivists, n67 anticipatory self-defense, despite its pedigree, is "fertile ground for torturing the self-defense concept" n68 and a dangerous warrant for manipulative, self-serving states to engage in prima facie illegal aggression while cloaking their actions under the guise of anticipatory self-defense and claiming legal legitimacy. n69 Analysis of the legitimacy of an act of anticipatory self-defense requires replacing the objectively verifiable prerequisite of an "armed attack" under Article 51 with the subjective perception of a "threat" of such an attack as perceived by the state believing itself a target, and thus determination of whether a state has demonstrated imminence before engaging in anticipatory self-defense lends itself to post hoc judgments of an infinite number of potential scenarios, spanning a continuum from the most innocuous of putatively civilian acts, including building roads and performing scientific research, to the most threatening, including the overt marshaling of thousands of combat troops in offensive dispositions along a contested border. Establishing the necessity of anticipatory self-defense in response to a pattern of isolated incidents over a period of time is an equally subjective task susceptible to multiple determinations and without empirical standards to guide judgment. n70 History is replete with examples of aggression masquerading as anticipatory self-defense, n71 including the Japanese invasion of Manchuria in  [*1385]  1931 n72 and the German invasion of Poland in 1939, n73 and by simply recharacterizing their actions as anticipatory self-defense rather than aggression dedicated to territorial revanchism or fulfillment of religious obligations, self-interested states such as China, North Korea, Pakistan, or members of the Arab League, restrictivists warn, might claim the legal entitlement to attack, respectively, Taiwan, South Korea, India, and Israel. n74 Moreover, taken to its logical extreme the doctrine of anticipatory self-defense might be interpreted as authorizing a state under the leadership of a paranoid decisionmaker to attack the entire world on the false suspicion of threats emanating from every corner. n75
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Conflation ensures LOAC collapse

Laurie Blank, Director, International Humanitarian Law Clinic, Emory Law School, 2012, Targeted Strikes: The Consequences of Blurring the Armed Conflict and Self-Defense Justifications, http://www.wmitchell.edu/lawreview/Volume38/documents/11.BlankFINAL.pdf

When the U.S. continually offers both armed conflict and selfdefense as the justification for targeted strikes, the result is that one or more of these different forms of proportionality may be applied when it is not relevant or, perhaps more troubling, will not be applied when it should. Imagine, for example, a scenario in which the United States targets an individual in what should be a selfdefense—i.e., outside of armed conflict—situation but that distinction is lost because of the general use of both justifications in all situations. That scenario is one in which the force used must be absolutely necessary and proportional to the need to deter the terrorist’s planned attack. And yet, because no differentiation is made between that situation and another that rightly falls within an armed conflict paradigm, the focus of policy and academic discourse is on whether the attack comported with the LOAC principle of proportionality—that is, whether the incidental civilian casualties from the attack were excessive. Two sets of rights lose protection in this scenario: the right of the individual being targeted to not be targeted with deadly force as a first resort, and the right of those persons who fall within the category of “incidental casualties,” whose death is not a violation of the LOAC but would likely be a violation of human rights law.121

In the opposite scenario, soldiers fighting in an armed conflict would no longer be able to use lethal force as a first resort absent a showing of individualized threat and necessity in every case, a situation in which the LOAC’s acceptance of targeting on the basis of status (for certain categories of persons) would be eliminated. On first glance, such a development seems more protective of rights, without a doubt. However, it undoes the inherent delicate balance between military necessity and humanity that lies at the heart of the LOAC, likely trending too far in the direction of the latter. “There is no treaty language regarding ‘proportionate force’ applied against military units or other military objectives, and State practice historically has emphasized application of ‘overwhelming force’ against enemy forces.”122 More important, “Conflating these disparate principles into a singular regulatory norm substantially degrades the scope of lawful targeting authority and confuses those charged with executing combat operations.”123 In addition, when soldiers can no longer use force in a manner appropriate to fulfill their mission to defend against and defeat the relevant threat, the state fails to protect its own citizens from ongoing or future attacks.
at: sloane

This is aff uniqueness – the plan’s delineation solves – this is the conclusion they are the intro 

Sloane 9 (Robert, Associate Professor of Law, Boston University School of Law, 2009, “The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello in the Contemporary Law of War,” Yale Journal of International law, http://www.yale.edu/yjil/files_PDFs/vol34/Sloane)
V. CONCLUSION: THE DUALISTIC AXIOM IN THE TWENTY-FIRST CENTURY Law can control conduct by, among other strategies, prohibition and regulation. The law of war, including the jus ad bellum and the jus in bello, uses both strategies. The jus ad bellum tries to minimize resort to force in the first place by prohibiting it except for self-defense and force authorized by the Security Council. 359 But contemporary international law recognizes that, historically, the prohibition strategy has been—at best and charitably— partially successful. Since the late nineteenth century, the law of war has therefore focused increasingly on regulation: first, by elaborating flexible in bello principles of military necessity, proportionality, and discrimination; second, by dictating that, whatever the utilitarian calculi, some tactics, such as torture, should be absolutely prohibited; and third, by regulating the scope or intensity of force by means of customary principles of ad bellum necessity and proportionality.360 The dualistic axiom is indispensable to the efficacy of the law of war, such as it may be, because it theoretically ensures that relatively common, though debatable, ad bellum violations (that is, violations of the prohibition strategy) do not obviate or diminish the force of the regulatory strategy. As this Article suggests, however, modernity has witnessed an erosion of the dualistic axiom. In part, this reflects the practical pressures brought to bear on the law of war by advances in technology, geopolitical reconfiguration following the Cold War, and evolution in the nature of war itself. To retain relevance and potential efficacy, the law must candidly acknowledge and adapt to these changes, not elide them, as has the ICJ. It must also clarify the law’s regulatory constraints, especially proportionality, with far more analytic rigor than it has to date.  
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Executive clarification fails—not legally binding, no cred, raises expectations

Sarah Knuckey, NYU Law School Project on Extrajudicial Executions Director, Special Advisor to the UN Special Rapporteur on extrajudicial executions, 10/1/13, Transparency on Targeted Killings: Promises Made, but Little Progress, justsecurity.org/2013/10/01/transparency-targeted-killings-promises-made-progress/
Some interpreted these efforts and the President’s speech to mark the beginning of improved transparency.  But despite transparency promises and expectations, many of the same, core concerns regarding undue secrecy remain. The President’s speech, the Policy Guidance, and Holder’s letter – because of textual ambiguities within each, and combined with events since – have largely failed to address these longstanding concerns, and in some important respects aggravated them.

Continuing Secrecy on Core Issues

Key areas in which transparency has not yet been forthcoming include:   

    Who can be killed, where, and on what basis.  Demands for legal and policy information on who and when the US believes it can kill have long been at the center of calls for more transparency. Senior US officials, before 2013, delivered important speeches outlining the government’s views on the applicable legal frameworks for targeting.  But the speeches lacked detail, and left crucial legal questions unanswered.  Legal concepts key to understanding the scope of US targeting – like “imminence,” “associated forces,” and “directly participating in hostilities” – remain unclear (see this and this).  The relevant legal memos have still not been published, even in redacted form.  In addition, although President Obama’s speech and the published Policy Guidance set out strict rules for the use of force – stricter, in numerous respects, than the laws of war – they are not legally binding, and we do not know when they began to apply, or when the strict policy limits on killing may be relaxed (and if we will ever be told when they are).  And, crucially, we don’t know where the new guidelines actually apply (original assumptions by many outside government that they applied in Pakistan were later called into question).  Since Obama’s May 2013 speech, confusion about who can be targeted has at times increased (e.g. a “senior American official” stated in August that a security threat had “expanded the scope” of who could be targeted in Yemen).

CP links to politics - the perm solves best

Corcoran 11

Erin M. Corcoran, Professor of Law and Director at University of New Hampshire School of Law, U.N.H. L. Rev., March 2011, "Obama's Failed Attempt to Close Gitmo: Why Executive Orders Can't Bring About Systemic Change,” 9

Finally, this example highlights that issuing unilateral executive orders, and then asking Congress to fund those decisions, is much less effective than having Congress help create the framework for significant policy changes. Congress is an independent branch of government regardless of whether the members' party affiliation is the same as the President's. Since members of the House are elected every two years, they are particularly sensitive to the idiosyncratic whims of the constituents in their district. For the President, it is often easier to support sweeping change on a policy level. Although Senators are elected every six years, they are still bound to protect parochial concerns of their constituents. Congress members go home every weekend to their respective districts and must explain their votes, decisions, and legislative priorities to the voters often at supermarkets, churches, and bingo halls. Often times, when members of Congress can control the message or create the narrative addressing the problem, they can show their [*235] constituents how their votes are in line with constituent priorities and concerns. In contrast, when Congress is told to do what the President wants and fund a controversial proposal, the members are in less control of the message and less invested in the outcome. Furthermore, in the Senate, particularly in the Appropriations Committee, members work across the aisle. Until recently, appropriators tended to vote as a block regardless of party affiliation, protecting their funding prerogatives and funding for their home districts. For example, the Senate Supplemental Appropriations mark included funding to close Guantanamo Bay. Yet, during the Senate floor debate about closing Guantanamo Bay, ultimately it was the Chair of the Appropriations Committee who filed the amendment on the floor to strip funding out of the supplemental bill. n150 The Chair's action provided cover to other appropriators to vote in support of stripping the funding. Since the Chair authored the amendment, there was no longer any obligation to support the appropriations bill as it was marked up out of committee. Generally, appropriators vote together to protect funding when other senators attempt to strip funding out of appropriations bills or move funds from one account to fund a priority not accommodated by the appropriators. Since these members value collegiality, compromise, and consultation, it is no surprise that Obama's efforts to fund Guantanamo Bay closure was thwarted. If the Senate had been charged with crafting legislation, the members would have been committed to making sure they had the votes to pass it.

Overall, if the Obama Administration wants to close Guantanamo Bay, it must get Congress to lead the charge. This is going to be extremely difficult now with a Republican House of Representatives and Democrat Senate that holds the majority by the narrowest of margins. At this point, it seems as if the Administration has abandoned its campaign to close Guantanamo Bay. The only silver lining is that the Administration hopefully has learned important lessons on what works and what is a non-starter and can use this knowledge when advancing the President's future controversial policy changes.

Intra-executive process will err toward national security

Adelsburg, 2013

Samuel Adelsburg, J.D. Candidate at Yale Law School, Harvard Law Review, 2013, www3.law.harvard.edu/journals/hlpr/files/2013/06/Bouncing-the-Executives-Blank-Check.pdf
Justices O’Connor and Kennedy are pointing to a dangerous institutional tension inherent in any intra-executive process regime. Targeting decisions are no different; indeed, the goal of those charged with targeting citizens like al-Awlaki is not to strike a delicate balance between security and liberty but rather, quite single-mindedly, to prevent attacks on the United States.41 In describing the precarious nature of covert actions, James Baker, a distinguished military judge, noted, “the twin necessities of secrecy and speed may pull as they do against the competing interests of deliberate review, dissent, and informed accountable decision-making.”42 While Judge Baker concluded that these risks “magnify the importance of a meaningful process of ongoing executive appraisal,” he overlooked the institutional tension, seized upon by Justices O’Connor and Kennedy, which would preclude the type of process that he was advocating.43

Transparency fails
Harvard Law Review 12

Harvard Law Review, 2012, "Developments in the Law: Presidential Authority," Vol. 125:2057, www.harvardlawreview.org/media/pdf/vol125_devo.pdf
The recent history of signing statements demonstrates how public opinion can effectively check presidential expansions of power by inducing executive self-binding. It remains to be seen, however, if this more restrained view of signing statements can remain intact, for it relies on the promises of one branch — indeed of one person — to enforce and maintain the separation of powers. To be sure, President Obama’s guidelines for the use of signing statements contain all the hallmarks of good executive branch policy: transparency, accountability, and fidelity to constitutional limitations. Yet, in practice, this apparent constraint (however well intentioned) may amount to little more than voluntary self-restraint. 146 Without a formal institutional check, it is unclear what mechanism will prevent the next President (or President Obama himself) from reverting to the allegedly abusive Bush-era practices. 147 Only time, and perhaps public opinion, will tell.
cp

Co-application leads to individual remedy claims

Modirzadeh 10 (Naz, JD – Harvard Law and Senior Fellow, HLS-Brookings Project on Law and Security, Harvard Law School, where she leads the Counterterrorism and Humanitarian Engagement Project, “The Dark Sides of Convergence: A Pro-civilian Critique of the Extraterritorial Application of Human Rights Law in Armed Conflict”, Jan 2010, U.S. Naval War College International Law Studies (Blue Book) Series, Vol. 86, pp. 349-410)

Instead, in the range of cases where advocates| have sought to hold States accountable for their domestic human rights obligations in military action abroad, they seem to focus on substantive rules of human rights that have their exact corollaries in the protections of IHL. Most of the cases focus on torture or death in detention, transfer of detainees to custody where there is a risk of torture, targeting of civilians alleged to be participating in hostilities and killing of civilians. There is an excellent tactical reason for this: of all the differences between IHL and IHRL perhaps the most important in this arena is that human rights law provides standing for individuals to claim their rights under international law, and to seek redress and remedy for violations against them. IHL, on the contrary, provides no such standing, and currently provides no avenues for individual complaints of violation under international humanitarian law or any obligation for violating States to provide redress or remedy to those against whom war crimes or grave breaches have been perpetrated.

Thus, the convergence of IHRL and IHL, and the extraterritorial application of human rights law in armed conflict, provides a crucially important and potentially revolutionary ability for individuals and their advocates to bring cases against States for violations. Because of the way that lex specialis functions, the procedural opening—the granting of standing to individuals—allows courts to assess and provide remedy for violations that are simultaneously contrary to a State's obligations both under IHRL and under IHL. Looking at the current cases, it may well be that the most important takeaway of all of this technical, lengthy debate over extraterritoriality, formal applicability of human rights law and parallel obligations comes down to, in practical terms, the possibility to bring individual claims against the State for damages or other remedy.
It wrecks military effectiveness

Stuart Delery, Principal Deputy Assistant Attorney General Civil Division, 12/14/12, DEFENDANTS’ MOTION TO DISMISS, http://www.lawfareblog.com/wp-content/uploads/2012/12/MTD-AAA.pdf
First, the D.C. Circuit has repeatedly held that where claims directly implicate matters involving national security and particularly war powers, special factors counsel hesitation. See Doe, 683 F.3d at 394-95 (discussing the “strength of the special factors of military and national security” in refusing to infer remedy for citizen detained by military in Iraq); Ali, 649 F.3d at 773 (explaining that “the danger of obstructing U.S. national security policy” is a special factor in refusing to infer remedy for aliens detained in Iraq and Afghanistan (internal quotation and citation omitted)); Rasul v. Myers, 563 F.3d 527, 532 n.5 (D.C. Cir. 2009) (same for aliens detained at Guantánamo Bay). These cases alone should control Plaintiffs’ claims here. Plaintiffs challenge the alleged targeting of and missile strikes against members of AQAP in Yemen. Few cases more clearly present “the danger of obstructing U.S. national security policy” than this one. Ali, 649 F.3d at 773. Accordingly, national security considerations bar inferring a remedy for Plaintiffs’ claims.19 Second, Plaintiffs’ claims implicate the effectiveness of the military. As with national security, the D.C. Circuit has consistently held that claims threatening to undermine the military’s command structure and effectiveness present special factors. See Doe, 683 F.3d at 396; Ali, 649 F.3d at 773. Allowing a damages suit brought by the estate of a leader of AQAP against officials who allegedly targeted and directed the strike against him would fly in the face of explicit circuit precedent. As the court in Ali explained: “It would be difficult to devise more effective fettering of a field commander than to allow the very enemies he is ordered to reduce to submission to call him to account in his own civil courts and divert his efforts and attention from the military offensive abroad to the legal defensive at home.” 649 F.3d at 773 (quoting Eisentrager, 339 U.S. at 779). Moreover, allowing such suits to proceed “would diminish the prestige of our commanders, not only with enemies but with wavering neutrals.” Id.; see also Vance, 2012 WL 5416500 at *5 (“The Supreme Court’s principal point was that civilian courts should not interfere with the military chain of command . . . .”); Lebron, 670 F.3d at 553 (barring on special factors grounds Bivens claims by detained terrorist because suit would “require members of the Armed Services and their civilian superiors to testify in court as to each other’s decisions and actions” (citation and internal quotation omitted)). Creating a new damages remedy in the context of alleged missile strikes against enemy forces in Yemen would have the same, if not greater, negative outcome on the military as in the military detention context that is now well-trodden territory in this and other circuits. These suits “would disrupt and hinder the ability of our armed forces to act decisively and without hesitation in defense of our liberty and national interests.” Ali, 649 F.3d at 773 (citation and internal quotation omitted). To infuse such hesitation into the real-time, active-war decision-making of military officers absent authorization to do so from Congress would have profound implications on military effectiveness. This too warrants barring this new species of litigation.
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Co-application shatters operational clarity and war fighting effectiveness  
Corn 9 (Geoffery, JD from GW Law and LLM in US Army, Professor of National Security Law teaching National Security Law, The Law of Armed Conflict, Criminal Law, Criminal Procedure, , Comparative Terrorism Law, International Law, Ethics for Prosecutors, and Military Law for Civilian Practitioners @ South Texas College of Law, “ Mixing Apples and Hand Grenades: The Logical Limit of Applying Human Rights Norms to Armed Conflict” November 23, 2009, Journal of International Humanitarian Legal Studies, Forthcoming) 

Furthermore, while it might be tempting to assume that shifting from one use of force paradigm to another is a simple task, those familiar with the relationship between training and operational effectiveness know this is a highly complex process. As a result, effective training must be mission driven, which means that preparation for armed conflict must focus primarily on developing a warrior ethos derived from the armed conflict use of force paradigm: deadly force as a measure of first resort.134 Therefore, soldiers are trained to employ deadly force against such targets, irrespective of the conduct they encounter. Furthermore, based on the relative clarity provided by the rule of military objective pursuant to which operational opponents are subject to attack with maximum lethality and all other individuals are the object of protection, it is the minimization of the harmful effects of lawful targeting of military objectives that is the focus or proportionality analysis.

Subjecting belligerents in armed conflict to the influence of a human rights use of force legal framework is also operationally untenable. The presumptions discussed above have been developed to strike an operationally logical compromise between the risks imposed on members of armed forces (and in the contemporary battle space members of organized non-state belligerent forces135) and civilians. As noted above, accommodating the legitimate needs of the state subdue armed organized opponents has historically been regarded as justifying an imposition of increased risk to members of belligerent groups. In contrast, the presumption that only members of such groups present an ongoing threat justified subjecting the armed forces to increased risk resulting from a presumptive immunity to individuals falling outside that status category. This presumption/risk relationship is unjustified in a peacetime setting precisely because the nature of the threat and the government objectives are simply not analogous. 

Operational clarity would also be severely compromised by such a mixing of legal paradigms. Unlike the traditional execution of combat operations, belligerents would be forced to engage an opponent under a de facto if not de jure presumption that all uses of force are unjustified and excessive. This would invariably create the risk that every ―shoot/don‘t shoot‖ decision would be subject to critique requiring belligerents to justify on an individual basis their use of force judgments. This is acceptable in an operational context without the presence of armed hostile opposition groups, precisely because the presumption against the use of deadly force will not be expected to compromise mission effectiveness or place the forces in significant danger. When, however, the operational context involves the threat of encountering organized hostile opponents whose operations transcend normal criminality and rise to the level of armed conflict, such a presumption not only compromises the legitimate function of the state action by degrading the effectiveness of forces in subduing the opponent, it also endangers individual members of the force by producing an inevitable hesitancy to employ deadly force.136 It is therefore unsurprising that the history of armed conflict and the law developed to regulate armed conflict compel the conclusion that it is the precise opposite presumption that must dictate belligerent interactions in the battle space.

Turns their confusion link

Corn 9 (Geoffery, JD from GW Law and LLM in US Army, Professor of National Security Law teaching National Security Law, The Law of Armed Conflict, Criminal Law, Criminal Procedure, , Comparative Terrorism Law, International Law, Ethics for Prosecutors, and Military Law for Civilian Practitioners @ South Texas College of Law, “ Mixing Apples and Hand Grenades: The Logical Limit of Applying Human Rights Norms to Armed Conflict” November 23, 2009, Journal of International Humanitarian Legal Studies, Forthcoming) 

A precise and operationally grounded conception of the relationship between human rights law and the law of armed conflict is, as noted above, central to the International Court of Justice‘s Nuclear Weapons opinion. In that opinion, the Court dropped its own proverbial atom bomb on advocates of a pure LOAC regulatory regime. Instead of endorsing a strict compartmentalization between human rights law (during peacetime) and the law of armed conflict (during armed conflict), the Court indicated that both prongs of international law complemented each other.52 As a result, the lex specialis nature of the law of armed conflict did not produce a complete displacement of human rights norms at all times. Instead, because human rights norms were inapposite to some issues related to armed conflicts – namely the application of combat power – the law of armed conflict provides the definitive legal standard for resolution of such issues.

Remaining true to this conception of the LOAC/human rights relationship is essential to preserve the historic balance between authority and obligation that is at the core of effective regulation of hostilities.53 In spite of this, there is an increasingly troubling trend towards asserting human rights norms as a purported source of authority to regulate the application of combat power. The following extract from Cordula Droege‘s article illustrates that while this trend has not yet gained widespread support, it seems almost inevitable that it will be the next ―front‖ in this complementarity battle:

International human rights bodies agree that where a state has effective control over a territory or over a person, their respective human rights treaties apply […]. What is

open, however, is whether the European Court of Human Rights or the Human Rights Committee would also hold states responsible for extraterritorial killings. Indeed, such killings do not presuppose power over a person in the same narrow meaning as detention. These cases fall neither into the category of effective control over a territory nor into the category of power over an individual. Sedley LJ addressed this question in the Al-Skeini case and argued that ―the one thing British troops did have control over, even in the labile situation described in the evidence, was their own use of lethal force.‖ This argument is not entirely convincing, since the question is one of control over the affected person, not over the state agents‘ own acts […]. As said, the question, so far, has not been addressed by all international bodies.54

Invoking human rights norms and analysis – beyond the prohibition against arbitrary deprivation of life – as a source of regulation for the application of combat power against an operational opponent is inconsistent with the underlying rationale of the ICJ‘s opinion. Perhaps more importantly, it is operationally illogical, for it suggests that defining what constitutes an arbitrary deprivation of life, liberty, or property in relation to such application of force should ultimately be dictated by norms never intended for this purpose. Such an extension will confuse battlefield operatives and invite disregard for the law.
An example of this confusion was recently manifested at a conference I attended in Colombia. Sponsored jointly by United States Southern Command and the Colombian Ministry of Defense, the objective of the conference was to vet a draft operational law manual being developed for the Colombian Armed Forces. One of the objectives of this manual is to inform public civilian prosecutors that during armed conflict it is the LOAC, and not human rights norms that provides the controlling regulatory framework for use of force, thereby protecting members of the armed forces from prosecutions based on peacetime criminal and human rights law standards. After an extensive explanation of this dichotomy between the two branches of law, a representative from the Fiscalia – the prosecutor‘s office – noted that he saw the discussion as irrelevant, and that there was no need to consider why or how human rights obligations and LOAC obligations operate distinctly. From his perspective, the obligation to respect fundamental human rights of all individuals rendered human rights standards the exclusive and appropriate gauge for the assessment of the legality of the use of force by government actors. Unfortunately, it was clear that this public official was unable to comprehend that an assertion of complementary application of these bodies of law does not justify the conclusion of coextensive regulatory standards.55

This type of misunderstanding of the relationship between the LOAC and human rights law is an increasing danger to the effective regulation of armed conflict. It is therefore essential to identify and embrace a logical boundary for determining when coextensive regulatory standards cease to justify complementary application; the point where the lex specialis of the law of armed conflict must displace human rights standards.
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Expansive self-defense regime enables Israel strike on Iran --- escalates and causes World War 3

Slager 12 (Katherine, J.D. Candidate 2013, University of North Carolina School of Law, “Legality, Legitimacy and Anticipatory Self-Defense: Considering an Israeli Preemptive Strike on Iran's Nuclear Program” Fall, 2012, 38 N.C.J. Int'l L. & Com. Reg. 267)

I. Introduction

World War III is an event the world universally wishes to avoid. n3 Threats of preemptive strikes, retaliations, and nuclear weapons development bring speculation to the foreground about whether tensions today between Israel and Iran might result in an escalation of hostilities leading to a third World War. n4 Iran has long professed hatred for the Jewish state, n5 and, according to the International Atomic Energy Agency (IAEA), may be developing nuclear weapons. n6 Israeli leaders say that if necessary, they will preemptively strike Iran to prevent it from developing nuclear attack capability. n7
 [*269]  While a strike might forestall a nuclear Iran, at least for the time being, the international community may not view this preemptive measure as legal or legitimate. Using force in self-defense must be subject to clear boundaries in order to prevent rampant violence. While war is never desired, "a legal war is more human than an illegal war." n8 But the rules of using force must be generally known and accepted in order to be effective. n9 This comment attempts to clarify the field of international law regarding use of force in anticipatory self-defense, and recommends that clear standards be widely established to better guide both nations considering such use of force and the international community, which must respond to this use of force.

This comment assesses the legality of a potential Israeli preemptive strike against Iran's nuclear program. There is no recognized and accepted analytical framework to assess this legality. n10 Therefore, this comment employs two methods of analysis and considers them both: first, it will employ the time-tested analytical methodology of analogy by comparing the state of the current Israeli-Iran conflict to incidents of anticipatory self-defense. Second, it will apply an analytical framework, proposed by David A. Sadoff, that offers a clear, practicable standard to govern evaluation of anticipatory use of force. n11 Part I discusses [*270] the backdrop of international law regarding the use of force in self-defense. Part II defines the terms used and discusses both the traditional and proposed analytical frameworks used to assess the legality of anticipatory acts of self-defense. Part III describes and analyzes generally recognized incidents of anticipatory self-defense. Part IV assesses the current situation between Israel and Iran using analogies to past incidents and Sadoff's proposed analytical framework. Part V concludes that while the traditional framework under customary international law would condemn an Israeli strike, a clearer standard encompassing legitimacy as well as legality would better guide the international community in evaluating anticipatory uses of force in the modern era. II. International Law and the Use of Force in Self-Defense Self-defense has been described as "nature's eldest law." n12 Today, this right to self-defense has been codified in Article 51 of the U.N. Charter. n13 In order to analyze the legality of an Israeli preemptive strike on Iran's nuclear program, it is first necessary to understand the state of international law concerning the use of force in preemptive or anticipatory self-defense. A. The Road to Modern International Law and the Use of Force Before aspiring to describe the modern intricacies of international law, it is helpful to first understand the origins of international law and regulation of the use of force between nations. Person to person, community to community, and state to state, the use of force is a salient aspect of humankind's history. n14 As one scholar puts it, "force has been a consistent feature of the global system since the beginning of time." n15 War has been so prevalent in human history that it has been considered a "perennial [*271] fact of life ... tantamount to ... plague or flood or fire." n16 It would "appear every once in a while, leave death and devastation in its wake, and temporarily pass away to return at a later date." n17 Over time, the need to restrict and regulate wars between nations developed, and war assumed a "legal status." n18 The attempt to restrict is first characterized by the "just war-unjust war" dichotomy of Ancient Greece and Ancient Rome, n19 which classical jurists and scholars of the sixteenth and seventeenth centuries advanced with their writings. n20 By the nineteenth century, however, this dichotomy was abandoned. n21 The accepted view of this period was that international law had nothing to do with attempting to distinguish just and unjust wars. n22 War was viewed as "a right inherent in sovereignty itself." n23 Through the nineteenth century, there was a widespread acceptance of a sovereign nation's right to go to war. n24 Perhaps in reaction to this widespread acceptance, bilateral treaties between nations began to arise at the end of the nineteenth century. n25 These treaties were formed to create contractual obligations between states to not go to war with each other. n26 Bilateral treaties eventually led to the creation of multilateral [*272] treaties in an effort to "curtail somewhat the freedom of war in general international law." n27 After a few multilateral attempts to restrict inter-state use of force, n28 war finally became "illegal in principle" in 1928 with the General Treaty for Renunciation of War as an Instrument of National Policy (otherwise known as the Kellogg-Briand Pact). n29 Though flawed, the Kellogg-Briand Pact was a "watershed date in the history of the legal regulation of the use of inter-state force." n30 These early developments in establishing the illegality of war led to the Charter of the United Nations, signed in 1945 in San Francisco. n31 In response to the Second World War, the United Nations was created "to establish a universal international organization charged with the management of international conflict." n32 Delegates of forty-nine states were determined "to save succeeding generations from the scourge of war." n33 To this end, Article 2(4) of the U.N. Charter proscribes both the use and threat of force. n34 Two major exceptions exist, however, to this general prohibition against use of force. n35 Nations may use force [*273] if they are acting either in individual or collective self-defense or if force has been authorized by the U.N. Security Council. n36 B. Self-Defense Even before the creation of the U.N. Charter, self-defense has been historically recognized as an inherent right of both individuals and sovereign nations. n37 As one scholar notes, self-defense "has long been founded on the simple notion that every rational being ... must conclude that it is permissible to defend himself when his life is threatened with immediate danger." n38 In addition to an individual's right to self-defense, the right of nations to use force in self-defense has also traditionally been recognized. n39 The right of a nation to defend its sovereignty is "embedded" in the "fundamental right of states to survival." n40 This being the case, there is no dispute over the legality of a state defending itself against attacks on its sovereignty. n41 What remains unsettled in modern legal scholarship, however, is when a nation [*274] may invoke this right. n42 Traditionally, self-defense may only be used when necessary to repel an "overt armed attack," and is impermissible as a form of retaliation. n43 The notion behind self-defense in anticipation of an armed attack, however, is that "states faced with a perceived immediate attack cannot be expected to await the attack like "sitting ducks' but should be allowed to take the appropriate measures for their defense." n44 1. Customary International Law Under customary international law, nations may use force in anticipatory self-defense in order to "thwart discernible impending attacks." n45 The established doctrine arises from an incident known as the "Caroline incident." n46 In 1837, the United States and Great Britain were at peace and Canada was under British colonial rule. n47 However, factions of Canadians were engaged in an "armed insurrection" against the British. n48 The Caroline, a privately-owned American steamship owned and operated by Americans, was used to transport men and supplies across the Niagara River to support the Canadian rebels. n49 On the night of December 29, 1837, British soldiers seized the Caroline while it was docked on the American side of the river, dragged the boat into the current, set it afire, and let it loose to drift over the Niagara Falls. n50 Two Americans were killed in the incident. n51 In response, a series of letters were exchanged between Henry [*275] Fox, the British Minister in Washington, and the U.S. Secretary of State. n52 The British claimed that the destruction of the Caroline was justified as "necessity of self-defense and self-preservation." n53 The response of Secretary of State Daniel Webster has become immortalized as the factors necessary to justify an act of self-defense. n54 Webster stated that the act would not be justifiable unless the British could show: necessity of self-defence, instant, overwhelming, leaving no choice of means, and no moment of deliberation. It will be for it to [show], also, that the local authorities of Canada, even supposing the necessity of the moment authorized them to enter the territories of the United States at all, did nothing unreasonable or excessive; since the act, justified by the necessity of self-defence, must be limited by that necessity, and kept clearly within it. n55 This response has become known as the Caroline doctrine, and asserts that for a use of force in anticipatory self-defense to be justified, it must be necessary, proportionate, and in response to an imminent threat of armed attack where no other means of redress are available. n56 These factors have become generally accepted and incorporated into customary international law. n57 [*276] 2. The U.N. Charter and Article 51 The Charter of the United Nations was adopted in 1945. n58 As discussed above, Article 2(4) of the Charter prohibits the use of force between nations, except in the case of two major exceptions. First, Article 51 articulates a nation's right to use force in self-defense. n59 Second, Chapter VII of the Charter allows the use of force "as may be necessary to maintain or restore international peace and security" under authorization of the U.N. Security Council. n60 This analysis focuses on Article 51, as it is "the focal point" in discussing the permissibility of self-defense. n61 Under Article 51 of the Charter, a nation has the right to use force in individual or collective self-defense. n62 The Article provides: Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in [*277] order to maintain or restore international peace and security. n63 While "the right of self-defence pursuant to the U.N. Charter has its origins in customary international law," Article 51 appears to limit uses of force in self-defense only to situations where an "armed attack" has occurred. n64 As Professor Dinstein succinctly observes, this limitation presents a "material difference in the range of operation of the right [of self-defense] between these two sources [of international law]." n65 Many scholars have very divergent views on the implications of this difference. 3. The Debate The debate surrounding the legality of anticipatory defense in modern international law is extensive and seemingly unlimited. Scholars can generally be divided into two camps: restrictionist and expansionist. n66 First, however, it is necessary to clarify the terminology used in the debate on self-defense. n67 While a plethora of scholars seem to offer as many definitions and distinctions as there are authors, n68 this article will use the terminology as categorized by David Sadoff. n69 First, there are two general types of self-defense: reactive and non-reactive. n70 Reactive strikes occur "when a State responds to an attack after it [*278] has occurred." n71 Non-reactive strikes, otherwise referred to as "defensive first strikes," occur "when a State takes military action before being hit." n72 Defensive first strikes can be further sub-divided into three categories: interceptive, anticipatory, and preemptive. n73 These three categories can be viewed as the rough points on a spectrum of "real or perceived timing of the threat posed by an aggressor State." n74 Interceptive self-defense encompasses the most immediate threats, while preemptive encompasses the least immediate. n75 Interceptive self-defense, as first articulated by Professor Dinstein, "takes place after the other side has committed itself to an armed attack in an ostensibly irrevocable way." n76 This refers to scenarios with the shortest amount of time between the self-defensive act and the perceived threat. n77 As Sir Humphrey Waldock describes, "where there is convincing evidence not merely of threats and potential danger but of an attack being actually mounted, then an armed attack may be said to have begun to occur, though it has not passed the frontier." n78 Dinstein asserts that not only is interceptive self-defense legitimate under customary international law, it is also legitimate under Article 51. n79 Anticipatory self-defense, by contrast, is "the use of force in [*279] "anticipation' of an attack when a State has manifested its capability and intent to attack imminently." n80 The Caroline doctrine is generally considered to reflect assertions of anticipatory self-defense. n81 This refers to scenarios where an attack may be imminent but not yet underway. n82 The temporal definition of what constitutes "imminence" is not well-established or even well-articulated. n83 Many scholars assert that Article 51 of the U.N. Charter recognizes anticipatory self-defense through its preservation of states' "inherent right of ... self-defense." n84 Preemptive self-defense, which is used in this comment to encompass the concept of "preventive" self-defense, n85 refers to the use of force "to quell any possibility of future attack by another state, even where there is no reason to believe that an attack is planned and where no prior attack has occurred." n86 This scenario refers to defensive first strikes that are temporally the most removed from the perceived threat. n87 While the majority of [*280] scholars reject the legality of preemptive self-defense under international law, n88 it has been argued that use of preemptive force may still be legitimate. n89 The restrictionist and expansivist schools of interpreting the legality of self-defense focus their debate on the "middle-ground" of defensive first-strikes, that of anticipatory self-defense. Professor Ronzitti aligns the two camps in terms of a geographical divergence. n90 The restrictionist camp is referred to as the "continental doctrine," while the expansivist doctrine is attributed to common law countries and Israel. n91 The question that divides the two camps is "whether the words "if an armed attack occurs' introduces ... a rigid test of legitimate self-defense." n92 The restrictionist camp asserts that "self-defense [can] lawfully be exercised only if the State is the object of an actual attack." n93 Under this view, "use of force under the Charter is expressly limited to situations where an armed attack has already commenced or occurred." n94 The restrictionist camp recognizes the right to use force in anticipatory self-defense under customary international law, but asserts that the adoption of the Charter in 1945 limited "the scope of that right." n95 As Professor Dinstein emphasizes, "the use of the phrase "armed attack' in Article 51 is [*281] not inadvertent ... [it] is deliberately restrictive." n96 Dinstein concludes that "self-defence consistent with Article 51 implies resort to counter-force ... in reaction to the use of force by the other party." n97 By contrast, the expansivist camp asserts that "the right of self-defence can be exercised not only when the State has been the object of an armed attack but also when the attack is imminent." n98 Three reasons have been cited to support this theory. First, expansivists cite that the actual reading of "if an armed attack occurs" does not necessarily mean "after an armed attack has occurred." n99 Professor Waldock elaborates that this "goes beyond the necessary meaning of the words," and cites the French text: "dans un cas ou un Membre des Nations Unies est l'objet d'une agression armee." n100 Second, expansivists note that the Article 51's preservation of the "inherent right" of self-defense was "a comparatively late addition to the Charter, for most States initially assumed that "the right of self-defense was inherent in the proposals and did not need explicit mention in the Charter.'" n101 Lastly, and most persuasively, the expansivist camp notes that Article 51 preserves the "inherent right" of self-defense. n102 D. W. Bowettt remarks that "the reference to an "inherent' right suggests something of the philosophy of natural law." n103 Professor Dinstein himself points out that "the right of self-defence pursuant to the U.N. Charter has its origins in customary international law." n104 As customary international law permits an act of [*282] anticipatory self-defence "when the threat of an armed attack is "imminent'," n105 it is therefore "not implausible to interpret article 51 as leaving unimpaired the right of self-defense as it existed prior to the Charter." n106 As Professor Shah articulates, "the intention of article 51 seems to be to make anticipatory self-defence a statutory right, not to limit it," n107 strongly evidenced by "the inclusion of the word "inherent' and the absence of any objection to it by states." n108 With such a dispute over the ambiguity of Article 51, many scholars would turn to the International Court of Justice (ICJ) for a judicial ruling on whether anticipatory self-defense is legal under Article 51. n109 Yet the ICJ has not ruled on the matter. In Nicaragua v. United States, n110 while the ICJ "based its decision on the norms of customary international law concerning self-defence as a sequel to an armed attack," the Court explicitly refrained from pronouncing a judgment on the legality of anticipatory self-defense. n111 Without a judicial pronouncement on the matter, [*283] scholars will continue to battle over the legality of anticipatory self-defense. 4. The State of the Law and Implications Today, there is no accepted state of international law regarding the use of force as anticipatory self-defense against an imminent armed attack. n112 However, as numerous scholars have noted, the world has changed in many significant ways since the drafting of the U.N. Charter in 1945. n113 At that time, drafters were primarily concerned with "overt acts of conventional aggression." n114 Since 1945, however, most conflicts have been in the form of civil conflicts, covert actions, or acts of terrorism. n115 The "ever-present threat of the use of nuclear and other weapons of mass destruction" is changing our traditional notions of warfare. n116 While nuclear weapons physically existed at the time the U.N. Charter was drafted, "the delegates at San Francisco knew nothing of the nature and effects of nuclear weapons" and thus "could not have addressed the threat, proliferation, and potential use of these weapons of mass destruction." n117 One delegate specifically referred to the Charter as a "pre-atomic age charter." n118 Many scholars of the expansivist view point out this seemingly obvious observation: "no state can be expected to await an initial attack which, in the present state of armaments, may well destroy the state's capacity for further resistance and so jeopardize its very existence." n119 The ICJ itself, in its advisory opinion in the Nuclear [*284] Weapons Case, n120 recognizes the "right to resort to self-defence, in accordance with Article 51 of the Charter, when its survival is at stake." n121 It seems that there is room for a preemptive use of force under the U.N. Charter if and only if a state's very survival is at stake. Lastly, one could argue against even considering the legality of using preemptive force. n122 Abraham Sofaer notes that despite the "illegality" of using force for "preventive purposes," states have engaged in such force in over 100 instances since the signing of the U.N. Charter in 1945. n123 He argues that rather than being concerned over the legality of a preemptive use of force, states should be concerned over the legitimacy of such an act. n124 Sofaer advocates adopting a proposal from the 2004 report of the Secretary General's High-Level Panel on Threats, Challenges and Change: n125 the U.N. Security Council should "adopt and systematically address a set of agreed guidelines, going directly not to whether force can legally be used but whether, as a matter of good conscience and good sense, it should be." n126 According to Sofaer, the benefits of "using legitimacy as a guide ... would allow states to take into account a broader range of considerations than current international law typically dictates." n127 [*285] The state of the law concerning the legality of using force in preemptive or anticipatory self-defense is convoluted, to say the least. However, this does not mean that it is impossible to evaluate the legality of an Israel preemptive attack on the Iranian nuclear program. III. The Legality of Anticipatory Self-Defense and Preemptive Force Though the state of modern international law is unclear, there are many arguments to support the legality of using force in anticipatory self-defense. Under the Caroline doctrine of customary international law, n128 the traditional framework to evaluate use of force in anticipatory self-defense addresses three elements: necessity, proportionality, and imminence of a threat such that no other recourse is available. n129 Alternative frameworks have also been proposed to expand the customary Caroline framework. n130 Using both the traditional and alternative analytical frameworks to analyze several modern incidents where the use of anticipatory self-defense was evidenced or claimed, it is possible to evaluate the legality of a potential Israeli strike on Iran's nuclear reactor. A. Framework under Customary International Law Regardless of legality under strict interpretation of Article 51 of the U.N. Charter, n131 the Caroline-based elements of necessity, proportionality, and imminence must be fulfilled for an anticipatory use of force to be legal under customary international law. n132 While some commentators include imminence in their analysis of necessity, n133 most commentators include imminence as [*286] a separate element. n134 1. Necessity and Proportionality The principles of necessity and proportionality are "part of the basic core of self-defence [upon which] all states agree." n135 The requirements of necessity and proportionality in self-defense are not expressly included in the U.N. Charter, but rather, are tenets of customary international law that have been reaffirmed by the ICJ in the Nicaragua case and in the ICJ's Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons. n136 As Gray succinctly describes, the "basic, uncontroversial principles" of necessity and proportionality are that self-defense "must not be retaliatory or punitive; the aim should be to halt and repel an attack." n137 Necessity and proportionality "constitute a minimum test" that is determinative of the legality of using force in self-defense. n138 Thus, if a nation's use of force is lacking in either necessity or proportionality, the use of force is not justified under the doctrine of self-defense, and may in fact be unlawfully retaliatory or punitive. n139 [*287] Necessity, by itself, is not a controversial proposition. n140 States need to demonstrate that "such forceful action was necessary to defend itself against an impending attack." n141 However, applying necessity to a particular scenario "calls for assessments of intentions and conditions bearing upon the likelihood of attack." n142 The nature of necessity is that it is often interposed with the "imminence" factor. n143 One scholar explains the logical relation between necessity and legal use of force in self-defense by describing necessity to mean that "there must have been no other feasible means of dealing with a particular threat." n144 Notably, this means that "force should not be considered necessary until peaceful measures have been found wanting." n145 As this comment assesses a preemptive strike in defense of a potential nuclear attack, the element of necessity - as separate from an analysis of imminence - will primarily address whether "peaceful measures" are still available to Israel. Proportionality assesses the appropriateness of a nation's action in response to a perceived threat. n146 Thus, an ex ante analysis of proportionality is not immediately relevant when attempting to predict the legality of a future act of self-defense. However, as proportionality is an integral component to the legality of inter-state uses of force, understanding the role proportionality plays in lawful acts of anticipatory self-defense is still pertinent to this comment's analysis. The requirement of proportionality means that "acts done in self-defense must not exceed in manner or aim the necessity provoking them." n147 Another scholar notes that "a forcible response must be limited to removing that threat, and cannot extend beyond this defensive [*288] objective to encompass the pursuit of broader offensive or strategic goals." n148 An act in self-defense that exceeds the bare minimum necessary to respond to the threat risks becoming a retaliatory act, and thus unlawful under customary international law. n149 Simply put, a nation's "counter-attack" must not amount to a reprisal for the purpose of revenge or as a penalty. n150 Proportionality is also relevant to the theoretical implications of anticipatory self-defense. In its pure form, proportionality dictates that "harm returned should not exceed harm received." n151 Inherent in this concept is that an attack as deterrence is actually at odds with this precept of proportionality, as the purpose of an attack meant to deter is that "the greater the disproportionality, the greater the chance of avoiding harm to either party by avoiding conflict altogether." n152 Thus, the element of proportionality serves as the essential limit on the acts that nations may engage in when using force in anticipatory self-defense. For the purposes of this comment's analysis, "necessity" is limited to assessing whether Israel has exhausted all available peaceful means n153 and "proportionality" is limited to exploring the limits of any acts Israel would be permitted to take in defending itself against a nuclear strike. 2. Imminence Imminence is "the most problematic variable of anticipatory self-defense ... that has no precise definition in international law." n154 However, the importance that imminence plays in the legitimacy of using force in anticipatory self-defense is clear. As one scholar recognizes: It is important that the right of self-defense should not freely [*289] allow the use of force in anticipation of an attack or in response to a threat. At the same time, we must recognize that there may well be situations in which the imminence of an attack is so clear ... that defensive action is essential for self-preservation. n155 Illustrating its role in customary international law, the absence of imminence was indeed determinative when the International Military Tribunals at Nuremberg applied the Caroline test following World War II, rejecting Germany's proffered justification that their "invasion of Norway had been an act of anticipatory self-defense." n156 Today, however, the doctrinal debate surrounding the legality of states using force in anticipatory self-defense stems primarily from the varying definitions and meanings of "imminence." n157 Thus, imminence becomes the most essential factor to define when determining whether a use of force in self-defense is permissible, n158 and is therefore the primary question in analyzing whether Israel would be presently justified to strike Iran's nuclear program. The notion of imminence in customary international law reaches back to the Caroline incident. n159 Under the Caroline doctrine, "an attack must be apparent in certain terms, and the impending harm must be of such an immediate nature that instant armed force is the only way to ward off the blow." n160 This standard for imminence focuses on the temporal aspect and is strictly measured. n161 An imminent attack, strictly measured, is one that is "just about to occur or, in other words, when "an attack is in evidence.'" n162 Scholars have suggested that the imminence of an attack can rise to such urgency that use of force in anticipatory self-defense would fall within the stricture of Article 51. n163 [*290] Many scholars are now arguing that a relevant measurement of imminence, however, should no longer be strictly temporal. n164 The strict requirement is out of touch with "the realities of modern military conditions." n165 The nature of imminence has been affected in two significant ways since the development of the Caroline doctrine. n166 First, the "gravity of the threat" has changed significantly. n167 Today we face nuclear weapons and other weapons of mass destruction that have the capacity to destroy a nation before it ever has a chance to defend itself. n168 This is vastly different from the "cross-border raids conducted by men armed only with rifles" that were the predominant form of international uses of force at the time of the Caroline incident. n169 Second, the method of delivering an attack has changed. n170 With increased rapidity of an attack reaching its target once launched, it is now "far more difficult to determine the time scale within which a threat of attack ... would materialize." n171 Within this framework, Professor Greenwood asserts that in order to justify the existence of an "imminent threat," there must be sufficient evidence that "the threat of attack exists ... [requiring] evidence not only of the possession of weapons but also of an intention to use them." n172 Customary international law is, by its very nature, an important groundwork for establishing the bounds on inter-state actions. n173 Nevertheless, it has many shortcomings as a framework [*291] to assess the legality of using force in self-defense. While strict interpretation of the U.N. Charter's restriction on using force in self-defense is often too restrictive, n174 customary international law suffers from being too vague to serve as a guide for state actors. n175 Additionally, it may be "out of sync" with the realities of a state's reasoning and behavior when facing threats to their very survival. n176 Thus, scholars began to look for, or propose, alternatives. B. Alternative Framework The scholarly landscape concerned with anticipatory self-defense is consumed with widespread disagreement, from expansivist-restrictionist doctrinal dichotomies n177 to inconsistent definitions of prevention, preemption, anticipatory self-defense, n178 and the very factors of necessity, proportionality and imminence n179 that are essential to this vast doctrinal theory of international law. However, there is one observation on which all scholars can perhaps agree: at present, the international arena does not have a practicable framework to consistently evaluate the legality or legitimacy of a nation's use of force in anticipatory self-defense. As a result, several scholars have proffered a variety of proposals to compensate for the vagueness of customary international law and the unrealistic restrictiveness of the U.N. Charter in assessing anticipatory self-defense. Though several proposals have been offered by numerous scholars, n180 this comment limits its [*292] consideration to the framework proposed by David Sadoff, which focuses its proposal specifically to assessing use of force in anticipatory, rather than preventive, self-defense. 1. David Sadoff, "Striking a Sensible Balance" Sadoff proposes an alternative legal framework to assess the legality of "proactive defense," which encompasses interceptive, anticipatory and preemptive self-defense. n181 His analysis, while derived from customary international law, seeks to expand on this doctrine to produce a "clear, practicable legal standard to govern the use of first strikes." n182 The substantive components of the proposed framework include (1) properly gauging the threat, (2) exhausting peaceful alternatives, and (3) taking responsive action. n183 As the second and third components tend to follow the same considerations as under a traditional customary international law analysis, this comment describes only the first component in depth. In order to gauge the threat of attack, Sadoff proposes analyzing the (i) nature and scale, (ii) likelihood, and (iii) timing of the threat. n184 With a state gauging the threat of attack, Sadoff calls for establishing an evidentiary standard to "address[] the nature, quality, and reliability of a state's information about the underlying facts and circumstances that have led it to decide to act against a given threat." n185 He proposes that the evidentiary standard requires a state to show "with clear and compelling evidence the existence of a serious and urgent need with respect to [*293] a given threat." n186 The first two prongs of a state's assessment using Sadoff's framework appear to go to the necessity element of the Caroline doctrine. When assessing the nature and scale of a potential attack, a state will need to consider (1) "the character and magnitude" of the threatened attack (including (a) the type of weapons the enemy may use, (b) the size of an army, or (c) whether it would be an invasion or an isolated attack); (2) whether or not there would be warning; (3) what the likely targets of an attack would be; and (4) what the impact of an attack would be on the state's capacity to defend itself. n187 In assessing the likelihood of an attack, Sadoff explains that a state would assess the probability of whether the attack would in fact occur if there were no "proactive defense" measures taken. n188 The analysis by the target state would be subjective, in that it considers the state-actor's perceptions of the "intent and capabilities of the presumed aggressor state." n189 The author recommends using an "operational assessment" of likelihood (e.g., when the attacking state's "decision to attack has become "effectively irrevocable'"), rather than a probability-based assessment (e.g., ""reasonable certainty' or "highly probable'"). n190 An operational-based standard would be a higher threshold than a probability-based standard, so that defensive actions are [*294] appropriate when the question of attack is not if an attack will occur, but when - "the uncertainty lies in whether the attack will occur sooner rather than later." n191 Such a high threshold would surely satisfy the "necessity" prong of the Caroline doctrine. n192 An assessment of "timing" is an important consideration because it addresses the urgency of a potential defensive action. n193 This factor appears to go to the imminence prong of the Caroline doctrine. Sadoff advocates mandating a "last window of opportunity" approach in the timing analysis, meaning that a defensive action would be appropriate when "a present danger ... is known and ... [when] any additional delay in acting would "seriously compromise security.'" n194 He advocates this approach over requiring "temporal imminence" because "the underlying rationale of the imminence requirement is to ensure military action is truly necessary." n195 Sadoff brings a "realist" approach to the matter of assessing when using force in anticipatory self-defense would be appropriate. n196 He appropriately notes that the standards currently employed under customary international law and the Caroline doctrine are "too limited in scope to be of general use" and lack the details needed for utility purposes. n197 Furthermore, his suggested framework provides numerous questions and factors that would provide practical guidance to nations considering using [*295] force in "proactive defense." n198 This guidance would also enable the international community to consistently evaluate the legitimacy of a nation's use of force. n199 As Sadoff remarks, this would enable third parties to "cast their military and diplomatic support accordingly behind the state whose conduct more closely conformed to international law." n200 2. Considering Legitimacy Legitimacy is vital to the success of any legal order. n201 In the present context, legitimacy refers to the "the anticipated reaction of the relevant international community to a State's decision to use force." n202 In 2004, the U.N. Secretary-General's High-Level Panel on Threats, Challenges and Change n203 observed that "the effectiveness of the global collective security system ... depends ultimately not only on the legality of decisions but also on the common perception of their legitimacy." n204 The panel notes that if either "common global understanding" or "acceptance" of when use of force is both legal and legitimate is lacking, the result will be a weaker international legal order. n205 In realist terms, however, legitimacy and legality are often separate considerations. n206 An act that is considered legitimate [*296] may not always be deemed legal, and an act that is legal may not always be considered legitimate. n207 Legitimacy differs from legality on several points. First, legitimacy is established by the "actual views and values of states and other relevant parties" rather than by the academic or professional opinions of international legal scholars on the meaning of the U.N. Charter. n208 Second, legitimacy differs from legality in that it is usually a "relative judgment, rather than a definitively positive or negative one." n209 The very nature of legitimacy is that it turns on numerous factors, rather than requiring that "certain standards be met" as with legality. n210 Third, an assessment of legitimacy should consider not only the views of other nation states, but the views of non-state entities such as international agencies, non-governmental groups, the press and the public. n211 The U.N. High-Level Panel, however, has demonstrated a recognition of the vital importance of legitimacy by citing five criteria that the Security Council should always address when deciding whether to authorize or endorse the use of force: (1) "seriousness of threat," (2) "proper purpose," (3) "last resort," (4) "proportional means," and (5) "balance of consequences." n212 For the first criterion, "seriousness of threat," the question to pose is, "Is the threatened harm to State or human security of a kind, and sufficiently clear and serious, to justify prima facie the use of military force?" n213 Inquiry regarding "proper purpose" begs the question "Is it clear that the primary purpose of the proposed military action is to halt or avert the threat in question?" n214 "Last resort" is relatively straight-forward, and asks whether "every non- [*297] military option for meeting the threat in question [has] been explored, with reasonable grounds for believing that other measures will not succeed." n215 This criterion can be viewed as synonymous with an analysis of "necessity." n216 "Proportional means" predictably refers to proportionality: "Are the scale, duration and intensity of the proposed military action the minimum necessary to meet the threat in question?" n217 The final criterion recommended by the Panel, "balance of consequences," goes to the heart of the legitimacy inquiry. n218 The Panel illustrates this inquiry by posing whether "there [is] a reasonable chance of the military action being successful in meeting the threat in question, with the consequences of action not likely to be worse than the consequences of inaction." n219 This is essentially the age-old question, "Will the proposed action do more harm than good?" n220 Sofaer recommends that when answering this question, one "should go beyond the immediate, physical effects of a particular action and take into account the long-term, ethical consequences." n221 The Caroline doctrine has been a pillar in the development of customary international law's analysis of anticipatory self-defense. However, widespread debate on the relationship between this doctrine and Article 51 of the U.N. Charter has created a vague understanding of what constitutes the strict bounds of legality when using force in self-defense. While alternative frameworks effectively address the doctrinal weaknesses of the Caroline doctrine and customary international law, understanding [*298] international reactions to past incidents of anticipatory self-defense is essential. Analysis of these incidents will illustrate the bounds of legality and legitimacy within the international community and provide insight on how an alternative framework would be applied to future incidents. IV. Anticipatory Self-Defense: Examples and Incidents Without a clear legal framework to guide an evaluation of using force in anticipatory self-defense, modern day incidents of "non-reactive force" used in anticipatory self-defense are crucial to answering two essential questions: First, are there instances in which the use of anticipatory self-defense would be recognized as legitimate, and secondly, where would the line be drawn to distinguish acceptable and unacceptable uses of force? Four examples of nations using force in anticipatory self-defense have been generally recognized and analyzed as such since the adoption of the U.N. Charter. n222 These examples shed light on the current acceptance or rejection of the doctrine of anticipatory self-defense and provide a baseline to examine whether the current situation between Israel and Iran might give rise to a legitimate use of anticipatory self-defense. A. 1962 Cuban Missile Crisis In 1962, the U.S.S.R. sent "over 100 shiploads of armaments" [*299] to Cuba, which included numerous launch missile sites. n223 The United States responded by creating a naval quarantine around Cuba, so that all ships going to Cuba would be inspected and no ships with weapons would be allowed to pass through. n224 In the course of the quarantine, no ships tried to get around the quarantine, no ships were seized, and only one ship was boarded without incident. n225 One day after announcing the quarantine, the United States asked for and received regional support from the Organization of American States (OAS). n226 The United States did not seek to justify the act on the basis of Article 51. n227 Nor did the United States claim that the U.S.S.R.'s posturing with Cuba's cooperation was unlawful. n228 Instead, the United States relied on Article 52 to justify its actions, citing its use of "regional arrangements ... relating to the maintenance of international peace and security." n229 International reactions to the legality of the quarantine reflected "ideological lines," with Chile, China, France, Ireland, the United Kingdom, and Venezuela supporting the quarantine, and Ghana, Romania, the Soviet Union, and Egypt opposing it. n230 As this incident involved a non-reactive use of force, a brief Caroline analysis is relevant. n231 The element of necessity may have been present, as the gravity of the threat (proximity of nuclear missiles) was immense. n232 Nevertheless, all peaceful measures may not have been exhausted. The proportionality element seems to be met, in that almost no force was actually used. n233 Satisfying the imminence requirement is more difficult because it is not clear that using force was the only way "to ward [*300] off the blow." n234 The possession of weapons and a clear intention to use them, at least as a threat against the United States, however, were clearly present. n235 Regarding the reaction of the international community, "very few [states] ... relied on a strict interpretation of Articles 2(4), 51, and 53." n236 Thus, even though this incident does not suggest either "clear acceptance or rejection" of anticipatory self-defense, it demonstrates that in 1962, states were not interpreting the U.N. Charter in a clearly "restrictive" way. n237 B. 1967 Six Day War n238 Scholars have described the Six Day War between Israel and Egypt as a "classic case of military preemption." n239 In 1967, tensions were rising between Israel and its Arab neighbors. n240 Leading up to the incident of June 5, 1967, five overt acts indicated that Egypt would launch an attack on Israel. n241 First, Egypt mobilized troops along Israel's Sinai border "to an unprecedented extent." n242 Second, Egypt began cementing ties with Jordan, Syria and Iraq. n243 Third, the Egyptian president ordered U.N. Emergency Force troops to leave Sinai, where they had been deployed as a buffer between Egypt and Israel. n244 Fourth, Egypt imposed a blockade of the Straits of Tiran, a waterway vital to Israeli shipping. n245 Lastly, the Egyptian [*301] president proclaimed that in any war with Israel, Egypt's goal would be "the destruction of the Jewish state." n246 The final result of this buildup was that on June 5, Israel launched a "surprise" air attack on Egypt's forces that resulted in a "decisive victory" in a matter of days. n247 In the ensuing period, Israel first claimed that Egypt had made the first move. n248 Shortly thereafter, however, this argument lost weight and Israel made the alternative claim that the blockade represented an "act of war" and the deployments of troops appeared to be an imminent attack. n249 Thus, though Israel's attack on Egypt was an act of anticipatory self-defense in substance, Israel did not rely on this doctrine to justify its actions. n250 International reaction was generally supportive of Israel, though some states viewed the incident as an act of aggression by Israel. n251 Despite the fact that the "primary facts" demonstrated a clear example of anticipatory self-defense, n252 no state cited the principle [*302] of anticipatory self-defense in its support. n253 In a Caroline analysis of this incident, necessity, proportionality and imminence all appear to be present. For the necessity requirement, Israel was facing the possibility of invasion, as evidenced by the amassing of the troops along its Sinai border. n254 The proportionality of the response also seems appropriate, as the duration of the armed engagement was only six days and the attack was limited to Egypt's military forces. n255 Furthermore, the mobilization of troops, the blockade, the removal of U.N. troops, and the accompanying threatening remarks by the Egyptian president all strongly indicate the imminence of an invasion. Though there was a lack of consensus in the international community regarding the legitimacy of anticipatory self-defense, Israel's actions were widely viewed as legitimate when the customary international law elements of necessity, proportionality and imminence were all present. n256 C. 1981 Israeli Attack on Osirak n257 Nuclear Reactor The Osirak incident has been described as an example of "preemptive" force. n258 In early 1981, Iraq was constructing a nuclear reactor near Baghdad, "code-named Osirak." n259 Israel viewed the Osirak reactor as "a threat to Israel's survival." n260 The type of reactor used and the type of fuel purchased could both be [*303] used in weapons manufacture. n261 Additionally, Israel noticed that Iraq was buying more uranium than it would need for scientific research. n262 Iraqi leaders were expressing "vehement hostility" to Israel. n263 This last factor was augmented by the history of three wars between Israel and Iraq and the fact that Iraq continued to deny Israel's legal existence. n264 Lastly, the nature of the threat and Israel's vulnerability to an initial strike were factors in Israel's decision to act. n265 On June 7, 1981, Israel attacked and destroyed the Iraqi nuclear reactor. n266 Israel said it acted to "remove a nuclear threat to its existence." n267 To justify its actions, Israel claimed anticipatory self-defense. n268 Though citing scholars' expansive interpretation of Article 51, Israel was unable to cite any examples of state practice of anticipatory self-defense. n269 The U.N. Security Council, while not reaching a consensus on the matter of anticipatory self-defense, did unanimously condemn the act as a "clear violation" of the U.N. Charter and "the norms of international conduct." n270 Individual states had varied reactions to Israel's actions. Some states agreed with the doctrine of anticipatory defense, but condemned the incident for lack of imminence: there was no "instant and overwhelming need for self-defense." n271 Other states simply rejected the principle of anticipatory self-defense. n272 The United States condemned the incident, citing the fact that peaceful means were not pursued, given that the International Atomic Energy Agency (IAEA) did not have evidence that the reactor would be used to develop [*304] nuclear weapons. n273 Under a Caroline analysis, it can be argued that both necessity and proportionality were present. The possibility of nuclear armament and the state of hostilities between Israel and Iraq suggest there could have been a grave threat to Israel, satisfying the necessity prong of the Caroline doctrine. The action taken, a targeted destruction of the "threat" (the nuclear reactor), seems to meet the proportionality requirement. n274 Imminence, however, was clearly not present. n275 The threat to Israel had not been "of such an immediate nature that instant armed force [was] the only way to ward off the blow." n276 From this incident, we have a possible recognition of the principle of anticipatory self-defense, though it was not in fact viewed to be present here. n277 D. 2007 Israeli Attack on a Syrian Nuclear Facility In the early hours of September 6, 2007, Israeli jets launched an attack on an undisclosed target near Al-Kibar in north-eastern Syria. n278 While the Syrian government has never admitted it, the general consensus of the international community is that the target of the attack was a secret Syrian nuclear reactor, and that it was destroyed in the attack. n279 The first official intelligence report regarding the target was released by the United States in April 2008. n280 This report stated that there was evidence as early as spring 2007 that the Syrian target "was a nearly completed nuclear reactor intended to produce plutonium for a weapons programme." n281 The report also indicated that the complex was [*305] "weeks and possibly months from operational capacity." n282 To support the intelligence conclusions of the United States, IAEA investigators did discover plutonium particles at the Al-Kibar site. n283 The IAEA all but officially concluded that the Al-Kibar site was a nuclear reactor when the IAEA Director General Yukiya Amono "explicitly confirmed" that the destroyed facility was "a nuclear reactor under construction." n284 Interestingly, Syria's immediate reaction to the attack was rather muted. On September 9, 2007, Syria registered an official complaint with the U.N. Security Council and General Assembly, asserting only that "Israel had committed a breach of the airspace of the Syrian Arab Republic." n285 The complaint also asserted that during the attack, Israel "dropped some munitions but without managing to cause any human casualties or material damage." n286 [*306] More interestingly, the international reaction to the incident was also muted. Israel itself, while eventually admitting that they were responsible for the attack, n287 did not provide any legal justifications for the attack. n288 While the United States issued "tentative support" for the attack, no states other than Syria condemned the incident. n289 Professor Garwood-Gowers asserts that even under the customary international law doctrine of anticipatory self-defense, this attack on Syria is clearly unlawful under current international law by failing to meet the requirements of necessity and imminence. n290 Specifically, he cites Israel's failure to "exhaust peaceful means of resolving its concerns over Syria's nuclear intentions" through either the IAEA or the U.N. Security Council. n291 In analyzing this incident, Garwood-Gowers seeks to evaluate whether the state of modern international law regarding the use of preventive force has changed. n292 "If the international community's response ... indicates general acceptance of a new practice or interpretation, then it can be said that a change to customary international law has taken place." n293 Garwood-Gowers explains that any "significant opposition" would be enough to disrupt any [*307] display of "general acceptance," indicating that international law remains unchanged. n294 He concludes that while there is still no "general acceptance" sufficient to mark a shift in international law, the incident does reflect a shift in state practice that "indicates a broader lack of concern over the legality of relatively minor uses of force." n295 The muted reaction by the international community may demonstrate that even though such an attack may be illegal under current international law, it may be that the international community does not view the incident as illegitimate. These incidents do not clearly demonstrate that using of force in anticipatory self-defense is definitively legal, or even legitimate, under modern international law. Yet they provide guidance as to what situations do and do not warrant use of non-reactive force in the eyes of this same international community. n296 The Six Day War strongly suggests that there are situations in which "non-reactive" uses of force would be widely seen as legitimate. n297 Overt preparations for attack, as in the Cuban Missile Crisis and the Six Day War, appear to warrant acts bordering on "unlawful" under the restrictive interpretation of Article 2(4)'s prohibition on the use of force. n298 These situations are thus more likely to warrant acceptance of using force in anticipatory self-defense. Nevertheless, overt hostility with the mere possibility of nuclear weapon development, such as in the Osirak incident, n299 does not appear to automatically warrant the use of force. These various incidents thus provide real world examples of what the international community would consider necessary, proportionate, and imminent. The most controversial element seems to be imminence. These incidents provide the baseline to which the three prongs of the Caroline doctrine can be applied in evaluating whether the present conflict between Israel and Iran constitutes such imminence as would justify a preemptive strike. [*308] V. Today: Israel and Iran A. History While it may be hard to believe in today's era of hostility and threat, history reveals that Israel and Iran have not always been enemies. In World War II, Iranian diplomats helped save "thousands of Jews" from the Holocaust. n300 Iran was one of the first Muslim nations to establish economic and trade ties with Israel. n301 Indeed, Iran has a long history of "Jews [being] welcome members of Iranian society." n302 The two states were allies for a period spanning almost three decades, united by the common "enemy" of Sunni Arabs. n303 The friendly economic ties between the two nations changed in 1979 with Iran's Islamic Revolution. n304 The Ayatollah that ousted the Shah in the revolution preached strong anti-Israeli rhetoric, setting the stage for the severe decline of Iran-Israel relations in modern Iran. n305 This history of cooperation is a far cry from today's state of affairs, where Iran proclaims a strong anti-Israeli stance. Iran's support of Hamas and Hezbollah, two militant groups that seek the destruction of Israel, exemplifies the current view of Iran towards Israel and has often been cited by Israel in their reasons to need to take defensive measures against Iran. n306 B. Current Events For Iran to be a threat to Israel, it has to have both the capability to attack Israel with nuclear weapons and the intention to do so. n307

 [*309] 

1. Capability: Iran's Nuclear Development

Towards the end of 2011 and into the early part of 2012, world tensions concerning Iran's nuclear program mounted quite dramatically. n308 Iran's nuclear program has been a controversial issue since the program's "re-birth" in the 1990s. n309 Though Iran is a signatory to the Nuclear Non-Proliferation Treaty, n310 members of the international community have long been suspicious of the purposes underlying Iran's clandestine nuclear research. n311 Many worry that Iran is seeking to develop nuclear weapons. n312 Yet Iran has consistently asserted that its nuclear program is purely for peaceful purposes. n313

The most recent round of mounting tensions was marked by a November 2011 IAEA report n314 indicating Iran may be "carrying out activities relevant to the development of a nuclear device." n315 The report was "the harshest judgment that United Nations weapons inspectors had ever issued" against Iran's program. n316 It reports that Iran is employing a variety of "research, development and testing activities ... that would be useful in designing a nuclear weapon." n317 It does not, however, provide an estimate on  [*310]  how long it will be before Iran develops nuclear weapons. n318 Yet should Iran enrich its uranium to 90%, it would have enough enriched uranium for four nuclear weapons. n319 A separate report estimates that Iran could develop nuclear weapons in sixty-two days or less. n320

Following the release of the November IAEA report, the United States and Europe began a series of economic sanctions intending to derail Iran's nuclear development. n321 The sanctions target both Iran's access to foreign banks and financial institutions, as well as companies involved in Iran's nuclear, oil, and petrochemical industries. n322 These sanctions appear to have an effect on Iran's economy. n323 Iranian leaders, in response to the strains on the economy resulting from the sanctions, have been making public statements encouraging "Iranian self-reliance and resentment toward the West." n324 Iran also threatened to close the Strait of Hormuz, "a vital artery for transporting about one-fifth of the world's oil supply." n325 Some commentators believe that these "aggressive gestures" may demonstrate that Iranian leaders are responding "frantically, and with increasing unpredictability" to the sanctions. n326

In February 2012, the IAEA released another report. n327 This  [*311]  report indicates Iran may not be cooperating sufficiently with IAEA, as Iran refused to grant the IAEA inspectors access to one of their nuclear sites and dismissed IAEA's November concerns because "Iran considered them to be based on unfounded allegations." n328 Most significantly, however, the report shows a dramatic increase in Iran's production of enriched uranium: a nearly 50% increase in Iran's stockpile since the IAEA's November report. n329 Iran already has enough enriched uranium to build four nuclear weapons, should it attempt to build them. n330 The report concludes by stating that the IAEA "is unable ... to conclude that all nuclear material in Iran is in peaceful activities" and "continues to have serious concerns regarding possible military dimensions to Iran's nuclear programme." n331

The summer of 2012 saw an increase in concerns over the volatility of the Israel-Iran situation. An August 2012 IAEA report revealed that Iran has indeed completed installation of three-quarters of the centrifuges it would need to develop "nuclear fuel" in a deep underground site. n332 Further, Iran has "cleansed" a site that IAEA inspectors suspect was used to conduct "explosive experiments that could be relevant to the production of a nuclear weapon" - such a cleanup impedes the ability of IAEA inspectors to determine what work exactly had been conducted at the site. n333 These IAEA concerns have culminated in an official IAEA resolution, passed on September 13, 2012, that rebukes Iran for the continued development of its nuclear program. n334 The jump in enriched uranium production, coupled with Iran's [*312] lack of transparency, quite rightly exacerbates international concern about "Iran's march toward nuclear-weapons capability." n335 2. Intention: Iran-Israel Tensions For almost twenty years, Israel has asserted that Iran poses an "existential threat" to Israel. n336 In 2005, President Mahmoud Ahmadinejad, at a conference entitled "The World without Zionism," made the following statement: Our dear Imam [Ayatollah Ruhollah Khomeini] said that the occupying regime must be wiped off the map and this was a very wise statement. We cannot compromise over the issue of Palestine. Is it possible to create a new front in the heart of an old front. This would be a defeat and whoever accepts the legitimacy of [Israel] has in fact, signed the defeat of the Islamic world. n337 It should be noted, however, that shortly after this speech was posted, it was removed from its original website and Iran's foreign ministry "insisted [Iran] had no intention of attacking Israel." n338 Yet the President himself insisted that his remarks were "just." n339 Ayatollah Khomeini, Iran's supreme religious leader, referred to Israel as a "cancerous tumor." n340 One scholar noted in 1996 that "Israel faces serious and unprecedented danger from Iran" stemming from "that revolutionary Islamic regime's ... unalterable commitment to destruction of the Jewish State." n341 In Israel, top officials are openly considering conducting a [*313] preemptive strike on Iran's nuclear program. n342 In early November, Israel simulated a "mass-casualty attack," which prompted speculations that Israel was simulating an attack on Iran. n343 In the past, Israeli Prime Minister Benjamin Netanyahu has asserted that if the United States does not prevent Iran from acquiring nuclear weapons, "Israel may be forced to attack Iran's nuclear facilities itself." n344 More recently, Prime Minister Netanyahu and Ehud Barak, Israel's defense minister, have publicly supported an Israeli preemptive strike against Iran's nuclear program. n345 Barak has outlined three questions that Israel would have to answer in the affirmative to order to preemptively strike Iran: 1. Does Israel have the ability to cause severe damage to Iran's nuclear sites and bring about a major delay in the Iranian nuclear project? And can the military and the Israeli people withstand the inevitable counterattack? 2. Does Israel have overt or tacit support, particularly from America, for carrying out an attack? 3. Have all other possibilities for the containment of Iran's nuclear threat been exhausted, bringing Israel to the point of last resort? If so, is this the last opportunity for an attack? n346 [*314] While Israeli leaders assert that there is no deadline to make the final decision of whether to strike and assure the public that such a decision is not imminent, Barak warned in January 2012 that "no more than one year remains to stop Iran from obtaining nuclear weaponry." n347 If Israel is to conduct a preemptive strike to take out Iran's nuclear program, they must do so before "Iran's accumulated know-how, raw materials, experience and equipment ... will be such that an attack could not derail the nuclear project." n348 This point in the Iranian nuclear program, when the program enters its "immunity zone," may be reached as early as the fall of 2012. n349 In response to these threats of preemptive strike, Iran has in turn made threats of its own. n350 The day after the IAEA released its February report, which indicated extensive developments in Iran's nuclear program, n351 Iran stated that any Israeli attacks on Iranian nuclear installations "will undoubtedly lead to the collapse of the [Zionist] regime." n352 Iran has threatened retaliation through its long-range missile program. n353 In November, Iran also asserted it would attack NATO bases in Turkey if either Israel or the United States launched an attack against Iran. n354 Overall, it appears that Iran does not presently have the capability to employ nuclear weapons, but the prospect of attaining this capability is growing increasingly - and worryingly - likely. Iran's intention to use these weapons against Israel is not definite or transparent, but it is still a possibility. n355 Strikingly, the clearest Iranian threats against Israel are seen primarily in the context of warning Israel of the possibility of [*315] retaliation against an Israeli preemptive strike. n356 It is in this convoluted history of threat-and-reaction that it is necessary to anticipate whether an Israeli preemptive strike on Iran's nuclear program would be legal or legitimate under modern international law.

C. Analysis

Under a restrictive interpretation of the U.N. Charter, Israel would not be justified in attacking Iran's nuclear program because Iran has not yet conducted an "armed attack." n357 Yet most authorities agree that Israel would be justified in a preemptive strike against Iran if the imminence of an Iranian attack were "clear." n358 An analysis under customary international law's Caroline doctrine provides the foundation to determine whether the possibility of an Iranian nuclear attack on Israel is sufficiently imminent to justify an Israeli preemptive strike. However, as discussed in Part II.A, the present analytical framework under customary international law is vague and difficult to apply. n359 To supplement the traditional Caroline analysis, this comment will also apply the analytical framework proposed by David Sadoff, which offers clear factors to guide an analysis of whether an Israeli preemptive strike would be acceptable under modern international law. n360

1. Customary International Law

The Caroline doctrine, which underlies the customary international law analysis of anticipatory self-defense, has three prongs: necessity, proportionality, and imminence. n361 Assessing the necessity and proportionality prongs of the Caroline doctrine is straightforward for the purposes of this comment. Necessity requires that an action be "necessary to defend ... against an impending attack" and occur only after peaceful measures have  [*316]  been exhausted. n362 Successfully defending against a nuclear attack requires, by its very nature, a preemptive strike because an attack would decimate a nation instantly. n363 In addition, it might be argued that peaceful measures have been exhausted if Iran continues its present course of action: non-cooperation with U.N. inspectors and apparent development of nuclear weapons, in contravention of the Non-Proliferation Treaty n364 and in spite of the international pressure of multilateral economic sanctions. Thus, for the purposes of this comment, a preemptive strike to deter the threat of nuclear attack would meet the "necessity" requirement of the Caroline doctrine.

Proportionality requires that action should not exceed what is minimally necessary to respond to a threat. n365 It would be in Israel's diplomatic interests to respond with only the minimum required to avert the threat of nuclear attack. A preemptive strike that neutralizes Iran's nuclear program and does not exceed the immediate threat to Israel to pursue "broader offensive or strategic goals" would satisfy the requirement of proportionality. n366

With the assumption that an Israeli preemptive strike would meet both the necessity and proportionality prongs of a customary international law analysis, this comment focuses on whether the threat posed by Iran is sufficiently imminent to allow an Israeli preemptive strike. As imminence is implicitly fact-based, this comment will compare the present situation to the two incidents that provide the most guidance on whether an act of anticipatory self-defense is justified: the 1967 Six Day War, in which Israel was considered justified in its defensive actions, n367 and the 1981 Israeli attack on Osirak, which was uniformly condemned. n368

As discussed in Part III.B, several threats were present in the  [*317]  period leading up to the Six Day War that support the conclusion that the threat of an Egyptian armed attack on Israel was "imminent:" (1) Egypt's troops were mobilized at Israel's border, (2) Egypt was forming military ties with Israel's enemies, (3) Egypt ordered the removal of the U.N. troops who were present for conflict-diffusing purposes, (4) Egypt invoked a blockade on Israel's trade, and (5) the leader of Egypt proclaimed a goal of "destroying" Israel. As Israel's strike on Egypt's troops was generally considered to be legitimate by the international community, it is these factors, taken together, that seem to meet the "imminence" requirement of customary international law.

Israel, taken in the light most favorable to an argument for legitimacy, may face two of these Six Day War factors in the present situation with Iran. First, it is widely reported that Iranian leaders believe that Israel should be "wiped off the map." n369 This is somewhat similar to the threats by Egypt's leader that preceded the Six Day War. n370 However, other than a few well-publicized statements from public leaders, there does not appear to be any further corroborations of an intention to attack Israel. n371

Developing nuclear weapons, because of their first-strike capabilities, may be tantamount to a mobilization of troops. With nuclear capability, Iran would be able to attack Israel as swiftly as if it had a legion of troops on Israel's border. However, the mobilization of troops in the Six Day War was a threat that was unique to Israel, due to the geographical nature of the region. n372 Comparatively, there is no strong tie between Iran's nuclear program and Israel that would indicate that such a "mobilization," if it were to be considered such, would be specifically targeting Israel. The only tie that could conceivably serve as such a link is Iran's professed hatred of the Jewish state. n373 However, the remaining three factors from the Six Day War - developing  [*318]  regional military ties, a blockade, and the removal of U.N. troops - are not present. The absence of these factors indicates that the threat currently posed by Iran only moderately resembles the threat posed by Egypt preceding the Six Day War.

The present situation between Israel and Iran more closely resembles Israel's attack on the Osirak reactor in 1981, which was widely regarded as an unacceptable use of force under customary international law. n374 Several factors that were considered to be insufficient to justify an act of anticipatory self-defense are present here: the development of nuclear weapons and the attendant risk of a nuclear first strike; IAEA reports indicating that Iran's nuclear program are quite possibly directed towards the development of nuclear weapons; and a high production of enriched uranium that could be intended for use in nuclear weapons. n375 However, the IAEA reports and the vast quantities of enriched uranium indicate that there may an even stronger argument for an "imminent attack" by Iran today.

The presence of these factors, without more, does not rise to the "imminence" seen in the Six Day War. First, two factors articulated by Professor Greenwood are not definitively present: n376 possession of weapons and an intention to use these weapons. The IAEA has not reported that Iran actually has, or will soon have, nuclear weapons; it merely suggests that there may be military dimensions to the nuclear program. n377 Second, though it seems clear that Iranian leaders would prefer that Israel not exist, this does not necessarily equate to an "intention" to use nuclear weapons - should they come into Iran's possession - against the Israeli state.

While Israel may have a stronger argument for imminence today than it did in 1981, the present situation bears much stronger resemblance to the 1981 Osirak incident, where imminence was clearly not found, than to the 1967 Six Day War. As the Iranian threat against Israel does not rise to the imminence required by the Caroline doctrine, an Israeli preemptive strike against Iran would not be legal under customary international law.

 [*319] 

2. Sadoff's Framework

The analytical framework proposed by David Sadoff offers an analysis of anticipatory self-defense that is significanltly less vague than analysis available under customary international law. The first component of Sadoff's framework, properly gauging the threat, is precisely the task undertaken by this comment. Sadoff's framework breaks down this component in a way that reflects and clarifies the "imminence" analysis of the Caroline doctrine. This framework analyzes the factors of (a) the nature and scale, (b) the likelihood, and (c) the timing of the threat to determine whether a threat would be sufficiently imminent to justify an act of anticipatory self-defense. n378

First, assessing the nature and scale of an Iranian nuclear attack is fairly straightforward. Israel fears facing the threat of "first strike" nuclear attack, which would leave little or no time for Israel to respond defensively once launched. n379 Israel would likely receive little to no warning of a nuclear launch. Such an attack could decimate the entirety of the Israeli state. The nature and scale of the threat is likely the gravest threat imaginable.

The "likelihood" of the attack, however, is much more ambiguous. First, the statements by Iranian leaders that demonstrate a desire to see Israel "wiped off the map," n380 though troubling, do not seem to effectively constitute a "public expression" of a "will to attack." n381 The intent of the attacker here is couched in public rhetoric. Though there are strong ideological tensions embodied in Israeli-Arab conflict that engulf the entirety of the Middle East. n382 There is little doubt that Iranian leaders would be happy to have a world without the Israeli state, this does not indicate a clear intention to launch an attack. Second, Iran does not presently have the capacity to mount the attack. n383 Though Iran is possibly on the path to achieving this capacity, n384 it  [*320]  is not synonymous with being on the path to actually using nuclear weapons against Israel. There does not seem to be any certainty that a nuclear attack on Israel will occur. Thus, the present situation is not a matter of when, but of if. n385 Third, Sadoff's framework considers the international community's reaction to a nuclear attack on Israel. n386 Such a reaction would be extremely condemnatory, and would likely deter such an attack. Though Iran expresses strong anti-Israel sentiments, it has not outwardly expressed any intention to attack and does not presently have the capacity to attack.

The third factor in gauging the threat, timing, is interspersed with the likelihood factor. Sadoff suggests similar questions for the assessment of these two components. n387 This seems appropriate. If an attack is not very likely to occur, then it is moot to consider whether the timing of an attack is sufficiently immediate to justify a pre-emptive strike.

3. Considerations

Under the analyses of both the customary international law and Sadoff's frameworks, an Israeli preemptive strike on Iran would be neither legitimate nor legal. The legality afforded by the Caroline doctrine is restricted to situations where the threat of attack is imminent and the use of force employed to defend is necessary and proportionate to the threat posed. n388 Though a threat of nuclear attack would be very serious, such a threat from Iran is not presently imminent. Yet if a nuclear threat were to become "imminent" under the Caroline doctrine or "likely" under the Sadoff framework, using preemptive force to deter an attack would be justified.

Also significant to the Caroline doctrine's approach is that there are more options available to Israel than just using force. First, Israel has the option of appealing to the U.N. Security [*321] Council, which may authorize the preemptive use of force through its Chapter VII authority. n389 Second, the use of diplomatic pressure and international sanctions by Israel's allies n390 has not been exhausted, and may yet prove successful in subduing Iran as a nuclear threat. The evidence that the economic sanctions are having an effect on Iran, though sparking worry in some due to concerns the leaders may be acting more erratically, n391 is actually a strong indicator that alternatives to using force are working. VI. Conclusion There are several problems in the traditional customary international law framework of analyzing necessity, proportionality, and imminence to evaluate uses of force in anticipatory self-defense. First, the rules that govern use of force must be generally known. n392 The expansivist-restrictionist doctrinal debate concerning the strict legality of anticipatory self-defense under Article 51 creates ambiguity in understandings of the law. This ambiguity undermines the ability of the international community to reach consensus in condemning or endorsing uses of force in anticipation of an armed attack. Yet the solution cannot be found in choosing one side over the other. On one hand, adopting the restrictivist approach to Article 51 of the U.N. Charter and precluding the legality of using force in any instance not first preceded by an "armed attack" would leave nations vulnerable to first strikes that threaten state survival. n393 On the other hand, adopting the expansivist approach can leave too much room for using force in self-defense where there is no actual imminence of a threatened attack. n394
 [*322]  Second, the rules that govern use of force must be generally accepted. The current legal framework is unsuited to the realities of modern warfare, where weapons of mass destruction carry first-strike capabilities that leave no opportunity for self-defense. Modern international law must have the flexibility to recognize the right of a state to use preemptive force when it is the only defense available against an attack threatening the state's very existence. Without this flexibility, the legal order loses legitimacy. Without general acceptance of the laws that should bind, these laws lose their normative and prescriptive value. n395

Expansive overhaul of the modern international legal order is not the solution. Customary international law is established by the general practices of states, which in turn generates a collective sense of legal obligation. n396 If changes to modern international law occur too quickly and in too high a degree, it will be even more difficult for laws to be generally known. Another risk is that any large overhaul may favor the large, powerful states at the expense of states with less influence. n397 The solution should be incremental changes to the existing legal framework. This would allow the law to retain its normative value that would favor all states as equal entities under the law. Incremental changes would also allow the law to develop at a pace with which international consensus can keep up.

Incorporating legitimacy into modern international law is a priority. Legitimacy ensures the general acceptance necessary to sustain a legal order. The criteria suggested by the U.N. High-Level Panel on Threats, Challenges and Change is a good starting point. n398 The Panel encourages the U.N. Security Council to address these criteria when deciding whether to authorize or endorse the use of military force in anticipatory self-defense. n399 However, the U.N. should affirmatively endorse consideration of these criteria to member-states and to intergovernmental  [*323]  organizations charged with moderating international use of force. n400 In addition, modern law should formally incorporate consideration of the normative views of both state actors and non-state actors, including the nongovernmental organizations and the press.

Furthermore, the international community needs predictability and transparency in modern international law to assure legitimacy. A clear, practicable framework for the evaluation of uses of force must be adopted. The framework proposed by David Sadoff would be a good candidate. His proposal incorporates the traditional Caroline model of analysis while also including a mode of assessment of modern day considerations, such as nuclear threats. n401 The framework lists numerous factors to consider when gauging the severity of a threat. Factors such as these will help create a clear method to evaluate use of force, which will result in predictability and transparency in future evaluations.

Under both traditional and alternative analyses, Israel would not be presently justified to preemptively strike Iran's nuclear program. Under the customary international law analysis, Israel would not be justified because the threat is not yet imminent: Iran has not demonstrated a clear intent to attack Israel and does not yet have the capability to carry out a nuclear attack. Under Sadoff's proposed framework, Israel would not be justified for many of the same reasons: there is not a sufficient likelihood that an attack would occur. There is room, however, for Israel to justify a preemptive strike under the "preventive" self-defense approach, in which a preemptive strike may occur though the threat is more temporally removed. n402 This demonstrates the danger inherent in adopting such an approach, which discounts the importance of anticipatory force being used only as a "last resort." An approach that strays too far from existing modern law norms runs the risk of endorsing actions that would be widely viewed as illegitimate. n403 [*324] An additional consideration is that under a legitimacy argument, the danger that a nuclear Iran poses to global peace and security may be enough to justify a preemptive strike in order to ensure global security. Many nations have indeed spoken out against Iran's development of nuclear weapons. By several accounts, a nuclear-capable Iran would be a serious threat to the entire Middle East region and the world. n404 For example, Algerian ministers claim that once Iran achieves nuclear capability, they will share the technology with "its fellow Muslim nations." n405 However, this danger should not be addressed by the unilateral assessment of a paternalistic nation, such as the United States. If the threat Iran poses to global security warrants a preemptive strike, then multilateral action by the U.N. Security Council should be taken. n406 In conclusion, though it is tempting to simply "rewrite the rules" to adapt the traditional international laws to address modern day threats, doing so would disrupt the international legal order. Deficiencies in the modern legal framework should be addressed incrementally, with a priority given to incorporating legitimacy and creating clear, practicable standards to evaluate use of force in anticipatory self-defense. Such a framework would clarify the [*325] present illegitimacy and illegality of an Israeli strike on Iran's nuclear program. Wide recognition of the illegitimacy of a strike would lead to international condemnation, thus foiling the trigger that would lead the world into World War III.
No Israeli strike regardless of deal collapse

Keck 11/28/13

Zachary, associate editor of The Diplomat, “Five Reasons Israel Won't Attack Iran,” http://nationalinterest.org/print/commentary/five-reasons-israel-wont-attack-iran-9469
Although not a member of the P5+1 itself, Israel has always loomed large over the negotiations concerning Iran’s nuclear program. For example, in explaining French opposition to a possible nuclear deal earlier this month, French Foreign Minister Laurent Fabius [3]stated [3]: “The security concerns of Israel and all the countries of the region have to be taken into account.” Part of Fabius’ concern derives from the long-held fear that Israel will launch a preventive strike against Iran to prevent it from obtaining nuclear weapons. For some, this possibility remains all too real despite the important interim agreement the P5+1 and Iran reached this weekend. For example, when asked on ABC’s This Week whether Israel would attack Iran while the interim deal is in place, [4]William Kristol responded [4]: “I don't think the prime minister will think he is constrained by the U.S. deciding to have a six-month deal. […] six months, one year, I mean, if they're going to break out, they're going to break out.” Israeli prime minister Benjamin Netanyahu has done little to dispel this notion. Besides blasting the deal as a “historic mistake,” Netanyahu said [5] Israel “is not obliged to the agreement” and warned “the regime in Iran is dedicated to destroying Israel and Israel has the right and obligation to defend itself with its own forces against every threat.” Many dismiss this talk as bluster, however. Over at Bloomberg View, for instance, Jeffrey Goldberg [6]argues that the [6] nuclear deal has “boxed-in Israeli Prime Minister Benjamin Netanyahu so comprehensively that it's unimaginable Israel will strike Iran in the foreseeable future.” Eurasia Group's Cliff Kupchan similarly argued: “The chance of Israeli strikes during the period of the interim agreement drops to virtually zero.” Although the interim deal does further reduce Israel’s propensity to attack, the truth is that the likelihood of an Israeli strike on Iran’s nuclear facilities has always been greatly exaggerated. There are at least five reasons why Israel isn’t likely to attack Iran. 1. You Snooze, You Lose First, if Israel was going to strike Iran’s nuclear facilities, it would have done so a long time ago. Since getting caught off-guard at the beginning of the Yom Kippur War in 1973, Israel has generally acted proactively to thwart security threats. On no issue has this been truer than with nuclear-weapon programs. For example, Israel bombed Saddam Hussein’s program when it consisted of just a single nuclear reactor. [7]According to [7]ABC News [7], Israel struck Syria’s lone nuclear reactor just months after discovering it. The IAEA had been completely in the dark about the reactor, and took years to confirm the building was in fact housing one. Contrast this with Israel’s policy toward Iran’s nuclear program. The uranium-enrichment facility in Natanz and the heavy-water reactor at Arak first became public knowledge in 2002. For more than a decade now, Tel Aviv has watched as the program has expanded into two fully operational nuclear facilities, a budding nuclear-research reactor, and countless other well-protected and -dispersed sites. Furthermore, America’s [8]extreme reluctance to [8] initiate strikes on Iran was made clear to Israel at least as far back as 2008. It would be completely at odds with how Israel operates for it to standby until the last minute when faced with what it views as an existential threat. 2. Bombing Iran Makes an Iranian Bomb More Likely Much like a U.S. strike, only with much less tactical impact, an Israeli air strike against Iran’s nuclear facilities would only increase the likelihood that Iran would build the bomb. At home, Supreme Leader Ali Khamenei could use the attack to justify rescinding his fatwa against possessing a nuclear-weapons program, while using the greater domestic support for the regime and the nuclear program to mobilize greater resources for the country’s nuclear efforts. Israel’s attack would also give the Iranian regime a legitimate (in much of the world’s eyes) reason to withdraw from the Nuclear Non-Proliferation Treaty (NPT) and kick out international inspectors. If Tehran’s membership didn’t even prevent it from being attacked, how could it justify staying in the regime? Finally, support for international sanctions will crumble in the aftermath of an Israeli attack, giving Iran more resources with which to rebuild its nuclear facilities. 3. Helps Iran, Hurts Israel Relatedly, an Israeli strike on Iran’s nuclear program would be a net gain for Iran and a huge loss for Tel Aviv. Iran could use the strike to regain its popularity with the Arab street and increase the pressure against Arab rulers. As noted above, it would also lead to international sanctions collapsing, and an outpouring of sympathy for Iran in many countries around the world. Meanwhile, a strike on Iran’s nuclear facilities would leave Israel in a far worse-off position. Were Iran to respond by attacking U.S. regional assets, this could greatly hurt Israel’s ties with the United States at both the elite and mass levels. Indeed, a war-weary American public is adamantly opposed to its own leaders dragging it into another conflict in the Middle East. Americans would be even more hostile to an ally taking actions that they fully understood would put the U.S. in danger. Furthermore, the quiet but growing cooperation Israel is enjoying with Sunni Arab nations against Iran would evaporate overnight. Even though many of the political elites in these countries would secretly support Israel’s action, their explosive domestic situations would force them to distance themselves from Tel Aviv for an extended period of time. Israel’s reputation would also take a further blow in Europe and Asia, neither of which would soon forgive Tel Aviv. 4. Israel’s Veto Players Although Netanyahu may be ready to attack Iran’s nuclear facilities, he operates within a democracy with a strong elite structure, particularly in the field of national security. It seems unlikely that he would have enough elite support for him to seriously consider such a daring and risky operation. For one thing, Israel has strong institutional checks on using military force. As then vice prime minister and current defense minister Moshe Yaalon [9]explained last year [9]: “In the State of Israel, any process of a military operation, and any military move, undergoes the approval of the security cabinet and in certain cases, the full cabinet… the decision is not made by two people, nor three, nor eight.” It’s far from clear Netanyahu, a fairly divisive figure in Israeli politics, could gain this support. In fact, Menachem Begin struggled to gain sufficient support for the 1981 attack on Iraq even though Baghdad presented a more clear and present danger to Israel than Iran does today. What is clearer is that Netanyahu lacks the support of much of Israel’s highly respected national security establishment. Many former top intelligence and military officials [10]have spoken [10] out publicly against Netanyahu’s hardline Iran policy, with at least one of them questioning whether Iran is actually seeking a nuclear weapon. Another former chief of staff of the Israeli Defense Forces told [11] The Independent that, “It is quite clear that much if not all of the IDF [Israeli Defence Forces] leadership do not support military action at this point…. In the past the advice of the head of the IDF and the head of Mossad had led to military action being stopped.”
The fight is over—only deal failure could cause sanctions, and PC isn’t key

Peter Weber, The Week, 1/30/14, What sank the Senate's Iran sanctions bill?, theweek.com/article/index/255771/what-sank-the-senates-iran-sanctions-bill
With the list of Democratic cosponsors willing to vote for the bill shrinking by five, the dream of a veto-proof majority in the next six months appears to be dead. Even Republican supporters of the legislation are pessimistic of its chances: "Is there support to override a veto?" Sen. Jim Inhofe (R-Okla.), the top Republican on the Senate Armed Services Committee, told National Journal on Wednesday. "I say, 'No.'"

So, what happened to the Iran sanctions bill? The short version: Time, pressure, and journalism.

The journalism category encompasses two points: First, reporters actually read the legislation, and it doesn't quite match up with the claims of lead sponsors Sen. Robert Menendez (D-N.J.) and Sen. Mark Kirk (R-Ill.), who say the sanctions would only take effect if Iran was found to be negotiating in bad faith. A much-cited analysis by Edward Levine at the Center for Arms Control and Non-Proliferation showed that the Iran sanctions would kick in unless Obama certified a list of impossible or deal-breaking conditions.

Journalists also started asking the cosponsors about their intentions. It's possible there were never 59 votes for the bill, but the legislation was filed right before Christmas and many reporters (not unreasonably) conflated cosponsorship with support for the bill, regardless of what was happening with the negotiations. They only asked on Tuesday night and Wednesday because Obama brought up the issue in his State of the Union speech.

Time without action always saps momentum, but with the Iran sanctions bill it also allowed events to catch up with the proponents of new sanctions. When they filed the bill Dec. 20, the interim Iran deal was just a talking point; a month later it was reality. The Obama administration, U.S. intelligence community, and outside analysts agree that new sanctions would scuttle the deal, and its harder to take that risk when that deal is in effect.
Finally, critics of the bill — including the White House and J Street, the liberal pro-Israel lobbying group — had time to mount a counterattack. Starting Jan. 6, J Street and other groups opposed to the legislation "reached out to senators who were on the fence and senators who'd cosponsored on day one," says Slate's David Weigel. "The message was the same: Have you guys read this thing?" Dylan William, J Street's director of government relations, describes the strategy in more depth:

We made especially prodigious use of our grass tops activists. These are people who have longstanding relationships with members of Congress to express two things. One: The bill is bad policy. Two: There was no political reason that these senators should feel they need to support the bill. There is deep political support in communities for members of Congress and senators who want to reserve this peaceably. [Slate]

So take a bow, J Street — for now, the David of the Israel lobby has slain its Goliath, the American Israel Public Affairs Committee (AIPAC), which is pushing for the legislation. That could all change if the interim Iran deal falls apart or some other event intercedes to change the equation for lawmakers. But momentum is hard to un-stall, and lawmakers are now considering changing the bill into a non-binding resolution.

Obama is irrelevant—interim agreement success is key to sanctions

Patricia Zengerle, 1/13/14, Iran deal progress dampens push for new U.S. sanctions bill, www.reuters.com/article/2014/01/14/us-iran-nuclear-congress-idUSBREA0D02T20140114?feedType=RSS&feedName=topNews&utm_source=dlvr.it&utm_medium=twitter&dlvrit=992637
President Barack Obama is more likely to win his battle with the U.S. Congress to keep new sanctions on Iran at bay now that world powers and Tehran have made a new advance in talks to curb the Islamic Republic's nuclear program. Despite strong support for a bill in the Senate to slap new sanctions on the Islamic Republic, analysts, lawmakers and congressional aides said on Monday that the agreement to begin implementing a nuclear deal on January 20 makes it harder for sanctions supporters to attract more backers. Senator Richard Blumenthal, a Connecticut Democrat, was one of several of the 59 co-sponsors who said there is no clamor for a vote any time soon. "I want to talk to some of my colleagues. I'm encouraged and heartened by the apparent progress and certainly the last thing I want to do is impede that progress. But at the same time, sanctions are what has brought the Iranians to the table," he told reporters. Sixteen of Obama's fellow Democrats are among the co-sponsors of the measure requiring further cuts in Iran's oil exports if Tehran backs away from the interim agreement, despite Iran warning that it would back away from the negotiating table if any new sanctions measure passed. The current list of supporters is close to the 60 needed to pass most legislation in the 100-member Senate. But 67 votes would be required to overcome a veto, which Obama has threatened as he tries to reach a wider agreement with Iran to prevent it from developing an atomic bomb. "The prospects for a diplomatic solution could implode if Iran leaves the table or if Iran responds with their own provocative actions," said Colin Kahl, who served as a Middle East expert at the Pentagon until 2011 and now teaches security studies at Georgetown University. "Even if neither happens, Iran's moderate negotiators would likely harden their negotiating positions in the next phase to guard their right flank at home against inevitable charges of American 'bad faith,' making a final compromise harder to achieve," he said. The bill in the Senate would cut Iran's oil exports to almost zero two years after enactment, place penalties on other industries and reduce Obama's power to issue a waiver on Iran sanctions, if Iran were to break the interim deal. Supporters say it is necessary to pass a bill now rather than wait to see if Iran complies with the agreement in order to pressure Tehran to negotiate in good faith and not to keep developing nuclear weapons while talks continue. "If the Iranians have their way, they'll drag it out forever," Arizona Senator John McCain, a Republican co-sponsor of the measure, told reporters. Iranian officials say their nuclear program is peaceful. Democratic Senator Robert Menendez of New Jersey and Republican Mark Kirk of Illinois, the measure's lead sponsors, are trying to attract more supporters, hoping to pressure Senate Majority Leader Harry Reid to allow a vote on the legislation. Pro-Israel lobbying groups, convinced that Iran cannot be trusted, are also pushing lawmakers to sign on in the hope of increasing the pressure on Reid, a Nevada Democrat, to let the bill move ahead. But there is no guarantee that all the senators who co-sponsored the sanctions move would actually vote for any final bill, and even less that Democrats would override a veto by a president from their own party. Backers of the sanctions bill said they could force Reid's hand by putting a hold on nominations by the administration - such as dozens pending for State Department positions. But Senate leadership aides - including Republicans - acknowledge that the chamber's rules give Reid enough leeway to block any action. DEMOCRATS IN LINE Stopping - or delaying - new sanctions is also made easier because there is a strong core of lawmakers - including senior Democrats - who strongly oppose them. Ten powerful committee chairs signed a letter in December opposing the new sanctions, and none of those 10 has changed position. An aide to Menendez, who is chairman of the Senate Foreign Relations Committee, said there had been no indication by Monday on when the sanctions bill might come to the floor. Analysts said there had been real concern about a delay in implementing the interim agreement reached in Geneva between Iran and the so-called P5+1 powers in November. But Sunday's announcement of the start date eases those fears. "It shows that they are moving ahead, and what that means is that Iran's not delaying, which was a fear," said Michael Adler, an expert on Iran at the Wilson Center think tank in Washington.

Obama exerting capital on Iran ensures the sanction bill passes

Patrick Clawson, Washington Institute for Near East Research Director, 1/17/14, Why are congressional Democrats considering new Iran sanctions?, www.bbc.co.uk/news/world-us-canada-25749219
This week President Barack Obama met congressional Democrats, asking them to vote against sanctions on Iran and support continued negotiation.

But the administration's overtures may be too little, too late.
In a highly partisan atmosphere and with mid-term elections coming later this year, it would be very difficult for Democrats to go against a president of their own party, especially on foreign policy - an area where Congress mostly defers to the president.

That is particularly true when the president speaks repeatedly and publicly about the inappropriateness of the action Congress is considering.

But Mr Obama's team is doing an impressive job of encouraging congressional Democrats to hand the president a stinging defeat: namely, to pass legislation about the Iran nuclear negotiations which Mr Obama has described as sure to torpedo those talks.

'War'

The Obama team accuses those with whom they disagree of wanting war, posing the issue as: negotiate, or pass the legislation and leave war as the only option.

That enrages many in Congress who point out that the administration repeatedly opposed past congressional sanction initiatives and then, after those sanctions were enacted, went on to describe those sanctions as key elements in persuading Iran to come to the negotiating table.

Some in Congress suspect that the same dynamic seen over the last several years would apply to this new bill: the administration would strongly oppose it while it was under debate, and then once it was passed, would shift position 180 degrees to describe the new congressionally mandated pressure on Iran as central to persuading Iran to become more accommodating.

Bad cop?

In other words, most if not all of the congressional supporters of the proposed legislation see what they are doing as adding to US leverage in the negotiations.

Many of them think that they are playing the bad cop to the Obama administration's good cop in a way very similar to how Iranian Foreign Minister Javad Zarif and Iranian President Hassan Rouhani play the good cop to Supreme Leader Ayatollah Ali Khamenei's bad cop.

Each side can say to the other: "You have to help me do a deal I can sell to the hardliners who have much power in my country."

Perhaps this time, unlike the previous several times when Congress adopted sanctions legislation over the objections of the White House, the new measures would actually hurt the negotiations.

But Congress is not well-disposed to believe the administration's protestations that this is the case.

Personal relations

It does not help that this comes against a background of congressional Democrats often being unhappy about a perceived lack of co-ordination and co-operation with the White House on a wide range of issues, such as how to respond when the healthcare rollout had so many problems.

Mr Obama does not have the strong personal relations with Congress members that some past presidents had, nor has he established consistently effective means for working out deals with Congress.
Further infuriating some of the congressional sponsors has been the Obama team's strong public stance about how Iran is sure to react to the bill if passed. This seems like a self-fulfilling prophecy.
After all, if President Obama predicts Iran will strenuously object if the bill becomes law, that puts Zarif and Rouhani in a position where they must react strongly or else they will attract domestic criticism.

In fact, they must show that they are taking an even tougher stance than Mr Obama predicts they will.

This dynamic has been seen before in Obama Middle East policy.

Criticism

When President Obama said that Palestinian-Israeli peace talks could continue only if Israel froze settlement activities, that put Palestinian Authority Chairman Mahmoud Abbas into a position where he had to be firmer than Obama on the issue of settlements, even though many analysts have suggested that prior to Obama's statement he was willing to proceed even if settlement activity continued.

He had seemed to care at least as much or more about Israeli release of Palestinian prisoners.

Many in Congress have been highly critical in private of President Obama's stance on the settlement issue - which did not in fact bring an end to settlements and which long impeded the resumption of Palestinian-Israeli talks - and they see the president's stance on the Iran sanctions legislation as repeating the same mistake.

Tough sell

Compounding the problem, the Obama team has not engaged with Congress about how to craft a more acceptable bill, instead gambling on killing the bill.
Having put so much energy into the issue, congressional supporters of the legislation want to be able to show they accomplished something: they need to be able to vote in favour of a bill that they can claim preserves their core objectives.

If the Obama team insists that instead these members of Congress fall on their sword for the president, that is a tough sell.

Obama is losing on everything

Burgess Everett, Politico, 2/2/14, Senate Democrats break from Obama, dyn.politico.com/printstory.cfm?uuid=1BC854A8-79FC-43EE-BA31-4380D15841E4
President Barack Obama is counting on Senate Democrats to help approve his legislative agenda during his final years in office. And though they are his staunchest allies on most economic issues, many Democratic senators are breaking with him on key issues in very public ways. From trade to Iran sanctions, the Keystone XL pipeline, Obamacare, the National Security Agency and energy policy, Senate Democrats seem unusually comfortable criticizing the president, with only minimal concerns about repercussions from the White House. Even Obama’s steadfast ally, Senate Majority Leader Harry Reid of Nevada, didn’t mince words last week when he rejected a bill to fast-track trade deals that is strongly backed by the White House, working against Senate Finance Committee Chairman Max Baucus of Montana, a Senate colleague who has been tapped to be the president’s ambassador to China. Even some Republicans are noticing. “You had two or three Democrats in the Senate who made statements after the president’s State of the Union speech that wouldn’t have been written any different if they had been written by the [National] Republican Senatorial Committee,” said Sen. Roy Blunt (R-Mo.), referring to the Senate GOP campaign arm’s aggressive anti-Obama messaging. Blunt was referring to discontented Democrats like Sen. Joe Manchin of West Virginia, who insists that Obama misspoke during his State of the Union speech when he told Congress that he will work with lawmakers when he can — and go around them if he can’t. “I don’t think that’s what he meant. I swear to God I don’t,” Manchin said in an interview. “Could he have picked these words better? I would have thought he could have, I would have hoped he would have. But it came out offensive to a lot of people.” For some lawmakers, the criticism is predictable: Democrats from energy-producing states are likely to whack the administration’s energy policies and red-state Democrats up for reelection in 2014 are worried about Obamacare fallout. In some instances, the contrasts between vulnerable Senate Democrats and the White House appear to be orchestrated to counter Obama’s low approval rates in red states where incumbents will face voters this fall, congressional aides in both parties suggest. But not all the criticism is coming from expected quarters. Liberal Democrats have decried NSA surveillance programs, and Democrats not up for reelection for years seem perfectly at ease clashing with the White House. “I think the framers did an incredible job of finding the right balance, so, we’ve gotten away from that. And when we get back to that, my outspokenness will diminish,” said freshman Sen. Martin Heinrich (D-N.M.), a persistent critic of the White House on NSA policy. The rifts might represent nothing more than bad message coordination and a White House that doesn’t do enough to keep Capitol Hill in the loop. President Barack Obama does not have terribly close personal relationships with most Democratic lawmakers, and his legislative affairs shop was riddled with Capitol Hill criticism until the recent addition of longtime Hill staffer Katie Beirne Fallon. “This White House has been very, how shall I say, it’s not their strong suit to give anybody a heads-up on anything,” said Sen. Mary Landrieu (D-La.) of Obama’s outreach to Democratic senators. Landrieu — who is up for reelection this year — was angered recently by a surprise Statement of Administration Policy ripping her flood insurance bill, which would ease rate increases that would disproportionately hit flood-prone Louisiana. Obama’s aides indicated the bill is not sound fiscal policy, though they notably did not threaten a veto of her bill. “I believe in many of the principles of the Democratic Party. But I stay focused on the issues that are important to Louisiana. And when the president is for Louisiana, I’m for the president. When he’s not, I’m not,” Landrieu said. “That statement from them was unsolicited, it was unexpected and it was misguided.” The Senate-White House fractures don’t yet extend to the key 2014 issues of income inequality and the economy. Democrats and the White House are united on raising the minimum wage, extending expired unemployment benefits and lifting the debt ceiling, items their party hopes to make bedrock issues during a campaign year. But beneath the surface of party unity, Democratic critics appear not to think twice before criticizing Obama nearly everywhere else he turns.

Losers lose doesn’t apply – only public opinion matters to Obama’s perceived legitimacy and that’s already in the tubes – the public also doesn’t give a hoot about the aff

Andrew Loomis 12, Deputy Director of Operations Team 3 at U.S. Department of State – Bureau of Conflict and Stabilization Operations, “Legitimacy Norms as Change Agents: Examining the Role of the Public Voice”, in Legality and Legitimacy in Global Affairs, edited by Richard Falk, googlebooks

During the summer months of 2006, public disenchantment and political agitation stirred in the American polity. In June, 33% of the public approved of President Bush, a drop in 17 points from the previous year. Just 23% approved of the Republican-majority Congress. Seventy percent of voters indicated they thought the country was on the "wrong track."25 These numbers foretold a steady shift away from support for the political party in control, foreboding for Republican candidates heading into the November midterm elections.

Indicating an erosion of perceived legitimacy, acute public disenchantment over the weakness of the economy, corruption charges of prominent Republicans, and mismanagement of the war in Iraq persuaded large numbers of moderate non-ideological voters to defect from their support of Republican candidates.26 This domestic political unrest culminated in the 2006 November midterm elections, in which thirty seats in the House of Representatives and six seats in the Senate changed political parties, shifting control of both chambers to the Democratic Party for the first time since 1994. Eight months later, this trend in public opinion had continued. By July 2007, reflecting a surge in public support, the national Democratic Party had nearly four times the amount of money than the Republican Party. Senator Charles Schumer of New York reflected, "The contributions reflect the broad pendulum in America, which is that things are swinging to the Democratic side."27

The president also faced public approval levels at historic lows in the modern presidency, dropping below 30% in mid-2007.28 At the same time, prominent Republicans in steadily increasing numbers were reevaluating their allegiance to the president’s policy priorities. President Bush failed to persuade sufficient numbers of Republican senators to support his goal of immigration reform. His other three top domestic priorities—partial privation of Social Security, a restructured tax code including additional tax cuts, and additional restraints on litigation—all failed.29 This represents a sharp reversal from opinion levels in 2005 at the outset of the president's second term, when he spoke of the political capital he had earned from the election and was poised to disburse. This decisive shift in political winds, driven by public dissent with the results and the character of US policy, transformed the nature of politics in Washington.

This shift in the public mood stands in contrast with the decidedly conservative tilt the Supreme Court has taken in recent years. While the winds of change blow in one direction, the Court's decisions in the 2006-2007 term are qualitatively more conservative than the previous term, largely the result of the appointments by President Bush of Justices Samuel Alito and John Roberts. President Bush's reelection and political empowerment to nominate and have confirmed two conservative justices occurred at a time when conservatism was in the ascendancy rather than in retreat, as now appears to be the case. In the closing weeks of the 2006-2007 term, the Court issued four 5-4 decisions on school integration, abortion rights, campaign finance, and pay discrimination by employers, all of which reflect a strikingly more conservative Court than the one vacated by Justice Sandra Day 0'Connerin20o6. A July 2007 poll found that 31% of the public believe the Supreme Court is too conservative, compared to 19% who felt that way in July 2005.30

This US domestic example illustrates how shifts in public opinion can be out of phase with the lethargy of the law and its institutions, and how the public push for change can be impeded by the recalcitrant legal structure. The same dynamic resisted abrupt political change when President Franklin Roosevelt battled with the Supreme Court under conservative Chief Justice Charles Hughes over New Deal programs, and when Richard Nixon struggled with a liberal Warren Burger Court and President Clinton contended with a conservative William Rehnquist Court. While cycles of history may be driven by ideologies of expansion and retrenchment, the court obstructs short-term change fueled by the public will.31 A substantial body of academic research finds that domestic courts indeed are a poor instrument to transform society. In his work on the US courts and social change, for example, Gerald Rosenberg presents evidence that the limited nature of constitutional rights, the lack of judicial independence, and the lack of power to implement policies all conspire to relegate the Supreme Court to a secondary role relative to the public will in transforming society.32 On the 1954 decision Brown v. Board of Education, the case most commonly cited as evidence of the transformative role of the Court, Rosenberg writes, "The combination of... growing civil rights pressure from the 1930s, economic changes, the Cold War, population shifts, electoral concerns, the increase in mass communication—created the pressure that led to civil rights. The Court reflected that pressure; it did not create it."33

Thus the stabilizing effects of law both reinforce the order and impede rapid progress. As in other advanced democracies, as volatile shifts in the US public mood tug society in one direction through the institutions of Congress and the executive, the US courts diminish the prospects of radical change. In both the international and domestic contexts, notions of legitimacy and the public will reside at the cutting edge of policy change. Legal structures impede change. Due to the utility of legitimacy considerations in updating legal instruments to meet the challenge of addressing contemporary threats, the increased academic treatment of legitimacy should be welcomed. Yet the public dimension of legitimacy considerations has been sorely neglected. Due to the legacy of public perceptions of legitimacy provoking legal change by constraining policymaking and shaping the environment in which elites operate, the study of legitimacy require a determined focus on the public voice.

The Essence of Public Perception

Despite this essential feature of legitimacy as conformity with societal expectations, legitimacy talk too often commits the fallacy of assuming a finding of "legitimacy" without explicitly identifying who is issuing the legitimacy judgment. As discussed above, legitimacy is a perceptual concept, and acknowledging its subjectivity or intersubjeclivity still demands that a claim ol legitimacy be paired with a claimant for it to have meaning. Christian Reus-Smil refers to this audience as "the social constituency of legitimation," defined as "the actual social grouping in which legitimacy is sought, ordained, or both."34

A declaration that the NATO military intervention in Kosovo was legitimate but the 2003 US invasion of Iraq was illegitimate, for example, rests on the implicit assumption that a certain audience rendered this finding. But what is this assumed audience? Public statements confirm that US administration officials advanced the claim that both interventions were legitimate. Russian and Chinese officials argued that neither was legitimate. How do we resolve the questions of whether the policy was legitimate and how this determination impacts foreign policy behavior? Specifically, where should one look to locate the source of legitimacy claims that has consequences for the trajectory of international politics, in particular its role in driving broad social change?

In short, the constituency that is most poised to initiate change in international politics is the mass public, a constituency that also is underrepresented in the legitimacy literature. The claim that the public plays an assertive role in legitimacy assessments and thus the course of international behavior is premised in part on the observation that the same geopolitical forces that have undermined the state-centric orientation to world politics have opened the space for the public to operate. Power asymmetry, technological revolution, and normative progress have all eroded the ideal form of Westphalian sovereignty. Contrary to the structural rationalist conception of the international environment of billiard balls and blackboxed states, the public has greater capacity to influence policy in the twenty-first century. As one close observer of international trends recently noted, "foreign policy is no longer a rarefied game of elites: public opinion shapes the world within which policy makers operate."35 As a result, the significance of the publics evaluation of a policy's legitimacy correspondingly has increased.

Given the divergent forces pressing upon the executive branch in the construction of foreign policy, policy elites seek broad social acceptability of policy to increase their prospects for success. Public support for executive policies helps build support of the mass public, Congress, as well as administrators in the executive branch. B. Thomas Trout first identified the acceptability sought by executives as "policy legitimacy," writing "the acquisition of legitimacy is acknowledged to be a fundamental requirement of any political regime ... It is the continuing effort to provide the necessary quality of 'oughtness' to a society's presiding political institutions and to their actions."36

Alexander George builds upon the concept of policy legitimacy, suggesting that it serves as an invaluable asset in supplementing a presidents ability to pursue a foreign policy consistent with his preferences. For George, policy legitimacy is constructed on the basis of a policy's feasibility and its desirability.37 George identifies feasibility of a policy as the "cognitive" component, which convincingly relates means to ends and requires demonstrated competency on the part of executive leadership. The desirability ol a policy is the "normative" component, and relates to the degree to which a policy "is consistent with fundamental national values and contributes to their enhancement."38

This distinction between feasibility and desirability in generating legitimacy is important to this discussion of the public voice, since those judging the legitimacy of a given policy will select from criteria according to the respective positions they occupy. This process highlights the differences between the elite and the mass public perceptions of legitimacy. It is logical that policy elites who are responsible for foreign policy success are more likely to conceive of policies that effectively connect means with ends, whereas agents less accountable for policy success are freer to make judgments premised on a policy's consistency with national values. Thus, seeking to measure the independent impact of normative constraints on decision making as distinct from value-neutral utilitarian calculations requires a focus on the public voice, where normative judgments likely are more active. It is reasonable to assume that the mass public is less cognizant than elites of highly sophisticated cause-effect relationships, but more likely to privilege policies perceived to be based on principles that coincide with widely accepted societal values derived from the national experience.

George does not explicitly match the cognitive and normative components exclusively with the elite and public spheres, respectively. He does argue, however, that the requirements for each aspect of policy legitimacy are affected by the "marked differences in level of interest and sophistication" among the actors involved, from the president and top advisors to the broader public. As one moves vertically downward from the policymaking elite to the mass public, "one expects to find a considerable simplification of the set of assertions and beliefs that lend support to the legitimacy of foreign policy."39

The tension between appealing to the mass public and elite in comprising a legitimation strategy is demonstrated by George's discussion of US President Franklin Roosevelt's lashioning of his postwar strategy. Roosevelt blurred a realist approach with an idealist approach in order to successfully balance efficacy with public support. His realist approach included his "four policemen" model, in which the United States, Great Britain, the Soviet Union, and China would coordinate their overwhelming power to keep the peace. Yet given the appearance that this strategy had with spheres of influence or balance of power—a model associated with centuries of European warfare and rejected by an idealist leaning American public—Roosevelt was cautious in publicly advancing his plan. To mollify the idealist strains in American thought, Roosevelt transformed the "four policemen" model into the United Nations Security Council, a deliberative body in which weaker powers would have a voice. Roosevelt also pleaded with Stalin to show restraint so as to avoid enflaming anti-Soviet sentiment in the United States. In the end, Soviet aggression eroded the public's tolerance for peaceful coexistence with the Soviet Union, enabling President Truman to engage in a containment strategy that had the realist characteristics of balance-of-power and spheres-of-influence approaches.40

It is instructive that Roosevelt did not merely pacify the public by espousing idealist rhetoric and pursue a divergent realist strategy consistent with his four policemen model. He adjusted the substance of US postwar strategy so as to conform to elements of the public's perception of a legitimate set of policies of engaging the Soviet Union and war-torn Europe.

The essential point raised by this differentiation between spheres in establishing policy legitimacy is that separate criteria exist for elite and mass public legitimation. Much of the public opinion literature argues that the public is ill-equipped to make sophisticated judgments on the efficacy of competing foreign policy approaches (the cognitive criterion). Yet while the public may lack the tools and information necessary to judge the feasibility of a set of strategies in achieving policy objectives, it does make judgments on the desirability of policy, a judgment that carries weight in the policymaking process.

Identification of the policy elites' cognitive criterion and publics normative criterion returns this analysis to the legality-legitimacy distinction. Policymakers access different standards in constructing, rationalizing, or supporting foreign policies than the broader public. Legal norms are an important justification of policy elites, in part due to the substantial contribution that legal conduct makes to functional reciprocity.

The public is not charged with guaranteeing national security, less equipped to construct or comprehend nuanced goal-oriented policy prescriptions, and less captive to the cognitive requirements of effective ends-means combinations. The wider public is more sensitive to sweeping conceptions of the national character and more persuaded by moral and societal standards of legitimacy, thus more insistent on their incorporation into a state's foreign policy.

This difference in legitimation standards also is a source of friction between elite policymaking and the public will that contains the mechanism of change. The dissonance that exists between the cognitive and normative components of legitimacy—and between the judgments of the policy elite and the public—require elites to reevaluate policy formulations in the search for political support. ReusSmit suggests, "It is this disjuncture between its social constituency of legitimation and its chosen realm of political action that underlies the administrations current international crisis of legitimacy."41

And its empirically proven he’ll avoid the fight

William Howell and Jon Pevehouse, Associate Professors at the Harris School of Public Policy at the University of Chicago, 2007, When Congress Stops Wars, Foreign Affairs, EBSCO

After all, when presidents anticipate congressional resistance they will not be able to overcome, they often abandon the § Marked 09:46 § sword as their primary tool of diplomacy. More generally, when the White House knows that Congress will strike down key provisions of a policy initiative, it usually backs off. President Bush himself has relented, to varying degrees, during the struggle to create the Department of Homeland Security and during conflicts over the design of military tribunals and the prosecution of U.S. citizens as enemy combatants. Indeed, by most accounts, the administration recently forced the resignation of the chairman of the Joint Chiefs of Staff, General Peter Pace, so as to avoid a clash with Congress over his reappointment.
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Dem support collapsing

Justin Sink, 2/3/14, High anxiety for Obama and Democrats , thehill.com/homenews/administration/197336-high-anxiety-as-dems-obama-plot-14-strategy
A mood of anxiety hangs over President Obama and congressional Democrats as they conduct a series of meetings this week to coordinate their 2014 political and legislative agendas.

While their outlook has improved since last fall, Democrats on Capitol Hill are worried the party is in danger of repeating its disastrous midterm performance of 2010 — and that this time, it could cost them the Senate.

 “Let’s face it, not everyone is on the same page,” said one senior Democratic aide.

While the White House and congressional Democrats have sought to present a unified front on raising the minimum wage and extending federal unemployment benefits, divisions over an array of issues including trade, the Keystone XL oil pipeline and how to contain Iran have repeatedly burst to the surface.
That’s made it difficult to calm tempers still hot over the bumbled rollout of ObamaCare.
“Some people are still furious about what went down in [the fall] with healthcare and some of the NSA elements,” said the senior Democratic aide, referring to the National Security Agency.

Obama will have his work cut out for him when he meets House Democrats on Tuesday and Senate Democrats on Wednesday, other aides said.

“I think the president is going to need to do some things to ease the fears of the 2014ers,” another Democratic aide said. “He’s going to have to say some things that get rid of some of the consternation there. I think the State of the Union address was a good start, but it’s not enough.”

The differences go beyond policies too.

Democrats resent Obama’s lack of engagement with Capitol Hill and the amount of time he has spent fundraising for party committees ahead of a difficult 2014 cycle.

uq overwhelms

Sanctions bill is dead. Only negotiation collapse would revive sanctions.

Mark Landler, NYTimes, 2/5/14, Iran is rare setback for Israel lobby; Failure to win sanctions calls dominant position of Aipac into question, Lexis

The last time the nation’s most potent pro-Israel lobbying group lost a major showdown with the White House was when President Ronald Reagan agreed to sell Awacs surveillance planes to Saudi Arabia over the group’s bitter objections.

Since then, the group, the American Israel Public Affairs Committee, has run up an impressive record of legislative victories in its quest to rally American support for Israel, using a robust network of grass-roots supporters and a rich donor base to push a raft of bills through Congress. Typically, they pass by unanimous votes.

But now Aipac, as the group is known, once again finds itself in a very public standoff with the White House. Its top priority, a Senate bill to impose new sanctions on Iran, has stalled after stiff resistance from President Obama, and in what amounts to a tacit retreat, Aipac has stopped pressuring Senate Democrats to vote for the bill.

Officials at the group insist it never called for an immediate vote and say the legislation may yet pass if Mr. Obama’s effort to negotiate a nuclear agreement with Iran fails or if Iran reneges on its interim deal with the West. But for the moment, Mr. Obama has successfully made the case that passing new sanctions against Tehran now could scuttle the nuclear talks and put America on the road to another war.

In doing so, the president has raised questions about the effectiveness of Aipac’s tactics and even its role as the unchallenged voice of the pro-Israel lobby in Washington. Jewish leaders say that pro-Israel groups disagreed on how aggressively to push the legislation, even if all the groups favor additional sanctions.

“Some of us see the object as being to target Iran,” said Abraham H. Foxman, the national director of the Anti-Defamation League. “We’re not out there to target the president; we’re out there to target Iran.”

With neither side spoiling for a fight or ready to back down, Mr. Foxman said, the sanctions campaign is stalled. Lawmakers confirm that the political climate on Capitol Hill has changed since the bill’s sponsors and Aipac made their push in December.
Senator Richard Blumenthal of Connecticut, a staunch supporter of Israel, is one of 16 Democrats who signed on to the bill, along with 43 of the Senate’s 45 Republicans, bringing it to within a few votes of a veto-proof majority. Now Mr. Blumenthal says the Senate should hold off on a vote to give Mr. Obama breathing room for diplomacy.

“There’s been an unquestionable, undeniable shift in the perception of national security,” Mr. Blumenthal said. “I’m sensitive to the feelings, the resistance, the aversion of the general public to any kind of American military engagement.”

On Monday, 70 House Democrats sent Mr. Obama a letter backing his diplomatic efforts and opposing new sanctions. Former Secretary of State Hillary Rodham Clinton added her voice to those urging no legislation.

APIAC surrendered—that destroyed any hope

Algemeiner, 2/6/14, In Sharp About Turn, AIPAC Joins Obama in Call to Delay Iran Sanctions Vote, www.algemeiner.com/2014/02/06/in-sharp-about-turn-aipac-joins-obama-in-call-to-delay-iran-sanctions-vote/
In a sharp about turn, AIPAC, the America Israel Public Affairs Committee, has now backed the White House in its call to delay a Senate vote on new sanctions against Iran while the U.S. and world powers negotiate with the Islamic Republic over its nuclear program. In a statement released on the heels of an extensive speech by Senate Foreign Relations Committee Chairman Robert Menendez (D-N.J.), calling on both sides of the Iran sanctions debate to soften their positions, AIPAC said, “We agree with the Chairman that stopping the Iranian nuclear program should rest on bipartisan support and that there should not be a vote at this time on the measure.” Menendez, who together with Sen. Mark Kirk (R-Ill.), is a lead sponsor of the bill known as the Nuclear Weapon Free Iran Act, did not explicitly call for a delay in a vote which dozens of Republican senators have pushed for, but he did warn against the Iran issue becoming a “partisan process trying to force a vote on a national security matter before its appropriate time.” Menendez also critiqued the White House’s stance on Iran, saying, “We have placed our incredibly effective international sanctions regime on the line without clearly defining the parameters of what we expect in a final agreement.” AIPAC praised the New Jersey senator for “his strong and eloquent statement on the Senate floor today outlining the threat of Iran’s nuclear program and the imperative of dismantling it.” “We remain committed to working with the Administration and the bipartisan leadership in Congress to ensure that the Iran nuclear program is dismantled,” the pro-Israel lobby added. Last November, when details of an interim deal between Iran and world powers were first revealed, AIPAC and other Jewish groups criticized the agreement as giving up too much for too little, and vowed to push hard in Congress for new sanctions. “AIPAC continues to support congressional action to adopt legislation to further strengthen sanctions and there will absolutely be no pause, delay or moratorium in our efforts,” AIPAC President Michael Kassen said at the time. The Obama administration strongly opposed the effort, leaning on lawmakers to tow its line. In his “State of the Union” address last Tuesday, Obama said, “Let me be clear: if this Congress sends me a new sanctions bill now that threatens to derail these talks, I will veto it.” On Monday, The New York Times claimed that AIPAC’s influence in the Senate had been “blunted,” pointing to slow progress with the bill.

Their evidence is hype—Dems will wait for negotiations

Stacy Kaper, National Journal, 2/2/14, How Obama Won the War on Iran Sanctions, www.nationaljournal.com/defense/how-obama-won-the-war-on-iran-sanctions-20140202
The push for new sanctions on Iran has stalled. The Democrats who bucked President Obama to back the sanctions bill are backpedaling mightily—no longer even pretending they're pushing Harry Reid to hold a vote on the measure. And while there's still plenty of chest-pounding and posturing, the debate's end result seems clear: The Senate will wait, at least so long as the negotiations move in the right direction.
That's a full flip from just more than a month ago. Before the December recess, the Senate's pro-sanctions faction was surging. Senators—including Democrats who are typically Obama loyalists—were agreeing with Israeli Prime Minister Benjamin Netanyahu's claim that the nuclear negotiations with Iran bordered on capitulation.

Sanctions fight is over 

JTA, 2/6/14, Reversing course, AIPAC says now is not the time for new, www.jta.org/2014/02/06/news-opinion/politics/reversing-course-aipac-says-now-is-not-the-time-for-new-sanctions
Following the lead of Sen. Robert Menendez (D-N.J.), the top sponsor of new Iran sanctions, the American Israel Public Affairs Committee backed away from pressing for the sanctions’ passage at this time. In a speech Thursday on the Senate floor, Menendez said dealing with Iran deserved “a spirit of bipartisanship and unity,” and rejected bids to make it a partisan issue. “I hope that we will not find ourselves in a partisan process trying to force a vote on a national security matter before its appropriate time,” he said. “We applaud Senator Menendez’s determined leadership on this issue and his authorship with Senator Mark Kirk (R-Ill.) of the Nuclear Weapon Free Iran Act,” said the statement from AIPAC issued after the speech by Menendez, the chairman of the Foreign Relations Committee. “We agree with the chairman that stopping the Iranian nuclear program should rest on bipartisan support and that there should not be a vote at this time on the measure,” AIPAC said in its statement. “We remain committed to working with the Administration and the bipartisan leadership in Congress to ensure that the Iran nuclear program is dismantled.” Of the 33 original sponsors of the bill when it was first introduced in mid-December, 15 were Democrats. In subsequent weeks, the Obama administration, which opposes new sanctions, lobbied hard, and almost no new Democrats signed on. At least four of the original Democratic sponsors said in recent weeks that they no longer favored a near term vote. AIPAC continued to press for passage until the bill took on a partisan hue Thursday when 42 Republicans, led by Kirk, threatened parliamentary maneuvers to force a vote on the bill. AIPAC studiously avoids any appearance of partisanship.

