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Shifting now

Jack Goldsmith, Harvard Law School Professor, focus on national security law, presidential power, cybersecurity, and conflict of laws, Former Assistant Attorney General, Office of Legal Counsel, and Special Counsel to the Department of Defense, Hoover Institution Task Force on National Security and Law, 3/20/13, No More Drones For CIA, www.lawfareblog.com/2013/03/no-more-drones-for-cia/
That is the title of Dan Klaidman’s important story:

Three senior U.S. officials tell The Daily Beast that the White House is poised to sign off on a plan to shift the CIA’s lethal targeting program to the Defense Department. . . .The proposed plan would unify the command and control structure of targeted killings, and create a uniform set of rules and procedures. The CIA would maintain a role, but the military would have operational control over targeting. Lethal missions would take place under Title 10 of the U.S. Code, which governs military operations, rather than Title 50, which sets out the legal authorities for intelligence activities and covert operations.

Quick reactions:

(1) It is not clear what is at stake here, especially if, as Marc Ambinder reports, the Air Force currently operates and “presses the button that releases the missile” on CIA drones.  At least two things appear to be involved in the shift: (a) CIA will no longer be determining who is killed, and (b) CIA might no longer “own” armed drones (Ambinder reports that CIA has 30 UAVs, but it is unclear how many are armed).  Presumably CIA will still play a heavy role in the intelligence side of drone strikes – which, as I understand it, is 99% of the operation.  In that light, it is unclear what Klaidman entails when he says that “a potential downside of the Agency relinquishing control of the program was the loss of a decade of expertise that the CIA has developed since it has been prosecuting its war in Pakistan and beyond,” and adds that “for a period of transition, CIA operators would likely work alongside their military counterparts to target suspected terrorists.”

(   ) Their evidence is a snapshot of the squo – it assumes current and failing international norms, we’re at the brink of being able to influence the next 20 years

Zenko 13 (Micah Zenko is the Douglas Dillon fellow in the Center for Preventive Action (CPA) at the Council on Foreign Relations (CFR). Previously, he worked for five years at the Harvard Kennedy School and in Washington, DC, at the Brookings Institution, Congressional Research Service, and State Department's Office of Policy Planning, Council Special Report No. 65, January 2013, “U.S. Drone Strike Policies”, PDF)
The second major risk is that of proliferation. Over the next decade, the U.S. near-monopoly on drone strikes will erode as more countries develop and hone this capability. The advantages and effectiveness of drones in attacking hard-to-reach and time-sensitive targets are com- pelling many countries to indigenously develop or explore purchasing unmanned aerial systems. In this uncharted territory, U.S. policy pro- vides a powerful precedent for other states and nonstate actors that will increasingly deploy drones with potentially dangerous ramifications. Reforming its practices could allow the United States to regain moral authority in dealings with other states and credibly engage with the international community to shape norms for responsible drone use. The current trajectory of U.S. drone strike policies is unsustainable. Without reform from within, drones risk becoming an unregulated, unaccountable vehicle for states to deploy lethal force with impunity. Consequently, the United States should more fully explain and reform aspects of its policies on drone strikes in nonbattlefield settings by ending the controversial practice of “signature strikes”; limiting tar- geted killings to leaders of transnational terrorist organizations and individuals with direct involvement in past or ongoing plots against the United States and its allies; and clarifying rules of the road for drone strikes in nonbattlefield settings. Given that the United States is cur- rently the only country—other than the United Kingdom in the tra- ditional battlefield of Afghanistan and perhaps Israel—to use drones to attack the sovereign territory of another country, it has a unique opportunity and responsibility to engage relevant international actors and shape development of a normative framework for acceptable use of drones. Although reforming U.S. drone strike policies will be difficult and will require sustained high-level attention to balance transparency with the need to protect sensitive intelligence sources and methods, it would serve U.S. national interests by ■ allowing policymakers and diplomats to paint a more accurate portrayal of drones to counter the myths and misperceptions that currently remain unaddressed due to secrecy concerns; ■ placing the use of drones as a counterterrorism tactic on a more legitimate and defensible footing with domestic and international audiences; ■ increasing the likelihood that the United States will sustain the international tolerance and cooperation required to carry out future drone strikes, such as intelligence support and host-state basing rights; ■ exerting a normative influence on the policies and actions of other states; and ■ providing current and future U.S. administrations with the requisite political leverage to shape and promote responsible use of drones by other states and nonstate actors.
2ac must prohibit

We meet – we prohibit the current authority to kill anywhere

“Restrictions” are on time, place, and manner – this includes geography

Lobel, professor of law at the University of Pittsburgh, 2008
(Jules, “Conflicts Between the Commander in Chief and Congress: Concurrent Power over the Conduct of War,” Ohio State Law Journal, http://moritzlaw.osu.edu/students/groups/oslj/files/2012/04/69.3.lobel_.pdf)

Throughout American history, Congress has placed restrictions on the President’s power as Commander in Chief to conduct warfare. On numerous occasions, Congress has authorized the President to conduct warfare but placed significant restrictions on the time, place and manner of warfare. Congress has regulated the tactics the President could employ, the armed forces he could deploy, the geographical area in which those forces could be utilized, and the time period and specific purposes for which the President was authorized to use force. Its regulations have both swept broadly and set forth detailed instructions and procedures for the President to follow. This historical practice is consistent with the Constitution’s text and Framers’ intent, which made clear that the President was not to have the broad powers of the British King, but was subject to the control and oversight of Congress in the conduct of warfare.

“On” means there’s no limits disad
Dictionary.com, http://dictionary.reference.com/browse/on
On
preposition

1.so as to be or remain supported by or suspended from: Put your package down on the table; Hang your coat on the hook.

2.so as to be attached to or unified with: Hang the picture on the wall. Paste the label on the package.

2ac soft law cp

Perm—the CP is a way to restrict war power authority

Louis Fisher, Scholar in Residence at the Cato Constitution Project, 2009, The Law: The Baker-Christopher War Powers Commission, Presidential Studies Quarterly  Volume 39, Issue 1
The commission devotes a section to the War Powers Resolution (WPR), summarizing the objections that have been directed to it. Elsewhere, I have criticized the WPR as an abdication of congressional power. It is constitutionally indefensible to permit the president to go to war for whatever reason, whenever and wherever, for up to 60 to 90 days (Fisher and Adler 1998). The commission report does not offer that objection. Instead, it states that constitutional scholars “generally agree that Section 5(c) of the Resolution is unconstitutional in light of the Supreme Court's subsequent decision in INS v. Chadha, 462 U.S. 919 (1983). Section 5(c) provides that Congress may compel the President to remove troops—otherwise lawfully committed to the battlefield—merely by passing a concurrent resolution” (National War Powers Commission 2008, 23). A concurrent resolution must pass each chamber but is not presented to the president for signature or veto. Therefore, it has no force of law. Oddly, the commission's draft bill relies on congressional action through a concurrent resolution.
Hard law is key to clarity

Gregory Shaffer, Professor of Law, University of Minnesota Law School, and Mark Pollack, Professor of Political Science and Jean Monnet Chair, Temple University., Sept 2011, ARTICLE: HARD VERSUS SOFT LAW IN INTERNATIONAL SECURITY, 52 B.C. L. Rev 1147
To effect specific policy goals, state and private actors increasingly turn to legal instruments that are harder or softer in manners that best align with such proposals. n79 These variations in precision, obligation, and third-party delegation can be used strategically to advance both international and domestic policy goals. Much of the existing literature examines the relative strengths and weaknesses of hard and soft law for the states that make it. It is important, for our purposes, to address these purported advantages in order to assess the implications of the interaction of hard and soft law on each other.

Hard law as an institutional form features a number of advantages. n80 Hard law instruments, for example, allow states to commit themselves more credibly to international agreements by increasing the costs of reneging. They do so by imposing legal sanctions or by raising the costs to a state's reputation where the state has acted in violation of its legal commitments. n81 In addition, hard law treaties may have the advantage of creating direct legal effects in national jurisdictions, again increasing the incentives for compliance. n82 They may solve problems of incomplete contracting by creating mechanisms for the interpretation and elaboration of legal commitments over time, n83 including through the use of dispute settlement bodies such as courts. n84 In different ways, they thus permit states to monitor, clarify, and enforce their commitments. Hard law, as a result, can create more legal certainty. States, as well as private actors working with and through state representatives,  [*1163]  should use hard law where "the benefits of cooperation are great but the potential for opportunism and its costs are high." n85

Can’t solve norms

CP delegitimizes the signal

Gregory Shaffer, Professor of Law, University of Minnesota Law School, and Mark Pollack, Professor of Political Science and Jean Monnet Chair, Temple University., Sept 2011, ARTICLE: HARD VERSUS SOFT LAW IN INTERNATIONAL SECURITY, 52 B.C. L. Rev 1147
As we have observed in our previous scholarship, the existing analyses of hard and soft law tend to begin by assuming that mutual gains from cooperation among states are achievable. n109 These analyses then proceed to explore the advantages and disadvantages, the choice, and the effectiveness of hardand softlaw approaches to achieve these gains. Some of this literature certainly recognizes that soft law can be used in an antagonistic fashion. n110 For example, in an early article on soft law, Christine Chinkin acknowledges that soft law "has both a legitimising and delegitimising direct effect. . . . While there is no doctrine of desuetude in international law, the legitimacy of a previously existing norm of international law may be undermined by emerging principles of soft law." n111 Similarly, Michael Reisman of the New Haven School early noted the challenge of the rise of soft law in terms of generating an "inconsistent normativity to the point where, in critical matters, international law has become like a camera whose every shot is a double exposure." n112

Yet the literature has yet to assess systematically the conditions under which actors are likely to deploy hard and soft law as antagonists  [*1167]  instead of complements. What we need, in this respect, is to build a conditional theory of international law. n113

The perception of mutual gain is certainly an important prerequisite for international cooperation. Yet the harmonious, complementary interaction of hardand soft-law approaches to international cooperation relies on a hitherto unspecified set of scope conditions. By scope conditions, we refer to the conditions under which a particular event or class of events is likely to occur. n114 In the case of the interaction of hard and soft law as complements, the primary scope condition is a low level of distributive conflict among states, and in particular among powerful states. Second, the proliferation of international organizations in distinct functional areas of international law gives rise to legal fragmentation and "regime complexes." n115 Existing accounts of complementary interaction of hard and soft law appear to implicitly assume that distributive conflict among states, and hence the incentive to engage in forum shopping and strategic inconsistency, are low. n116 These conditions may hold in certain areas, but variation in distributive conflict and the opportunities offered by regimes and fora with overlapping jurisdiction should result in actors using hardand soft-law instruments in different ways, including sometimes as antagonists. Under conditions of high distributive conflict and high regime complexity, we are likely to see hard and soft law often interacting as antagonists.

Statutory action is key to clarity
Mark David Maxwell, Colonel, Judge Advocate with the U.S. Army, Winter 2012, TARGETED KILLING, THE LAW, AND TERRORISTS, Joint Force Quarterly, http://www.ndu.edu/press/targeted-killing.html
The weakness of this theory is that it is not codified in U.S. law; it is merely the extrapolation of international theorists and organizations. The only entity under the Constitution that can frame and settle Presidential power regarding the enforcement of international norms is Congress. As the check on executive power, Congress must amend the AUMF to give the executive a statutory roadmap that articulates when force is appropriate and under what circumstances the President can use targeted killing. This would be the needed endorsement from Congress, the other political branch of government, to clarify the U.S. position on its use of force regarding targeted killing. For example, it would spell out the limits of American lethality once an individual takes the status of being a member of an organized group. Additionally, statutory clarification will give other states a roadmap for the contours of what constitutes anticipatory self-defense and the proper conduct of the military under the law of war.

Congress should also require that the President brief it on the decision matrix of articulated guidelines before a targeted killing mission is ordered. As Kenneth Anderson notes, “[t]he point about briefings to Congress is partly to allow it to exercise its democratic role as the people’s representative.”74

The desire to feel safe is understandable. The consumers who buy SUVs are not buying them to be less safe. Likewise, the champions of targeted killings want the feeling of safety achieved by the elimination of those who would do the United States harm. But allowing the President to order targeted killing without congressional limits means the President can manipulate force in the name of national security without tethering it to the law advanced by international norms. The potential consequence of such unilateral executive action is that it gives other states, such as North Korea and Iran, the customary precedent to do the same. Targeted killing might be required in certain circumstances, but if the guidelines are debated and understood, the decision can be executed with the full faith of the people’s representative, Congress. When the decision is made without Congress, the result might make the United States feel safer, but the process eschews what gives a state its greatest safety: the rule of law.  

Links to politics

Jacob Gerson, U. Chicago Ast. Professor Law, Eric Posner, U. Chicago Law Professor, December 2008, Article: Soft Law: Lessons from Congressional Practice, 61 Stan. L. Rev. 573
But why is Congress's statement credible? Maybe Congress does not really mean that it disapproves of the Iraq war, but is trying to obtain some short-term political advantage by pandering to temporary passions. Perhaps the legislature is exploiting a transient public mood in the hope of pressuring the President to yield in some other political disputes between the two branches.¶ [*589] A standard insight of the signaling theory literature in economics is that as a general matter, a statement is credible when it is accompanied by a costly action in particular, an action that is more costly for a dishonest speaker to engage in. n66 Passing resolutions is costly: it takes time that could be used for other things passing legislation, engaging in constituent service, meeting supporters, enjoying leisure. These other activities benefit members of Congress either directly or by improving their chances for reelection. If Congress spends resources to enact a resolution disapproving the Iraq war, observers will rationally infer that Congress cares more about this issue than it cares about other issues for which it does not enact resolutions. In turn, people who are taking actions with an eye toward how Congress might, in the future, regulate the Iraq intervention or other military interventions would do well to take note of the resolution.

2ac war powers
This standard resolves target standard clarity, and legitimizes targeting decisions

Geoffrey S. Corn, Associate Professor of Law at South Texas College of Law in Houston, Texas. Previously Lieutenant Colonel, U.S. Army and Special Assistant to the U.S. Army Judge Advocate General for Law of War Matters, 2012, Targeting, Command Judgment, and a Proposed Quantum of Information Component, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1762894
No quantum of information can ever universally guarantee that objects of attack are lawful targets. However, the law has never required that commanders must always be correct in their assessments of target legality. Instead, the requirement that targeting judgments be reasonable accepts the inevitable reality that sometimes those judgments are, however innocently, incorrect. Reasonableness, though, is an objective standard. Accordingly, a more defined and predictable quantum of information framework will both improve the assessment of target selection and guide potential post hoc critiques of such judgments. This framework will also enhance the value of operational legal advice by facilitating the legal critique of nominated targets. This table summarizes the variable continuum this article proposes: 

The battlefield is not an environment where all potential targets are of equal character. Instead, targets range over a broad spectrum of certainty. As such, the reasonableness of a target legality judgment must be responsive to this spectrum of (un)certainty, must accommodate the realities of armed conflict, and must ensure a proper balance between mitigation of risk of error and the necessity of prompt and decisive military action. Furthermore, any quantum of information component for assessing the reasonableness of target decision-making will ultimately require implementation at both the operational level and during post hoc critiques. Indeed, this requirement is already inherent in both of these aspects of assessing target legality.

The notion of providing a more predictable reasonableness assessment framework is not radical. Commanders, and the military staff officers (including military legal advisors) who advise them, instinctively focus on the facts and circumstances available at the time these decisions are made to frame their judgments as to the legality of engaging proposed targets. When these decisions are subject to post hoc critique, the investigators or tribunals assessing the decision-making process must also inevitably focus on the facts and circumstances prevailing at the time as the foundation for their determinations. The inevitability that facts and circumstances will be considered in the assessment of reasonableness absent a defined quantum of information framework undermines the legitimacy of both target decision making and subsequent critiques.

Establishing quantum framework, however, will not necessarily ensure credibility and legitimacy of the target decision-making process. That credibility and legitimacy stems first from a good faith commitment to gather as much information related to potential targets as possible and to assess that information as thoroughly as possible given the conditions of combat. The credibility and legitimacy of any subsequent critique of the target decision-making process must also begin with a good faith commitment to assess the judgment through the subjective lens of the operational decision maker. Any legitimate critique must rely on the situation that was confronted by the commander at the time of the decision, and to refuse to consider facts and circumstances that were unavailable or unknown to the commander at the time. Establishing a quantum of information framework for the target decision-making process will strengthen the effectiveness of the process at both levels. At the operational level, it will arm legal advisers with a more concrete standard of review in support of their advisory role. Even when commanders do not have the benefit of legal advice, predeployment training that incorporates these quantum requirements will facilitate quality decision making by solidifying and clarifying the standards for target decision making.

Using a quantum framework will make an even more significant contribution to the legitimacy of post hoc critiques of targeting decisions. Legitimacy of such critiques is critically important for ensuring effective accountability for battlefield misconduct, but it is also important to ensure that commanders are able to act decisively in the intensely chaotic environment of armed conflict. This importance has recently been highlighted by the critical response to the Goldstone Report assessing the legality of military operations conducted during Operation Cast Lead, the 2008 Israeli incursion into Gaza.243 Much of the criticism of the findings of the Goldstone Report focused on an improper methodology utilized to assess the reasonableness of Israeli target selection and engagement.244 Establishing a quantum framework will contribute to future assessments of reasonableness and potentially mitigate the temptation to critique battlefield decisions retrospectively. Instead, under the quantum of information framework, such critiques would become more properly focused on the facts and circumstances available to an operational decision maker at the time of target selection to see whether the requisite quantum was met.

Providing a framework that will enhance the probability of such focus is consistent with the proper standard of review for any military operational decision. Because targeting decisions are subject to a test of reasonableness, those decisions must be assessed through the subjective lens of the decision maker. While reasonableness does require an objective assessment of the ultimate decision, the facts and circumstances upon which that objective assessment should be made are the facts and circumstances as viewed by the commander at the time of action. In this regard, the proper application of the reasonableness assessment involves a combined subjective/objective critique. The ultimate question is whether, based on the subjective perception of the commander at the time of the decision, the decision was objectively reasonable. A quantum framework will facilitate the legitimacy of the target decision, allow the commander to more effectively articulate her thought process during subsequent review, and ultimately allow the individual or tribunal conducting this critique to focus on the facts and circumstances that were available and consider those facts and circumstances through the commander’s perspective.
Status quo review is arbitrary—plan turns operational clarity

Geoffrey S. Corn, Associate Professor of Law at South Texas College of Law in Houston, Texas. Previously Lieutenant Colonel, U.S. Army and Special Assistant to the U.S. Army Judge Advocate General for Law of War Matters, 2012, Targeting, Command Judgment, and a Proposed Quantum of Information Component, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1762894
Reasonableness is unquestionably the focal point of compliance with the military objective rule and, by implication, the principle of distinction.73 What, however, does reasonable mean in practical terms? There are two potential answers to this question. The first, which seems consistent with current practice, does not in fact define reasonableness, but merely emphasizes that each ad hoc targeting decision must be the result of a reasonable judgment. Commanders make ad hoc assessments of target legality based on instinctual assessments of the amount of information necessary to satisfy the elements of the military objective test (at times guided by the advice of a military legal staff officer, who, like the supported commander, is left with his own subjective determination of what amount of information renders the decision reasonable).74 An alternative approach is more pragmatic and would link the definition of reasonableness to a quantum of information component.

The current ill-defined approach is certainly flexible, but it creates a number of deficiencies. First is the absence of a uniform standard for assessing the quantum and quality of information to support a targeting decision. This lack of uniformity necessarily requires tolerance of potentially disparate judgments. Second, the lack of a uniform quantum standard subtly dilutes the influence of staff officers (and especially the legal advisor) in the target decision-making process. Without a defined quantum requirement, the staff officer must ultimately concede that determining whether the military objective test is satisfied is within the pure subjective discretion of the commander. This effect is related to the third deficiency: the lack of a consistent framework for post hoc critique of the reasonableness of the commander’s decision. 

The lack of a defined quantum standard is most palpably detrimental to any effort to subject the target decision to post hoc review. Whether for purposes of administrative investigation, process review and refinement, or criminal sanction, assessing whether a commander acted reasonably without a defined quantum of information framework renders the assessment inherently arbitrary.75 This detrimental effect has two possible manifestations. One is that the finder of fact will be disabled in performing the objective reasonableness assessment because of an inability to effectively critique the reasonableness of the decision based on the subjective perspective of the commander at the time the decision was made. This, however, is unlikely, for the simple reason that the mandate of an investigation or adjudication is to reach a conclusion.

The alternate and more likely manifestation is that the reviewing official or entity will simply apply her own subjective determination of what quantum of information renders a judgment reasonable. This substitution of subjective judgment is particularly troubling, for it contributes to disparate outcomes and subjects the commander under scrutiny to a post hoc judgment based not on a standard of reasonableness analogous to that used at the time of the decision, but on the subjective instincts of the reviewing official or entity. In short, without linking reasonableness to a defined quantum of information, the law invites subjective and inherently arbitrary determinations of whether a commander acted in compliance with his obligations.

This latter effect was exposed during the recent trial of General Ante Gotovina. In 2008, General Gotovina was convicted by the International Tribunal for the Former Yugoslavia (Tribunal) for, among other things, unlawful attacks on civilian population centers as part of a joint criminal enterprise to ethnically cleanse Croatia of ethnic Serbs.76 Central to the prosecution’s theory that Gotovina engaged in ethnic cleansing of Croatian Serbs from Krajina was the allegation that he used indirect fires against the city of Knin, the capital of the Croatian Serb break-away region of Krajina.77 According to the prosecution, General Gotovina’s use of artillery and rocket fire against targets in Knin was intended to terrorize the civilian population.78 By demonstrating the inherent unreasonableness of his target selections, the prosecution hoped that proof of this indirect fire would support a circumstantial inference that the overall objective of the operation he commanded (Operation Storm) was to force Serbs from the territory. Accordingly, it was not necessary for the prosecutor to establish intent to attack protected persons and places. Instead, by demonstrating the inherent unreasonableness of his selection of methods and means of attack against targets within the city, the prosecutor would achieve the purpose of corroborating the broader illicit motive.79

In response, the defense offered evidence in the form of expert opinions that focused on the propriety of designating and subsequently attacking certain buildings and areas within Knin. Through this evidence, the defense argued that, based on the facts available at the time Gotovina approved the attacks, each nominated target qualified as a lawful military objective and the methods and means used to attack these objectives were appropriate. The defense also challenged the probative value of a report offered by the prosecution’s expert who reached the exact opposite conclusion. The defense theory was clear: it was reasonable for Gotovina to conclude that all of the nominated targets located within the city of Knin were either being utilized by Croatian Serb forces for military purposes (such as use as headquarters or barracks) or were valuable for other military purposes (such as to facilitate movement of reinforcements or supplies).80 The prosecutor challenged much of this opinion, particularly in relation to buildings and places that were not purely military in nature (such as a rail yard, or an apartment building housing the civilian leader of the Croatian Serb forces).81 The Tribunal was therefore provided with conflicting expert opinions on the reasonableness of General Gotovina’s judgments, punctuated by periodic interventions by the presiding judge who emphasized his view that reasonableness would depend on all the variables presented to General Gotovina at the time of his decisions. In its judgment, the Tribunal adopted most of the defense theory, although it ultimately concluded that evidence of artillery effects beyond the range of identified targets (combined with an unjustified use of artillery against the residence of the Croatian Serb President) proved the prosecution’s allegation.82 Currently pending appeal, this ruling may not be the final chapter in the case of General Gotovina.83 What is relevant here, however, is how the trial process revealed the consequence of an ill-defined concept of reasonableness.

Although a substantial amount of time was devoted to the presentation of evidence related to the attack on Knin, and literally hundreds of pages of the trial judgment address this issue, there was no discussion of the amount of information required to render Gotovina’s targeting judgments reasonable. As a result, four distinct conclusions were invited: the conclusions reached by General Gotovina when he approved targets, the defense conclusion based on review of the evidence available to him at that time, the prosecutor’s conclusion that the evidence did not justify Gotovina’s legality conclusions, and the inchoate conclusion of the Tribunal. The absence of a clear quantum to define reasonableness therefore leads to an inherent arbitrariness in this assessment.

For a charge of unlawful attack on civilians or civilian property, the current state of the law does arguably require a prosecutor to prove beyond a reasonable doubt that an attack on a target was intentional,84 although several decisions by the ICTY seem to have adopted a lower culpability standard.85 However, requiring a prosecutor to meet this standard and prove that a target subjected to attack was not a lawful military objective does not eliminate the disabling effect of an undefined reasonableness quantum. Proof beyond a reasonable doubt requires the prosecutor to exclude every fair and rational hypothesis except that of guilt.86 In more specific terms, it requires the prosecutor to prove that there was no fair and rational justification for concluding a target qualified as a lawful military objective. So long as the commander can point to some information relied on for the target legality judgment, the court will have to assess the reasonableness of the judgment. As such, the post hoc assessment of whether the attack was intentionally directed against a protected person or place renders the critique inherently subjective. Therefore, without a quantum standard, there is no meaningful criterion upon which to meet this heightened burden in any but the most extreme cases, and the resulting assessment will be arbitrary.

Reasonableness should not be based solely on an assessment of whether a commander considered information in support of his decision, but instead on the quality of the information that supported the decision. While this is almost certainly consistent with the application of the military objective test in current practice, it highlights the importance of defining the quantum component of reasonableness. Furthermore, the universally high standard for criminal responsibility for attacking civilians or civilian property87 should not be relied upon as a justification to avoid a more functional assessment of reasonableness in the decision- making process. Obviously, any commander who willfully (or, according to the ICTY, recklessly)88 attacks a target he knows is civilian in nature has violated the principle of distinction and the law of military objective. However, at the operational execution level, the principle of distinction along with the rule of military objective requires more of a commander—a good- faith determination that the object of attack qualifies as a military objective. It is this determination that should be the focal point of improving the decision-making process by identifying a rational quantum of information framework. Shifting the focus of compliance with the military objective test to the criminal consequence of noncompliance coupled with the high burden of proof required to establish that liability undermines the efficacy of the law to achieve its intended goal: facilitating good-faith and factually-sound attack decisions.

All this indicates that both the operational decision- making process and the post hoc critique of those decisions will be enhanced by linking the concept of target decision-making reasonableness with a quantum of information framework. There has, however, been a notable omission from the evolution of the targeting reasonableness test that raises a question: what is the requisite quantum of information that may legitimately result in a reasonable belief that a person, place, or thing qualifies as a lawful military objective? Such a framework would serve two purposes. First, the framework would facilitate good-faith operational decisions by providing commanders greater clarity on the standard against which to assess the sufficiency of available information relied on to make targeting judgments. Second, it would provide a consistent standard against which targeting decisions would subsequently be critiqued. The contemporary absence of a quantum framework contributes to the potential transformation of what is supposed to be a prospective assessment into a retrospective critique, focused not on the information available to the commander at the time of the decision, but on the actual facts discovered after the decision.89

No impact to prez powers

Healy 11

Gene Healy is a vice president at the Cato Institute and the author of The Cult of the Presidency, The CATO Institute, June 2011, "Book Review: Hail to the Tyrant", http://www.cato.org/publications/commentary/book-review-hail-tyrant

Legal checks “have been relaxed largely because of the need for centralized, relatively efficient government under the complex conditions of a modern dynamic economy and a highly interrelated international order.” What’s more, the authors insist, America needs the legally unconstrained presidency both at home (given an increasingly complex economy) and abroad (given the shrinking of global distances).

These are disputed points, to say the least. If Friedrich Hayek was at all correct about the knowledge problem, then if anything increasing economic complexity argues for less central direction. Nor does the fact that we face “a highly interrelated international order” suggest that we’re more vulnerable than we were in 1789, as a tiny frontier republic surrounded by hostile tribes and great powers. Economic interdependence — and the rise of other modern industrial democracies — means that other players have a stake in protecting the global trading system.
Posner and Vermuele coin the term “tyrannophobia,” which stands for unjustified fear of executive abuse. That fear is written into the American genetic code: the authors call the Declaration of Independence “the ur-text of tyrannophobia in the United States.” As they see it, that’s a problem because “the risk that the public will fail to trust a well-motivated president is just as serious as the risk that it will trust an ill-motivated one.” They contend that our inherited skepticism toward power exacerbates biases that lead us to overestimate the dangers of unchecked presidential power. Our primate brains exaggerate highly visible risks that fill us with a sense of dread and loss of control, so we may decline to cede more power to the president even when more power is needed.

Fair enough in the abstract — but Posner and Vermuele fail to provide a single compelling example that might lead you to lament our allegedly atavistic “tyrannophobia.” And they seem oblivious to the fact that those same irrational biases drive the perceived need for emergency government at least as much as they do hostility towards it. Highly visible public events like the 9/11 attacks also instill dread and a perceived loss of control, even if all the available evidence shows that such incidents are vanishingly rare. The most recent year for which the U.S. State Department has data, 2009, saw just 25 U.S. noncombatants worldwide die from terrorist strikes. I know of no evidence suggesting that unchecked executive power is what stood between us and a much larger death toll.

Posner and Vermuele argue that only the executive unbound can address modernity’s myriad crises. But they spend little time exploring whether unconstrained power generates the very emergencies that the executive branch uses to justify its lack of constraint. Discussing George H.W. Bush’s difficulties convincing Congress and the public that the 1991 Gulf War’s risks were worth it, they comment, “in retrospect it might seem that he was clearly right.” Had that war been avoided, though, there would have been no mass presence of U.S. troops on Saudi soil — “Osama bin Laden’s principal recruiting device,” according to Paul Wolfowitz — and perhaps no 9/11.

Posner and Vermuele are slightly more perceptive when it comes to the home front, letting drop as an aside the observation that because of the easy-money policy that helped inflate the housing bubble, “the Fed is at least partly responsible for both the financial crisis of 2008-2009 and for its resolution.” Oh, well — I guess we’re even, then.

Sometimes, the authors are so enamored with the elegant economic models they construct that they can’t be bothered to check their work against observable reality. At one point, attempting to show that separation of powers is inefficient, they analogize the Madisonian scheme to “a market in which two firms must act in order to supply a good,” concluding that “the extra transaction costs of cooperation” make “the consumer (taxpayer) no better off and probably worse off than she would be under the unitary system.”

But the government-as-firm metaphor is daffy. In the Madisonian vision, inefficiency isn’t a bug, it’s a feature — a check on “the facility and excess of law-making … the diseases to which our governments are most liable,” per Federalist No. 62. If the “firm” in question also generates public “bads” like unnecessary federal programs and destructive foreign wars — and if the “consumer (taxpayer)” has no choice about whether to “consume” them — he might well favor constraints on production.
From Franklin Roosevelt onward, we’ve had something close to vertical integration under presidential command. Whatever benefits that system has brought, it’s imposed considerable costs — not least over 100,000 U.S. combat deaths in the resulting presidential wars. That system has also encouraged hubristic occupants of the Oval Office to burnish their legacies by engaging in “humanitarian war” — an “oxymoron,” according to Posner. In a sharply argued 2006 Washington Post op-ed, he noted that the Iraq War had killed tens of thousands of innocents and observed archly, “polls do not reveal the opinions of dead Iraqis.”

Syria kills the link

Curtis Bradley, William Van Alstyne Professor of Law, Professor of Public Policy Studies, and Senior Associate Dean for Academic Affairs, 9/2/13, War Powers, Syria, and Non-Judicial Precedent, www.lawfareblog.com/2013/09/war-powers-syria-and-non-judicial-precedent/
My questions are not meant to suggest that an event like this will have no constraining effect on future decisionmaking. Executive Branch lawyers place a lot of weight on non-judicial precedent in assessing presidential power, and future lawyers will need to incorporate the Syria episode into their analysis. As a result, one could imagine that it will make it marginally more likely that Executive Branch lawyers will push back against the President in a future situation. Moreover, regardless of its ambiguities, the Syria situation will give critics of presidential unilateralism an additional data point to invoke in their constitutional analysis, at least as a rebuttal to the claim that modern historical practice entirely favors unilateral presidential war-making. If this makes their criticism more persuasive, to elites or to the general public, then it could have an effect. But these effects are speculative, and the degree to which they are likely to have an influence is unclear.

Importantly, these speculations reveal how difficult it can be to separate legal and political considerations in contexts like this one, something that Trevor Morrison and I recently explored in an essay in the Columbia Law Review. For example, it is possible that Obama’s action will create expectations in Congress about what is proper when the United States is considering military action and that such expectations could have an effect on future congressional-executive relations, at least during the remainder of the Obama presidency. But this “expectation effect” could occur regardless of whether there has been a shift in perceptions about the constitutional law of war powers. Similarly, while it is possible that Obama made the decision to go to Congress entirely for political reasons, it is also possible that he was motivated in part by legal considerations, both based on his own internal legal sensibilities as well as concerns about how his presidency and its relationship to law would be judged in the future. Obama’s action thus highlights how presidential power over war involves an overlapping mix of law, politics, and practice. Commentators need to do a better job of sorting these out before making bold predictions about the trajectory of executive power.

That’s key to presidential flexibility
Waxman 8/25/13 (Matthew Waxman is a law professor at Columbia Law School, where he co-chairs the Roger Hertog Program on Law and National Security. He is also Adjunct Senior Fellow for Law and Foreign Policy at the Council on Foreign Relations and a member of the Hoover Institution Task Force on National Security and Law. He previously served in senior policy positions at the State Department, Defense Department, and National Security Council. After graduating from Yale Law School, he clerked for Judge Joel M. Flaum of the U.S. Court of Appeals and Supreme Court Justice David H. Souter, “The Constitutional Power to Threaten War” Forthcoming in YALE LAW JOURNAL, vol. 123, 2014, August 25th DRAFT)

A. Democratic Constraints on the Power to the Threaten Force

At first blush, including the power to threaten war or force in our understanding of how the President wields military might seems to suggest a conception of presidential war powers even more expansive in scope and less checked by other branches than often supposed, especially since the President can by threatening force put the United States on a path to war that Congress will have difficulty resisting. That is partially true, though recent political science scholarship reveals that democratic politics significantly constrain the President’s decisions to threaten force and, moreover, that Congress plays important roles in shaping those politics even in the absence of binding legislative action.

Whereas most lawyers usually begin their analysis of the President’s and Congress’s war powers by focusing on their formal legal authorities, political scientists usually take for granted these days that the President is – in practice – the dominant branch with respect to military crises and that Congress wields its formal legislative powers in this area rarely or in only very limited ways. A major school of thought, however, is that congressional members nevertheless wield significant influence over decisions about force, and that this influence extends to threatened force, so that Presidents generally refrain from threats that would provoke strong congressional opposition. Even without any serious prospect for legislatively blocking the President’s threatened actions, Congress under certain conditions can loom large enough to force Presidents to adjust their policies; even when it cannot, congressional members can oblige the President expend lots of political capital. As Jon Pevehouse and William Howell explain:

When members of Congress vocally oppose a use of force, they undermine the president’s ability to convince foreign states that he will see a fight through to the end. Sensing hesitation on the part of the United States, allies may be reluctant to contribute to a military campaign, and adversaries are likely to fight harder and longer when conflict erupts— thereby raising the costs of the military campaign, decreasing the president’s ability to negotiate a satisfactory resolution, and increasing the probability that American lives are lost along the way. Facing a limited band of allies willing to participate in a military venture and an enemy emboldened by domestic critics, presidents may choose to curtail, and even abandon, those military operations that do not involve vital strategic interests. 145

This statement also highlights the important point, alluded to earlier, that force and threatened force are not neatly separable categories. Often limited uses of force are intended as signals of resolve to escalate, and most conflicts involve bargaining in which the threat of future violence – rather than what Schelling calls “brute force” 146 – is used to try to extract concessions.
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Economic collapse doesn’t cause war

Jervis, professor of political science – Columbia University, ‘11
(Robert, Force in Our Times,” Survival, Vol. 25, No. 4, p. 403-425)

Even if war is still seen as evil, the security community could be dissolved if severe conflicts of interest were to arise. Could the more peaceful world generate new interests that would bring the members of the community into sharp disputes? 45 A zero-sum sense of status would be one example, perhaps linked to a steep rise in nationalism. More likely would be a worsening of the current economic difficulties, which could itself produce greater nationalism, undermine democracy and bring back old-fashioned beggar-my-neighbor economic policies. While these dangers are real, it is hard to believe that the conflicts could be great enough to lead the members of the community to contemplate fighting each other. It is not so much that economic interdependence has proceeded to the point where it could not be reversed – states that were more internally interdependent than anything seen internationally have fought bloody civil wars. Rather it is that even if the more extreme versions of free trade and economic liberalism become discredited, it is hard to see how without building on a preexisting high level of political conflict leaders and mass opinion would come to believe that their countries could prosper by impoverishing or even attacking others. Is it possible that problems will not only become severe, but that people will entertain the thought that they have to be solved by war? While a pessimist could note that this argument does not appear as outlandish as it did before the financial crisis, an optimist could reply (correctly, in my view) that the very fact that we have seen such a sharp economic down-turn without anyone suggesting that force of arms is the solution shows that even if bad times bring about greater economic conflict, it will not make war thinkable.
Zero chance of passage—House opposition, window too narrow, Obama not credible

Russell Berman, The Hill, 10/25/13,  GOP comfortable ignoring Obama pleas for vote on immigration bill, thehill.com/homenews/house/330527-gop-comfortable-ignoring-obama-pleas-to-move-to-immigration-reform
For President Obama and advocates hoping for a House vote on immigration reform this year, the reality is simple: Fat chance.
Obama repeatedly since the shutdown has sought to turn the nation’s focus to immigration reform and pressure Republicans to take up the Senate’s bill, or something similar.

But there are no signs that Republicans are feeling any pressure.

Speaker John Boehner (R-Ohio) has repeatedly ruled out taking up the comprehensive Senate bill, and senior Republicans say it is unlikely that the party, bruised from its internal battle over the government shutdown, will pivot quickly to an issue that has long rankled conservatives.

Rep. Tom Cole (R-Okla.), a leadership ally, told reporters Wednesday there is virtually no chance the party would take up immigration reform before the next round of budget and debt ceiling fights are settled. While that could happen by December if a budget conference committee strikes an agreement, that fight is more likely to drag well in 2014: the next deadline for lifting the debt ceiling, for example, is not until Feb. 7.

“I don’t even think we’ll get to that point until we get these other problems solved,” Cole said.

He said it was unrealistic to expect the House to be able to tackle what he called the “divisive and difficult issue” of immigration when it can barely handle the most basic task of keeping the government’s lights on.

“We’re not sure we can chew gum, let alone walk and chew gum, so let’s just chew gum for a while,” Cole said.

In a colloquy on the House floor, Minority Whip Steny Hoyer (D-Md.) asked Majority Leader Eric Cantor (R-Va.) to outline the GOP's agenda between now and the end of 2013.

Cantor rattled off a handful of issues – finishing a farm bill, energy legislation, more efforts to go after ObamaCare – but immigration reform was notably absent.

When Hoyer asked Cantor directly on the House floor for an update on immigration efforts, the majority leader was similarly vague.

“There are plenty of bipartisan efforts underway and in discussion between members on both sides of the aisle to try and address what is broken about our immigration system,” Cantor said. “The committees are still working on this issue, and I expect us to move forward this year in trying to address reform and what is broken about our system.”

Immigration reform advocates in both parties have long set the end of the year as a soft deadline for enacting an overhaul because of the assumption that it would be impossible to pass such contentious legislation in an election year.

Aides say party leaders have not ruled out bringing up immigration reform in the next two months, but there is no current plan to do so.

The legislative calendar is also quite limited; because of holidays and recesses, the House is scheduled to be in session for just five weeks the remainder of the year. 

In recent weeks, however, some advocates have held out hope that the issue would remain viable for the first few months of 2014, before the midterm congressional campaigns heat up.

Democrats and immigration reform activists have long vowed to punish Republicans in 2014 if they stymie reform efforts, and the issue is expected play prominently in districts with a significant percentage of Hispanic voters next year.

With the shutdown having sent the GOP’s approval rating plummeting, Democrats have appealed to Republicans to use immigration reform as a chance to demonstrate to voters that the two parties can work together and that Congress can do more than simply careen from crisis to crisis.

“Rather than create problems, let’s prove to the American people that Washington can actually solve some problems,” Obama said Thursday in his latest effort to spur the issue on.

But Republicans largely dismiss that line of thinking and say the two-week shutdown damaged what little trust between the GOP and Obama there was at the outset.

“There is a sincere desire to get it done, but there is also very little goodwill after the president spent the last two months refusing to work with us,” a House GOP leadership aide said. “In that way, his approach in the fiscal fights was very short-sighted: it made his achieving his real priorities much more difficult.”

Capital irrelevant

Daniel Henninger, WSJ, 10/23/13, Henninger: Obama's Credibility Is Melting, online.wsj.com/news/articles/SB10001424052702303902404579152082961445984?mod=WSJ_Opinion_LEADTop

The collapse of ObamaCare is the tip of the iceberg for the magical Obama presidency.

From the moment he emerged in the public eye with his 2004 speech at the Democratic Convention and through his astonishing defeat of the Clintons in 2008, Barack Obama's calling card has been credibility. He speaks, and enough of the world believes to keep his presidency afloat. Or used to.

All of a sudden, from Washington to Riyadh, Barack Obama's credibility is melting.
Amid the predictable collapse the past week of HealthCare.gov's too-complex technology, not enough notice was given to Sen. Marco Rubio's statement that the chances for success on immigration reform are about dead. Why? Because, said Sen. Rubio, there is "a lack of trust" in the president's commitments.

"This notion that they're going to get in a room and negotiate a deal with the president on immigration," Sen. Rubio said Sunday on Fox News, "is much more difficult to do" after the shutdown negotiations of the past three weeks.

Sen. Rubio said he and other reform participants, such as Idaho's Rep. Raul Labrador, are afraid that if they cut an immigration deal with the White House—say, offering a path to citizenship in return for strong enforcement of any new law—Mr. Obama will desert them by reneging on the enforcement

When belief in the average politician's word diminishes, the political world marks him down and moves away. With the president of the United States, especially one in his second term, the costs of the credibility markdown become immeasurably greater. Ask the Saudis.

Last weekend the diplomatic world was agog at the refusal of Saudi Arabia's King Abdullah to accept a seat on the U.N. Security Council. Global disbelief gave way fast to clear understanding: The Saudis have decided that the United States is no longer a reliable partner in Middle Eastern affairs.

The Saudi king, who supported Syria's anti-Assad rebels early, before Islamic jihadists polluted the coalition, watched Mr. Obama's red line over Assad's use of chemical weapons disappear into an about-face deal with Vladimir Putin. The next time King Abdullah looked up, Mr. Obama was hanging the Saudis out to dry yet again by phoning up Iran's President Hasan Rouhani, Assad's primary banker and armorer, to chase a deal on nuclear weapons. Within days, Saudi Arabia's intelligence chief, Prince Bandar, let it be known that the Saudis intend to distance themselves from the U.S.

What is at issue here is not some sacred moral value, such as "In God We Trust." Domestic politics or the affairs of nations are not an avocation for angels. But the coin of this imperfect realm is credibility. Sydney Greenstreet's Kasper Gutman explained the terms of trade in "The Maltese Falcon": "I must tell you what I know, but you won't tell me what you know. That is hardly equitable, sir. I don't think we can do business along those lines."

Bluntly, Mr. Obama's partners are concluding that they cannot do business with him. They don't trust him. Whether it's the Saudis, the Syrian rebels, the French, the Iraqis, the unpivoted Asians or the congressional Republicans, they've all had their fill of coming up on the short end with so mercurial a U.S. president. And when that happens, the world's important business doesn't get done. It sits in a dangerous and volatile vacuum.

The next major political event in Washington is the negotiation over spending, entitlements and taxes between House budget chairman Paul Ryan and his Senate partner, Patty Murray. The bad air over this effort is the same as that Marco Rubio says is choking immigration reform: the fear that Mr. Obama will urge the process forward in public and then blow up any Ryan-Murray agreement at the 11th hour with deal-killing demands for greater tax revenue.

Obamacare failure dooms Obama—overwhelms other stories, won’t go away

Kimberly Strassel, WSJ, 10/24/13, Strassel: Democrats Run for ObamaCare Cover, online.wsj.com/news/articles/SB10001424052702303615304579155962427302786
After 16 long days of vowing to Republicans that they would not cave in any way, shape or form on ObamaCare, Democrats spent their first post-shutdown week caving in every way, shape and form. With the GOP's antics now over, the only story now is the unrivaled disaster that is the president's health-care law. Hundreds of thousands of health-insurance policies canceled. Companies dumping coverage and cutting employees' hours. Premiums skyrocketing. And a website that reprises the experience of a Commodore 64. As recently as May, Democratic consultants were advising members of Congress that their best ObamaCare strategy for 2014 was to "own" the law. Ms. Shaheen has now publicly advised the consultants where they can file that memo. In the Senate, West Virginia Democrat Joe Manchin is working on legislation to delay the individual mandate's enforcement for a year. CNN reports that all 16 Senate Democrats up for re-election are expected to support Ms. Shaheen's proposal. In the House, Democratic members are stacking up behind all of these ideas, and more. Even House liberals have felt it necessary to reassure voters that they, too, are angry—though so far they are merely calling for scalps. "I'd like to see somebody lose their job over this. I think it's outrageous," complained New York Rep. Sean Maloney. "Somebody's got to man up here—get rid of these people," said Minnesota's Rick Nolan. This is presumably a call for a certain "somebody" to do something more than 1-800 commercials from the Rose Garden. This Democratic freakout has been building for months, even if it was masked by the shutdown headlines and the way the media reported that event. Nationally, yes, the GOP took a drubbing on the shutdown. But next year isn't a national election. It's a midterm that will turn on key states, where polls all along have found disapproval of ObamaCare, the president and his party's handling of the economy. In Arkansas, Mr. Pryor's home state, a poll conducted by the University of Arkansas from Oct. 10-17 found that 39% of likely voters blame Mr. Obama for the shutdown (only 27% blame congressional Republicans). Just 29% approve of Mr. Obama, and Mr. Pryor's disapproval ratings jumped 21 points in just a year, to 44%, from 21%. More worrisome for the Democratic senator is a recent poll conducted by OnMessage for his GOP rival Tom Cotton. Only 33% of Arkansans support ObamaCare. The number drops to 28% for independent voters. Even one-third of Democrats in the state oppose the law. The numbers aren't much better in Ms. Shaheen's New Hampshire, or in Alaska, Louisiana, North Carolina, West Virginia or Montana. The Democrats up for election in these states know that the sword of Damocles hanging over their heads isn't the Republican Party, but their own president's law. The GOP's aggressive shutdown tactics only forestalled this flight for political cover. It allowed Senate Majority Harry Reid to keep his troops united, on grounds that they needed to make a point. But absent a GOP bogeyman, Democrats quickly realized that they had no further excuses for inaction—save partisan fealty to a failed law. That won't wash with voters. The White House's problem is that political cracks like this don't get patched; they grow. Until this week, the administration could write off the 20-odd House Democrats who voted with Republicans this summer to delay parts of the law as victims of a tough vote orchestrated by the GOP. But now a numerically significant number of Senate Democrats have, on their own, signaled that it is acceptable for members of the president's party to demand consequential ObamaCare changes. The pressure for other Democrats to join will rise, as will the pressure for the party to embrace more extensive changes to the law. Even before the ObamaCare rollout, Mr. Pryor and North Carolina's Kay Hagan had co-sponsored legislation to kill ObamaCare's rationing board (the House version has 23 Democratic co-sponsors). Alaska Sen. Mark Begich had introduced a bill to delay the business mandate for two years. There is bipartisan opposition to the medical-device tax, to the ObamaCare slush fund and to the IRS's central role in coordinating the law. The White House has lived in fear of this moment, and the administration's biggest problem is that it has no quick bandage for this bleed. Healthcare.gov is weeks or months from being fixed—if it is fixable at all. Enrollment numbers will thus remain dismal. The insurance horror stories are only beginning. The congressional hearings, too. The administration could sack Health and Human Services Secretary Kathleen Sebelius, but it knows that getting a replacement nominee through the Senate would likely prove more painful than keeping her. Democrats will do their best to keep shifting blame to the GOP, but those complaints are losing traction. This week was a turning point.

Pounds Obama’s capital

Edward-Isaac Dovere, Politico, 10/25/13, Democrats' united front cracks, dyn.politico.com/printstory.cfm?uuid=7F3AA721-F482-43B6-8F81-980D3DB5BCE5
The great Democratic unity of 2013 held for five-and-a-half days.

For weeks leading up to the shutdown — and over the 16 days it dragged on — President Barack Obama did the unthinkable: he held every Democrat in the House and Senate together. There weren’t any defectors. There wasn’t even anyone running to reporters to question his strategy. The man who’d disappointed them so many times was suddenly exciting them, with his newly apparent backbone and successful resistance to Republicans. They were rushing to do whatever they could to stand by him, next to him, with him.

Like any fad, that’s gone the way of trucker hats and the macarena.

The problems with the Obamacare website have transformed the president from a man who seemed to have gotten a sudden infusion of political capital to a man who’s been pushed back on his heels. He was firm, and he was setting the agenda. Now he’s back to trying to beating back the latest frame Republicans have forced on him, inadvertently providing evidence to support the doubts they’ve been trying to sow from the beginning. He spent last week against the backdrop of a shutdown that made people appreciate all the things government can do for them. Now he has a website which shows how little it can.
And Democrats have scattered, raising the question of whether the president will be able to preserve any of the new cohesion he inspired earlier in the month, or whether the rift is going to widen again.

Obama is a lame duck

Jonathan Tobin, Commentary, 10/17/13, Can the Obama Revival Succeed?, www.commentarymagazine.com/2013/10/17/can-the-obama-revival-succeed-shutdown/

Give the architects of the Republican attempt to use the threat of a shutdown to stop ObamaCare funding some credit. They have done what few of us thought was possible only a couple of months ago. In August, even liberals were discussing President Obama’s slide into irrelevancy as he morphed from a re-elected president to a scandal-plagued lame duck. Yet after several months of a weak economy, failed legislative initiatives, domestic scandals and foreign humiliations, the president was able to emerge today and rightly claim victory over conservatives in the shutdown and debt ceiling crisis. In the best humble brag fashion, he claimed no one had won in the shutdown but having worked hard to bring just such a confrontation about for the past two years, it’s obvious that he has emerged as the strongest player in the capital from the political chaos that has just concluded.

It bears repeating that had Senators Ted Cruz and Mike Lee and their friends in the House of Representatives not coaxed House Speaker John Boehner into going along with a strategy that had no chance of succeeding, conservatives could have used the last two weeks highlighting the disastrous ObamaCare rollout. But instead of focusing the country on this classic illustration about the perils of big government, Obama was able to stand before the country today and extol the virtues of government in a way that would have been difficult had not conservatives played right into his hands.

But now that the GOP is picking itself off the floor after their humiliating surrender yesterday, the question remains as to whether the president has regained enough momentum to score some other victories over them in the coming months. It is difficult to gauge exactly how much political capital the president has gotten out of his tough guy approach to the shutdown. But even if we concede that he is certainly a lot stronger than he was two months ago, he is not likely to enjoy another such moment of triumph again. That is, provided that Boehner and the rest of the Republican Party don’t let Cruz anywhere near the driver’s wheel again.

It needs to be remembered that one aspect of the president’s victory speech today was true. There were no true winners in the shutdown because, as the polls consistently showed, everyone in Washington has suffered a decline in popularity including the president and the Democrats. Republicans are, of course, in a worse position than the Democrats as surveys showed that anywhere from 10 to 20 percentage points more people though the GOP deserved more of the blame for the shutdown than the Democrats. But every poll has also showed negative favorability ratings for the President and his party too. Any other president who got only a 37 percent favorable rating (as was the case in one AP poll last week) would be considered to be in a free fall as was the case the last time it happened during George W. Bush’s second term.

The next big fight will be in the budget negotiations that will soon start as Congress begins the slow motion prelude to the next threat of a shutdown or debt ceiling expiration. The president’s “no negotiations” stance during the shutdown was irresponsible and helped precipitate the crisis but it also strengthened his standing with his supporters. After that performance, it is not likely that Republicans can be persuaded to think that he will blink the next time the two parties go to the brink.

But if the GOP can avoid be tagged with threats of shutdowns and defaults, they will remember that talks about reforming entitlements and cutting spending are their strong points. The acceptance of the sequester — which may not be ideal but has illustrated that cutting spending is possible — has shown that they’ve largely won the argument about the need to reduce expenditures and the debt. So long as Cruz and Lee are not allowed to steer the GOP into another ditch, Boehner and Senate Minority Leader Mitch McConnell stand a good chance of gaining a far more favorable resolution of the next budget crisis.

Nor can the president assume he will win on other issues, such as his desire for a comprehensive farm bill boondoggle or even on immigration reform, where he can count on the support of many Republicans. As his failed effort to get gun control legislation through Congress earlier this year showed, the president has no talent for building coalitions or persuading people to compromise. That’s because he is personally allergic to the concept and openly contemptuous of his political foes in a way that makes it impossible for him to win them over even when it might be in their interests to join with him.

Once he lost control of both houses of Congress in 2010 after the public punished the Democrats for the stimulus and ObamaCare, we found out this is a president who can only win when the GOP hands him a victory on a silver platter. Without such aid, he will always falter due to his lack of leadership and decisiveness. And he will continue to be dogged by the ongoing failure of ObamaCare whose negative impact on the economy will soon overshadow the talk about the damage down by the shutdown. Those factors should weigh more heavily in voters’ minds next November than Cruz’s antics, leaving the president even weaker in his final two years in office.

Insufficient political capital for Obama’s agenda

Amie Parnes, The Hill, 10/18/13,  Obama’s hollow debt victory, thehill.com/homenews/administration/329219-obamas-hollow-debt-victory

President Obama’s victory over congressional Republicans is likely to have a short shelf life.
Even the president’s staunchest allies are skeptical that his triumph in the debt-ceiling battle has produced much capital for the White House to spend on priorities like immigration reform.

“I don’t know that this changes anything,” one former senior administration official said. “I don’t think the president has new mojo from this.”
“What did they really do? They brought the country to the same place where we were a few weeks ago,” the former official said. “This isn’t like he passed healthcare. He ended a government shutdown and raised the debt limit. Those are routine items. It’s not like he campaigned on it.”

Obama took his second victory lap in two days Thursday on the heels of the bipartisan deal, chiding congressional Republicans for engaging in political brinksmanship with the economy on the day the government reopened after a 16-day shutdown.

He also blamed the GOP — as he has in recent days — for bringing the nation dangerously close to defaulting on the debt limit. 

“You don’t like a particular policy or a particular president, then argue for your position,” Obama said in the State Dining Room at the White House. “Go out there and win an election.”

“Push to change it,” the president said. “But don’t break it.”

While he rallied White House allies with the sentiment, he also angered Republicans, who felt it was a sucker punch.

“The president’s admonishment ignores his own shortcomings,” said one senior Republican adviser working on Capitol Hill. “The fact is, he shares equal blame for the shutdown. It’s not as if the stalemate was created overnight. The shutdown is fallout from Obama’s lack of outreach and his ineffective approach to being a leader.”

The GOP adviser — who acknowledged defeat in the fight — said Obama’s admonition was “entirely void of the substance of the debate and designed to demonize legitimate opposition.

“[It] totally ignored was the president’s own past opposition to raising the debt ceiling and the months leading to this episode when the White House could have been working with Congress to avoid such a crisis,” the adviser said.

Republican strategist Ron Bonjean said he didn’t expect relations between Obama and Republicans to improve.
“No one has political capital at this point to really accomplish major legislative initiatives by the end of this year,” Bonjean said. “It’s highly unlikely that any comprehensive immigration reform bill would be able to move through the House after such a bruising fight over the shutdown and the debt ceiling.”
The former senior administration official seemed to agree, saying any hope for cooperation on a comprehensive immigration bill seems unlikely.
“No way,” the former official said. “I don’t see how it happens.”

Durable fiat solves veto

No incentive to do this – all the corn evidence proves there is a military necessity to do this.

He complies no veto

Beau Barnes, J.D., Boston University School of Law, Spring 2012, REAUTHORIZING THE “WAR ON TERROR”: THE LEGAL AND POLICY IMPLICATIONS OF THE AUMF’S COMING OBSOLESCENCE, https://www.jagcnet.army.mil/DOCLIBS/MILITARYLAWREVIEW.NSF/20a66345129fe3d885256e5b00571830/b7396120928e9d5e85257a700042abb5/$FILE/By%20Beau%20D.%20Barnes.pdf
Unsurprisingly, this article embraces an interpretation of the Constitution that is at odds with the Vesting Clause thesis, and instead hews closer to the view expressed in Justice Robert Jackson’s concurrence in the 1952 Steel Seizure case.13 The Constitution explicitly empowers Congress in the area of foreign affairs to, among other actions, approve treaties,14 declare war,15 and regulate the armed forces.16 These textual grants of authority would be vitiated if Congress were unable, in the exercise of these powers, to “wage a limited war; limited in place, in objects, and in time.”17 A full exposition of this oft-addressed topic is beyond the scope of this article, however, and it suffices for present purposes to merely align it with the overwhelming majority of scholars who conceive of a Constitution where Congress may authorize limited military force in a manner which is binding on the Executive Branch.18
Furthermore, the Vesting Clause thesis and all-powerful views of the Commander in Chief Clause have been rejected in large part by the judiciary and the current administration.20 Indeed, one significant reason for considering the AUMF to be an actual limit on Presidential power, and a relevant subject for legal analysis, is because that is how the Obama Administration understands the statute. State Department Legal Adviser Harold Koh, in his March 25, 2010, speech to the American Society of International Law, clarified that “as a matter of domestic law” the Obama Administration relies on the AUMF for its authority to detain and use force against terrorist organizations.21 Furthermore, Koh specifically disclaimed the previous administration’s reliance on an expansive reading of the Constitution’s Commander in Chief Clause.22 Roughly stated, the AUMF matters, at least in part, because the Obama Administration says it matters.

The scope of the AUMF is also important for any future judicial opinion that might rely in part on Justice Jackson’s Steel Seizure concurrence.23 Support from Congress places the President’s actions in Jackson’s first zone, where executive power is at its zenith, because it “includes all that he possesses in his own right plus all that Congress can delegate.”24 Express or implied congressional disapproval, discernible by identifying the outer limits of the AUMF’s authorization, would place the President’s “power . . . at its lowest ebb.”25 In this third zone, executive claims “must be scrutinized with caution, for what is at stake is the equilibrium established by our constitutional system.”26 Indeed, Jackson specifically rejected an overly powerful executive, observing that the Framers did not intend to fashion the President into an American monarch.27

Jackson’s concurrence has become the most significant guidepost in debates over the constitutionality of executive action in the realm of national security and foreign relations.28 Indeed, some have argued that it was given “the status of law”29 by then-Associate Justice William Rehnquist in Dames & Moore v. Regan.30 Speaking for the Court, Rehnquist applied Jackson’s tripartite framework to an executive order settling pending U.S. claims against Iran, noting that “[t]he parties and the lower courts . . . have all agreed that much relevant analysis is contained in [Youngstown].”31 More recently, Chief Justice John Roberts declared that “Justice Jackson’s familiar tripartite scheme provides the accepted framework for evaluating executive action in [the area of foreign relations law].”32 Should a future court adjudicate the nature or extent of the President’s authority to engage in military actions against terrorists, an applicable statute would confer upon such executive action “the strongest of presumptions and the widest latitude of judicial interpretation.”33 The AUMF therefore exercises a profound legal influence on the future of the United States’ struggle against terrorism, and its precise scope, authorization, and continuing vitality matter a great deal.

Not an opportunity cost—a logical policymaker could pass the agenda item and the plan

Plan is Congressional legal affirmation of that legitimizes squo policy—that disproves the logic of the inter-branch fight link – That’s Daskal.
If Obama is focusing capital on shutdown now, it disproves him fighting the plan 

And its empirically proven he’ll avoid the fight

William Howell and Jon Pevehouse, Associate Professors at the Harris School of Public Policy at the University of Chicago, 2007, When Congress Stops Wars, Foreign Affairs, EBSCO

After all, when presidents anticipate congressional resistance they will not be able to overcome, they often abandon the sword as their primary tool of diplomacy. More generally, when the White House knows that Congress will strike down key provisions of a policy initiative, it usually backs off. President Bush himself has relented, to varying degrees, during the struggle to create the Department of Homeland Security and during conflicts over the design of military tribunals and the prosecution of U.S. citizens as enemy combatants. Indeed, by most accounts, the administration recently forced the resignation of the chairman of the Joint Chiefs of Staff, General Peter Pace, so as to avoid a clash with Congress over his reappointment.

Fiat is immediate so no run-up debate over the plan for Obama to participate in

No agenda and issues are disconnected—spillover is merely GOP red herrings
Brian Beutler, Salon staff writer, 9/9/13, GOP’s massive new lie: The truth about Obama’s second term , www.salon.com/2013/09/09/syria_wont_derail_obamas_second_term_house_republicans_will/

Political reporters have a weakness for narratives, and the narrative of a weakened president is irresistible. Moreover, members of Congress will feed that narrative. Even Democrats. If you’re Nancy Pelosi or Harry Reid, a great way to pad your vote count is to plead to your caucus that if the resolution fails, Obama will become a lame duck a year earlier than he ought to.

This pitch is both morally and factually incorrect.

Let’s assume that absent a divisive, losing debate over striking Syria, Obama would have real potential to accomplish meaningful things before the end of his presidency. An immigration bill, say. It would be perverse for members to accede to acts of war they’d otherwise oppose to salvage an unrelated issue like immigration reform. The moral argument here is the same one that made the “death panel” charge so offensive — making the country’s health systems affordable is a praiseworthy goal, but that doesn’t make killing old people OK.

But the good news for Democratic whips on Capitol Hill is that they don’t need to engage in this kind of manipulation. If the Syria vote goes down, the gloom and doom tales of Obama’s losing gamble will be false.

To the extent that Congress has the will to do anything other than vote on an authorization to strike Syria, the outcome of that vote is disconnected from those other issues. If House Republican leaders believe they and their party have an interest in passing immigration reform or any other issue, they’ll do it no matter how the Syria vote comes down.

The same moral argument works in reverse. If Republicans think an immigration bill should become law, it’s wrong of them to block it because of hard feelings, just as it’s wrong for John Boehner to kill legislation he supports in the abstract for member management purposes, or the self-interest of his own speakership.

Whether the vote to bomb Syria passes or fails, I expect some Republicans will cite it as a key reason when other unrelated issues fizzle. But they’ll be lying. The fight over Syria — like the fights over funding the government and increasing the debt limit — will provide useful cover to Republicans who have already resolved themselves against supporting immigration reform, or a farm bill, or a budget deal, or anything else.

Which brings us to the more depressing point. The idea that Obama will make himself an early lame duck if Congress rejects his request to bomb Syria is more easily belied by the fact that Congress probably isn’t going to do anything else anyhow.

Syria won’t derail Obama’s second term — Republicans will. As New York magazine’s Dan Amira put it, “After losing Syria vote, Obama’s chances of passing agenda through Congress would go from about 0% to approximately 0%. #hugesetback.” That’s an extremely wry way of conveying a depressing truism: Syria won’t derail Obama’s second term — House Republicans will.

Restraint on signing statements 

Harvard Law Review 12

Harvard Law Review, 2012, "Developments in the Law: Presidential Authority," Vol. 125:2057, www.harvardlawreview.org/media/pdf/vol125_devo.pdf
The recent history of signing statements demonstrates how public opinion can effectively check presidential expansions of power by inducing executive self-binding. It remains to be seen, however, if this more restrained view of signing statements can remain intact, for it relies on the promises of one branch — indeed of one person — to enforce and maintain the separation of powers. To be sure, President Obama’s guidelines for the use of signing statements contain all the hallmarks of good executive branch policy: transparency, accountability, and fidelity to constitutional limitations. Yet, in practice, this apparent constraint (however well intentioned) may amount to little more than voluntary self-restraint. 146 Without a formal institutional check, it is unclear what mechanism will prevent the next President (or President Obama himself) from reverting to the allegedly abusive Bush-era practices. 147 Only time, and perhaps public opinion, will tell.
1ar

cp
CP doesn’t solve congressional codification 

Edward Swaine, Associate Professor, George Washington University Law School, 2010, The Political Economy of Youngstown, http://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=1017&context=faculty_publications
Attaching legal consequence to non-statutory actions, or even inaction, is in tension with constitutional principles requiring that Congress attend to legislative formalities. Professor Tribe, for example, has objected to employing “a constitutional default rule regarding the scope of executive power . . . that purports to discern what Congress meant by what it failed to say”109 – including Justice Jackson and some of his Youngstown colleagues among the offenders – because “it is essential that such [congressional] approval or disapproval take the form of legislation made through Article I’s formal procedures of bicameral voting and presentment to the President.”110 Still, one can distinguish Justice Jackson’s inquiry, which sought to establish the appropriate degree of judicial scrutiny, from an Article I threshold for determining whether an action can have binding legal force for third parties.111 The sounder objection is that Justice Jackson took a stricter approach to the President’s powers – insisting, for example, on finding non-nebulous grounds for executive branch authority,112 and on enabling the public to realize “the extent and limitations of the powers that may be asserted.”113 His view of Congress’s implied will contrasts awkwardly, in other words, with the admonition that affirming the possession of presidential powers “without statute” yields a power that “either has no beginning or it has no end.”114
Even if the cp signals congressional preference, it doesn’t access legal clarity or certainty

Jacob Gerson, U. Chicago Ast. Professor Law, Eric Posner, U. Chicago Law Professor, December 2008, Article: Soft Law: Lessons from Congressional Practice, 61 Stan. L. Rev. 573
The binding effect of hard law is its straightforward advantage over soft law, and we need not dwell on this issue. A more interesting possibility is that hard law better satisfies rule-of-law values such as publicity than soft law does. The main distinction between hard law and soft law is that hard law complies with formalities that clearly distinguish binding law. A central tenet of the rule of law is that law be public, so that people may debate it, object to it, and plan their lives around it. Secret law is anathema and perhaps soft law resembles secret law. This concern can be easily overstated, however. If soft law is secret, then it cannot regulate, in which case it cannot serve any useful purpose. Congressional resolutions themselves also comply with publicity formalities that distinguish them from unenacted bills. Nonetheless, one might worry that unsophisticated people, or people who cannot get legal advice, are likely to misunderstand the importance of soft law, putting them at a disadvantage with respect to savvier fellow citizens. Consider, for example, Susan Rose-Ackerman's critique of the Supreme Court's interpretation of The Developmentally Disabled Assistance and Bill of Rights Act in Pennhurst State School v. Halderman. n95 The Court rejected the plaintiffs' argument that the statute created judicially enforceable rights for the developmentally disabled, arguing instead that the weak language in the Act indicated that Congress intended to announce a policy in the hope of eliciting a favorable response from states. n96 Rose-Ackerman argues that the Court's holding permitted Congress to earn public credit by enacting a statute that expressed popular aspirations but did not have any effect. Perhaps the Court should have "repealed" the statute, which would have embarrassed Congress and forced it to enact clearer legislation. n97 Importantly, the Act was not a soft statute but rather was a hortatory hard statute. It was duly enacted but had no formal legal effect. n98 Nonetheless, one concern is that such a statute would deceive the public, leading it to extend credit to a Congress that accomplished nothing at all. The problem with this view is that Congress did, in fact, do something: it announced a policy on the treatment of developmentally disabled people, a policy that was consistent with other hard-statute rules and could well have anticipated further legislative developments. n99 Announcing the policy in advance might well have encouraged states and private actors to adjust their behavior in advance of hard legislation. It is possible therefore to view soft law as facilitating rule-of-law values rather than undermining them. However, rule-of-law values might require that courts strike down statutes that are ambiguous and confusing, at least in certain conditions. The rule of lenity in criminal law reflects this idea: people should not go to jail because they violate criminal statutes that they cannot understand. If this concern is valid for hard law, it is even stronger for soft law, where people might not understand that a soft statute may affect behavior. If only sophisticated people can anticipate Congress's changing views about the treatment of developmentally disabled people on the basis of hortatory statutes or concurrent resolutions, then unsophisticated people are put at a disadvantage. By the same token, if the public typically associates hard statutes with binding obligations, then using the hortatory statute with only precatory language creates confusion and ambiguity.
 If the public associates soft statutes with nonbinding obligations, then the soft statute will be superior to the hard hortatory statute because it will accomplish the same communicative ends, but avoid the confusion produced by using a hard statute. In terms of public knowledge of and reaction to soft law, rule-of-law problems are certainly not inevitable. A different rule-of-law objection concerns the enactment of law without the consent of the President. If Congress can regulate with soft statutes, then the constitutional requirement of presentment is rendered void and the President's role in producing legislation is eliminated. The procedural formalities of legislation do not just clarify congressional action; they also ensure that Congress does not cut the President out of the picture. Just such a concern lay behind the Supreme Court's rejection of the legislative veto. The analogous concern can be found in the literature on international soft law. If international law obtains its legitimacy from the consent of states, as is often argued, n100 how can international soft law that is, international law that lacks  [*599]  the consent of at least some states have any legitimacy? n101 We address the constitutional question in Part IV.C. For now, consider two points.

