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Adherence to LOAC key to instill environmental protections in warfighting

Malviya, 1

(Law Prof-Banaras Hindu University, “Laws Of Armed Conflict And Environmental Protection: An Analysis Of Their Inter-Relationship,” http://www.worldlii.org/int/journals/ISILYBIHRL/2001/5.html)

Developing through customs and treaties, two important regimes of law have come into existence: International Law of Environmental Protection and International Law of War or International Law of Armed Conflict.[1] The law of environmental protection has developed primarily in the twentieth century, whereas the international law of war or armed conflict has evolved over many centuries. But it has only recently developed characteristics similar to the law of environmental protection. Today, the laws of war contain a number of limitations on environmentally disruptive activities during hostilities. Some of these limitations are rooted in what Schafer calls “environmental considerations” or “environmental ethics”.[2] There exists an environmental ethic in both the regimes of law which is indicative of a common philosophy or common value system shared by them. Attacking environment as a means of waging war is not a novel concept. There are a number of wars in which attempts have been made to annihilate the enemy by assaulting the environment.[3]Also, harnessing the powers of nature to manipulate the environment as a means of waging war has been evidenced, e.g., in the Vietnam War.[4] Environment represents the hope and future of every society. Destroying the environment means destroying the society itself. Today’s wars are deadlier wars. Brutal disregard for humanitarian norms and for the Geneva Conventions’ rules of warfare now extends to environment which is attacked during conflicts. Therefore, the issue of destruction of the environment is one of the most disturbing aspects of armed conflicts today. [5] Greater environmental destruction in modern warfare and the development of the technological capacity for greater destruction of the environment in the modern age are the two dangerous trends. Therefore, the need to understand the international laws that govern the means and methods of warfare is greater than ever.

Extinction—unchecked military destruction of the environment triggers every environmental catastrophe

Alduaij, 2

(Professor-Kuwait University, “Environmental Law of Armed Conflict,” http://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1000&context=lawdissertations)

“Modern armaments can dissipate their destructive energy or introduce their destructive agents on the land or in the sea, in the air or in the space above it. The ecosystems at risk may be either terrestrial or oceanic and either arctic, temperate or tropical. The terrestrial ones may be continental or insular, either forest, grassland or desert, the oceanic ones may be estuarine, littoral (near shore), over the continental shelves or within ocean basins. Damage may be inflicted either directly or indirectly and range from subtle to dramatic.” There is renewed evidence that warfare involves conflicts not only between the combatants, but also between man and nature. The ability of modern warfare to devastate the natural environment has become ever more obvious: animal species become extinct, forests become deserts, fertile farmland becomes a minefield, water becomes contaminated and native vegetation disappears. Attacks on the environment become more savage as technology develops. Environmental destruction has become an inevitable result of modern warfare and military tactics. The nuclear, chemical, and biological weapons that emerged during the late twentieth century present threats to life itself; but short of that apocalypse, modern weapons can cause or hasten a host of environmental disasters, such as deforestation and erosion, global warming, desertification, or holes in the ozone layer. The devastating effects of military weapons on the environment is reflected throughout the history of the twentieth century, in World War I, World War II, the Korean and Vietnam wars, the Cambodian civil war, Gulf wars I and II, the Afghan civil war, and the Kosovo conflict. The Science for Peace Institute at the University of Toronto estimates that 10 to 30 percent of all environmental degradation in the world is a direct result of the various militaries. Military operations can affect land, air, wildlife, and water resources. A German report concluded that six to ten percent of the world’s air pollution is a result of military activity, and that the world’s military is also responsible for the emission of approximately two-thirds of all chlorofluorocarbon-113 released into the atmosphere. In modern warfare, environmental destruction can be a primary means of threatening or defeating one’s enemies. War itself can, and often does, mean war against the natural environment.
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Obama complies with war power statutes

Beau Barnes, J.D., Boston University School of Law, Spring 2012, REAUTHORIZING THE “WAR ON TERROR”: THE LEGAL AND POLICY IMPLICATIONS OF THE AUMF’S COMING OBSOLESCENCE, https://www.jagcnet.army.mil/DOCLIBS/MILITARYLAWREVIEW.NSF/20a66345129fe3d885256e5b00571830/b7396120928e9d5e85257a700042abb5/$FILE/By%20Beau%20D.%20Barnes.pdf
Unsurprisingly, this article embraces an interpretation of the Constitution that is at odds with the Vesting Clause thesis, and instead hews closer to the view expressed in Justice Robert Jackson’s concurrence in the 1952 Steel Seizure case.13 The Constitution explicitly empowers Congress in the area of foreign affairs to, among other actions, approve treaties,14 declare war,15 and regulate the armed forces.16 These textual grants of authority would be vitiated if Congress were unable, in the exercise of these powers, to “wage a limited war; limited in place, in objects, and in time.”17 A full exposition of this oft-addressed topic is beyond the scope of this article, however, and it suffices for present purposes to merely align it with the overwhelming majority of scholars who conceive of a Constitution where Congress may authorize limited military force in a manner which is binding on the Executive Branch.18
Furthermore, the Vesting Clause thesis and all-powerful views of the Commander in Chief Clause have been rejected in large part by the judiciary and the current administration.20 Indeed, one significant reason for considering the AUMF to be an actual limit on Presidential power, and a relevant subject for legal analysis, is because that is how the Obama Administration understands the statute. State Department Legal Adviser Harold Koh, in his March 25, 2010, speech to the American Society of International Law, clarified that “as a matter of domestic law” the Obama Administration relies on the AUMF for its authority to detain and use force against terrorist organizations.21 Furthermore, Koh specifically disclaimed the previous administration’s reliance on an expansive reading of the Constitution’s Commander in Chief Clause.22 Roughly stated, the AUMF matters, at least in part, because the Obama Administration says it matters.

The scope of the AUMF is also important for any future judicial opinion that might rely in part on Justice Jackson’s Steel Seizure concurrence.23 Support from Congress places the President’s actions in Jackson’s first zone, where executive power is at its zenith, because it “includes all that he possesses in his own right plus all that Congress can delegate.”24 Express or implied congressional disapproval, discernible by identifying the outer limits of the AUMF’s authorization, would place the President’s “power . . . at its lowest ebb.”25 In this third zone, executive claims “must be scrutinized with caution, for what is at stake is the equilibrium established by our constitutional system.”26 Indeed, Jackson specifically rejected an overly powerful executive, observing that the Framers did not intend to fashion the President into an American monarch.27

Jackson’s concurrence has become the most significant guidepost in debates over the constitutionality of executive action in the realm of national security and foreign relations.28 Indeed, some have argued that it was given “the status of law”29 by then-Associate Justice William Rehnquist in Dames & Moore v. Regan.30 Speaking for the Court, Rehnquist applied Jackson’s tripartite framework to an executive order settling pending U.S. claims against Iran, noting that “[t]he parties and the lower courts . . . have all agreed that much relevant analysis is contained in [Youngstown].”31 More recently, Chief Justice John Roberts declared that “Justice Jackson’s familiar tripartite scheme provides the accepted framework for evaluating executive action in [the area of foreign relations law].”32 Should a future court adjudicate the nature or extent of the President’s authority to engage in military actions against terrorists, an applicable statute would confer upon such executive action “the strongest of presumptions and the widest latitude of judicial interpretation.”33 The AUMF therefore exercises a profound legal influence on the future of the United States’ struggle against terrorism, and its precise scope, authorization, and continuing vitality matter a great deal.
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No link – no one can tell responsibility 
Zakaria 13

(Rafia, Aljazeera, “President Obama: The drones don't work, they just make it worse,” March 26, 2013, http://www.aljazeera.com/indepth/opinion/2013/03/201332685936147309.html)

Moving the drone program from the CIA to the Department of Defense is thus being painted as a victory, even a capitulation, to those critics who have criticised the lack of transparency, accountability, and legal basis of the drone program. However, the details of the move do not suggest a reversal or even a rethinking of the strategic imperatives that the Obama Administration and the CIA have used to justify the drone program. First, the gradual process of the transition without any publicly disclosed details of how and when it will be completed are likely to create a situation in which, at least for a time, it would be difficult if not impossible to tell which agency, the Department of Defense or the CIA, would actually be responsible for a strike. Second, according to a government official who spoke to the Washington Post, the CIA program in Pakistan would be phased out even later “because of the complexities there” and because the program, unlike the ones in Yemen and Somalia, was actually begun by the CIA. Finally, even if the drone program is actually moved to the Department of Defense, it will be incorporated into its most secret portion, the Joint Special Operations Command, whose top-secret operations are also covert and never released to the public. When these factors are considered, the effort to provide more transparency and an institutional framework for the drone program seem chimerical at best and deceptive at worst. All of them point to a continuation of a national security mindset, within the Obama Administration and the State Department, both believing that drones, cheaply bought and unmanned, are a perfect way to bombard other countries with minimal cost the United States. With the risk of dead American soldiers reduced to nothing, military officials are also gobbling up the idea of waging remote-control wars all over the world, wherever a possible or even supposed threat can be identified.

No hope of spillover or long-term solvency – the DOD doesn’t want the CIA’s paramilitary functions

Tyson, writer for the Washington Post, 2/5/2005 (Ann Scott, http://www.washingtonpost.com/wp-dyn/articles/A168-2005Feb4.html)

A preliminary study contracted by the Pentagon has concluded that the Defense Department should not take charge of the CIA's paramilitary functions, senior defense officials said yesterday.
The study was conducted in response to a request from President Bush that the Pentagon, the CIA and other agencies consider how to act on a recommendation by the Sept. 11 commission that lead responsibility for covert and clandestine paramilitary operations be shifted from the CIA to the Defense Department. The commission's report said the CIA lacked a robust paramilitary operation and relied too heavily on proxies. The United States could not afford to build two paramillitary arms, it said, and suggested they be consolidated under the military's Tampa-based Special Operations Command.

"Our study does not intend to take over any mission from the CIA," Thomas W. O'Connell, assistant secretary of defense for special operations and low-intensity conflict, said at a conference here yesterday. The Pentagon and the CIA are drafting formal proposals to submit to the White House later this month. The study's conclusion, however, reflects an emerging consensus among current and former defense, military and intelligence officials that it is more logical for the CIA to retain its relatively modest paramilitary force.

"If you take the very small paramilitary capabilities away from the CIA, in my view, it would limit their ability to conduct foreign intelligence activities which they are required by law to do," said one senior defense official familiar with the study. Moreover, "we don't have the legal authorities to be doing what the CIA does, so getting all those assets doesn't make any sense," he said, speaking on the condition of anonymity because the issue is still unsettled.

A former senior Department of Defense official involved in the early stages of the study summed up opinions this way: "Nobody in DOD wanted to take it over, and no one in CIA wanted to give it up."
The Sept. 11 commission's recommendation prompted speculation that the Pentagon was seeking to usurp the CIA's role in covert military operations, a charge defense officials reject. "There have been repeated articles suggesting that this is a Pentagon power grab. That's not the case," one defense official said.
Every indicator proves – their ev is Israeli hype

Butt 13 (Yousaf Butt, a nuclear physicist, is professor and scientist-in-residence at the James Martin Center for Nonproliferation Studies at the Monterey Institute of International Studies. The views expressed are his own. , 2/22/2013, "How close is Iran to nuclear weapons?", blogs.reuters.com/great-debate/2013/02/22/how-close-is-iran-to-nuclear-weapons/)

Israeli Prime Minister Benjamin Netanyahu claimed last week that new second-generation centrifuges, which Iran plans to start up at its Natanz uranium enrichment facility, could cut by a third the time needed to create a nuclear bomb – underlining his deadline of this summer to take military action against Iran. Netanyahu’s prediction, however, appears to be based on some unsubstantiated assumptions regarding Iranian intentions and capabilities. Yet it can provide ammunition to the hawks in Washington and Jerusalem, who could rush us into another needless and counterproductive war in the Middle East. Netanyahu’s assertions do not stand up to technical scrutiny. Critically, he does not mention that Iran has been converting part of its 20-percent-enriched uranium hexafluoride gaseous stockpile into metallic form, for use as fuel for the Tehran Research Reactor. This conversion essentially freezes the enrichment level and subtracts from the “enrichable” gaseous stockpile used in centrifuges. It is not something that a nation hell-bent on weaponization would do. Neglecting this fact in coming up with a hypothetical “time line to a bomb” is like balancing your bank account by registering just your income – but failing to subtract the amounts of the checks you’ve written. Basically, whatever amount is converted to metal oxide form is not easily available for further enrichment to weapons-grade uranium, even if Iran decided to launch a weaponization effort in the future. Reconversion back to gaseous form is difficult and time-consuming and a major roadblock if a country intends to “race to the bomb.” In addition, it is known that the Iranians are experiencing technical problems in converting their gaseous 20-percent-enriched uranium hexafluoride stockpile into metal fuel plates. If the world powers and the International Atomic Energy Agency are concerned and want to secure Iran’s enriched uranium stockpile, one way would be to offer Iran technical assistance with this conversion. This sort of technical help is a normal part of the IAEA’s official duties in member nations. Alternatively, the world powers negotiating with Iran could agree to implement a simultaneous exchange of Iranian enriched uranium gas for foreign-produced metallic fuel plates. Indeed, if Iran received sufficient assistance with this exchange it would end up quickly retreating from the various artificial weaponization “red lines.” Another error Netanyahu makes in his flawed time line is assuming that Iran could instantaneously install, debug and run thousands of centrifuges at full capacity. This is highly unlikely. There are almost 12,700 first-generation (IR-1) centrifuges spinning at Natanz. Installing and starting up 3,000 or so of the new second-generation (IR-2) machines will take months. It is akin to setting up a whole new facility. The latest IAEA report on Iran indicates they have installed – but not yet hooked-up ‑ just 180 of the IR-2 machines. It is not clear that they will be connected in the foreseeable future or even if they will work. A host of engineering teething-problems are sure to ensue in starting up new centrifuge cascades; it is inconceivable that the cascades would immediately be run at full speed. Theoretically, the IR-2s work about three times faster than the IR-1s but it could take months or even years to realize the full potential of the second-generation centrifuges. The IR-2s would be a small step up for Iran. They are not some kind of quantum breakthrough. Even the new IR-2 machines are very old 1970-80s technology by Western standards. And by installing any additional enrichment capacity, Iran is not doing anything that violates its legal right to develop nuclear technology. Russian Foreign Minister Sergey Lavrov has been insisting on this. “We were told by the IAEA,” Lavrov recently said in Moscow, “that they [the Iranians] will install next-generation centrifuges.” He added, “However, [Iran] is doing everything in line with their commitments under the Safeguards Agreement.” The issue that the world powers have with Iran is a political one, not a legal one. “The IAEA will be there and will supervise this,” Lavrov said, “but I’d like to repeat that this is a legal aspect of the matter, while the political aspect is that we, along with the other Security Council members, have called on Iran to freeze enrichment operations during the negotiations.” A recent Washington Post article said Iran is planning to build 50,000 new IR-1 centrifuges – based largely on an inquiry someone in Iran made about possibly purchasing commonplace magnets. But, as I argue in the Bulletin of the Atomic Scientists, this thesis can be called into question. A December Associated Press account that Iran was doing research on nuclear bombs was also inaccurate, as explained in a piece I co-authored for WMD Junction of The Nonproliferation Review. AP has recently published an article laying out the inconsistencies of their original story. The best intelligence about Iran’s nuclear program indicates that no nuclear weapons work is going on in Iran right now. James Clapper, the director of national intelligence, has confirmed that he has “a high level of confidence” that no such work is going on now. This reflects the consensus view of 16 different U.S. intelligence agencies. It says far more than merely that there is no evidence now for any nuclear weapons development work in Iran. It says there is actual concrete high-quality evidence that Iran is not making nuclear weapons, and that the leaders in Tehran have not even made a decision to embark on such a program. Outgoing Defense Secretary Leon Panetta has also weighed in: “Are they [Iranians] trying to develop a nuclear weapon? No.” Mohamed ElBaradei, the Nobel Peace Prize laureate who spent more than a decade as the director of the IAEA, said he had not “seen a shred of evidence” that Iran was pursuing the bomb, “I don’t believe Iran is a clear and present danger,” he said. “All I see is the hype about the threat posed by Iran.” In any case, if Tehran tried to “break out” and race to the bomb, this would be detected by IAEA inspectors, who check the relevant facilities roughly weekly. And all declared nuclear material in Iran, according to the IAEA, remains under the agency’s containment and surveillance. To “break out,” either Iran would have to kick out the inspectors or the Iranians would get caught cheating. In either case, Iran would be forced to break its four-decade-long adherence to the Nuclear Non-Proliferation Treaty a momentous step that would likely prompt swift military action from the United States or Israel. So if we are looking for real “red lines,” the obvious trip-wires should be either the expulsion of IAEA inspectors or the detection of diversion of nuclear material to non-peaceful uses – not some artificial red line drawn by a non-NPT member state. The problem with casting the worst-case hypothetical scenarios as even vaguely realistic possibilities – as Netanyahu does with his artificially accelerated time line – is that they invite overly tough policies on Iran that could well provoke a hard-line Iranian response. This would only succeed in creating a self-fulfilling cycle of escalation. One point often misunderstood about the Nonproliferation Treaty is that it is not illegal for a member state to have a nuclear weapons capability – or even a “nuclear option.” In fact, if a nation has a fully developed civilian nuclear sector – which the NPT encourages – it, by default, already has a fairly solid nuclear weapons capability. Just as you cannot be fined for having a red sports car that has the capability to go 120 mph, there is no legal issue with nations having a latent nuclear weapons capability. For example, Argentina, Brazil and Japan also maintain a “nuclear option.” They, too, could break out of the NPT and make a nuclear device in a few months, if not less. Argentina and Brazil, like Iran, also do not permit full “Additional Protocol” IAEA inspections. Not only for Iran, but for 50 other nations, the IAEA cannot prove the purely peaceful nature of their nuclear program. There is a reason for that: Much nuclear technology is inherently dual-use. This is the why some of us in the arms-control community are thinking of a revised NPT to plug these glaring loopholes. Unfortunately, Netanyahu’s latest claims about the time line to an Iranian bomb is not a one-off aberration. He has been making such assertions for decades. So it pays to take his views with a boulder of salt. In 1992, Netanyahu, then a parliamentarian, said Iran was three to five years from a bomb. Then, as now, he was urging the United States to do Israel’s dirty work – and, perhaps, suffer the possible blowback – saying the alleged threat must be “uprooted by an international front headed by the U.S.” Netanyahu’s crystal ball on Iran was cloudy 20 years ago ‑ and it seems still cloudy now.
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LOAC does not legitimize warfare—alternative is militarized violence

Charles Kels, attorney for the Department of Homeland Security and a major in the Air Force Reserve, 12/6/12, THe Perilous Position of the Laws of War, harvardnsj.org/2012/12/the-perilous-position-of-the-laws-of-war/
The real nub of the current critique of U.S. policy, therefore, is that the Bush administration’s war on terror and the Obama administration’s war on al Qaeda and affiliates constitute a distinction without a difference. The latter may be less rhetorically inflammatory, but it is equally amorphous in application, enabling the United States to pursue non-state actors under an armed conflict paradigm. This criticism may have merit, but it is really about the use of force altogether, not the parameters that define how force is applied. It is, in other words, an ad bellum argument cloaked in the language of in bello.
LOAC is apolitical. Adherence to it does not legitimize an unlawful resort to force, just as its violation—unless systematic—does not automatically render one’s cause unjust. The answer for those who object to U.S. targeted killing and indefinite detention is not to apply a peace paradigm that would invalidate LOAC and undercut the belligerent immunity of soldiers, but to direct their arguments to the political leadership regarding the decision to use force in the first place. Attacking LOAC for its perceived leniency and demanding the “pristine purity” of HRL in military operations is actually quite dangerous and counterproductive from a humanitarian perspective, because there remains the distinct possibility that the alternative to LOAC is not HRL but “lawlessness.” While there are certainly examples of armies that have acquitted themselves quite well in law enforcement roles—and while most nations do not subscribe to the strict U.S. delineation between military and police forces—the vast bulk of history indicates that in the context of armed hostilities, LOAC is by far the best case scenario, not the worst.
Transnational terrorist networks pose unique security problems, among them the need to apply preexisting legal rubrics to an enemy who is dedicated to undermining and abusing them. Vital to meeting this challenge—of “building a durable framework for the struggle against al Qaeda that [draws] upon our deeply held values and traditions”—is to refrain from treating the deeply-ingrained tenets of honorable warfare as a mere mechanism for projecting force. The laws of war are much more than “lawyerly license” to kill and detain, subject to varying levels of application depending upon political outlook. They remain a bulwark against indiscriminate carnage, steeped in history and tried in battle.

Evaluate the aff – military necessity is inevitable and legal clarity is key to their framing arguments 

Luban ’13 (David, University Professor in Law and Philosophy, Georgetown University Law Center, “Military Necessity and the Cultures of Military Law,” Leiden Journal of International Law, Volume 26, Issue 02, pp 315-349)

These arguments about military necessity are not meant as a ‘refutation’ of the LOAC version of the laws of war or anything resembling it. That would be silly. Military necessities are real, and law will not make them go away. The same is true of the other elements of the LOAC vision. States may no longer be the sole sources of international law, but we live in a world of states, which remain the pre-eminent international lawmakers. The laws of war must take the civilian point of view seriously, but it is still a long step from there to human rights. On all these points, humanitarian lawyers who pretend otherwise are fooling themselves both legally and practically. Legally, because the sources of law will not bear so much humanitarian weight, and practically because the only hope for the humanitarian project lies in militaries and military lawyers who believe in it and want to make it happen. Like it or not, the two legal cultures must live with each other, and that requires reasonableness, in the sense defined by John Rawls: a reciprocal desire for principles that could be accepted even by adherents of the other comprehensive view.

To illustrate with an example: Article 57 of AP I requires militaries to take all ‘feasible’ precautions to verify that their targets are legitimately military and to minimize civilian damage. Notoriously, there is no agreement on what ‘feasible’ means. Does it include anything technologically possible, regardless of cost or risk to the attacker? Alternatively, does it exclude anything that might increase military risk, no matter how slightly? Clearly, militaries could not reasonably accept the former, and humanitarians could not reasonably accept the latter – so, on my proposal, neither of these interpretations can be right, and lawyers should not advance them.

This conciliatory approach is not self-evident. In purely scientific pursuits, epistemologists offer powerful arguments that it is more rational both for individual researchers and for the scientific community at large if competing research programmes forcefully press their own agendas, even in cases when one programme is less likely than its rivals to be fruitful.101 Lawyers are, for obvious reasons, instinctively drawn to a similarly adversarial, competitive model of truth seeking. Why not let the LOAC and IHL versions of the law of war continue to compete for supremacy? Is that not the most likely way in which truth will out?

The obvious difference is that lawyers arguing about the interpretation of law are not pursuing hidden truths. They are not physicists hunting the Higgs boson or mathematicians vying for the honour of being first to solve a famous problem.102 They are trying to give concrete meaning to past lawmakers’ constructions, in order to impose discipline on violence when collectivities go to war. The obvious danger in an adversarial competition over who owns the law of war is one David Kennedy highlights: when legal interpretation turns into a political game, the players’ trust in each other's candour inevitably erodes, so that ‘as we use the discourse more, we believe it less – at least when spoken by others’.103 The result (Kennedy adds) is a law of armed combat that undermines itself and casts its own legitimacy into disrepute, even in the eyes of its practitioners. I wholeheartedly agree with this diagnosis, but not with Kennedy's cure, which is to downplay legality in favour of pure choice – to ‘be wary of treating the legal issues as the focal points for our ethics and politics’.104 In place of legalism, Kennedy calls for ‘recapturing the human experience of responsibility for the violence of war’ – accepting that ‘those who kill do “decide in the exception”, . . . [and] as men and women, our military, political, and legal experts are, in fact, free – free from the comfortable ethical and political analytics of expertise, but not from responsibility for the havoc they unleash’.105 His argument appears to be that debates over the laws of war are irredeemably strategic. Officers and political leaders – and, for that matter, humanitarians – find it all too convenient to fob responsibility onto lawyers and the law when in fact the law is ‘an elaborate discourse of evasion’.106

But suppose there were no LOAC or ICL. Do we really believe that more responsible decisions would result, that fewer lives would be lost, or that an alternative and better vocabulary than ‘the analytics of expertise’ would arise for deliberation? I see no reason to think so. Without some vocabulary for deliberation, the pure experience of responsibility floats in a vacuum and goes nowhere. Like it or not, and no matter where we end up, we must start with the vocabulary we have. That is the legal vocabulary of the law of war, heavily inflected with the just-war theory of past centuries. Where else could we start? In Quine's words, ‘We are like sailors who on the open sea must reconstruct their ship but are never able to start afresh from the bottom.’107

The two cultures are stuck with each other aboard the same wounded ship. The argument of this article has been that their differing comprehensive views arise from competing premises about the primacy of military necessity and human dignity. Both are reasonable premises, and mutual recognition that they are reasonable – more precisely, willingness to discard one's own interpretations if a similarly willing adherent to the alternative view could not possibly accept them – seems like a plausible canon of interpretation. It is also the most plausible strategy for achieving whatever convergence is humanly possible.
Debating the law teaches us how to make it better – rejection is worse

Todd Hedrick, Assistant Professor of Philosophy at Michigan State University, Sept 2012, Democratic Constitutionalism as Mediation: The Decline and Recovery of an Idea in Critical Social Theory, Constellations  Volume 19, Issue 3, pages 382–400
Habermas’ alleged abandonment of immanent critique, however, is belied by the role that the democratic legal system comes to play in his theory. While in some sense just one system among others, it has a special capacity to shape the environments of other systems by regulating their interaction. Of course, the legal system is not the only one capable of affecting the environments of other systems, but law is uniquely open to inputs from ordinary language and thus potentially more pliant and responsive to democratic will formation: “Normatively substantive messages can circulate throughout society only in the language of law … . Law thus functions as the ‘transformer’ that guarantees that the socially integrating network of communication stretched across society as a whole holds together.”55 This allows for the possibility of consensual social regulation of domains ranging from the economy to the family, where actors are presumed to be motivated by their private interests instead of respect for the law, while allowing persons directed toward such interests to be cognizant that their privately oriented behavior is compatible with respect for generally valid laws. While we should be cautious about automatically viewing the constitution as the fulcrum of the legal order, its status as basic law is significant in this respect. For, recalling Hegel's broader conception of constitutionalism, political constitutions not only define the structure of government and “the relationship between citizens and the state” (as in Hegel's narrower “political” constitution); they also “implicitly prefigure a comprehensive legal order,” that is, “the totality comprised of an administrative state, capitalist economy, and civil society.”56 So, while these social spheres can be conceived of as autonomous functional subsystems, their boundaries are legally defined in a way that affects the manner and degree of their interaction: “The political constitution is geared to shaping each of these systems by means of the medium of law and to harmonizing them so that they can fulfill their functions as measured by a presumed ‘common good’.”57 Thus, constitutional discourses should be seen less as interpretations of a positive legal text, and more as attempts to articulate legal norms that could shift the balance between these spheres in a manner more reflective of generalizable interests, occurring amidst class stratification and cultural pluralism.

A constitution's status as positive law is also of importance for fundamentally Hegelian reasons relating to his narrower sense of political constitutionalism: its norms must be public and concrete, such that differently positioned citizens have at least an initial sense of what the shared hermeneutic starting points for constitutional discourse might be. But these concrete formulations must also be understood to embody principles in the interest of all citizens, so that constitutional discourse can be the site of effective democratic will formation concerning the basic norms that mediate between particular individuals and the general interests of free and equal citizens. This recalls Hegel's point that constitutions fulfill their mediational function by being sufficiently positive so as to be publicly recognizable, yet are not exhausted by this positivity – the content of the constitution is instead filled in over time through ongoing legislation. In order to avoid Hegel's foreshortened conception of public participation in this process and his consequent authoritarian tendencies, Habermas and, later, Benhabib highlight the importance of being able to conceive of basic constitutional norms as themselves being the products of public contestation and discourse. In order to articulate this idea, they draw on legal theorists like Robert Cover and Frank Michelman who characterize this process of legal rearticulation as “jurisgenesis”58: a community's production of legal meaning by way of continuous rearticulation, through reflection and contestation, of its constitutional project.

Habermas explicitly conceives of the democratic legal order in this way when, in the context of considering the question of how a constitution that confers legitimacy on ordinary legislation could itself be thought to be democratically legitimate, he writes:

I propose that we understand the regress itself as the understandable expression of the future-oriented character, or openness, of the democratic constitution: in my view, a constitution that is democratic – not just in its content but also according to its source of legitimation – is a tradition-building project with a clearly marked beginning in time. All the later generations have the task of actualizing the still-untapped normative substance of the system of rights.59

A constitutional order and its interpretive history represent a community's attempt to render the terms under which they can give themselves the law that shapes their society's basic structure and secure the law's integrity through assigning basic liberties. Although philosophical reflection can give us some grasp of the presuppositions of a practice of legitimate lawmaking, this framework of presuppositions (“the system of rights”) is “unsaturated.”60 In Hegelian fashion, it must, to be meaningful, be concretized through discourse, and not in an one-off way during a founding moment that fixes the terms of political association once and for all, but continuously, as new persons enter the community and as new circumstances, problems, and perspectives emerge.

The stakes involved in sustaining a broad and inclusive constitutional discourse turn out to be significant. Habermas has recently invoked the concept of dignity in this regard, linking it to the process through which society politically constitutes itself as a reciprocal order of free and equal citizens. As a status rather than an inherent property, “dignity that accrues to all persons equally preserves the connotation of a self-respect that depends on social recognition.”61 Rather than being understood as a quality possessed by some persons by virtue of their proximity to something like the divine, the modern universalistic conception of dignity is a social status dependent upon ongoing practices of mutual recognition. Such practices, Habermas posits, are most fully instantiated in the role of citizens as legislators of the order to which they are subject.

[Dignity] can be established only within the framework of a constitutional state, something that never emerges of its own accord. Rather, this framework must be created by the citizens themselves using the means of positive law and must be protected and developed under historically changing conditions. As a modern legal concept, human dignity is associated with the status that citizens assume in the self-created political order.62

Although the implications of invoking dignity (as opposed to, say, autonomy) as the normative core of democratic constitutionalism are unclear,63 plainly Habermas remains committed to strongly intersubjective conceptions of democratic constitutionalism, to an intersubjectivity that continues to be legally and politically mediated (a dimension largely absent from Honneth's successor theory of intersubectivity).

What all of this suggests is a constitutional politics in which citizens are empowered to take part and meaningfully impact the terms of their cultural, economic, and political relations to each other. Such politics would need to be considerably less legalistic and precedent bound, less focused on the democracy-constraining aspects of constitutionalism emphasized in most liberal rule of law models. The sense of incompleteness and revisability that marks this critical theory approach to constitutionalism represents a point where critical theories of democracy may claim to be more radical and revisionary than most liberal and deliberative counterparts. It implies a sharp critique of more familiar models of bourgeois constitutionalism: whether they conceive of constitutional order as having a foundation in moral rights or natural law, or in an originary founding moment, such models a) tend to be backward-looking in their justifications, seeing the legal order as founded on some exogenously determined vision of moral order; b) tend to represent the law as an already-determined container within which legitimate ordinary politics takes place; and c) find the content of law to be ascertainable through the specialized reasoning of legal professionals. On the critical theory conception of constitutionalism, this presumption of completeness and technicity amounts to the reification of a constitutional project, where a dynamic social relation is misperceived as something fixed and objective.64 We can see why this would be immensely problematic for someone like Habermas, for whom constitutional norms are supposed to concern the generalizable interests of free and equal citizens. If it is overall the case for him that generalizable interests are at least partially constituted through discourse and are therefore not given in any pre-political, pre-discursive sense,65 this is especially so in a society like ours with an unreconciled class structure sustained by pseudo-compromises. Therefore, discursive rearticulation of basic norms is necessary for the very emergence of generalizable interests.

Despite offering an admirably systematic synthesis of radical democracy and the constitutional rule of law, Habermas’ theory is hobbled by the hesitant way he embraces these ideas. Given his strong commitment to proceduralism, the view that actual discourses among those affected must take place during the production of legitimate law if constitutionalism is to perform its mediational function, as well as his opposition to foundational or backward-looking models of political justification, we might expect Habermas to advocate the continuous circulation in civil society of constitutional discourses that consistently have appreciable impact on the way constitutional projects develop through ongoing legislation such that citizens can see the links between their political constitution (narrowly construed), the effects that democratic discourse has on the shape that it takes, and the role of the political constitution in regulating and transforming the broader institutional backbone of society in accordance with the common good. And indeed, at least in the abstract, this is what the “two track” conception of democracy in Between Facts and Norms, with its model of discourses circulating between the informal public sphere and more formal legislative institutions, seeks to capture.66 As such, Habermas’ version of constitutionalism seems a natural ally of theories of “popular constitutionalism”67 emerging from the American legal academy or of those who, like Jeremy Waldron,68 are skeptical of the merits of legalistic constitutionalism and press for democratic participation in the ongoing rearticulation of constitutional norms. Indeed, I would submit that the preceding pages demonstrate that the Left Hegelian social theoretic backdrop of Habermas’ theory supplies a deeper normative justification for more democratic conceptions of constitutionalism than have heretofore been supplied by their proponents (who are, to be fair, primarily legal theorists seeking to uncover the basic commitments of American constitutionalism, a project more interpretive than normative.69) Given that such theories have very revisionary views on the appropriate method and scope of judicial review and the role of the constitution in public life, it is surprising that Habermas evinces at most a mild critique of the constitutional practices and institutions of actually existing democracies, never really confronting the possibility that institutions of constitutional review administered by legal elites could be paternalistic or extinguish the public impetus for discourse he so prizes.70 In fact, institutional questions concerning where constitutional discourse ought to take place and how the power to make authoritative determinations of constitutional meaning should be shared among civil society, legislative, and judiciary are mostly abstracted away in Habermas’ post-Between Facts and Norms writings, while that work is mostly content with the professional of administration of constitutional issues as it exists in the United States and Germany.

This is evident in Habermas’ embrace of figures from liberal constitutional theory. He does not present an independent theory of judicial decision-making, but warmly receives Dworkin's well-known model of “law as integrity.” To a certain extent, this allegiance makes sense, given Dworkin's sensitivity to the hermeneutic dimension of interpretation and the fact that his concept of integrity mirrors discourse theory in holding that legal decisions must be justifiable to those affected in terms of publicly recognizable principles. Habermas does, however, follow Michelman in criticizing the “monological” form of reasoning that Dworkin's exemplary Judge Hercules employs,71 replacing it with the interpretive activities of a specialized legal public sphere, presumably more responsive to the public than Hercules. But this substitution does nothing to alleviate other aspects of Dworkin's theory that make a match between him and Habermas quite awkward: Dworkin's standard of integrity compels judges to regard the law as a complete, coherent whole that rests on a foundation of moral rights.72 Because Dworkin regards deontic rights in a strongly realistic manner and as an unwritten part of the law, there is a finished, retrospective, “already there” quality to his picture of it. Thinking of moral rights as existing independently of their social articulation is what moves Dworkin to conceive of them as, at least in principle, accessible to the right reason of individual moral subjects.73 Legal correctness can be achieved when lawyers and judges combine their specialized knowledge of precedent with their potentially objective insights into deontic rights. Fashioning the law in accordance with the demands of integrity thereby becomes the province of legal elites, rendering public discourse and the construction of generalizable interests in principle unnecessary. This helps explain Dworkin's highly un-participatory conception of democracy and his comfort with placing vast decision-making powers in the hands of the judiciary.7

There is more than a little here that should make Habermas uncomfortable. Firstly, on his account, legitimate law is the product of actual discourses, which include the full spate of discourse types (pragmatic, ethical-political, and moral). If the task of judicial decision-making is to reconstruct the types of discourse that went into the production of law, Dworkin's vision of filling in the gaps between legal rules exclusively with considerations of individual moral rights (other considerations are collected under the heading of “policy”75) makes little sense.76 While Habermas distances himself from Dworkin's moral realism, calling it “hard to defend,”77 he appears not to appreciate the extent to which Dworkin links his account of legal correctness to this very possibility of individual insight into the objective moral order. If Habermas wishes to maintain his long held position that constitutional projects involve the ongoing construction of generalizable interests through the democratic process – which in my view is really the heart of his program – he needs an account of legal correctness that puts some distance between this vision and Dworkin's picture of legal elites discovering the content of law through technical interpretation and rational intuition into a fixed moral order.

Also puzzling is the degree of influence exercised by civil society in the development of constitutional projects that Habermas appears willing to countenance. While we might expect professional adjudicative institutions to play a sort of yeoman's role vis-à-vis the public, Habermas actually puts forth something akin to Bruce Ackerman's picture of infrequent constitutional revolutions, where the basic meaning of a constitutional project is transformed during swelling periods of national ferment, only to resettle for decades at a time, during which it is administered by legal professionals.78 According to this position, American civil society has not generated new understandings of constitutional order that overcome group divisions since the New Deal, or possibly the Civil Rights era. Now, this may actually be the case, and perhaps Habermas’ apparent acquiescence to this view of once-every-few-generations national conversations is a nod to realism, i.e., a realistic conception of how much broad based, ongoing constitutional discourse it is reasonable to expect the public to conduct. But while a theory with a Left Hegelian pedigree should avoid “the impotence of the ought” and utopian speculation, and therefore ought not develop critical conceptions of legal practice utterly divorced from present ones, such concessions to realism are unnecessary. After all, critical theory conceptions of constitutionalism will aim to be appreciably different from the more authoritarian ones currently in circulation, which more often than not fail to stimulate and sustain public discourse on the basic constitution of society. Instead, their point would be to suggest how a more dynamic, expansive, and mediational conception of constitutionalism could unlock greater democratic freedom and rationally integrated social identities.

Given these problems in Habermas’ theory, the innovations that Benhabib makes to his conception of constitutionalism are most welcome. While operating within a discourse theoretic framework, her recent work more unabashedly recalls Hegel's broader conception of the constitution as the basic norms through which a community understands and relates to itself (of which a founding legal document is but a part): a constitution is a way of life through which individuals seek to connect themselves to each other, and in which the very identity and membership of a community is constantly at stake.79 Benhabib's concept of “democratic iterations,” which draws on meaning-as-use theories, emphasizes how meaning is inevitably transformed through repetition:

    In the process of repeating a term or a concept, we never simply produce a replica of the original usage and its intended meaning: rather, very repetition is a form of variation. Every iteration transforms meaning, adds to it, enriches it in ever-so-subtle ways. In fact, there is really no ‘originary’ source of meaning, or an ‘original’ to which all subsequent forms must conform … . Every iteration involves making sense of an authoritative original in a new and different context … . Iteration is the reappropriation of the ‘origin’; it is at the same time its dissolution as the original and its preservation through its continuous deployment.80

Recalling the reciprocal relationship that Hegel hints at between the narrow “political” constitution and the broader constitution of society's backbone of interrelated institutions, Benhabib here seems to envision a circular process whereby groups take up the conceptions of social relations instantiated in the legal order and transform them in their more everyday attempts to live with others in accordance with these norms. Like Cover and Michelman, she stresses that the transformation of legal meaning takes place primarily in informal settings, where different groups try (and sometimes fail) to live together and to understand themselves in their relation to others according to the terms they inherit from the constitutional tradition they find themselves subject to.81 Her main example of such democratic iteration is the challenge Muslim girls in France raised against the head scarf prohibition in public schools (“L’Affaire du Foulard”), which, while undoubtedly antagonistic, she contends has the potential to felicitously transform the meaning of secularity and inclusion in the French state and to create new forms of togetherness and understanding. But although Benhabib illustrates the concept of democratic iterations through an exemplary episode, this iterative process is a constant and pervasive one, which is punctuated by events and has the tendency to have a destabilizing effect on authority.82

It is telling, however, that Benhabib's examples of democratic iterations are exclusively centered on what Habermas would call ethical-political discourses.83 While otherwise not guilty of the charge,84 Benhabib, in her constitutional theory, runs afoul of Nancy Fraser's critical diagnosis of the trend in current political philosophy to subordinate class and distributional conflicts to struggles for cultural inclusion and recognition.85 Perhaps this is due to the fact that “hot” constitutional issues are so often ones with cultural dimensions in the foreground, rarely touching visibly on distributional conflicts between groups. This nonetheless is problematic since much court business clearly affects – often subtly and invisibly – the outcomes of these conflicts, frequently with bad results.86 For another reason why centering constitutional discourse on inclusion and cultural issues is problematic, it is useful to remind ourselves of Habermas’ critique of civic republicanism, according to which the main deficit in republican models of democracy is its “ethical overburdening” of the political process.87 To some extent, republicanism's emphasis on ethical discourse is understandable: given the level of cooperativeness and public spirit that republicans view as the font of legitimate law, political discourses need to engage the motivations and identities of citizens. Arguably, issues of ethical self-understanding do this better than more abstract or arid forms of politics. But it is not clear that this is intrinsically so, and it can have distorting effects on politics. In the American media, for example, this amplification of the cultural facets of issues is very common; conflicts over everything from guns to taxes are often reduced to conflicts over who is a good, real American and who is not. It is hard to say that this proves edifying; substantive issues of rights and social justice are elided, politics becomes more fraudulent and conflictual. None of this is to deny a legitimate place for ethical-political discourse. However, we do see something of a two-steps-forward-one-step-back movement in Benhabib's advancement of Habermas’ discourse theory of law: although her concept of democratic iterations takes center stage, she develops the notion solely along an ethical-political track. Going forward, critical theorists developing conceptions of constitutional discourse should work to see it as a way of integrating questions of distributional justice with questions of moral rights and collective identities without subordinating or conflating them.

4. Conclusion

Some readers may find the general notion of reinvigorating a politics of constitutionalism quixotic. Certainly, it has not been not my intention to overstate the importance or positive contributions of constitutions in actually existing democracies, where they can serve to entrench political systems experiencing paralysis in the face of long term fiscal and environmental problems, and where public appeals to them more often than not invoke visions of society that are more nostalgic, ethno-nationalistic, authoritarian, and reactionary than what Habermas and Benhabib presumably have in mind. Instead, I take the basic Hegelian point I started this paper with to be this: modern persons ought to be able to comprehend their social order as the work of reason; the spine of institutions through which their relations to differently abled and positioned others are mediated ought to be responsive to their interests as fully-rounded persons; and comprehending this system of mediation ought to be able to reconcile them to the partiality of their roles within the universal state. Though modern life is differentiated, it can be understood, when seen through the lens of the constitutional order, as a result of citizens’ jointly exercised rationality as long as certain conditions are met. These conditions are, however, more stringent than Hegel realized. In light of this point, that so many issues deeply impacting citizens’ social and economic relations to one another are rendered marginal – and even invisible – in terms of the airing they receive in the public sphere, that they are treated as mostly settled or non-questions in the legal system consitutues a strikingly deficient aspect of modern politics. Examples include the intrusion of market logic and technology into everyday life, the commodification of public goods, the legal standing of consumers and residents, the role of shareholders and public interests in corporate governance, and the status of collective bargaining arrangements. Surely a contributing factor here is the absence of a shared sense of possibility that the basic terms of our social union could be responsive to the force that discursive reason can exert. Such a sense is what I am contending jurisgenerative theories ought to aim at recapturing while critiquing more legalistic and authoritarian models of law.

This is not to deny the possibility that democratic iterations themselves may be regressive or authoritarian, populist in the pejorative sense. But the denial of their legitimacy or possibility moves us in the direction of authoritarian conceptions of law and political power and the isolation of individuals and social groups wrought by a political order of machine-like administration that Horkheimer and Adorno describe as a main feature of modern political domination. Recapturing some sense of how human activity makes reason actual in the ongoing organization of society need not amount to the claim that reason culminates in some centralized form, as in the Hegelian state, or in some end state, as in Marx. It can, however, move us to envision the possibility of an ongoing practice of communication, lawmaking, and revision that seeks to reconcile and overcome positivity and division, without the triumphalist pretension of ever being able to fully do so.
Legal interventions work and the alt is worse

Joseph Margulies and Hope Metcalf 11, Joe is a law prof at Northwestern, Hope is a lecturer at Yale Law, “Terrorizing Academia”, Journal of Legal Education, Volume 60, Number 3 (February 2011)
From the vantage of 2010, it appears the interventionist position—our position—has failed. As we see it, it failed because it was premised upon a legalistic view of rights that simply cannot be squared with the reality of the American political experience. Yet the interventionist stance holds an undeniable attraction. Of all the positions advanced since 9/11, it holds out the best promise of preserving the pluralist ideals of a liberal democracy. The challenge going forward, therefore, is to re-imagine the interventionist intellectual endeavor. To retain relevance, we must translate the lessons of the social sciences into the language of the law, which likely requires that we knock law from its lofty perch. As a beginning, scholarship should be more attuned to the limitations of the judiciary, and mindful of the complicated tendency of narratives to generate backlash and counter-narratives.

But there is another tendency we must resist, and that is the impulse to nihilism—to throw up our hands in despair, with the lament that nothing works and repression is inevitable. Just how to integrate the political and the ideal is, of course, a problem that is at least as old as legal realism itself and one we do not purport to solve in this essay.154 Still, we are heartened by the creative work undertaken in other arenas, ranging from poverty law to gay rights, that explores how, done properly, lawyering (and even litigation) can make real differences in the lives of marginalized people.155 We hope that the next decade of reflections on the policies undertaken in the name of national security will follow their lead in probing not just what the law should be, but how it functions and whom it serves.

Single acts of resistance don’t spillover

Antonio Negri 5, Italian Marxist philosopher, “postmodern global governance and the critical legal project”, Law and Critique (2005) 16: 27–46
(In parenthesis, at this point, we could ask ourselves: if there is no possibility of reconstructing a strong realist alternative starting from the margins of the legal system, is it still possible to consider these very margins, that is to say, the interstices of a world compacted by command (by society’s material subsumption by capital), as points of resistance, or simply as irresoluble ontological ‘folds’, or even as cues for escape strategies? Such an illusion has for long been maintained by intellectuals and law practitioners during the years in which reformism was in deep crisis, i.e. from Thatcher to Blair, Reagan to Clinton. In the years of the ‘pensiero debole’, some, having almost gone ‘underground’, hoped (like hackers inﬁltrating the net) that individual instances of resistance could still produce general eﬀects of sabotage in the system and that the gestures and the tactics of refusal could open up into alternative strategies. None of this was realised, at least not in any visible way. Even where the normative logics of the destruction of Welfarism and privatisation do not extend their reach, even where the restorative decisions of the courts do not openly triumph, a mechanism was set in motion whereby democratic legal proceedings were neutralised and the constituent powers of freedom suﬀocated – a mechanism which seemed and proved unstoppable. And yet…

And yet something did happen. It happened not because of the ‘resistants’ but because the phoenix-like return of the ﬂame from the furnace of the new totalitarian fusion has been unstoppable. The fact of the matter is that the more the postmodern process of law’s absorption into the privatistic command of capital got underway, and the new technologies of governance became effective in managing the particular and in leading it back into the system of command, the more one witnessed the onset, or at least the appearance, of a multiplicity of violent shifts, a plurality of interruptions, more or less capable of being clearly articulated and of producing subjectivity, yet always proliferating… For the proliferation of the interstice was ontological, not a matter of will. What we witnessed was a somewhat spontaneous overturning of the systemic interdependence of legal production points, so that, with respect to the central problematics of legal thought for instance, the theory of interpretation became increasingly undecided (and therefore potentially open to unforeseen and radically other possibilities), and, on the constitutional plane, the deﬁnition of subjects became increasingly fragmented, diﬀuse, and wide, bending the system’s unity into some sort of spontaneous federalism.

We cannot overestimate these phenomena. Taken in themselves, they are of utmost importance. They often make possible both the opening up of the discussion and, exceptionally, the bringing together of the critical process. Substantive interests and subjective rights – such as those of women, gays and lesbians, and other groups – would not have had the space to develop and mature outside these interstitial dispositives. Still though, none of this is enough. The insistence of legal strategy on the interstice, no matter how open this be to proliferating tensions, cannot establish a new juridical horizon. Small, albeit important, innovatory moments are drawn into the abyss of the structures of command. At which point, there is once more the void).

2ac immigration

Economic collapse doesn’t cause war

Jervis, professor of political science – Columbia University, ‘11
(Robert, Force in Our Times,” Survival, Vol. 25, No. 4, p. 403-425)

Even if war is still seen as evil, the security community could be dissolved if severe conflicts of interest were to arise. Could the more peaceful world generate new interests that would bring the members of the community into sharp disputes? 45 A zero-sum sense of status would be one example, perhaps linked to a steep rise in nationalism. More likely would be a worsening of the current economic difficulties, which could itself produce greater nationalism, undermine democracy and bring back old-fashioned beggar-my-neighbor economic policies. While these dangers are real, it is hard to believe that the conflicts could be great enough to lead the members of the community to contemplate fighting each other. It is not so much that economic interdependence has proceeded to the point where it could not be reversed – states that were more internally interdependent than anything seen internationally have fought bloody civil wars. Rather it is that even if the more extreme versions of free trade and economic liberalism become discredited, it is hard to see how without building on a preexisting high level of political conflict leaders and mass opinion would come to believe that their countries could prosper by impoverishing or even attacking others. Is it possible that problems will not only become severe, but that people will entertain the thought that they have to be solved by war? While a pessimist could note that this argument does not appear as outlandish as it did before the financial crisis, an optimist could reply (correctly, in my view) that the very fact that we have seen such a sharp economic down-turn without anyone suggesting that force of arms is the solution shows that even if bad times bring about greater economic conflict, it will not make war thinkable.
Economic model is inevitable

Zakaria, PhD Poli Sci @ Harvard, Editor of Newsweek, 12/12/’9
(Fareed, “The Secrets of Stability,” Newsweek, http://www.newsweek.com/id/226425)

Beyond all this, though, I believe there's a fundamental reason why we have not faced global collapse in the last year. It is the same reason that we weathered the stock-market crash of 1987, the recession of 1992, the Asian crisis of 1997, the Russian default of 1998, and the tech-bubble collapse of 2000. The current global economic system is inherently more resilient than we think. The world today is characterized by three major forces for stability, each reinforcing the other and each historical in nature.

The first is the spread of great-power peace. Since the end of the Cold War, the world's major powers have not competed with each other in geomilitary terms. There have been some political tensions, but measured by historical standards the globe today is stunningly free of friction between the mightiest nations. This lack of conflict is extremely rare in history. You would have to go back at least 175 years, if not 400, to find any prolonged period like the one we are living in. The number of people who have died as a result of wars, civil conflicts, and terrorism over the last 30 years has declined sharply (despite what you might think on the basis of overhyped fears about terrorism). And no wonder—three decades ago, the Soviet Union was still funding militias, governments, and guerrillas in dozens of countries around the world. And the United States was backing the other side in every one of those places. That clash of superpower proxies caused enormous bloodshed and instability: recall that 3 million people died in Indochina alone during the 1970s. Nothing like that is happening today.

Peace is like oxygen, Harvard's Joseph Nye has written. When you don't have it, it's all you can think about, but when you do, you don't appreciate your good fortune. Peace allows for the possibility of a stable economic life and trade. The peace that flowed from the end of the Cold War had a much larger effect because it was accompanied by the discrediting of socialism. The world was left with a sole superpower but also a single workable economic model—capitalism—albeit with many variants from Sweden to Hong Kong.

This consensus enabled the expansion of the global economy; in fact, it created for the first time a single world economy in which almost all countries across the globe were participants. That means everyone is invested in the same system. Today, while the nations of Eastern Europe might face an economic crisis, no one is suggesting that they abandon free-market capitalism and return to communism. In fact, around the world you see the opposite: even in the midst of this downturn, there have been few successful electoral appeals for a turn to socialism or a rejection of the current framework of political economy. Center-right parties have instead prospered in recent elections throughout the West.

GOP blocks immigration—if it overcomes that, its Boehner’s internal decision

Michael Tomasky, 1/2/13, Immigration, Round 2: Still a Reach, www.thedailybeast.com/articles/2014/01/02/immigration-round-2-still-a-reach.html
The Times is all excited this morning that John Boehner has hired a staffer who used to be John McCain's top immigration aide. This means, the paper reports, that Boehner is serious about immigration reform and fully prepared to tell the tea party to go stuff it. Boehner would not try to ram through the Senate bill passed last year, which is still alive this year, i.e., for the remainder of the session of Congress during which it was passed. Rather, says the Times, he'd break it into smaller pieces and see if he could get those through: most notably, a possible path to citizenship for young people who came to the country illegally as children with their parents. Obviously, this is well short of the broader Senate bill provisions, which include a path to citizenship for everyone. I still think even these provisions will be too much for the House GOP, but the X factor here, which the Times doesn't get into, is whether this is Boehner's last year as speaker. He's not going to say of course, because as soon as he says it, he loses whatever tenuous power over his people he has. But if he has decided in his mind that he's not going to run for speaker again, then he may well allow something to pass the House with lots of Democratic votes and just a handful of Republican ones. Under that circumstance, immigration reforms could pass the House, and maybe even some fairly progressive ones, if Boehner ends up being in a position where he needs the Latino caucus more than the tea party caucus. But more broadly, this is going to be a year, is it not, of continual struggle between the conservatives and the radicals, culminating in the handful of primary elections in which radical challengers are running against conservative incumbents. So I don't see much reason to think that any immigration reform will be anything other than ferociously controversial within the GOP. The only question now is whether Boehner has the onions to sidestep the radicals. Yes, he said last year that they'd "lost all credibility," a phrase on which many are placing a great deal of optimism. But we've heard that Beltway optimism before. I'm still skeptical that he'd want an immigration bill to pass with the backing of only a minority of his caucus, because it would infuriate and energize the rabid wing of the base in advance of the by-elections. So maybe the answer is a lame-duck session--he passes immigration with 180 Democratic votes and 40 Republican ones and then says "Thanks, I'm retiring." I suppose there'd be more disgraceful ways for him to go.
Long timeline for passage makes the link irrelevant—other fights trigger, and it would just pass after the plan’s fight

Michael Shear, NYT, 1/1/13, Boehner Is Said to Back Change on Immigration, www.nytimes.com/2014/01/02/us/politics/boehner-is-said-to-back-change-on-immigration.html?_r=0&pagewanted=all

The most likely legislative approach, according to lawmakers, White House officials and activists, is a push to pass legislation in the House by May or June — after most Republican lawmakers are through with their primary campaigns — with the goal of reaching a compromise that Mr. Obama could sign before the 2014 midterm election campaigns intensify next fall. “That’s our first window,” said Jim Wallis, the president of Sojourners, a Christian social justice organization in Washington that is working to change the immigration laws. “We are organizing, mobilizing, getting ready here. I do really think that we have a real chance at this in the first half of the year.” If a comprehensive overhaul is not completed by summer, strategists say they could make another push during a lame-duck session at the end of the year, after the November elections. If it did not happen then, lawmakers could wait until 2015, although advocates would have to start again in the Senate because the legislation would expire at the end of 2014. Some party strategists on Capitol Hill remain skeptical about the willingness of Mr. Boehner and the House to embrace changes in the face of conservative critics who say the Senate bill represents amnesty for lawbreakers and does not do enough to seal the border against future illegal immigrants. “They won’t try to push through something that conservatives can’t live with,” one top Republican aide said. House Republicans have a retreat scheduled this month, and are unlikely to make any strategic decisions about immigration before then. Representative Paul D. Ryan of Wisconsin, the chief House negotiator on the budget compromise, is expected to play a large, if behind-the-scenes, role. Immigration change advocates continue to demand an end to deportations, many of which have wrenched illegal immigrants from their families. The deportations have energized immigrants, religious leaders and some law enforcement groups behind their current push for legislation. “I would bet money that it will be done before the presidential election of 2016, but I think there’s a very good chance it will get done considerably sooner than that — in 2014,” said Senator Charles E. Schumer, Democrat of New York and one of the architects of the immigration legislation in the Senate. 
Unemployment fight first

KUSA, 1/3/13, Congress poised to battle over extended unemployment, www.9news.com/news/politics/371754/166/Congress-poised-to-battle-over-extended-unemployment
When Congress returns to Washington next week, one of the first big fights will be over an unwelcome Christmas gift for many unemployed people. Long-term unemployment benefits have been cut off for 1.3 million people and Senate Democrats and the White House want to put those benefits back in place. 
Immigration will be done piecemeal over the course of months 

WSJ 1/3 (Wall Street Journal, “Immigration bills may take months to hit House floor”, January 3, 2014, http://blogs.marketwatch.com/capitolreport/2014/01/03/immigration-bills-may-take-months-to-hit-house-floor/)

The House doesn’t appear to be in a big hurry to get to immigration reform in 2014.

In a memo to House Republicans on Friday, Majority Leader Eric Cantor said bills about the hot-button issue of an immigration overhaul may be brought to the floor “over the next few months.”
President Barack Obama has made immigration reform a priority and House Speaker John Boehner has signaled that he will back some changes to the system. The technology industry has also thrown its weight behind an overhaul. Facebook CEO Mark Zuckerberg recently called immigration “one of the biggest civil rights issues of our time.”

Item No. 1 on Cantor’s agenda is another attack on President Barack Obama’s health-care law. “We will remain vigilant in our oversight as our committees aim to hold the administration responsible for its failures in implementing their signature piece of legislation,” he writes. Cantor said Thursday that the House will consider legislation beefing up security requirements for Obamacare’s health-insurance exchanges.

The Senate last summer passed a comprehensive immigration-reform bill that includes a path to citizenship for millions now in the U.S. illegally. It also boosts the number of high-tech visas and builds a fence along the southern border.

The House prefers a piecemeal approach. Obama has said he doesn’t oppose going that route.
PC not key

Greg Sargent 13, "Syria won't make GOP's immigration problem go "poof" and disappear ; Syria or no Syria, Republicans will still pay the same price among Latinos if they kill reform," 9/12, Washington Post, Factiva
But when it comes to immigration -- as with this fall's fiscal fights -- that question is largely irrelevant. Obama's "standing" or "strength" with regard to Congress won't play any significant role in determining whether immigration reform happens. That, too, is a question that turns only on whether Republicans resolve their differences over it.¶ Immigration reform's fate, at bottom, rests solely on whether Republicans decide it needs to pass for the long term good of the party. Either they will decide killing reform is too risky, because it will lock in anti-GOP hostility among Latinos for a generation or more. Or they will decide passing reform won't do enough to win over Latinos, given their disagreement with the GOP on other issues, and that the downsides of alienating the base aren't worth the potential upsides. Neither the fact that Congress is distracted by Syria, nor Obama's short term dip in popularity or standing or whatever you want to call it, will have anything whatsoever to do with that decision. Nor will Latino reaction to the GOP's eventual decision. Does anyone imagine that if Republicans kill reform, Latinos will somehow see the Syria debate -- or, even more ludicrously, Beltway-generated ideas about Obama's "standing" -- as mitigating factors?
Slew of fights overwhelm the plan

Fawn Johnson, National Journal, 1/5/13, For Congress, A New Year But Same Problems, www.nationaljournal.com/daily/for-congress-a-new-year-but-same-problems-20140105
Obamacare. Immigration. Unemployment benefits. These were some of the biggest issues to occupy Congress last year—and they will again this year, with new fights already brewing as lawmakers return to Washington. With almost every politician eyeing the midterm elections in November, these and a handful of other issues will define many congressional campaigns. Here are five top issues to watch in Congress this year. Unemployment Insurance Democrats can smell Republicans' discomfort at the Dec. 28 expiration of unemployment benefits for people who have been out of a job for more than six months. The benefits were left on the cutting-room floor as part of the budget deal lawmakers reached in December, prompting an incessant outcry from Democrats and liberal groups. Liberals are losing no opportunity to put the blame for the unemployment cutoff squarely on Republicans, even though Democrats overwhelmingly sanctioned the budget-deal-sans-unemployment-benefits. "To the 1.3 million American losing benefits on Dec. 28, Merry Christmas from the GOP," said a TV ad produced by Americans United for Change, a liberal grassroots group, that ran on cable TV stations in the days leading up to the cutoff. Not to be too politically greedy, Rep. Chris Van Hollen, the ranking member on the House Budget Committee, is still hawking a proposal to extend the benefits for three months using revenues from the farm bill. Republicans rejected that option last month, but they might get another chance this month when the farm bill is back on the House floor. The Senate is also expected to take up a unemployment bill this week, but it is unclear how the legislation might fare in the House. Immigration It's true that the House GOP did everything possible to shut down the momentum created last year when the Senate passed a massive immigration bill that would create a 13-year path to citizenship for undocumented people. But then in December, House Speaker John Boehner did something that caught everyone's attention. He hired a true believer in a path to citizenship to run his immigration policy: Becky Tallent, former chief of staff for Sen. John McCain, R-Ariz., another true believer and the chief architect of the Senate bill. Tallent's addition to the House leadership team doesn't mean the chamber will pass immigration reform this year, but it means GOP leaders will try. And that's enough to start the political and grassroots wheels churning to create a white-hot issue this summer. Sen. Majority Whip Dick Durbin, D-Ill., is dubious that the House can finish a bill before August, which would signal almost certain death for chances of passage before November. But he says any activity on the issue would be encouraging. "Anything," he said late last month. "Any sign of life." Even the most conservative Republicans don't seem to mind the House's effort. "My theory is that we can win in 2014 without resolving it. We can't win in 2016 without resolving it," said Senate Minority Whip John Cornyn of Texas, an opinion leader among conservatives on immigration. Cornyn voted against the Senate bill, but he has more faith in the House's idea of tackling smaller immigration issues one at a time. "What I wish the Senate would do," he said, "is do it on a step-by-step basis." And if Cornyn has faith, maybe other staunch conservatives will follow. Minimum Wage Senate Health, Education, Labor, and Pensions Committee Chairman Tom Harkin, D-Iowa, is on a roll. He had two bills in a row produced from his committee pass on the Senate floor last fall—one to bar workplace discrimination against gays, lesbians, and transsexuals, and one tightening regulations on compounded drugs. Next up on the agenda is a minimum-wage increase. Other than unemployment benefits, Democrats perhaps have no better campaign issue than the minimum wage. It's an easy idea to grasp. The current federal minimum is $7.25 per hour, and 21 states have set a higher minimum wage. Harkin and Rep. George Miller, D-Calif., have introduced bills to raise the federal minimum to $10.10 per hour in three annual increments. Harkin is likely to move the bill through the committee in January or February, readying it for a Senate floor vote at Majority Leader Harry Reid's discretion. Republicans will probably object, citing the burden on small businesses and accusing Democrats of using the issue to take the spotlight away from problems with Obamacare. Democrats don't care. With public opinion largely in favor of a minimum-wage increase, they see nothing but potential. "I don't think this is going to be something where you see one vote and then it goes away," a Democratic Senate aide said. Obamacare Obama's signature health care law will continue to be major a talking point for both Republicans and Democrats in Congress. Democrats must defend the law, but Republicans are noting every single weakness exposed by the law's rollout and will be offering a host of proposals to change it in 2014. Of particular interest is a proposal that Sen. Ron Johnson dubs "freedom of choice in health care," which would allow people to retain whatever health insurance they have, even if it doesn't meet federal standards. "Why are health care costs going up so dramatically? It's because of the cost in all these mandated coverages, that's why," the Wisconsin Republican said. It's almost impossible to tell what impact, if any, Obamacare has had on health care costs, which are affected by a host of factors. The upward trajectory of costs has slowed in recent years after steadily rising for decades. But Johnson's point sounds good, particularly to people who are perfectly happy with their current health care plans but have to find new a one because the government deems their plan unacceptable. Debt Ceiling The debate over Obamacare wouldn't be nearly as interesting if it weren't for the looming debt-ceiling fight that will surface this spring—the last vestige of the budget blockages that have stymied lawmakers for the past three years. The recent budget deal created a path away from many of these fights, but it did not address the debt ceiling.
Not an opportunity cost—a logical policymaker could pass the agenda item and the plan

Plan is Congressional legal clarification of authority that makes law stronger—that disproves the logic of the inter-branch fighting link.
If Obama is focusing capital on shutdown now, it disproves him fighting the plan 

And its empirically proven he’ll avoid the fight

William Howell and Jon Pevehouse, Associate Professors at the Harris School of Public Policy at the University of Chicago, 2007, When Congress Stops Wars, Foreign Affairs, EBSCO

After all, when presidents anticipate congressional resistance they will not be able to overcome, they often abandon the sword as their primary tool of diplomacy. More generally, when the White House knows that Congress will strike down key provisions of a policy initiative, it usually backs off. President Bush himself has relented, to varying degrees, during the struggle to create the Department of Homeland Security and during conflicts over the design of military tribunals and the prosecution of U.S. citizens as enemy combatants. Indeed, by most accounts, the administration recently forced the resignation of the chairman of the Joint Chiefs of Staff, General Peter Pace, so as to avoid a clash with Congress over his reappointment.

Fiat is immediate so no run-up debate over the plan for Obama to participate in

No agenda and issues are disconnected—spillover is merely GOP red herrings
Brian Beutler, Salon staff writer, 9/9/13, GOP’s massive new lie: The truth about Obama’s second term , www.salon.com/2013/09/09/syria_wont_derail_obamas_second_term_house_republicans_will/

Political reporters have a weakness for narratives, and the narrative of a weakened president is irresistible. Moreover, members of Congress will feed that narrative. Even Democrats. If you’re Nancy Pelosi or Harry Reid, a great way to pad your vote count is to plead to your caucus that if the resolution fails, Obama will become a lame duck a year earlier than he ought to.

This pitch is both morally and factually incorrect.

Let’s assume that absent a divisive, losing debate over striking Syria, Obama would have real potential to accomplish meaningful things before the end of his presidency. An immigration bill, say. It would be perverse for members to accede to acts of war they’d otherwise oppose to salvage an unrelated issue like immigration reform. The moral argument here is the same one that made the “death panel” charge so offensive — making the country’s health systems affordable is a praiseworthy goal, but that doesn’t make killing old people OK.

But the good news for Democratic whips on Capitol Hill is that they don’t need to engage in this kind of manipulation. If the Syria vote goes down, the gloom and doom tales of Obama’s losing gamble will be false.

To the extent that Congress has the will to do anything other than vote on an authorization to strike Syria, the outcome of that vote is disconnected from those other issues. If House Republican leaders believe they and their party have an interest in passing immigration reform or any other issue, they’ll do it no matter how the Syria vote comes down.

The same moral argument works in reverse. If Republicans think an immigration bill should become law, it’s wrong of them to block it because of hard feelings, just as it’s wrong for John Boehner to kill legislation he supports in the abstract for member management purposes, or the self-interest of his own speakership.

Whether the vote to bomb Syria passes or fails, I expect some Republicans will cite it as a key reason when other unrelated issues fizzle. But they’ll be lying. The fight over Syria — like the fights over funding the government and increasing the debt limit — will provide useful cover to Republicans who have already resolved themselves against supporting immigration reform, or a farm bill, or a budget deal, or anything else.

Which brings us to the more depressing point. The idea that Obama will make himself an early lame duck 
if Congress rejects his request to bomb Syria is more easily belied by the fact that Congress probably isn’t going to do anything else anyhow.

Syria won’t derail Obama’s second term — Republicans will. As New York magazine’s Dan Amira put it, “After losing Syria vote, Obama’s chances of passing agenda through Congress would go from about 0% to approximately 0%. #hugesetback.” That’s an extremely wry way of conveying a depressing truism: Syria won’t derail Obama’s second term — House Republicans will.
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at: root cause

Violence is proximately caused – root cause logic is poor scholarship 

Sharpe, lecturer, philosophy and psychoanalytic studies, and Goucher, senior lecturer, literary and psychoanalytic studies – Deakin University, ‘10
(Matthew and Geoff, Žižek and Politics: An Introduction, p. 231 – 233) 

We realise that this argument, which we propose as a new ‘quilting’ framework to explain Žižek’s theoretical oscillations and political prescriptions, raises some large issues of its own. While this is not the place to further that discussion, we think its analytic force leads into a much wider critique of ‘Theory’ in parts of the latertwentieth- century academy, which emerged following the ‘cultural turn’ of the 1960s and 1970s in the wake of the collapse of Marxism. Žižek’s paradigm to try to generate all his theory of culture, subjectivity, ideology, politics and religion is psychoanalysis. But a similar criticism would apply, for instance, to theorists who feel that the method Jacques Derrida developed for criticising philosophical texts can meaningfully supplant the methodologies of political science, philosophy, economics, sociology and so forth, when it comes to thinking about ‘the political’. Or, differently, thinkers who opt for Deleuze (or Deleuze’s and Guattari’s) Nietzschean Spinozism as a new metaphysics to explain ethics, politics, aesthetics, ontology and so forth, seem to us candidates for the same type of criticism, as a reductive passing over the empirical and analytic distinctness of the different object fields in complex societies.

In truth, we feel that Theory, and the continuing line of ‘master thinkers’ who regularly appear particularly in the English- speaking world, is the last gasp of what used to be called First Philosophy. The philosopher ascends out of the city, Plato tells us, from whence she can espie the Higher Truth, which she must then bring back down to political earth. From outside the city, we can well imagine that she can see much more widely than her benighted political contemporaries. But from these philosophical heights, we can equally suspect that the ‘master thinker’ is also always in danger of passing over the salient differences and features of political life – differences only too evident to people ‘on the ground’. Political life, after all, is always a more complex affair than a bunch of ideologically duped fools staring at and enacting a wall (or ‘politically correct screen’) of ideologically produced illusions, from Plato’s timeless cave allegory to Žižek’s theory of ideology.

We know that Theory largely understands itself as avowedly ‘post- metaphysical’. It aims to erect its new claims on the gravestone of First Philosophy as the West has known it. But it also tells us that people very often do not know what they do. And so it seems to us that too many of its proponents and their followers are mourners who remain in the graveyard, propping up the gravestone of Western philosophy under the sign of some totalising account of absolutely everything – enjoyment, différance, biopower . . . Perhaps the time has come, we would argue, less for one more would- be global, allpurpose existential and political Theory than for a multi- dimensional and interdisciplinary critical theory that would challenge the chaotic specialisation neoliberalism speeds up in academe, which mirrors and accelerates the splintering of the Left over the last four decades. This would mean that we would have to shun the hope that one method, one perspective, or one master thinker could single- handedly decipher all the complexity of socio- political life, the concerns of really existing social movements – which specifi cally does not mean mindlessly celebrating difference, marginalisation and multiplicity as if they could be suffi cient ends for a new politics. It would be to reopen critical theory and non- analytic philosophy to the other intellectual disciplines, most of whom today pointedly reject Theory’s legitimacy, neither reading it nor taking it seriously.

at: terror k

Their terror K is wrong – our method is good and reflexive

Boyle 8 (Michael J., School of International Relations, University of St. Andrews, and John Horgan, International Center for the Study of Terrorism, Department of Psychology, Pennsylvania State University, April 2008, “A Case Against Critical Terrorism Studies,” Critical Studies On Terrorism, Vol. 1, No. 1, p. 51-64)

One of the tensions within CTS concerns the issue of ‘policy relevance’. At the most basic level, there are some sweeping generalizations made by CTS scholars, often with little evidence. For example, Jackson (2007c) describes ‘the core terrorism scholars’ (without explicitly saying who he is referring to) as ‘intimately connected – institutionally, financially, politically, and ideologically – with a state hegemonic project’ (p. 245). Without giving any details of who these ‘core’ scholars are, where they are, what they do, and exactly who funds them, his arguments are tantamount to conjecture at best. We do not deny that governments fund terrorism research and terrorism researchers, and that this can influence the direction (and even the findings) of the research. But we are suspicious of over-generalizations of this count on two grounds: (1) accepting government funding or information does not necessarily obviate one’s independent scholarly judgment in a particular project; and (2) having policy relevance is not always a sin. On the first point, we are in agreement with some CTS scholars. Gunning provides a sensitive analysis of this problem, and calls on CTS advocates to come to terms with how they can engage policy-makers without losing their critical distance. He recognizes that CTS can (and should) aim to be policy-relevant, but perhaps to a different audience, including non-governmental organizations (NGOs), civil society than just governments and security services. In other words, CTS aims to whisper into the ear of the prince, but it is just a different prince. 

Gunning (2007a) also argues that research should be assessed on its own merits, for ‘just because a piece of research comes from RAND does not invalidate it; conversely, a “critical” study is not inherently good’ (p. 240). We agree entirely with this. Not all sponsored or contract research is made to ‘toe a party line’, and much of the work coming out of official government agencies or affiliated government agencies has little agenda and can be analytically useful. The task of the scholar is to retain one’s sense of critical judgment and integrity, and we believe that there is no prima facie reason to assume that this cannot be done in sponsored research projects. What matters here are the details of the research – what is the purpose of the work, how will it be done, how might the work be used in policy – and for these questions the scholar must be self-critical and insistent on their intellectual autonomy. The scholar must also be mindful of the responsibility they bear for shaping a government’s response to the problem of terrorism. Nothing – not the source of the funding, purpose of the research or prior empirical or theoretical commitment – obviates the need of the scholar to consider his or her own conscience carefully when engaging in work with any external actor. But simply engaging with governments on discrete projects does not make one an ‘embedded expert’ nor does it imply sanction to their actions.  But we also believe that the study of political violence lends itself to policy relevance and that those who seek to produce research that might help policy-makers reduce the rates of terrorist attack are committing no sin, provided that they retain their independent judgment and report their findings candidly and honestly. In the case of terrorism, we would go further to argue that being policy relevant is in some instances an entirely justifiable moral choice. For example, neither of us has any problem producing research with a morally defensible but policy relevant goal (for example, helping the British government to prevent suicide bombers from attacking the London Underground) and we do not believe that engaging in such work tarnishes one’s stature as an independent scholar. Implicit in the CTS literature is a deep suspicion about the state and those who engage with it. Such a suspicion may blind some CTS scholars to good work done by those associated with the state. But to assume that being ‘embedded’ in an institution linked to the ‘establishment’ consists of being captured by a state hegemonic project is too simple. We do not believe that scholars studying terrorism must all be policy-relevant, but equally we do not believe that being policy relevant should always be interpreted as writing a blank cheque for governments or as necessarily implicating the scholar in the behaviour of that government on issues unrelated to one’s work. Working for the US government, for instance, does not imply that the scholar sanctions or approves of the abuses at Abu Ghraib prison. The assumption that those who do not practice CTS are all ‘embedded’ with the ‘establishment’ and that this somehow gives the green light for states to engage in illegal activity is in our view unwarranted, to say the very least. 
cole

Appeals for institutional restrain are a crucial supplement to political resistance to executive power.

David Cole Law @ Georgetown ’12 “The Politics of the Rule of Law: The Role of Civil Society in the Surprising Resilience of Human Rights in the Decade after 9/11” http://www.law.uchicago.edu/files/files/Cole%201.12.12.pdf p. 51-53

As I have shown above, while political forces played a significant role in checking President Bush, what was significant was the particular substantive content of that politics; it was not just any political pressure, but pressure to maintain fidelity to the rule of law. Politics standing alone is as likely to fuel as to deter executive abuse; consider the lynch mob, the Nazi Party in Germany, or xenophobia more generally. What we need if we are to check abuses of executive power is a politics that champions the rule of law. Unlike the politics Posner and Vermeule imagine, this type of politics cannot be segregated neatly from the law. On the contrary, it will often coalesce around a distinctly legal challenge, objecting to departures from distinctly legal norms, heard in a court case, as we saw with Guantanamo. Congress’s actions make clear that had Guantanamo been left to the political process, there would have been few if any advances. The litigation generated and concentrated political pressure on claims for a restoration of the values of legality, and, as discussed above, that pressure then played a critical role in the litigation’s outcome, which in turn affected the political pressure for reform. There is, to be sure, something paradoxical about this assessment. The rule of law, the separation of powers, and human rights are designed to discipline and constrain politics, out of a concern that pure majoritarian politics, focused on the short term, is likely to discount the long-term values of these principles. Yet without a critical mass of political support for these legal principles, they are unlikely to be effective checks on abuse, for many of the reasons Posner andVermeule identify. The answer, however, is not to abandon the rule of law for politics, but to develop and nurture a political culture that values the rule of law itself. Civil society organizations devoted to such values, such as Human Rights Watch, the Center for Constitutional Rights, and the American Civil Liberties Union, play a central role in facilitating, informing, and generating that politics. Indeed, they have no alternative. Unlike governmental institutions, civil society groups have no formal authority to impose the limits of law themselves. Their recourse to the law’s limits is necessarily indirect: they can file lawsuits seeking judicial enforcement, lobby Congress for statutory reform or other legislative responses, or seek to influence the executive branch. But they necessarily and simultaneously pursue these goals through political avenues – by appealing to the public for support, educating the public, exposing abuses, and engaging in public advocacy around rule-of-law values. Unlike ordinary politics, which tends to focus on the preferences of the moment, the politics of the rule of law is committed to a set of long-term principles. Civil society organizations are uniquely situated to bring these long-term interests to bear on the public debate. Much like a constitution itself, civil society groups are institutionally designed to emphasize and reinforce our long-term interests. When the ordinary political process is consumed by the heat of a crisis, organizations like the ACLU, Human Rights First, and the Center for Constitutional Rights, designed to protect the rule of law, are therefore especially important. While Congress and the courts were at best compromised and at worst complicit in the abuses of the post-9/11 period, civil society performed admirably. The Center for Constitutional Rights brought the first lawsuit seeking habeas review at Guantanamo, and went on to coordinate a nationwide network of volunteer attorneys who represented Guantanamo habeas petitioners. The ACLU filed important lawsuits challenging secrecy and government excesses, and succeeded in disclosing many details about the government’s illegal interrogation program. Both the ACLU and CCR filed lawsuits and engaged in public advocacy on behalf of torture and rendition victims, and challenging warrantless wiretapping. Human Rights Watch and Human Rights First wrote important reports on detention, torture, and Guantanamo, and Human Rights First organized former military generals and admirals to speak out in defense of humanitarian law and human rights. These efforts are but a small subset of the broader activities of civil society, at home and abroad, that helped to bring to public attention the Bush administration’s most questionable initiatives, and to portray the initiatives as contrary to the rule of law. At their best, civil society organizations help forge a politics of the rule of law, in which there is a symbiotic relationship between politics and law: the appeal to law informs a particular politics, and that politics reinforces the law’s appeal, in a mutually reinforcing relation. Posner and Vermeule understand the importance of politics as a checking force in the modern world, but fail to see the critical qualification that the politics must be organized around a commitment to fundamental principles of liberty, equality, due process, and the separation of powers – in short, the rule of law. Margulies and Metcalf recognize that politics as much as law determines the reality of rights protections, but fail to identify the unique role that civil society organizations play in that process. It is not that the “rule of politics” has replaced the “rule of law,” but that, properly understood, a politics of law is a critical supplement to the rule of law. We cannot survive as a constitutional democracy true to our principles without both. And our survival turns, not only on a vibrant constitution, but on a vibrant civil society dedicated to reinforcing and defending constitutional values.

