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T - restrictions

“Statutory restrictions” are authorized by statute
Dictionary of Environment and Conservation 2007
(“statutory,” Oxford University Press via Oxford Reference, Georgetown University Library)

statutory
A legal requirement, authorized by statute.

That requires a specified timeframe for compliance

Dictionary of Environment and Conservation 2007
(“statutory,” Oxford University Press via Oxford Reference, Georgetown University Library)

statute
An act that is passed by a legislative branch of government, which declares, commands, or prohibits something, and which describes law and defines the time within which parties must take action to comply.

Vote neg:

1. Ground – the core controversy is regulating the President – theoretical limitations have no consequences unless they are enforced
2. Desirability – can’t evaluate a statute independent of its compliance provisions

3. Precision – statutory is a term of art – not an accident that it’s in the topic
Politics
Obama singularly focused on the fiscal crisis—his political capital will resolve it before shutdown and default

Jonathan Allen, Politico, 9/19/13, GOP battles boost President Obama, dyn.politico.com/printstory.cfm?uuid=17961849-5BE5-43CA-B1BC-ED8A12A534EB

There’s a simple reason President Barack Obama is using his bully pulpit to focus the nation’s attention on the battle over the budget: In this fight, he’s watching Republicans take swings at each other.

And that GOP fight is a lifeline for an administration that had been scrambling to gain control its message after battling congressional Democrats on the potential use of military force in Syria and the possible nomination of Larry Summers to run the Federal Reserve.

If House Republicans and Obama can’t cut even a short-term deal for a continuing resolution, the government’s authority to spend money will run out on Oct. 1. Within weeks, the nation will default on its debt if an agreement isn’t reached to raise the federal debt limit.

For some Republicans, those deadlines represent a leverage point that can be used to force Obama to slash his health care law. For others, they’re a zero hour at which the party will implode if it doesn’t cut a deal.

Meanwhile, “on the looming fiscal issues, Democrats — both liberal and conservative, executive and congressional — are virtually 100 percent united,” said Sen. Charles Schumer (D-N.Y.).

Just a few days ago, all that Obama and his aides could talk about were Syria and Summers. Now, they’re bringing their party together and shining a white hot light on Republican disunity over whether to shut down the government and plunge the nation into default in a vain effort to stop Obamacare from going into effect.

The squabbling among Republicans has gotten so vicious that a Twitter hashtag — #GOPvsGOPugliness — has become a thick virtual data file for tracking the intraparty insults. Moderates, and even some conservatives, are slamming Texas Sen. Ted Cruz, a tea party favorite, for ramping up grassroots expectations that the GOP will shut down the government if it can’t win concessions from the president to “defund” his signature health care law.

“I didn’t go to Harvard or Princeton, but I can count,” Sen. Bob Corker (R-Tenn.) tweeted, subtly mocking Cruz’s Ivy League education. “The defunding box canyon is a tactic that will fail and weaken our position.”

While it is well-timed for the White House to interrupt a bad slide, Obama’s singular focus on the budget battle is hardly a last-minute shift. Instead, it is a return to the narrative arc that the White House was working to build before the Syria crisis intervened.

And it’s so important to the president’s strategy that White House officials didn’t consider postponing Monday’s rollout of the most partisan and high-stakes phase even when a shooter murdered a dozen people at Washington’s Navy Yard that morning.

The basic storyline, well under way over the summer, was to have the president point to parts of his agenda, including reducing the costs of college and housing, designed to strengthen the middle class; use them to make the case that he not only saved the country from economic disaster but is fighting to bolster the nation’s finances on both the macro and household level; and then argue that Republicans’ desire to lock in the sequester and leverage a debt-ceiling increase for Obamacare cuts would reverse progress made.

The president is on firm ground, White House officials say, because he stands with the public in believing that the government shouldn’t shut down and that the country should pay its bills.

The plan causes an inter-branch fight that derails Obama’s agenda

Douglas Kriner, Assistant Profess of Political Science at Boston University, 2010, After the Rubicon: Congress, Presidents, and the Politics of Waging War, p. 67-69

Raising or Lowering Political Costs by Affecting Presidential Political Capital

Shaping both real and anticipated public opinion are two important ways in which Congress can raise or lower the political costs of a military action for the president. However, focusing exclusively on opinion dynamics threatens to obscure the much broader political consequences of domestic reaction—particularly congressional opposition—to presidential foreign policies. At least since Richard Neustadt's seminal work Presidential Power, presidency scholars have warned that costly political battles in one policy arena frequently have significant ramifications for presidential power in other realms. Indeed, two of Neustadt's three "cases of command"—Truman's seizure of the steel mills and firing of General Douglas MacArthur—explicitly discussed the broader political consequences of stiff domestic resistance to presidential assertions of commander-in-chief powers. In both cases, Truman emerged victorious in the case at hand—yet, Neustadt argues, each victory cost Truman dearly in terms of his future power prospects and leeway in other policy areas, many of which were more important to the president than achieving unconditional victory over North Korea."

While congressional support leaves the president's reserve of political capital intact, congressional criticism saps energy from other initiatives on the home front by forcing the president to expend energy and effort defending his international agenda. Political capital spent shoring up support for a president's foreign policies is capital that is unavailable for his future policy initiatives. Moreover, any weakening in the president's political clout may have immediate ramifications for his reelection prospects, as well as indirect consequences for congressional races." Indeed, Democratic efforts to tie congressional Republican incumbents to President George W. Bush and his war policies paid immediate political dividends in the 2006 midterms, particularly in states, districts, and counties that had suffered the highest casualty rates in the Iraq War.6°

In addition to boding ill for the president's perceived political capital and reputation, such partisan losses in Congress only further imperil his programmatic agenda, both international and domestic. Scholars have long noted that President Lyndon Johnson's dream of a Great Society also perished in the rice paddies of Vietnam. Lacking both the requisite funds in a war-depleted treasury and the political capital needed to sustain his legislative vision, Johnson gradually let his domestic goals slip away as he hunkered down in an effort first to win and then to end the Vietnam War. In the same way, many of President Bush's highest second-term domestic priorities, such as Social Security and immigration reform, failed perhaps in large part because the administration had to expend so much energy and effort waging a rear-guard action against congressional critics of the war in Iraq.

When making their cost-benefit calculations, presidents surely consider these wider political costs of congressional opposition to their military policies. If congressional opposition in the military arena stands to derail other elements of his agenda, all else being equal, the president will be more likely to judge the benefits of military action insufficient to its costs than if Congress stood behind him in the international arena

That spills-over to government shutdown and US default—that kills the economy and US credibility

Norm Ornstein, resident scholar at the American Enterprise Institute, 9/1/13, Showdowns and Shutdowns, www.foreignpolicy.com/articles/2013/09/01/showdowns_and_shutdowns_syria_congress_obama

Then there is the overload of business on the congressional agenda when the two houses return on Sept. 9 -with only nine legislative days scheduled for action in the month. We have serious confrontations ahead on spending bills and the debt limit, as the new fiscal year begins on Oct. 1 and the debt ceiling approaches just a week or two thereafter. Before the news that we would drop everything for an intense debate on whether to strike militarily in Syria, Congress-watchers were wondering how we could possibly deal with the intense bargaining required to avoid one or more government shutdowns and/or a real breach of the debt ceiling, with devastating consequences for American credibility and the international economy.

Beyond the deep policy and political divisions, Republican congressional leaders will likely use both a shutdown and the debt ceiling as hostages to force the president to cave on their demands for deeper spending cuts. Avoiding this end-game bargaining will require the unwavering attention of the same top leaders in the executive and legislative branches who will be deeply enmeshed in the Syria debate. The possibility -even probability -of disruptions caused by partial shutdowns could complicate any military actions. The possibility is also great that the rancor that will accompany the showdowns over fiscal policy will bleed over into the debate about America and Syria.

Extinction

Kemp 10

Geoffrey Kemp, Director of Regional Strategic Programs at The Nixon Center, served in the White House under Ronald Reagan, special assistant to the president for national security affairs and senior director for Near East and South Asian affairs on the National Security Council Staff, Former Director, Middle East Arms Control Project at the Carnegie Endowment for International Peace, 2010, The East Moves West: India, China, and Asia’s Growing Presence in the Middle East, p. 233-4

The second scenario, called Mayhem and Chaos, is the opposite of the first scenario; everything that can go wrong does go wrong. The world economic situation weakens rather than strengthens, and India, China, and Japan suffer a major reduction in their growth rates, further weakening the global economy. As a result, energy demand falls and the price of fossil fuels plummets, leading to a financial crisis for the energy-producing states, which are forced to cut back dramatically on expansion programs and social welfare. That in turn leads to political unrest: and nurtures different radical groups, including, but not limited to, Islamic extremists. The internal stability of some countries is challenged, and there are more “failed states.” Most serious is the collapse of the democratic government in Pakistan and its takeover by Muslim extremists, who then take possession of a large number of nuclear weapons. The danger of war between India and Pakistan increases significantly. Iran, always worried about an extremist Pakistan, expands and weaponizes its nuclear program. That further enhances nuclear proliferation in the Middle East, with Saudi Arabia, Turkey, and Egypt joining Israel and Iran as nuclear states. Under these circumstances, the potential for nuclear terrorism increases, and the possibility of a nuclear terrorist attack in either the Western world or in the oil-producing states may lead to a further devastating collapse of the world economic market, with a tsunami-like impact on stability. In this scenario, major disruptions can be expected, with dire consequences for two-thirds of the planet’s population.

War Powers

Executive war power primacy now—the plan flips that

Eric Posner, 9/3/13, Obama Is Only Making His War Powers Mightier, www.slate.com/articles/news_and_politics/view_from_chicago/2013/09/obama_going_to_congress_on_syria_he_s_actually_strengthening_the_war_powers.html
President Obama’s surprise announcement that he will ask Congress for approval of a military attack on Syria is being hailed as a vindication of the rule of law and a revival of the central role of Congress in war-making, even by critics. But all of this is wrong. Far from breaking new legal ground, President Obama has reaffirmed the primacy of the executive in matters of war and peace. The war powers of the presidency remain as mighty as ever.

It would have been different if the president had announced that only Congress can authorize the use of military force, as dictated by the Constitution, which gives Congress alone the power to declare war. That would have been worthy of notice, a reversal of the ascendance of executive power over Congress. But the president said no such thing. He said: “I believe I have the authority to carry out this military action without specific congressional authorization.” Secretary of State John Kerry confirmed that the president “has the right to do that”—launch a military strike—“no matter what Congress does.”

Thus, the president believes that the law gives him the option to seek a congressional yes or to act on his own. He does not believe that he is bound to do the first. He has merely stated the law as countless other presidents and their lawyers have described it before him.

The president’s announcement should be understood as a political move, not a legal one. His motive is both self-serving and easy to understand, and it has been all but acknowledged by the administration. If Congress now approves the war, it must share blame with the president if what happens next in Syria goes badly. If Congress rejects the war, it must share blame with the president if Bashar al-Assad gases more Syrian children. The big problem for Obama arises if Congress says no and he decides he must go ahead anyway, and then the war goes badly. He won’t have broken the law as he understands it, but he will look bad. He would be the first president ever to ask Congress for the power to make war and then to go to war after Congress said no. (In the past, presidents who expected dissent did not ask Congress for permission.)

People who celebrate the president for humbly begging Congress for approval also apparently don’t realize that his understanding of the law—that it gives him the option to go to Congress—maximizes executive power vis-à-vis Congress. If the president were required to act alone, without Congress, then he would have to take the blame for failing to use force when he should and using force when he shouldn’t. If he were required to obtain congressional authorization, then Congress would be able to block him. But if he can have it either way, he can force Congress to share responsibility when he wants to and avoid it when he knows that it will stand in his way.

The plan splinters presidential power

Jack Goldsmith, Harvard Law School Professor, focus on national security law, presidential power, cybersecurity, and conflict of laws, Former Assistant Attorney General, Office of Legal Counsel, and Special Counsel to the Department of Defense, Hoover Institution Task Force on National Security and Law, March 2012, Power and Constraint, p. 228-31

Another cost of lawfare is the fragmentation of authority within the executive branch during war. The Commander in Chief traditionally had unified hierarchical command over the executive branch that empowered him to act quickly and that promoted accountability to the public by identifying him as the person responsible for all executive action. This understanding has broken down in the last decade. We have seen how consequential independent inspectors general are in checking the presidency's national security goals. Lawyers too have gained more independence and power that the President cannot effectively control, especially in the military, but in other pockets of the executive branch as well. These lawyers enforce the law (when they interpret it correctly), but they also attenuate the unity of accountability and command. The increasing involvement of courts and other outside actors in military and intelligence decisions does not violate the theory of the unitary executive, but it has a similar effect on the executive branch. As we have seen, judicial review of wartime tactics has all sorts of hard-to-see constraining consequences on presidential decision-making. The decentralized legal enforcers that have risen in power in the last decade splinter the Commander in Chief's executive unity like nothing in American wartime history. Benjamin Wittes closes his book Detention and Denial by speculating what would happen if a prisoner released from GTMO is later found in an al Qaeda leadership position. "We have no accountability when our system fails," he says, before asking, "Were these releases the fault of courts (whose threats of review spurred them), the Bush administration (which carried them out), . . . or the left and the international community (which ruthlessly pushed for them)?"' The problem is deeper and wider than Wittes describes. It is deeper because he does not mention the independent players inside the executive branch who shape and constrain presidential action through investigation and legal interpretation. And it is broader because it applies far beyond the detention context to surveillance, targeting, and every element of the war on terrorism. Moreover, the opposite of Wittes's speculation is also possible, indeed likely: the President will be blamed when something goes wrong even if because of the splintering of executive authority, he lacked the effective power to do what in retrospect should have been done. Distributed accountability can bring many benefits, but its undoubted costs are the difficulty of identifying the locus of accountability when something goes wrong, and the possibility that the leader of the flattened organization will be blamed even though he lacked effective control. A related cost of lawfare is the weakening of wartime presidential initiative and dispatch. When more eyes have to review an operation in advance, it takes longer. Covert operations have many layers of review and approval beginning with many in the CIA and moving up through other bureaucracies to the President. Decisions on the targets in this war often go through a similarly extensive review process for targets off the traditional battlefield, and less extensive but still elaborate reviews for targets on a tradi-tional battlefield. In general, all military and intelligence actions of any significance have elaborate and law-heavy preclearance processes. These up-front reviews delay action and can be so burdensome to negotiate that they result in otherwise useful and appropriate actions not being taken at all. Another factor slowing down and sometimes precluding executive action is the anticipated personal and professional costs of accountability. The rise of powerful, networked, and harshly critical NGOs has meant that not only top government officials, but midlevel ones as well, are subject to vivid, reputation-harming charges published globally on the Internet, as well as the possibility of lawsuits in the United States and abroad. The "mere threat of lawsuits and legal charges effectively bullies American decision makers, alters their actions, intimidates our security forces, and limits our country's ability to gather intelligence," says Donald Rumsfeld, lamenting lawfare's effect.' Stripped of its negative connotations, Rumsfeld's judgment—which in less colorful terms applies to every accountability constraint described in this book—should not be controversial. "Bullying" and "intimidating" are forms of influencing, and influencing government behavior to make it more prudent and lawful is the point of the legalized accountability mechanisms. "I think people should think twice; I think that's a good thing," says the ACLU's Jameel Jaffer upon learning about the effect of legal scrutiny and criticism on government officials. "I don't want people to think twice about doing things that are both in the national interest and consistent with the law but if by think twice you mean think twice before sticking a man in a box with a bug, then absolutely, think twice," he adds, referring to one of the Bush administration's most controversial interrogation techniques.' There is no doubt that lawfare significantly influences and constrains officials, not only by direct prohibitions but also, and more significantly, by getting them to "think twice" about what they are doing. The hard question is whether this influence goes too far. The bug-in-the-box is now prohibited by law, partly as a result of Jaffer's efforts, but in many cases what is in the national interest and what is lawful are not black and white, but rather various shades of gray. Government officials every day have to decide how far to push into this gray area. The accountability mechanisms give them pause and lead them not to push as far into the darker shades. Whether that leads them to a place in the gray area where they should be or short of where they should be depends on facts about the future that no one has, as well as one's view of the relevant law, which is not always clear. As a result of the last decade executive officials up and down the chain of command are much more sensitive to law and accountability, and many worry that this sensitivity leads to excessive caution. It is hard to know if they are right, but Jaffer's opposite and easy-sounding injunction—follow the law and act in the national security interest—is far too simple.
It spills over to destabilize all presidential war powers. 

Heder ’10 

(Adam, J.D., magna cum laude , J. Reuben Clark Law School, Brigham Young University, “THE POWER TO END WAR: THE EXTENT AND LIMITS OF CONGRESSIONAL POWER,” St. Mary’s Law Journal Vol. 41 No. 3, http://www.stmaryslawjournal.org/pdfs/Hederreadytogo.pdf) 

This constitutional silence invokes Justice Rehnquist’s oftquoted language from the landmark “political question” case, Goldwater v. Carter . 121 In Goldwater , a group of senators challenged President Carter’s termination, without Senate approval, of the United States ’ Mutual Defense Treaty with Taiwan. 122 A plurality of the Court held, 123 in an opinion authored by Justice Rehnquist, that this was a nonjusticiable political question. 124 He wrote: “In light of the absence of any constitutional provision governing the termination of a treaty, . . . the instant case in my view also ‘must surely be controlled by political standards.’” 125 Notably, Justice Rehnquist relied on the fact that there was no constitutional provision on point. Likewise, there is no constitutional provision on whether Congress has the legislative power to limit, end, or otherwise redefine the scope of a war. Though Justice Powell argues in Goldwater that the Treaty Clause and Article VI of the Constitution “add support to the view that the text of the Constitution does not unquestionably commit the power to terminate treaties to the President alone,” 126 the same cannot be said about Congress’s legislative authority to terminate or limit a war in a way that goes beyond its explicitly enumerated powers. There are no such similar provisions that would suggest Congress may decline to exercise its appropriation power but nonetheless legally order the President to cease all military operations. Thus, the case for deference to the political branches on this issue is even greater than it was in the Goldwater context. Finally, the Constitution does not imply any additional powers for Congress to end, limit, or redefine a war. The textual and historical evidence suggests the Framers purposefully declined to grant Congress such powers. And as this Article argues, granting Congress this power would be inconsistent with the general war powers structure of the Constitution. Such a reading of the Constitution would unnecessarily empower Congress and tilt the scales heavily in its favor. More over, it would strip the President of his Commander in Chief authority to direct the movement of troops at a time when the Executive’s expertise is needed. 127 And fears that the President will grow too powerful are unfounded, given the reasons noted above. 128 In short, the Constitution does not impliedly afford Congress any authority to prematurely terminate a war above what it explicitly grants. 129 Declaring these issues nonjusticiable political questions would be the most practical means of balancing the textual and historical demands, the structural demands, and the practical demands that complex modern warfare brings . Adjudicating these matters would only lead the courts to engage in impermissible line drawing — lines that would both confus e the issue and add layers to the text of the Constitution in an area where the Framers themselves declined to give such guidance. 

That goes nuclear 

Li ‘9

Zheyao, J.D. candidate, Georgetown University Law Center, 2009; B.A., political science and history, Yale University, 2006. This paper is the culmination of work begun in the "Constitutional Interpretation in the Legislative and Executive Branches" seminar, led by Judge Brett Kavanaugh, “War Powers for the Fourth Generation: Constitutional Interpretation in the Age of Asymmetric Warfare,” 7 Geo. J.L. & Pub. Pol'y 373 2009 WAR POWERS IN THE FOURTH GENERATION OF WARFARE

A. The Emergence of Non-State Actors

Even as the quantity of nation-states in the world has increased dramatically since the end of World War II, the institution of the nation-state has been in decline over the past few decades. Much of this decline is the direct result of the waning of major interstate war, which primarily resulted from the introduction of nuclear weapons.122 The proliferation of nuclear weapons, and their immense capacity for absolute destruction, has ensured that conventional wars remain limited in scope and duration. Hence, "both the size of the armed forces and the quantity of weapons at their disposal has declined quite sharply" since 1945.123 At the same time, concurrent with the decline of the nation-state in the second half of the twentieth century, non-state actors have increasingly been willing and able to use force to advance their causes. In contrast to nation-states, who adhere to the Clausewitzian distinction between the ends of policy and the means of war to achieve those ends, non-state actors do not necessarily fight as a mere means of advancing any coherent policy. Rather, they see their fight as a life-and-death struggle, wherein the ordinary terminology of war as an instrument of policy breaks down because of this blending of means and ends.124 It is the existential nature of this struggle and the disappearance of the Clausewitzian distinction between war and policy that has given rise to a new generation of warfare. The concept of fourth-generational warfare was first articulated in an influential article in the Marine Corps Gazette in 1989, which has proven highly prescient. In describing what they saw as the modem trend toward a new phase of warfighting, the authors argued that: In broad terms, fourth generation warfare seems likely to be widely dispersed and largely undefined; the distinction between war and peace will be blurred to the vanishing point. It will be nonlinear, possibly to the point of having no definable battlefields or fronts. The distinction between "civilian" and "military" may disappear. Actions will occur concurrently throughout all participants' depth, including their society as a cultural, not just a physical, entity. Major military facilities, such as airfields, fixed communications sites, and large headquarters will become rarities because of their vulnerability; the same may be true of civilian equivalents, such as seats of government, power plants, and industrial sites (including knowledge as well as manufacturing industries). 125 It is precisely this blurring of peace and war and the demise of traditionally definable battlefields that provides the impetus for the formulation of a new. theory of war powers. As evidenced by Part M, supra, the constitutional allocation of war powers, and the Framers' commitment of the war power to two co-equal branches, was not designed to cope with the current international system, one that is characterized by the persistent machinations of international terrorist organizations, the rise of multilateral alliances, the emergence of rogue states, and the potentially wide proliferation of easily deployable weapons of mass destruction, nuclear and otherwise. B. The Framers' World vs. Today's World The Framers crafted the Constitution, and the people ratified it, in a time when everyone understood that the state controlled both the raising of armies and their use. Today, however, the threat of terrorism is bringing an end to the era of the nation-state's legal monopoly on violence, and the kind of war that existed before-based on a clear division between government, armed forces, and the people-is on the decline. 126 As states are caught between their decreasing ability to fight each other due to the existence of nuclear weapons and the increasing threat from non-state actors, it is clear that the Westphalian system of nation-states that informed the Framers' allocation of war powers is no longer the order of the day. 127 As seen in Part III, supra, the rise of the modem nation-state occurred as a result of its military effectiveness and ability to defend its citizens. If nation-states such as the United States are unable to adapt to the changing circumstances of fourth-generational warfare-that is, if they are unable to adequately defend against low-intensity conflict conducted by non-state actors-"then clearly [the modem state] does not have a future in front of it.' 128 The challenge in formulating a new theory of war powers for fourthgenerational warfare that remains legally justifiable lies in the difficulty of adapting to changed circumstances while remaining faithful to the constitutional text and the original meaning. 29 To that end, it is crucial to remember that the Framers crafted the Constitution in the context of the Westphalian system of nation-states. The three centuries following the Peace of Westphalia of 1648 witnessed an international system characterized by wars, which, "through the efforts of governments, assumed a more regular, interconnected character."' 130 That period saw the rise of an independent military class and the stabilization of military institutions. Consequently, "warfare became more regular, better organized, and more attuned to the purpose of war-that is, to its political objective."' 1 3' That era is now over. Today, the stability of the long-existing Westphalian international order has been greatly eroded in recent years with the advent of international terrorist organizations, which care nothing for the traditional norms of the laws of war. This new global environment exposes the limitations inherent in the interpretational methods of originalism and textualism and necessitates the adoption of a new method of constitutional interpretation. While one must always be aware of the text of the Constitution and the original understanding of that text, that very awareness identifies the extent to which fourth-generational warfare epitomizes a phenomenon unforeseen by the Framers, a problem the constitutional resolution of which must rely on the good judgment of the present generation. 13 Now, to adapt the constitutional warmarking scheme to the new international order characterized by fourth-generational warfare, one must understand the threat it is being adapted to confront. C. The Jihadist Threat The erosion of the Westphalian and Clausewitzian model of warfare and the blurring of the distinction between the means of warfare and the ends of policy, which is one characteristic of fourth-generational warfare, apply to al-Qaeda and other adherents of jihadist ideology who view the United States as an enemy. An excellent analysis of jihadist ideology and its implications for the rest of the world are presented by Professor Mary Habeck. 133 Professor Habeck identifies the centrality of the Qur'an, specifically a particular reading of the Qur'an and hadith (traditions about the life of Muhammad), to the jihadist terrorists. 134 The jihadis believe that the scope of the Qur'an is universal, and "that their interpretation of Islam is also intended for the entire world, which must be brought to recognize this fact peacefully if possible and through violence if not."' 135 Along these lines, the jihadis view the United States and her allies as among the greatest enemies of Islam: they believe "that every element of modern Western liberalism is flawed, wrong, and evil" because the basis of liberalism is secularism. 136 The jihadis emphasize the superiority of Islam to all other religions, and they believe that "God does not want differing belief systems to coexist."' 37 For this reason, jihadist groups such as al-Qaeda "recognize that the West will not submit without a fight and believe in fact that the Christians, Jews, and liberals have united against Islam in a war that will end in the complete destruction of the unbelievers.' 138 Thus, the adherents of this jihadist ideology, be it al-Qaeda or other groups, will continue to target the United States until she is destroyed. Their ideology demands it. 139 To effectively combat terrorist groups such as al-Qaeda, it is necessary to understand not only how they think, but also how they operate. Al-Qaeda is a transnational organization capable of simultaneously managing multiple operations all over the world."14 It is both centralized and decentralized: al-Qaeda is centralized in the sense that Osama bin Laden is the unquestioned leader, but it is decentralized in that its operations are carried out locally, by distinct cells."4 AI-Qaeda benefits immensely from this arrangement because it can exercise direct control over high-probability operations, while maintaining a distance from low-probability attacks, only taking the credit for those that succeed. The local terrorist cells benefit by gaining access to al-Qaeda's "worldwide network of assets, people, and expertise."' 42 Post-September 11 events have highlighted al-Qaeda's resilience. Even as the United States and her allies fought back, inflicting heavy casualties on al-Qaeda in Afghanistan and destroying dozens of cells worldwide, "al-Qaeda's networked nature allowed it to absorb the damage and remain a threat." 14 3 This is a far cry from earlier generations of warfare, where the decimation of the enemy's military forces would generally bring an end to the conflict. D. The Need for Rapid Reaction and Expanded Presidential War Power By now it should be clear just how different this conflict against the extremist terrorists is from the type of warfare that occupied the minds of the Framers at the time of the Founding. Rather than maintaining the geographical and political isolation desired by the Framers for the new country, today's United States is an international power targeted by individuals and groups that will not rest until seeing her demise. The Global War on Terrorism is not truly a war within the Framers' eighteenth-century conception of the term, and the normal constitutional provisions regulating the division of war powers between Congress and the President do not apply. Instead, this "war" is a struggle for survival and dominance against forces that threaten to destroy the United States and her allies, and the fourth-generational nature of the conflict, highlighted by an indiscernible distinction between wartime and peacetime, necessitates an evolution of America's traditional constitutional warmaking scheme. As first illustrated by the military strategist Colonel John Boyd, constitutional decision-making in the realm of war powers in the fourth generation should consider the implications of the OODA Loop: Observe, Orient, Decide, and Act. 44 In the era of fourth-generational warfare, quick reactions, proceeding through the OODA Loop rapidly, and disrupting the enemy's OODA loop are the keys to victory. "In order to win," Colonel Boyd suggested, "we should operate at a faster tempo or rhythm than our adversaries." 145 In the words of Professor Creveld, "[b]oth organizationally and in terms of the equipment at their disposal, the armed forces of the world will have to adjust themselves to this situation by changing their doctrine, doing away with much of their heavy equipment and becoming more like police."1 46 Unfortunately, the existing constitutional understanding, which diffuses war power between two branches of government, necessarily (by the Framers' design) slows down decision- making. In circumstances where war is undesirable (which is, admittedly, most of the time, especially against other nation-states), the deliberativeness of the existing decision-making process is a positive attribute. In America's current situation, however, in the midst of the conflict with al-Qaeda and other international terrorist organizations, the existing process of constitutional decision-making in warfare may prove a fatal hindrance to achieving the initiative necessary for victory. As a slow-acting, deliberative body, Congress does not have the ability to adequately deal with fast-emerging situations in fourth-generational warfare. Thus, in order to combat transnational threats such as al-Qaeda, the executive branch must have the ability to operate by taking offensive military action even without congressional authorization, because only the executive branch is capable of the swift decision-making and action necessary to prevail in fourth-generational conflicts against fourthgenerational opponents.
CP
The executive branch of the United States federal government should issue and enforce an executive order to <plan mandate>. The order should also establish a bipartisan independent executive branch commission to <x>.

Self-restraint is durable and sends a credible signal

Eric Posner, The University of Chicago Law School Professor, and Adrian Vermeule, Harvard Law School Professor of Law, 2007, The Credible Executive, 74 U. Chi. L. Rev. 865
The Madisonian system of oversight has not totally failed. Sometimes legislators overcome the temptation to free ride; sometimes they invest in protecting the separation of powers or legislative prerogatives. Sometimes judges review exercises of executive discretion, even during emergencies. But often enough, legislators and judges have no real alternative to letting executive officials exercise discretion unchecked. The Madisonian system is a partial failure; compensating mechanisms must be adopted to fill the area of slack, the institutional gap between executive discretion and the oversight capacities of other institutions. Again, the magnitude of this gap is unclear, but plausibly it is quite large; we will assume that it is.

It is often assumed that this partial failure of the Madisonian system unshackles and therefore benefits ill-motivated executives. This is grievously incomplete. The failure of the Madisonian system harms the well-motivated executive as much as it benefits the ill-motivated one. Where Madisonian oversight fails, the well-motivated executive is a victim of his own power. Voters, legislators, and judges will be wary of granting further discretion to an executive whose motivations are uncertain and possibly nefarious. The partial failure of Madisonian oversight thus threatens a form of inefficiency, a kind of contracting failure that makes potentially everyone, including the voters, worse off.

Our central question, then, is what the well-motivated executive can do to solve or at least ameliorate the problem. The solution is for the executive to complement his (well-motivated) first-order policy goals with second-order mechanisms for demonstrating credibility to other actors. We thus do not address the different question of what voters, legislators, judges, and other actors should do about an executive who is ill motivated and known to be so. That project involves shoring up or replacing the Madisonian system to block executive dictatorship. Our project is the converse of this, and involves finding new mechanisms to help the well-motivated executive credibly distinguish himself as such.

IV. Executive Signaling: Law and Mechanisms

We suggest that the executive's credibility problem can be solved by second-order mechanisms of executive signaling. In the general case, well-motivated executives send credible signals by taking actions that are more costly for ill-motivated actors than for well-motivated ones, thus distinguishing themselves from their ill-motivated mimics. Among the specific mechanisms we discuss, an important subset involves executive self-binding, whereby executives commit themselves to a course of action that would impose higher costs on ill-motivated actors. Commitments themselves have value as signals of benign motivations.

This departs from the usual approach in legal scholarship. Legal theory has often discussed self-binding by "government" or government officials. In constitutional theory, it is often suggested that constitutions represent an attempt by "the people" to bind "themselves" against their own future decisionmaking pathologies, or relatedly, that constitutional prohibitions represent mechanisms by which governments commit themselves not to expropriate investments or to exploit their populations. n72 Whether or not this picture is coherent, n73 it is not the question we examine here, although some of the relevant considerations are similar. n74 We are not concerned with binding the president so that he cannot abuse his powers, but with how he might bind himself or take other actions that enhance his credibility, so that he can generate support from the public and other members of the government.  [*895] 

Furthermore, our question is subconstitutional: it is whether a well-motivated executive, acting within an established set of constitutional and statutory rules, can use signaling mechanisms to generate public trust. Accordingly, we proceed by assuming that no constitutional amendments or new statutes will be enacted. Within these constraints, what can a well-motivated executive do to bootstrap himself to credibility? The problem for the well-motivated executive is to credibly signal his benign motivations. In general, the solution is to engage in actions that are less costly for good types than for bad types.

We begin with some relevant law, then examine a set of possible mechanisms -emphasizing both the conditions under which they might succeed and the conditions under which they might not -and conclude by examining the costs of credibility.

A. A Preliminary Note on Law and Self-Binding

Many of our mechanisms are unproblematic from a legal perspective, as they involve presidential actions that are clearly lawful. But a few raise legal questions; in particular, those that involve self-binding. n75 Can a president bind himself to respect particular first-order policies? With qualifications, the answer is yes, at least to the same extent that a legislature can. Formally, a duly promulgated executive rule or order binds even the executive unless and until it is validly abrogated, thereby establishing a new legal status quo. n76 The legal authority to establish a new status quo allows a president to create inertia or political constraints that will affect his own future choices. In a practical sense, presidents, like legislatures, have great de facto power to adopt policies that shape the legal landscape for the future. A president might commit himself to a long-term project of defense procurement or infrastructure or foreign policy, narrowing his own future choices and generating new political coalitions that will act to defend the new rules or policies.

More schematically, we may speak of formal and informal means of self-binding:

1. The president might use formal means to bind himself. This is possible in the sense that an executive order, if otherwise valid, legally binds the president while it is in effect and may be enforced by the courts. It is not possible in the sense that the president can always repeal the executive order if he can bear the political and reputational costs of doing so.

2. The president might use informal means to bind himself. This is not only possible but frequent and important. Issuing an executive rule providing for the appointment of special prosecutors, as Nixon did, is not a formal self-binding. n77 However, there may be large political costs to repealing the order. This effect does not depend on the courts' willingness to enforce the order, even against Nixon himself. Court enforcement makes the order legally binding while it is in place, but only political and reputational enforcement can protect it from repeal. Just as a dessert addict might announce to his friends that he is going on a no-dessert diet in order to raise the reputational costs of backsliding and thus commit himself, so, too, the executive's issuance of a self-binding order can trigger reputational costs. In such cases, repeal of an executive order may be seen as a breach of faith even if no other institution ever enforces it.

K
The affirmative re-inscribes the primacy of liberal legalism as a method of restraint—that paradoxically collapses resistance to Executive excesses.

Margulies ‘11
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In an observation more often repeated than defended, we are told that the attacks of September 11 “changed everything.” Whatever merit there is in this notion, it is certainly true that 9/11—and in particular the legal response set in motion by the administration of President George W. Bush—left its mark on the academy. Nine years after 9/11, it is time to step back and assess these developments and to offer thoughts on their meaning. In Part II of this essay, we analyze the post-9/11 scholarship produced by this “emergency” framing. We argue that legal scholars writing in the aftermath of 9/11 generally fell into one of three groups: unilateralists, interventionists, and proceduralists. Unilateralists argued in favor of tilting the allocation of government power toward the executive because the state’s interest in survival is superior to any individual liberty interest, and because the executive is best able to understand and address threats to the state. Interventionists, by contrast, argued in favor of restraining the executive (principally through the judiciary) precisely to prevent the erosion of civil liberties. Proceduralists took a middle road, informed by what they perceived as a central lesson of American history.1 Because at least some overreaction by the state is an inevitable feature of a national crisis, the most one can reasonably hope for is to build in structural and procedural protections to preserve the essential U.S. constitutional framework, and, perhaps, to minimize the damage done to American legal and moral traditions. Despite profound differences between and within these groups, legal scholars in all three camps (as well as litigants and clinicians, including the authors) shared a common perspective—viz., that repressive legal policies adopted by wartime governments are temporary departures from hypothesized peacetime norms. In this narrative, metaphors of bewilderment, wandering, and confusion predominate. The country “loses its bearings” and “goes astray.” Bad things happen until at last the nation “finds itself” or “comes to its senses,” recovers its “values,” and fixes the problem. Internment ends, habeas is restored, prisoners are pardoned, repression passes. In a show of regret, we change direction, “get back on course,” and vow it will never happen again. Until the next time, when it does. This view, popularized in treatments like All the Laws but One, by the late Chief Justice Rehnquist,2 or the more thoughtful and thorough discussion in Perilous Times by Chicago’s Geoffrey Stone,3 quickly became the dominant narrative in American society and the legal academy. This narrative also figured heavily in the many challenges to Bush-era policies, including by the authors. The narrative permitted litigators and legal scholars to draw upon what elsewhere has been referred to as America’s “civic religion”4 and to cast the courts in the role of hero-judges5 whom we hoped would restore legal order.6 But by framing the Bush Administration’s response as the latest in a series of regrettable but temporary deviations from a hypothesized liberal norm, the legal academy ignored the more persistent, and decidedly illiberal, authoritarian tendency in American thought to demonize communal “others” during moments of perceived threat. Viewed in this light, what the dominant narrative identified as a brief departure caused by a military crisis is more accurately seen as part of a recurring process of intense stigmatization tied to periods of social upheaval, of which war and its accompanying repressions are simply representative (and particularly acute) illustrations. It is worth recalling, for instance, that the heyday of the Ku Klux Klan in this country, when the organization could claim upwards of 3 million members, was the early-1920s, and that the period of greatest Klan expansion began in the summer of 1920, almost immediately after the nation had “recovered” from the Red Scare of 1919–20.7 Klan activity during this period, unlike its earlier and later iterations, focused mainly on the scourge of the immigrant Jew and Catholic, and flowed effortlessly from the anti-alien, anti-radical hysteria of the Red Scare. Yet this period is almost entirely unaccounted for in the dominant post-9/11 narrative of deviation and redemption, which in most versions glides seamlessly from the madness of the Red Scare to the internment of the Japanese during World War II.8 And because we were studying the elephant with the wrong end of the telescope, we came to a flawed understanding of the beast. In Part IV, we argue that the interventionists and unilateralists came to an incomplete understanding by focusing almost exclusively on what Stuart Scheingold called “the myth of rights”—the belief that if we can identify, elaborate, and secure judicial recognition of the legal “right,” political structures and policies will adapt their behavior to the requirements of the law and change will follow more or less automatically.9 Scholars struggled to define the relationship between law and security primarily through exploration of structural10 and procedural questions, and, to a lesser extent, to substantive rights. And they examined the almost limitless number of subsidiary questions clustered within these issues. Questions about the right to habeas review, for instance, generated a great deal of scholarship about the handful of World War II-era cases that the Bush Administration relied upon, including most prominently Johnson v. Eisentrager and Ex Parte Quirin. 11 Regardless of political viewpoint, a common notion among most unilateralist and interventionist scholars was that when law legitimized or delegitimized a particular policy, this would have a direct and observable effect on actual behavior. The premise of this scholarship, in other words, was that policies “struck down” by the courts, or credibly condemned as lawless by the academy, would inevitably be changed—and that this should be the focus of reform efforts. Even when disagreement existed about the substance of rights or even which branch should decide their parameters, it reflected shared acceptance of the primacy of law, often to the exclusion of underlying social or political dynamics. Eric Posner and Adrian Vermeule, for instance, may have thought, unlike the great majority of their colleagues, that the torture memo was “standard fare.”12 But their position nonetheless accepted the notion that if the prisoners had a legal right to be treated otherwise, then the torture memo authorized illegal behavior and must be given no effect.13 Recent developments, however, cast doubt on two grounding ideas of interventionist and unilateralist scholarship—viz., that post-9/11 policies were best explained as responses to a national crisis (and therefore limited in time and scope), and that the problem was essentially legal (and therefore responsive to condemnation by the judiciary and legal academy). One might have reasonably predicted that in the wake of a string of Supreme Court decisions limiting executive power, apparently widespread and bipartisan support for the closure of Guantánamo during the 2008 presidential campaign, and the election of President Barack Obama, which itself heralded a series of executive orders that attempted to dismantle many Bush-era policies, the nation would be “returning” to a period of respect for individual rights and the rule of law. Yet the period following Obama’s election has been marked by an increasingly retributive and venomous narrative surrounding Islam and national security. Precisely when the dominant narrative would have predicted change and redemption, we have seen retreat and retrenchment. This conundrum is not adequately addressed by dominant strands of post-9/11 legal scholarship. In retrospect, it is surprising that much post-9/11 scholarship appears to have set aside critical lessons from previous decades as to the relationship among law, society and politics.14 Many scholars have long argued in other contexts that rights—or at least the experience of rights—are subject to political and social constraints, particularly for groups subject to historic marginalization. Rather than self-executing, rights are better viewed as contingent political resources, capable of mobilizing public sentiment and generating social expectations.15 From that view, a victory in Rasul or Boumediene no more guaranteed that prisoners at Guantánamo would enjoy the right to habeas corpus than a victory in Brown v. Board16 guaranteed that schools in the South would be desegregated.17 Rasul and Boumediene, therefore, should be seen as part (and probably only a small part) of a varied and complex collection of events, including the fiasco in Iraq, the scandal at the Abu Ghraib prison, and the use of warrantless wiretaps, as well as seemingly unrelated episodes like the official response to Hurricane Katrina. These and other events during the Bush years merged to give rise to a powerful social narrative critiquing an administration committed to lawlessness, content with incompetence, and engaged in behavior that was contrary to perceived “American values.”18 Yet the very success of this narrative, culminating in the election of Barack Obama in 2008, produced quiescence on the Left, even as it stimulated massive opposition on the Right. The result has been the emergence of a counter-narrative about national security that has produced a vigorous social backlash such that most of the Bush-era policies will continue largely unchanged, at least for the foreseeable future.19 Just as we see a widening gap between judicial recognition of rights in the abstract and the observation of those rights as a matter of fact, there appears to be an emerging dominance of proceduralist approaches, which take as a given that rights dissolve under political pressure, and, thus, are best protected by basic procedural measures. But that stance falls short in its seeming readiness to trade away rights in the face of political tension. First, it accepts the tropes du jour surrounding radical Islam—namely, that it is a unique, and uniquely apocalyptic, threat to U.S. security. In this, proceduralists do not pay adequate heed to the lessons of American history and sociology. And second, it endorses too easily the idea that procedural and structural protections will protect against substantive injustice in the face of popular and/or political demands for an outcome-determinative system that cannot tolerate acquittals. Procedures only provide protection, however, if there is sufficient political support for the underlying right. Since the premise of the proceduralist scholarship is that such support does not exist, it is folly to expect the political branches to create meaningful and robust protections. In short, a witch hunt does not become less a mockery of justice when the accused is given the right to confront witnesses. And a separate system (especially when designed for demonized “others,” such as Muslims) cannot, by definition, be equal. In the end, we urge a fuller embrace of what Scheingold called “the politics of rights,” which recognizes the contingent character of rights in American society. We agree with Mari Matsuda, who observed more than two decades ago that rights are a necessary but not sufficient resource for marginalized people with little political capital.20 To be effective, therefore, we must look beyond the courts and grapple with the hard work of long-term change with, through and, perhaps, in spite of law. These are by no means new dilemmas, but the post-9/11 context raises difficult and perplexing questions that deserve study and careful thought as our nation settles into what appears to be a permanent emergency.

Legalism underpins the violence of empire and creates the conditions of possibility for liberal violence. 
Dossa ‘99

Shiraz, Department of Political Science, St. Francis Xavier University, Antigonish, Nova Scotia, “Liberal Legalism: Law, Culture and Identity,” The European Legacy, Vol. 4, No. 3, pp. 73-87,1
No discipline in the rationalized arsenal of modernity is as rational, impartial, objective as the province of law and jurisprudence, in the eyes of its liberal enthusiasts. Law is the exemplary countenance of the conscious and calculated rationality of modern life, it is the emblematic face of liberal civilization. Law and legal rules symbolize the spirit of science, the march of human progress. As Max Weber, the reluctant liberal theorist of the ethic of rationalization, asserted: judicial formalism enables the legal system to operate like a technically rational machine. Thus it guarantees to individuals and groups within the system a relative of maximum of freedom, and greatly increases for them the possibility of predicting the legal consequences of their action. In this reading, law encapsulates the western capacity to bring order to nature and human beings, to turn the ebb and flow of life into a "rational machine" under the tutelage of "judicial formalism".19 Subjugation of the Other races in the colonial empires was motivated by power and rapacity, but it was justified and indeed rationalized, by an appeal to the civilizing influence of religion and law: western Christianity and liberal law. To the imperialist mind, "the civilizing mission of law" was fundamental, though Christianity had a part to play in this program.20 Liberal colonialists visualized law, civilization and progress as deeply connected and basic, they saw western law as neutral, universally relevant and desirable. The first claim was right in the liberal context, the second thoroughly false. In the liberal version, the mythic and irrational, emblems of thoughtlessness and fear, had ruled all life-forms in the past and still ruled the lives of the vast majority of humanity in the third world; in thrall to the majesty of the natural and the transcendent, primitive life flourished in the environment of traditionalism and lawlessness, hallmarks of the epoch of ignorance. By contrast, liberal ideology and modernity were abrasively unmythic, rational and controlled. Liberal order was informed by knowledge, science, a sense of historical progress, a continuously improving future. But this canonical, secular, bracing self-image, is tendentious and substantively illusory: it blithely scants the bloody genealogy and the extant historical record of liberal modernity, liberal politics, and particularly liberal law and its impact on the "lower races" (Hobson). In his Mythology of Modern Law, Fitzpatrick has shown that the enabling claims of liberalism, specifically of liberal law, are not only untenable but implicated in canvassing a racist justification of its colonial past and in eliding the racist basis of the structure of liberal jurisprudence.21 Liberal law is mythic in its presumption of its neutral, objective status. Specifically, the liberal legal story of its immaculate, analytically pure origin obscures and veils not just law's own ruthless, violent, even savage and disorderly trajectory, but also its constitutive association with imperialism and racism.22 In lieu of the transcendent, divine God of the "lower races", modern secular law postulated the gods of History, Science, Freedom. Liberal law was to be the instrument for realizing the promise of progress that the profane gods had decreed. Fitzpatrick's invasive surgical analysis lays bare the underlying logic of law's self-articulation in opposition to the values of cultural-racial Others, and its strategic, continuous reassertion of liberalism's superiority and the civilizational indispensability of liberal legalism. Liberal law's self-presentation presupposes a corrosive, debilitating, anarchic state of nature inhabited by the racial Others and lying in wait at the borders of the enlightened modern West. This mythological, savage Other, creature of raw, natural, unregulated fecundity and sexuality, justified the liberal conquest and control of the racially Other regions.23 Law's violence and resonant savagery on behalf of the West in its imperial razing of cultures and lands of the others, has been and still is, justified in terms of the necessary, beneficial spread of liberal civilization. Fitzpatrick's analysis parallels the impassioned deconstruction of this discourse of domination initiated by Edward Said's Orientalism, itself made possible by the pioneering analyses of writers like Aime Cesaire and Frantz Fanon. Fitzpatrick's argument is nevertheless instructive: his focus on law and its machinations unravels the one concrete province of imperial ideology that is centrally modern and critical in literally transforming and refashioning the human nature of racial Others. For liberal law carries on its back the payload of "progressive", pragmatic, instrumental modernity, its ideals of order and rule of law, its articulation of human rights and freedom, its ethic of procedural justice, its hostility to the sacred, to transcendence or spiritual complexity, its recasting of politics as the handmaiden of the nomos, its valorization of scientism and rationalization in all spheres of modern life. Liberal law is not synonymous with modernity tout court, but it is the exemplary voice of its rational spirit, the custodian of its civilizational ambitions. For the colonized Others, no non-liberal alternative is available: a non-western route to economic progress is inconceivable in liberal-legal discourse. For even the truly tenacious in the third world will never cease to be, in one sense or another, the outriders of modernity: their human condition condemns them to playing perpetual catch-up, eternally subservient to Western economic and technological superiority in a epoch of self-surpassing modernity.24 If the racially Other nations suffer exclusion globally, the racially other minorities inside the liberal loop enjoy the ambiguous benefits of inclusion. As legal immigrants or refugees, they are entitled to the full array of rights and privileges, as citizens (in Canada, France, U.K., U.S—Germany is the exception) they acquire civic and political rights as a matter of law. Formally, they are equal and equally deserving. In theory liberal law is inclusive, but concretely it is routinely partial and invidious. Inclusion is conditional: it depends on how robustly the new citizens wear and deploy their cultural difference. Two historical facts account for this phenomenon: liberal law's role in western imperialism and the Western claim of civilizational superiority that pervades the culture that sustains liberal legalism. Liberal law, as the other of the racially Other within its legal jurisdiction, differentiates and locates this other in the enemy camp of the culturally raw, irreducibly foreign, making him an unreliable ally or citizen. Law's suspicion of the others socialized in "lawless" cultures is instinctive and undeniable. Liberal law's constitutive bias is in a sense incidental: the real problem is racism or the racist basis of liberal ideology and culture.25 The internal racial other is not the juridical equal in the mind of liberal law but the juridically and humanly inferior Other, the perpetual foreigner.
The alternative is to vote negative to endorse political, rather than legal restrictions on Presidential war powers authority. 
Goldsmith ‘12
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DAVID BRIN is a science-fiction writer who in 1998 turned his imagination to a nonfiction book about privacy called The Transparent Society. Brin argued that individual privacy was on a path to extinction because government surveillance tools—tinier and tinier cameras and recorders, more robust electronic snooping, and bigger and bigger databases—were growing irreversibly more powerful. His solution to this attack on personal space was not to erect privacy walls, which he thought were futile, but rather to induce responsible government action by turning the surveillance devices on the government itself. A government that citizens can watch, Brin argued, is one subject to criticism and reprisals for its errors and abuses, and one that is more careful and responsible in the first place for fear of this backlash. A transparent government, in short, is an accountable one. "If neo-western civilization has one great trick in its repertoire, a technique more responsible than any other for its success, that trick is accountability," Brin argues, "[e]specially the knack—which no other culture ever mastered—of making accountability apply to the mighty."' Brin's notion of reciprocal transparency is in some ways the inverse of the penological design known as a "panopticon," made famous by the eighteenth-century English utilitarian philosopher Jeremy Bentham. Bentham's brother Samuel had designed a prison in Paris that allowed an "inspector" to monitor all of the inmates from a central location without the prisoners knowing whether or when they were being watched (and thus when they might be sanctioned for bad behavior). Bentham described the panopticon prison as a "new mode of obtaining power of mind over mind" because it allowed a single guard to control many prisoners merely by conveying that he might be watching.' The idea that a "watcher" could gain enormous social control over the "watched" through constant surveillance backed with threats of punishment has proved influential. Michel Foucault invoked Bentham's panopticon as a model for how modern societies and governments watch people in order to control them.' George Orwell invoked a similar idea three decades earlier with the panoptical telescreen in his novel 1984. More recently, Yale Law School professor Jack Balkin used the panopticon as a metaphor for what he calls the "National Surveillance State," in which governments "use surveillance, data collection, and data mining technologies not only to keep Americans safe from terrorist attacks but also to prevent ordinary crime and deliver social services." The direction of the panopticon can be reversed, however, creating a "synopticon" in which many can watch one, including the government.' The television is a synopticon that enables millions to watch the same governmental speech or hearing, though it is not a terribly robust one because the government can control the broadcast. Digital technology and the Internet combine to make a more powerful synopticon that allows many individuals to record and watch an official event or document in sometimes surprising ways. Video recorders placed in police stations and police cars, cell-phone video cameras, and similar tools increase citizens' ability to watch and record government activity. This new media content can be broadcast on the Internet and through other channels to give citizens synoptical power over the government—a power that some describe as "sousveillance" (watching from below)! These and related forms of watching can have a disciplining effect on government akin to Brin's reciprocal transparency. The various forms of watching and checking the presidency described in this book constitute a vibrant presidential synopticon. Empowered by legal reform and technological change, the "many"—in the form of courts, members of Congress and their staff, human rights activists, journalists and their collaborators, and lawyers and watchdogs inside and outside the executive branch—constantly gaze on the "one," the presidency. Acting alone and in mutually reinforcing networks that crossed organizational boundaries, these institutions extracted and revealed information about the executive branch's conduct in war—sometimes to adversarial actors inside the government, and sometimes to the public. The revelations, in turn, forced the executive branch to account for its actions and enabled many institutions to influence its operations. The presidential synopticon also promoted responsible executive action merely through its broadening gaze. One consequence of a panopticon, in Foucault's words, is "to induce in the inmate a state of conscious and permanent visibility that assures the automatic functioning of power."' The same thing has happened in reverse but to similar effect within the executive branch, where officials are much more careful merely by virtue of being watched. The presidential synopticon is in some respects not new. Victor Davis Hanson has argued that "war amid audit, scrutiny, and self-critique" has been a defining feature of the Western tradition for 2,500 years.' From the founding of the nation, American war presidents have been subject to intense scrutiny and criticism in the unusually open society that has characterized the United States. And many of the accountability mechanisms described in this book have been growing since the 1970s in step with the modern presidency. What is new, however, is the scope and depth of these modern mechanisms, their intense legalization, and their robust operation during wartime. In previous major wars the President determined when, how, and where to surveil, target, detain, transfer, and interrogate enemy soldiers, often without public knowledge, and almost entirely without unwanted legal interference from within the executive branch itself or from the other branches of government.' Today these decisions are known inside and outside the government to an unprecedented degree and are heavily regulated by laws and judicial decisions that are enforced daily by lawyers and critics inside and outside the presidency. Never before have Congress, the courts, and lawyers had such a say in day-to-day military activities; never before has the Commander in Chief been so influenced, and constrained, by law. This regime has many historical antecedents, but it came together and hit the Commander in Chief hard for the first time in the last decade. It did so because of extensive concerns about excessive presidential power in an indefinite and unusually secretive war fought among civilians, not just abroad but at home as well. These concerns were exacerbated and given credibility by the rhetoric and reality of the Bush administration's executive unilateralism—a strategy that was designed to free it from the web of military and intelligence laws but that instead galvanized forces of reaction to presidential power and deepened the laws' impact. Added to this mix were enormous changes in communication and collaboration technologies that grew to maturity in the decade after 9/11. These changes helped render executive branch secrets harder to keep, and had a flattening effect on the executive branch just as it had on other hierarchical institutions, making connections between (and thus accountability to) actors inside and outside the presidency much more extensive.

Case 

AUMF is durable and unnecessary for war powers authority. 
Wittes 13 (Benjamin, editor in chief of Lawfare and a Senior Fellow in Governance Studies at the Brookings Institution, member of the Hoover Institution’s Task Force on National Security and Law, “

Coming at the AUMF Debate from a Different Angle,” March 19, 2013, http://www.lawfareblog.com/2013/03/coming-at-the-aumf-debate-from-a-different-angle/) 

In his last post, Jack made the point that the fundamental difference seemed to be that Jen and Steve believed that peacetime authorities were adequate to the terrorist threat while we harbored doubts on that point. I agree that this is a fundamental division, but there’s another one—one I suspect is equally, if not, more important: Steve and Jen seem to believe that not reauthorizing the AUMF will, in fact, trigger a cessation or diminution of the use of lethal force in counterterrorism activities. In other words, they argue that without a new AUMF, lethal counterterrorism activities would be, if not eliminated, severely constricted and limited to, for example, an immediate response to a new major attack. They contend further that while Congress might act piecemeal to authorize particular uses of force in certain extreme cases, the basic framework would be one of peace and law enforcement—in other words, an absence of military force. On the other hand, they argue, a new AUMF would allow for the continuation of lethal counterterrorism activities, and even the expansion of them—as presidents add ever more groups to a list from which removal would be nearly impossible. In other words, the stakes are high because this is a choice between war and peace.

The spirit that animates our paper, by contrast, is the suspicion that this belief is a bit less than realistic. In my view, to sketch the alternative, whoever is president is going to continue our current counterterrorism policies for the foreseeable future. Barring a Rand Paul presidency (and it will be interesting to see if either Jen or Steve endorses that prospect in the name of peace), any president is going to feel obliged to maintain counterterrorism on offense, and Congress—whining, carping, complaining all the way both that the president is being too aggressive and that he is not being aggressive enough—will go along with it, indeed, will insist upon it. That’s just the political reality. And it’s the political reality for a very simple reason that is, at its core, not about a point of law: Americans overwhelmingly prefer killing terrorists overseas to allowing them operating wiggle-room with which to attack Americans.

This counterterrorism on offense will be justified, as it has been so far, by aggressive interpretation of the AUMF as covering associated forces in geographic locales far from hot battlefields. Or it will be justified by an expansive view of Article II powers. Or it will be justified by whatever other legal means may be available. The critical point, however, is that the core strategy is simply not going to be walked back, unless there is some dramatic political shift, and most fundamentally, it’s not going to be walked back because a group of lawyers think the AUMF is no longer a vital instrument—any more than the absence of a congressional action precluded the Libya operation.

Psychoanalysis can't explain political systems
Sharpe, lecturer, philosophy and psychoanalytic studies, and Goucher, senior lecturer, literary and psychoanalytic studies – Deakin University, ‘10
(Matthew and Geoff, Žižek and Politics: An Introduction, p. 182 – 185, Figure 1.5 included) 

Can we bring some order to this host of criticisms? It is remarkable that, for all the criticisms of Žižek’s political Romanticism, no one has argued that the ultra- extremism of Žižek’s political position might reflect his untenable attempt to shape his model for political action on the curative final moment in clinical psychoanalysis. The differences between these two realms, listed in Figure 5.1, are nearly too many and too great to restate – which has perhaps caused the theoretical oversight. The key thing is this. Lacan’s notion of traversing the fantasy involves the radical transformation of people’s subjective structure: a refounding of their most elementary beliefs about themselves, the world, and sexual difference. This is undertaken in the security of the clinic, on the basis of the analysands’ voluntary desire to overcome their inhibitions, symptoms and anxieties.

As a clinical and existential process, it has its own independent importance and authenticity. The analysands, in transforming their subjective world, change the way they regard the objective, shared social reality outside the clinic. But they do not transform the world. The political relevance of the clinic can only be (a) as a supporting moment in ideology critique or (b) as a fully- fl edged model of politics, provided that the political subject and its social object are ultimately identical. Option (b), Žižek’s option, rests on the idea, not only of a subject who becomes who he is only through his (mis) recognition of the objective sociopolitical order, but whose ‘traversal of the fantasy’ is immediately identical with his transformation of the socio- political system or Other. Hence, according to Žižek, we can analyse the institutional embodiments of this Other using psychoanalytic categories. In Chapter 4, we saw Žižek’s resulting elision of the distinction between the (subjective) Ego Ideal and the (objective) Symbolic Order. This leads him to analyse our entire culture as a single subject–object, whose perverse (or perhaps even psychotic) structure is expressed in every manifestation of contemporary life. Žižek’s decisive political- theoretic errors, one substantive and the other methodological, are different (see Figure 5.1)

The substantive problem is to equate any political change worth the name with the total change of the subject–object that is, today, global capitalism. This is a type of change that can only mean equating politics with violent regime change, and ultimately embracing dictatorial government, as Žižek now frankly avows (IDLC 412–19). We have seen that the ultra- political form of Žižek’s criticism of everyone else, the theoretical Left and the wider politics, is that no one is sufficiently radical for him – even, we will discover, Chairman Mao. We now see that this is because Žižek’s model of politics proper is modelled on a pre- critical analogy with the total transformation of a subject’s entire subjective structure, at the end of the talking cure. For what could the concrete consequences of this governing analogy be?

We have seen that Žižek equates the individual fantasy with the collective identity of an entire people. The social fantasy, he says, structures the regime’s ‘inherent transgressions’: at once subjects’ habitual ways of living the letter of the law, and the regime’s myths of origin and of identity. If political action is modelled on the Lacanian cure, it must involve the complete ‘traversal’ – in Hegel’s terms, the abstract versus the determinate negation – of all these lived myths, practices and habits. Politics must involve the periodic founding of
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entire new subject–objects. Providing the model for this set of ideas, the fi rst Žižekian political subject was Schelling’s divided God, who gave birth to the entire Symbolic Order before the beginning of time (IDLC 153; OB 144–8).

But can the political theorist reasonably hope or expect that subjects will simply give up on all their inherited ways, myths and beliefs, all in one world- creating moment? And can they be legitimately asked or expected to, on the basis of a set of ideals whose legitimacy they will only retrospectively see, after they have acceded to the Great Leap Forward? And if they do not – for Žižek laments that today subjects are politically disengaged in unprecedented ways – what means can the theorist and his allies use to move them to do so?
War is down

Goldstein 11

Joshua S. Goldstein is professor emeritus of international relations at American University and author of Winning the War on War: The Decline of Armed Conflict Worldwide, Foreign Policy, September/October 2011, "Think Again: War", http://www.foreignpolicy.com/articles/2011/08/15/think_again_war?page=full
So far they haven't even been close. In fact, the last decade has seen fewer war deaths than any decade in the past 100 years, based on data compiled by researchers Bethany Lacina and Nils Petter Gleditsch of the Peace Research Institute Oslo. Worldwide, deaths caused directly by war-related violence in the new century have averaged about 55,000 per year, just over half of what they were in the 1990s (100,000 a year), a third of what they were during the Cold War (180,000 a year from 1950 to 1989), and a hundredth of what they were in World War II. If you factor in the growing global population, which has nearly quadrupled in the last century, the decrease is even sharper. Far from being an age of killer anarchy, the 20 years since the Cold War ended have been an era of rapid progress toward peace.

Armed conflict has declined in large part because armed conflict has fundamentally changed. Wars between big national armies all but disappeared along with the Cold War, taking with them the most horrific kinds of mass destruction. Today's asymmetrical guerrilla wars may be intractable and nasty, but they will never produce anything like the siege of Leningrad. The last conflict between two great powers, the Korean War, effectively ended nearly 60 years ago. The last sustained territorial war between two regular armies, Ethiopia and Eritrea, ended a decade ago. Even civil wars, though a persistent evil, are less common than in the past; there were about a quarter fewer in 2007 than in 1990.

If the world feels like a more violent place than it actually is, that's because there's more information about wars -- not more wars themselves. Once-remote battles and war crimes now regularly make it onto our TV and computer screens, and in more or less real time. Cell-phone cameras have turned citizens into reporters in many war zones. Societal norms about what to make of this information have also changed. As Harvard University psychologist Steven Pinker has noted, "The decline of violent behavior has been paralleled by a decline in attitudes that tolerate or glorify violence," so that we see today's atrocities -- though mild by historical standards -- as "signs of how low our behavior can sink, not of how high our standards have risen."
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The ballot should be used to reject legalism as a method—they can weigh the aff if they justify legalism, which is epistemologically flawed and violent.

Dossa ‘99

Shiraz, Department of Political Science, St. Francis Xavier University, Antigonish, Nova Scotia, “Liberal Legalism: Law, Culture and Identity,” The European Legacy, Vol. 4, No. 3, pp. 73-87,1
Law's imperial reach, it massive authority, in liberal politics is a brute, recurring fact. In Law's Empire, Dworkin attests to its scope and power with candour: "We live in and by the law. It makes us what we are" (vii). But he fails to appreciate that law equally traduces others, it systematically unmakes them. For Dworkin, a militant liberal legalist, law is the insiders' domain: legal argument has to be understood internally from the "judge's point of view"; sociological or historical readings are irrelevant and "perverse".2 Praising the decencies of liberal law is necessary in this world: rule of law, judicial integrity, fairness, justice are integral facets of tolerable human life. Lawfulness is and ought to be part of any decent regime of politics. But law's rhetoric on its own behalf systematically scants law's violent, dark underside, it skillfully masks law's commerce with destruction and death. None of this is visible from the internalist standpoint, and Dworkin's liberal apologia serves to mystify the gross reality of law's empire. In liberal political science, law's presumed, Olympian impartiality, is thus not a contested notion. Liberals still presuppose as a matter of course the juristic community's impartiality and neutrality, despite empirical evidence to the contrary.3 One consequence of the assumed sanctity of the judicial torso within the body politic, has been that law's genealogy, law's chronological disposition towards political and cultural questions, have simply not been of interest or concern to most liberal scholars. A further result of this attitude is the political science community's nearly total ignorance of liberal law's complicity in western imperialism, and in shaping western attitudes to the lands and cultures of the conquered natives. Liberal jurisprudence's subterranean life, its invidious consciousness is, however, not an archaic, intermittent annoyance as sensitive liberals are inclined to think: indeed law is as potent now as it has been in last two centuries in articulating a dismissive image of the native Other.
Questioning the legal institutions behind the affirmative as a prior question is necessary to asses the consequences of the plan

Pildes ‘3

Richard, An-Bryce Professor of Law, New York University School of Law, Conflicts Between American and European Views of Law: The Dark Side of Legalism, 44 Va. J. Int'l L. 145 2003-2004
Consider the question of what might be said against the view that law and courts must be the mechanisms by which political power is channeled or overseen. To explore that question, we need a more functionally-oriented and precise analysis of how law has worked as an actual social practice. Such an analysis seeks to penetrate beyond abstract discussion of "the rule of law" and its virtues, or the problems of "the counter-majoritarian" nature of law in democracies, and similarly vague abstractions. Instead, we should focus on the specific consequences of turning to law and courts in various contexts-especially the exceptional, singular contexts we are dealing with here-and the comparative advantages and disadvantages of law and courts versus other means of addressing the problems at issue. If the American stance toward courts has become more self-conscious of the limitations of law, one reason is that we have become more excruciatingly aware of the potential costs of turning to courts to resolve certain types of problems. If that is so, then for Americans to engage more effectively with European critics on these issues-or for internal, domestic debate as well-we need to articulate a fuller account of the vices of judicial institutions or formal legal texts, particularly in the kind of contexts at issue here. These vices are often the flip-sides of the virtues of legalism in the more routine contexts. The danger, however, is that the very qualities that make law an appealing tool in these routine contexts will obscure the ways in which those same qualities can make law more problematic in exceptional and singular contexts.
Specific applications analyzed in debates are key
Pildes ‘3

Richard, An-Bryce Professor of Law, New York University School of Law, Conflicts Between American and European Views of Law: The Dark Side of Legalism, 44 Va. J. Int'l L. 145 2003-2004
But articulating these potential limitations of law will require a more precise focus on the specific advantages and disadvantages of law itself in various, specific contexts. There is no general endorsement or critique of "legalism" as a solution to international issues that can be applied across the range of issues at stake. But many advocates for an increased role for judicial institutions and for formal legal codification in the international context do sometimes instinctively seem to believe-that is, without examining or defending the premise-that if law is absent in the regulation of international affairs, it must be that there are no meaningful checks on power at all. Instead, law should be understood as only one tool or mode of checking power in the international context, just as it is in the domestic context. There are a variety of ways states and other actors are constrained or can be constrained in the international context apart from formal legal rules and the resort to legal adjudicatory institutions. What is needed is a comparative and pragmatic analysis of the advantages and disadvantages of different modes and tools of checking power. Instead of framing the alternatives as law or "no law," these analyses and public debates ought to see law as one tool among a set of possible tools for dealing with various international issues. Law can be a useful tool in some contexts, to be sure, but one should never think the choice to turn to law is not potentially fraught with certain costs and disadvantages. Nor should the stakes be elevated to a choice between "law" or "anarchy," at least not without analysis of what alternatives to law might exist to check and regulate international affairs. The question, therefore, is not whether to turn to an idealized, "costless" regime of law. Nor should we posit any utopian vision of international harmony and consensus in the absence of law. But the sole alternative to formal law and legal institutions, both domestically and internationally, is not necessarily a regime of anarchy. The serious debate that we must have is one that understands law as one tool among many for addressing these issues, a tool that can have substantial costs-even for the very aims proponents of legalization themselves seek to realize-as well as potential advantages. The question is which tools, with what benefits and what downsides, are most appropriate for which aspects of international issues, particularly for the kind of singular, momentous, exceptional contexts which international debate is now addressing.
There is no reason to vote affirmative—there is no connection between the recommendations of the 1AC and material agency.

Schlag ‘90 (Pierre, professor of law at the University of Colorado, Stanford Law Review, lexis, AM)

In fact, normative legal thought is so much in a hurry that it will tell you what to do even though there is not the slightest chance that you might actually be in a position to do it. For instance, when was the last time you were in a position to put the difference principle n31 into effect, or to restructure [*179] the doctrinal corpus of the first amendment? "In the future, we should. . . ." When was the last time you were in a position to rule whether judges should become pragmatists, efficiency purveyors, civic republicans, or Hercules surrogates? Normative legal thought doesn't seem overly concerned with such worldly questions about the character and the effectiveness of its own discourse. It just goes along and proposes, recommends, prescribes, solves, and resolves. Yet despite its obvious desire to have worldly effects, worldly consequences, normative legal thought remains seemingly unconcerned that for all practical purposes, its only consumers are legal academics and perhaps a few law students -- persons who are virtually never in a position to put any of its wonderful normative advice into effect.
ov

Rejecting racism is a d-rule

Memmi 2K 
(Albert, Professor Emeritus of Sociology @ U of Paris, Naiteire, Racism, Translated by Steve Martinot, p. 163-165)

The struggle against racism will be long, difficult, without intermission, without remission, probably never achieved. Yet, for this very reason, it is a struggle to be undertaken without surcease and without concessions. One cannot be indulgent toward racism; one must not even let the monster in the house, especially not in a mask. To give it merely a foothold means to augment the bestial part in us and in other people, which is to diminish what is human. To accept the racist universe to the slightest degree is to endorse fear, injustice, and violence. It is to accept the persistence of the dark history in which we still largely live. it is to agree that the outsider will always be a possible victim (and which man is not himself an outsider relative to someone else?. Racism illustrates, in sum, the inevitable negativity of the condition of the dominated that is, it illuminates in a certain sense the entire human condition. The anti-racist struggle, difficult though it is, and always in question, is nevertheless one of the prologues to the ultimate passage from animosity to humanity. In that sense, we cannot fail to rise to the racist challenge. However, it remains true that one’s moral conduit only emerges from a choice: one has to want it. It is a choice among other choices, and always debatable in its foundations and its consequences. Let us say, broadly speaking, that the choice to conduct oneself morally is the condition for the establishment of a human order, for which racism is the very negation. This is almost a redundancy. One cannot found a moral order, let alone a legislative order, on racism, because racism signifies the exclusion of the other, and his or her subjection to violence and domination. From an ethical point of view, if one can deploy a little religious language, racism is ‘the truly capital sin. It is not an accident that almost all of humanity’s spiritual traditions counsels respect for the weak, for orphans, widows, or strangers. It is not just a question of theoretical morality and disinterested commandments. Such unanimity in the safeguarding of the other suggests the real utility of such sentiments. All things considered, we have an interest in banishing injustice, because injustice engenders violence and death. Of course, this is debatable. There are those who think that if one is strong enough, the assault on and oppression of others is permissible. Bur no one is ever sure of remaining the strongest. One day, perhaps, the roles will be reversed. All unjust society contains within itself the seeds of its own death. It is probably smarter to treat others with respect so that they treat you with respect. “Recall.” says the Bible, “that you were once a stranger in Egypt,” which means both that you ought to respect the stranger because you were a stranger yourself and that you risk becoming one again someday. It is an ethical and a practical appeal—indeed, it is a contract, however implicit it might be. In short, the refusal of racism is the condition for all theoretical and practical morality because, in the end, the ethical choice commands the political choice, a just society must be a society accepted by all. If this contractual principle is not accepted, then only conflict, violence, and destruction will be our lot. If it is accepted, we can hope someday to live in peace. True, it is a wager, but the stakes are irresistible. 
Also turns the case
Eric A. Posner and Adrian Vermeule 11, law profs at the University of Chicago and Harvard, Demystifying Schmitt, January, http://www.law.uchicago.edu/files/file/333-eap-Schmitt.pdf
If Congress cannot regulate in advance of emergencies, might it not be able to regulate once the emergency begins? The problem is that in the early stages of the emergency, the legislature is hampered by its many-headed structure. Large bodies of people deliberate and act slowly (unless they act as mobs). The best that the legislature can do is ratify the executive’s actions by blessing it with a retroactive authorization, or call a halt to the executive’s response by defunding it. As the emergency matures, the legislature continues to be hampered. Crises unfold in an unpredictable fashion; secrecy will be at a premium. Public deliberation compromises secrecy; the unpredictability of the threat eliminates the value of lawmaking. The legislature’s role in the emergency is marginal. It can grant or withhold political support; and it can legislate along the margins. The legislature may be able to undermine the executive response by defunding it, but it will rarely do so because some response is always better than none. The problem for the legislature is that it cannot make policy in a fine-grained way; its choice—broad support or none at all—is no choice at all. Anticipating a body of literature in positive political theory, Schmitt noted that “the extraordinary lawmaker [i.e. the President of the Reich] can create accomplished facts in opposition to the ordinary legislature. Indeed, especially consequential measures, for example, armed interventions and executions, can, in fact, no longer be set aside.”31 The President’s first-mover role – the “presidential power of unilateral action”32 – implies that he can create a new status quo that constrains Congress’ subsequent response, both in practical terms and because the President can use his veto powers to block legislative attempts to restore the status quo ante. Courts face similar problems. Detailed statutes enacted before the emergency will seem antiquated and inapt. Courts will feel pressure to interpret them loosely or use procedural obstacles to avoid their application. For this reason, violations of FISA and the Anti-Torture Act never led to prosecutions. Vague statutes enacted before and after the emergency provide no rule of decision, and courts are reluctant to substitute their views about policy for those of the executive, which has far more expertise and resources. Commentators have urged courts to use constitutional norms or even international law to control the executive, but these norms also prove to be ambiguous standards rather than clear-cut rules. To apply such standards, courts would have to engage in judicial policymaking. But judges do not believe that they have the information or expertise to make policy during emergencies and so they have seldom taken this approach.

This embrace of liberal warfare results in a global state of war on a planetary scale – turns their biopower impacts

Brad Evans, lecturer in the School of Politics and International Studies at the University of Leeds, and Michael Hardt, Professor of Literature and Italian at Duke University, 2010, Barbarians to Savages: Liberal War Inside and Out, Theory & Event Volume 13, Issue 3
Evans: One of the most important aspects of your work has been to argue why the original sentiment which provoked Deleuze and Guattari’s Nomadology narrative needed to be challenged. With the onset of a global war machine which showed absolutely no respect for state boundaries, matched by the rise of many local fires of resistance which had no interest in capturing state power, the sentiment that “History is always written from the victory of States” could now be brought firmly into question. On a theoretical level alone, the need to bring the Nomadology Treatise up to date was an important move. However, there was something clearly more at stake for you than simply attempting to canonise Deleuze and Guattari. One gets the impression from your works that you were deeply troubled by what was taking place with this new found humanitarianism. Indeed, as you suggest, if we accept that this changing political terrain demanded a rewriting of war itself—away from geo-political territorial struggles which once monopolised the strategic field, towards bio-political life struggles whose unrelenting wars were now to be consciously fought for the politics of all life itself, then it could be argued that the political stakes could not be higher. For not only does a bio-political ascendency force a re-conceptualisation of the war effort—to include those forces which are less militaristic and more developmental (one can see this best reflected today in the now familiar security mantra “War by Other Means”), but through this process a new paradigm appears which makes it possible to envisage for the first time in human history a Global State of War or a Civil War on a planetary scale.
Whilst it was rather easy to find support for this non-State paradigm during the 1990’s—especially when the indigenous themselves started writing of the onset of a Fourth World War which was enveloping the planet and consuming everybody within, some have argued that the picture became more clouded with the invasion of Iraq which was simply geo-politics as usual. The familiar language that has been routinely deployed here would be of US Exceptionalism. My concern is not really to attend to this revival of an out-dated theoretical persuasion. I agree with your sentiments in Multitude that this account can be convincingly challenged with relative ease. Foucault has done enough himself to show that Liberal War does not demand a strategic trade-off between geo-political and biopolitical aspirations. They can be mutually re-enforcing, even, or perhaps more to the point, especially within a global Liberal Imaginary. And what is more, we should not lose sight of the fact that it was when major combat operations were effectively declared over, that is when the borderlands truly ignited. My concerns today are more attuned to the post-Bush era, which going back to the original War on Terror’s life-centric remit is once again calling for the need to step up the humanitarian war effort in order to secure the global peace. Indeed, perhaps more worrying still, given that the return of the Kantian inspired humanitarian sensibility can now be presented in an altogether more globally enlightened fashion, offering a marked and much needed departure from the destructive but ultimately powerless (in the positive sense of the word) self-serving neo-con, then it is possible to detect a more intellectually vociferous shift taking place which is rendering all forms of political difference to be truly dangerous on a planetary scale. With this in mind, I would like your thoughts on the Global State of War today. What for instance do you feel have been the most important changes in the paradigm since you first proposed the idea? And would you argue that war is still the permanent social relation of global rule?

Hardt: The notion of a global civil war starts from the question of sovereignty. Traditionally war is conceived (in the field of international relations, for instance, or in international law) as armed conflict between two sovereign powers whereas civil war designates conflict within a single territory in which one or both of the parties is not sovereign. War designates, in other words, a conflict in some sense external to the structures of sovereignty and civil war a conflict internal to them. It is clear that few if any of the instances of armed conflict around the world today fit the classic model of war between sovereign states. And perhaps even the great conflicts of the cold war, from Korea and Vietnam to countries throughout Latin America, already undermined the distinction, draping the conflict between sovereign states in the guise of local civil wars. Toni Negri and I thus claimed that in our era there is no more war but only civil wars or, really, a global civil war. It is probably more precise to say instead that the distinction between war and civil war has been undermined, in the same way that one might say, in more metaphorical terms, not that there is no more outside but rather that the division between inside and outside has been eroded.

This claim is also widely recognized, it seems to me, among military and security theorists. The change from the framework of war to that of civil war, for instance, corresponds closely to thinking of armed conflicts as not military campaigns but police actions, and thus a shift from the external to the internal use of force. The general rhetorical move from war to security marks in more general terms a similar shift. The security mantra that you cite – “war by other means” – also indicates how the confusion between inside and outside implies the mixture of a series of fields that are traditionally separate: war and politics, for example, but also killing and generating forms of social life. This opens a complicated question about the ways in which contemporary military actions have become biopolitical and what that conception helps us understand about them.

Rather than pursuing that biopolitical question directly, though, I want first to understand better how the shift in the relationship between war and sovereignty that Toni and I propose relates to your notion of liberal and humanitarian war. In a war conventionally conceived, it is sufficient for the two sovereign powers to justify their actions primarily on the basis of national interest as long as they remain within the confines of international law. Whereas those inside , in other words, are at least in principle privilege to the liberal framework of rights and representation, those outside are not. When the relationship of sovereignty shifts, however, and the distinction between inside and outside erodes, then there are no such limits of the liberal ideological and political structures. This might be a way of understanding why contemporary military actions have to be justified in terms of discourses of human rights and liberal values. And this might be related, in turn, to what many political theorists analyze as the decline of liberal values in the US political sphere at the hands of neoliberal and neoconservative logics.1 In other words, perhaps when the division declines between the inside and outside of sovereignty, on the one hand, the liberal logic must be deployed (however inadequately) to justify the use of violence over what was the outside while, on the other, liberal logics are increasingly diluted or suppressed in what was the inside.

Evans: What I am proposing with the “Liberal War Thesis” borrows from some pioneering works which have already started to cover the main theoretical ground2. Central to this approach is an attempt to critically evaluate global Liberal governance (which includes both productive and non-productive elements) by questioning its will to rule. Liberal Peace is thus challenged, not on the basis of its abstract claims to universality—juridical or otherwise, but precisely because it’s global imaginary shows a remarkable capacity to wage war—by whatever means—in order to govern all species life. This is not, then, to be confused with some militaristic appropriation of the democratic body politic—a situation in which Liberal value systems have been completely undermined by the onslaught of the military mind. More revealing, it exposes the intricate workings of a Liberal rationality whose ultimate pursuit is global political dominance. Traces of this account can no doubt be found in Michael Ignatieff’s (completely sympathetic) book Empire Lite, which notes how the gradual confluence between the humanitarian and the military has resulted in the onset of an ostensibly humanitarian empire that is less concerned with territory (although the State no doubt still figures) than it is with governing life itself for its own protection and betterment. Liberalism as such is considered here (à la Foucault) to be a technology of government or a means for strategising power which taking life to be its object feels compelled to wager the destiny of humanity against its own political strategy. Liberalism can therefore be said to betray a particularly novel strategic field in which the writing of threat assumes both planetary (macro-specific) and human (micro-specific) ascriptions. Although it should be noted that it is only through giving the utmost priority to life itself—working to secure life from each and every threats posed to an otherwise progressive existence, that its global imaginary could ever hold sway. No coincidence then that the dominant strategic paradigm for Liberals is Global Human Security. What could therefore be termed the Liberal problematic of security of course registers as a Liberal bio-politics of security, which in the process of promoting certain forms of life equally demands a re-conceptualisation of war in the sense that not every life lives up to productive expectations, let alone shows its compliance.

In a number of crucial ways, this approach offers both a theoretical and empirical challenge to the familiar IR scripts which have tended to either valorise Liberalism’s visionary potential or simply castigate its misguided idealism. Perhaps the most important of these is to insist upon a rewriting of the history of Liberalism from the perspective of war. Admittedly, there is much work to be done here. Not least, there is a need to show with greater historical depth, critical purpose, and intellectual rigour how Liberal war (both externally and internally) has subsequently informed its juridical commitments and not vice versa. Here I am invariably provoking the well rehearsed “Laws of War” sermon, which I believe more accurately should be rephrased to be the “Wars of Law”. Nevertheless, despite this pressing need to rewrite the Liberal encounter in language whose familiarity would be capable of penetrating the rather conservative but equally esoteric/specialist field of International Relations, sufficient contemporary grounds already exist which enable us to provide a challenging account of global civil war from the perspective of Liberal bio-political rule. Michael Dillon and Julian Reid’s The Liberal Way of War encapsulates these sentiments, with the following abridged passage worth quoting:

    A bio-political discourse of species existence is also a bio-political discourse of species endangerment. As a form of rule whose referent object is that of species existence, the liberal way of rule is simultaneously also a problematisation of fear and danger involving threats to the peace and prosperity of the species. Hence its allied need, in the pursuing the peace and prosperity of the species, to make war on whatever threatens it. That is the reason why liberal peacemaking is lethal. Its violence a necessary corollary of the aporetic character of its mission to foster the peace and prosperity of the species... There is, then, a martial face to liberal peace. The liberal way of rule is contoured by the liberal way of war... Liberalism is therefore obliged to exercise a strategic calculus of necessary killing, in the course of which calculus ought to be able to say how much killing is enough...[However] it has no better way of saying how much killing is enough, once it starts killing to make life live, than does the geopolitical strategic calculus of necessary killing’3. 

This brings me to the problem of the inside/outside. On the face of it, it is quite suggestive to account for this conflation by acknowledging the onset of a global political imaginary that no longer permits any relationship with the outside. One could then support the types of hypothesis you mention, which rather than affirming the best of the enlightened Liberal tradition actually correlate the hollowing out of Liberal values to the inability to carve out any meaningful distinctions between inside/outside, peace/war, friend/enemy, good/evil, truth/falsehood and so forth. However, whilst this approach would no doubt either re-enforce the militaristic paradigm or raise further critical doubts about the post-modern/post-structural turn in political thought, it is nevertheless misleading. The collapses of these meaningful distinctions are not inimical to Liberal rationality. To the contrary, the erosion of these great dialectical interplays now actually provides Liberalism with its very generative principles of formation. I felt that you began to explore this in Empire by noting how Foucault’s bio-politics was inadequate to our complex, adaptive and emergent times. To rectify this, Deleuze’s notion of Control Societies was introduced which is more in line with contemporary systems of rule.

My interest in this however is what actually lies behind. Namely, the realisation that societies of control are informed by a fundamental change in the bio-political account of life, which although giving more to life in terms of its potentiality, equally presents life in an altogether more dangerous light. This reveals what I would term the Liberal Paradox of Potentiality—revealing also contemporary Liberalism’s irresolvable bio-political aporia. On the one hand, it is recognised that the body which is liberated from the former disciplinary regimes is a body whose capacity to be free is assumed to increase exponentially. With Liberal freedom here not implying that every situation always presents a certain degree of freedom, or for that matter that one can simply “be free”, but that freedom is something which needs to be continually produced. And yet it is precisely because a body is now endowed with adaptive and emergent qualities—capable of becoming other than what was once epistemologically certain, that a life sets off more alarms. After all, who knows what a body is now capable of doing? Deleuze’s reading of Spinoza thus reads rather prophetic. For what a body is capable of becoming is the war cry heeded by contemporary security practitioners. This is reflected by recent developments in the field of counter-terrorism. A marked shift is now clearly taking place in this field which is moving us away from the traditional actions (punish after the event) or intentions (punish if intentions can be established) based approaches, tending instead towards a more pervasive capabilities assessment (punish if one can establish the capability to strike).

Hardt: I find it interesting how the decline of the division between inside and outside does not undermine liberal rationality, as you say, from the perspectives or in the fields of International Relations and Security Studies but does undermine the logic of a variety of liberal and radical democratic projects in the field of Political Theory. It seems to me that the collapse of a meaningful distinction between inside and outside is inimical to liberal democracy or radical democracy for these authors. For the critique and/or redemption of liberal democracy in political theorists such as William Connolly and Wendy Brown a discrete and bounded space is required for the effectiveness of liberal rights, formal equality, freedoms, and representation. Ernesto Laclau’s notion of the people, Chantal Mouffe’s concept of hegemony, and Etienne Balibar’s idea of citizenship (even in a supranational context such as Europe) all similarly require a delimited sovereign space and a specific population. The focus in all these cases, it seems to me, is not on the outside or the conflict across the inside/outside border but rather on the circumscribed nature of the inside. The people to whom these notions of liberal or radical democracy apply must be determinate and limited. That is not to say, I should repeat, that the projects of these political theorists require the definition of an enemy or focus on mechanisms of exclusion, but rather that they rely on a definite conception of the “inside,” that is, a coherent social body (such as a people) and a delimited sovereign space (whether national or not).

impact—scientism 

They concede the plan reinforces a false sense of scientism – legal liberalism upholds false rational choice approaches that assume that tweaking the law to plug up centralized abuses of power holds the same efficacy as rewriting circuitry 

The impact is genocide and extinction

Yates 10
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http://vmyates.posterous.com/when-science-became-doctrine
cites TODOROV Tzvetan Todorov (Bulgarian: Цветан Тодоров) (born March 1, 1939 in Sofia) is a Franco-Bulgarian philosopher. He has lived in France since 1963 writing books and essays about literary theory, thought history and culture theory.  Todorov has published a total of 21 books, including The Poetics of Prose (1971), Introduction to Poetics (1981), The Conquest of America (1982), Mikhail Bakhtin: The Dialogical Principle (1984), Facing the Extreme: Moral Life in the Concentration Camps (1991), On Human Diversity (1993), Hope and Memory (2000), and Imperfect Garden: The Legacy of Humanism (2002). Todorov's historical interests have focused on such crucial issues as the conquest of The Americas and the Nazi and Stalinist concentration camps.

Held at the RSA in December, Tzvetan Todorov’s discussion of the enlightenment was altogether thought provoking, however it was a minor reference that really caught my attention. Todorov highlighted what he thought to be one fault line left by the enlightenment movement, namely the idea that science can take us anywhere and can teach us everything. A relatively benign concept, it was initially recognized by enlightenment thinkers as both fallible and containing limitations. It has been steadily revolutionized, however, to the point where “scientism” forms what many conceive of as an ideological movement. The basic understanding of scientism is that it is a view that espouses the superiority of science over all other interpretations of life, for example the religious and philosophical. The radicalization is in the overreaching of the discipline into other areas where scientific enquiry may not have jurisdiction, and the sense that there is no other appropriate means of interpreting our reality.  Todorov discussed scientism as fuelling the evolution of totalitarianism within Europe through the growing sense of biological understanding. Resultantly, we are capable of accelerating the work of nature and eliminating whatever is perceived as a “lower” form of life. An apt example that could be brought in would be the prominence of scientific experimentation and profiling used under the Nazi regime, or even the elimination of bourgeois or minority groups, a commonly repeated formula in European history. For Todorov the permanent cycle of ‘improvement’ we are seeing from science is dangerous, potentially leading us on a path which could very well end disastrously, either for environmental reasons, or because of the encroaching involvement of science in the creation or reconfiguration of humans. And this is something with which ethicists in particular have been grappling for as long as science has been experimentally intervening with humans; the fear that in offering the ability to, for example, ‘design’ our children we will create a race which eliminates everything that is seen as an ‘unwanted characteristic’
at perm

The permutation is coopted and the alternative is a pre-requisite—legalism crowds out our method—that’s marguilies—the alt is a pre-requisite

Knox ‘12

Robert, PhD Candidate, London School of Economics and Political Science. !is paper was presented at the Fourth Annual Conference of the Toronto Group for the Study of International, Transnational and Comparative Law and the Towards a Radical International Law workshop, “Strategy and Tactics,” 

this warning is of great relevance to the type of ‘strategic’ interventions advocated by the authors. there are serious perils involved in making any intervention in liberal-legalist terms for critical scholars. the first is that – as per their own analysis – liberal legalism is not a neutral ground, but one which is likely to favour certain claims and positions. Consequently, it will be incredibly difficult to win the argument. Moreover, even if the argument is won, the victory is likely to be a very particular one – inasmuch as it will foreclose any wider consideration of the structural or systemic causes of any particular ‘violation’ of the law. All of these issues are to some degree considered by the authors.44 However, given the way in which ‘strategy’ is understood, the effects of these issues are generally confined to the immediate, conjunctural context. As such, the emphasis was placed upon the way that the language of liberal legalism blocked effective action and criticism of the war.45 Much less consideration is placed on the way in which advancing such argument impacts upon the long term effectiveness of achieving the strategic goals outlined above. Here, the problems become even more widespread. Choosing to couch the intervention in liberal legal terms ultimately reinforces the structure of liberal legalism, rendering it more difficult to transcend these arguments.46 In the best case scenario that such an intervention is victorious, this victory would precisely seem to underscore the liberal position on international law. Given that international law is in fact bound up with processes of exploitation and domination on a global scale, such a victory contributes to the legitimation of this system, making it very difficult to argue against its logic. this process takes place in three ways. Firstly, by intervening in the debate on its own terms, critical scholars reinforce those very terms, as their political goals are incorporated into it.47 It can then be argued the law is in fact neutral, because it is able to encompass such a wide variety of viewpoints. Secondly, in discarding their critical tools in order to make a public intervention, these scholars abandon their structural critique at the very moment when they should hold to it most strongly. that is to say, that at the point where there is actually a space to publicise their position, they choose instead to cleave to liberal legalism. thus, even if, in the ‘purely academic’ context, they continue to adhere to a ‘critical’ position, in public political terms, they advocate liberal legalism. Finally, from a purely ‘personal’ standpoint, in advocating such a position, they undercut their ability to articulate a critique in the future, precisely because they will be contradicting a position that they have already taken. the second point becomes increasingly problematic absent a guide for when it is that liberal legalism should be used and when it should not. Although the ‘embrace’ of liberal legalism is always described as ‘temporary’ or ‘strategic’, there is actually very little discussion about the specific conditions in which it is prudent to adopt the language of liberal legalism. It is simply noted at various points that this will be determined by the ‘context’.48 As is often the case, the term ‘context’ is invoked49 without specifying precisely which contexts are those that would necessitate intervening in liberal legal terms. Traditionally, such a context would be provided by a strategic understanding. that is to say, that the specific tactics to be undertaken in a given conjunctural engagement would be understood by reference to the larger structural aim. But here, there are simply no considerations of this. It seems likely therefore, that again context is understood in purely tactical terms. Martti Koskenniemi can be seen as representative in this respect, when he argued: What works as a professional argument depends on the circumstances. I like to think of the choice lawyers are faced with as being not one of method (in the sense of external, determinate guidelines about legal certainty) but of language or, perhaps better, of style. the various styles – including the styles of ‘academic theory’ and ‘professional practice’ – are neither derived from nor stand in determinate hierarchical relationships to each other. the final arbiter of what works is nothing other than the context (academic or professional) in which one argues.50 On this reading, the ‘context’ in which prudence operates seems to the immediate circumstances in which an intervention takes place. this would be consistent with the idea, expressed by the authors, that the ‘strategic’ context for adopting liberal legalism was that the debate was conducted in these terms. But the problem with this understanding is surely evident. As critical scholars have shown time and time again, the contemporary world is one that is deeply saturated with, and partly constituted by, juridical relations.51 Accordingly, there are really very few contexts (indeed perhaps none) in which political debate is not conducted in juridical terms. A brief perusal of world events would bear this out.52 the logical conclusion of this would seem to be that in terms of abstract, immediate effectiveness, the ‘context’ of public debate will almost always call for an intervention that is couched in liberal legalist terms. This raises a final vital question about what exactly distinguishes critical scholars from liberal scholars. If the above analysis holds true, then the ‘strategic’ interventions of critical scholars in legal and political debates will almost always take the form of arguing these debates in their own terms, and simply picking the ‘left’ side. thus, whilst their academic and theoretical writings and interventions may (or may not) retain the basic critical tools, the public political interventions will basically be ‘liberal’. The question then becomes, in what sense can we really characterise such interventions (and indeed such scholars) as ‘critical’? The practical consequence of understanding ‘strategy’ in essentially tactical terms seems to mean always struggling within the coordinates of the existing order. Given the exclusion of strategic concerns as they have been traditionally understood, there is no practical account for how these coordinates will ever be transcended (or how the debate will be reconfigured). As such, we have a group of people struggling within liberalism, on liberal terms, who may or may not also have some ‘critical’ understandings which are never actualised in public interventions. We might ask then, apart from ‘good intentions’ (although liberals presumably have these as well) what differentiates these scholars from liberals? Because of course liberals too can sincerely believe in political causes that are ‘of the left’. It seems therefore, that just as – in practical terms – strategic essentialism collapses into essentialism, so too does ‘strategic’ liberal legalism collapse into plain old liberal legalism.53

Overcoming structural factors via the alt is a pre-requisite
Knox ‘12

Robert, PhD Candidate, London School of Economics and Political Science. !is paper was presented at the Fourth Annual Conference of the Toronto Group for the Study of International, Transnational and Comparative Law and the Towards a Radical International Law workshop, “Strategy and Tactics,” 

‘Lawfare’ is a very specific term which refers to the idea that international law is a part of modern warfare, and can be used as a weapon by both sides.21 But in this instance the particular usage implies a more general idea about the relationship between international law and the political process. Essentially, critical scholars argue that rather than international law being outside of relations of power, exploitation and domination it is already ‘part of the problem’, that is to say that international law has played and continues to play a role in constituting and legitimating these relations.22 this is because it at least partially creates the conditions in which political and economic power is exercised – by granting certain types of property, allowing certain types of violence, locating certain agents within certain social positions and granting them certain powers etc.23 In this view, law is not simply a negative relationship that constrains action, but also one that sets the conditions in which action takes place, enabling relations of domination and exploitation. the final element is that of ‘structural bias’. the following comment from Martti Koskenniemi gives a glimpse into how it has been understood by critical scholars. Koskenniemi argues that irrespective of the formal openness entailed by indeterminacy ‘the system still de facto prefers some outcomes or distributive choices to other outcomes or choices ... even if it is possible to justify many kinds of practices through the use of impeccable professional argument, there is a structural bias in the relevant legal institutions that makes them serve typical, deeply embedded preferences, and that something we feel that is politically wrong in the world is produced or supported by that bias.’.24 Whilst there are problems with this specific formulation, it does the final core insight of critical international lawyers, namely that law is not a neutral framework through which all interests can be equally expressed, but one which will systematically favour some interests over others.25 Provisionally then, these positions point to a theory about law and legal argument which argues that it occupies a central role in international politics. In this vision, international law helps to constitute and enable those relations that critical scholars want to fight and is not a ‘neutral’ instrument through which any actors can pursue their interests. Crucially, this is a theory about the structure of law and legal argument, which is not concerned with specific legal rules should be deployed or the outcomes of specific legal decisions, but is rather about the broader the relationship between law and social phenomena. these positions stand in contrast to the mainstream, liberal understanding of international law. the liberal position is the precise inverse of the critical one outlined above. In this understanding, international law is seen as a determinate body of rules, through which various interests could be expressed. Here international law is not said to be constitutive of relations of exploitation of domination, but rather to have played a crucial role in ending such relations historically (particularly in the case of colonialism) and in the present conjuncture to be systematically violated and abused by various superpowers.26 In this account international law is at worst a ‘neutral’ vessel, and at best the rule of law (as distinct from particular laws) is a force for good. This liberal understanding is one not simply held by lawyers or academic commentators, but is also the ‘common sense’ understanding of international law that structures public debate.27 Much of this debate proceeds on the understanding that various imperial actions are illegal, must be shown to be so, and contested in these terms.28 the applicability of the strategy and tactics distinction should be obvious here. On the one hand we have a group of scholars advancing a structural critique of international law that is, in the limited sense outlined above, ‘revolutionary’. On the other hand, they operate in a context in which the majority of individual struggles – over wars, detention of ‘terrorists’, debt etc. – are conducted in such a way as directly militates against this critique. thus we have the example of the ‘revolutionary’ critique (of organic moments) in a non-revolutionary period. What, in this context, would a strategic objective look like? Despite the previously mentioned theoretical and political diversity in critical international legal scholarship, the common ‘organic’ analysis of international law provides a basic idea of the form such a strategic goal might assume. there are two obvious variants of strategy here. First, there is what we might call the ‘idealist’ variant. In this account the primary problem to be dealt with is that the ideas of liberal legalism have a hold over policy makers and the public. Consequently, strategic aim would be to reconfigure the debate in such a way that the structural critique of the mainstream would be strengthened, with the eventual aim of constituting it as a hegemonic understanding of international law.29 Second, there is a materialist approach, which would stress that the material basis of the problems outlined above. On this account, one cannot understand the structuring features of the law and legal argument on their own terms, or simply as ‘ideas’. Rather, they need to be understood on the basis of ‘the material conditions of existence’ that is to say those ‘definite and necessary relations of production that human beings enter into independently of their will’.30 As such, it is social and economic forces and relationships which generate indeterminacy, lawfare and structural bias. this means that a strategic goal would necessarily involve overcoming the social relationships that give rise to the problems outlined above, involving action to transform the material conditions of our existence.31 In practical terms, of course, these are hardly mutually exclusive positions since any materialist critique relies on convincing people of its validity.32 the point is that both of these objectives are strategic and so are not directly concerned with winning arguments on the terms of liberal legalism (that is to say, whether given actions would be legal or illegal) but rather aim at overturning those very terms.33

Individuation DA—destroys collective movements necessary for solvency

Dossa ‘99

Shiraz, Department of Political Science, St. Francis Xavier University, Antigonish, Nova Scotia, “Liberal Legalism: Law, Culture and Identity,” The European Legacy, Vol. 4, No. 3, pp. 73-87,1
LEGALISM AND THE LIBERAL ORDER

In liberal theory and practice, law lies at the core of politics: legislation, policy, projects are fashioned and implemented as a set of sovereign rules. Rule of law is the pride of liberal conduct, the dominion which protects liberty, resolves disputes, defends rights, punishes crimes, and hears the supplications of the politically weak for justice. Liberal theory is deeply infused with juridical metaphors, legalist analytic styles and juridical notions of rights and citizenship. In its substantive concerns, in fact, liberal political theory is often indistinguishable from legal theory or jurisprudence. The formal split between law and morals, the primacy of individual liberty and autonomy and of right over the good, the focus on the visibly factual (distinguished from values), constitute sacral tenets of liberal legality and politics. Law occupies much of the private and social terrain in liberal societies. For most liberals, this synonymity, the fusion of politics with the ideology of legalism, is not troubling: they see in law the steely foundation of fairness and justice, process and procedure, capsulated in the doctrine of the rule of law. No other department of civilized life offers, in this view, comparable resources and the possibilities for justice. That this ideal is rarely realized, has not dissuaded liberals from supposing that law-based politics is the only politics worth defending. To liberals, law is distilled, honed reason: fidelity to its rules yields rational and impartial judgments. Law in this rendering is the nucleus of civilized life, of rights against the state, against social engineers with grand moral visions. Law's aficionados acclaim it as disinterested, intrinsically unbiased, non-ideological, fair and just. Lawful politics in the real world is a far cry from this idolized depiction. For one critic, espousing a view shared by the Critical Legal and Critical Race theory movement, the law is "profoundly political", neither innocent nor neutral, and "the Rule of Law is a sham" despite its facade of cool rationality.7 Not all liberal political theorists are sanguine about the juridical usurpation of politics. Judith Shklar for one has radically questioned this legalistic trend in political argument. In her critical text, Legalism, she has argued that this formalist legal ethos is manifestly ideological and complacently oblivious to the intimacy between law and violence, law and politics, law and moral prejudice. Legalism, among other claims, denies "both the political provenance and the [political] impact of judicial decisions": it asserts the "belief that law is not only separate from political life but that it is a mode of social action superior to mere politics".8 This astonishing displacement of the ancient classical Greek ideal of just regime (good society), balancing and harmonising claims for the sake of the common good, has yielded a crass, impoverished, instrumental definition of justice. Justice is now "the most legal of virtues" (Hart), defined as "the commitment to obeying the rules"9 : justice is not the uniquely political virtue as Plato and Aristotle had thought. Liberal legalism scants the ideals of communal harmony and collective good, it only recognises individual interest, desire, possessiveness, within the bounds of the rules: this is the crux and bane of legalistic politics. In the US and in Canada, this legalistic ethic has legitimated an analytical approach to cultural and political issues that has privileged formalism, procedure, process, as emblems of rationality, efficiency, modernity: the good society or the common good is inadmissible in this methodologically rational and individualist legal outlook.10

Link—AUMF

Modifications to the AUMF are a sham that attempt to shore up the original statute, which was the perfect example of how emergency-politics overrides legal protections

Bruce G. Peabody 7, poli sci prof at Fairleigh Dickinson University, Reversing Time's Arrow: Law's Reordering of Chronology, Causality, and History, 40 Akron L. Rev. 587
One might imagine that the relationship between Congress's initial legislative intent and these ensuing efforts to apply or clarify these purposes is not difficult to describe. Presumably, using Levinson's vocabulary, these moves are either interpretations (carving out a meaning that is "immanent within the existing" n104 legislative record) or evident (and presumably impermissible) amendments of an identifiable preexisting legislative intent. n105 There are sound reasons for believing, however, that in many cases, [*608] the judiciary's ex post facto rendering of legislative intent and Congress's formal clarifications of its purposes actually create a congressional rationale that did not exist previously. n106 Members of Congress have sometimes contradictory and unformed reasons for voting for a bill. n107 Given the diversity and complexity of Congress and its motives, and the length (or paucity) of its deliberations, and the subsequent confusion these conversations create, in many cases it may be meaningless to talk about a single, coherent, readily identifiable legislative intention. n108 Such a purpose may only emerge after the fact, when a court or a later Congress explicitly and formally speaks to this issue. n109 These later interpretations, however, cannot claim reliable access to (or status as) the prior, undiscovered intent. Therefore, in some?perhaps most?instances, legislative intent will be fabricated by institutions and individuals temporally removed from the initial passage of a measure. n110 Again, in this way, the past is only created in the future. n111 Consider a specific example. Three days after the terrorist attacks of September 11, 2001, Congress passed a joint resolution, an "Authorization for Use of Military Force" (AUMF), permitting President Bush to use all necessary and appropriate force against those nations, [*609] organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons. n112 Given 1) the fairly cursory and contracted nature of the discussion on the AUMF, largely carried out between the Bush administration and congressional leaders ("and not through the formal committee legislation review process" n113), as well as 2) the near unanimity with which the measure was supported, n114 and 3) the sense of urgency that was coursing through the nation at the time the resolution was considered, n115 it is difficult to state clearly what Congress intended. n116 Did the resolution extend to Al Qaeda, the Taliban, or to anyone who provided aid and comfort, even of an indirect form, to members involved with the 9/11 attacks? n117 Did Congress hope to focus solely on the September 11 attacks, or a more general "war against terrorism?" n118 Did Congress wish to expand the President's ability to use military commissions and electronic surveillance through the AUMF statute? n119 These questions about legislative intent have been central to a number of legal struggles that have emerged since the law was signed by [*610] President Bush on September 18, 2001. n120 In Hamdi v. Rumsfeld, n121 for example, the Supreme Court reviewed legislative history and other materials in ruling that Congress did not intend to use the AUMF to alter the rules governing military commissions found in Article 21 of the Uniform Code of Military Justice. n122 The Bush administration has also cited the congressional AUMF in defending a secret electronic surveillance program, essentially arguing that Congress intended to give sufficient power to the President to amend or expand existing eavesdropping statutes, such as the Foreign Intelligence Surveillance Act. n123 While courts and lawmakers have sometimes characterized these debates as being about whether Congress specifically intended to support the President's actions with its AUMF measure, n124 we have good reasons to believe that the search for this "original" legislative intent may represent a quixotic errand. n125 The clearest articulation of the purposes behind the AUMF was provided by Congress (and the courts) long after it was passed into law.

case

2nc authority inevitable
Changing the AUMF causes a shift to Article II authority—that dramatically expands authority. 
Washington Pose Editorial Board 13 (“Obama’s counterterror contradiction,” May 29, 2013 http://articles.washingtonpost.com/2013-05-29/opinions/39599793_1_drone-attacks-president-obama-military-force) 

Those are legitimate concerns; we have argued for more transparency, congressional oversight and executive-branch accountability in the fight against al-Qaeda, particularly when it comes to the use of drones. Yet there’s a danger that dropping the AUMF — as opposed to tailoring it to the new conditions Mr. Obama described — will result in less restraint on presidential power, not more.
Mr. Obama didn’t delve into legal details in his speech. But the top legal advisers at the State and Defense departments during his first term have publicly argued that if the AUMF no longer applies, military attacks on terrorists can still be carried out under Article II of the Constitution, which grants the president power to defend the country against imminent attack. Most legal experts agree with that view. But as Harvard professor Jack Goldsmith argued in a recent blog post, for Mr. Obama or future presidents to conduct military operations on the scale of those now underway outside Afghanistan under Article II — as opposed to an act of Congress — “would be an unprecedented expansion of [presidential] authority.”
Realities of war fighting needs ensure authority continues beyond the AUMF. 
McAuliff 13 (Michael, Huffington Post Writer on Congress and Politics, “AUMF Repeal Bill Would End Extraordinary War Powers Granted After 9/11,” 6/10/13 http://www.huffingtonpost.com/2013/06/10/aumf-repeal-bill-war-powers_n_3416689.html) 

The questions around the AUMF are indeed difficult. In addition to being used to answer for indefinite detention and the targeted killings of Americans overseas, Congress has used the measure as a basis to pass laws expressly permitting the military to detain Americans without trial. The Obama administration has declared it will not hold U.S. citizens under that authority, but reserves the right to detain the 166 captives at Guantanamo.

But without the AUMF in force, Congress and the administration would have to decide how to deal with prisoners of war in the absence of a specific war. While dozens of captives at Guantanamo are cleared to be released, many are deemed threats to the United States who cannot be tried or let go.
"That is the most difficult kernel to pop," said Schiff. "There is still a remaining group of people for whom the evidence is either highly classified or highly problematic because it was a product of torture. And that problem remains to be solved."
Simply freeing those Guantanamo detainees is not an option, he said. "There will be a need for continued detention, even after the expiration of the AUMF," Schiff said, citing a World War II precedent for handling prisoners of war.

"I don't know that the authority to detain enemy combatants would end with AUMF. But I do think that Guantanamo ought to come to an end, ideally to match up with the expiration o the AUMF in about 18 months," he said.
Ending AUMF authorities would only broaden the scope of the conflict—nixes nexus requirement. 
Goldsmith 13 (Jack, Henry L. Shattuck Professor at Harvard Law School, served as Assistant Attorney General, Office of Legal Counsel from 2003–2004, and Special Counsel to the Department of Defense from 2002–2003, “Eight Thoughts on the Broad Reading of Article II Inherent in Bobby’s Conjecture,” May 28, 2013, http://www.lawfareblog.com/2013/05/eight-thoughts-on-the-broad-reading-of-article-ii-inherent-in-bobbys-conjecture/#more-19381) 

Third, Ben asks: “[H]ow do we feel about what we might term a militarily active peace—that is, a peace in which drone strikes and special forces operations take place regularly, a peace that is so minimally different from warfare that nobody (except Bobby) even noticed that we had transitioned from wartime to peacetime?”  As Ben implies, if Bobby is right, the Obama administration’s post-AUMF “peace” or “no more war” trope should not be taken too seriously.  It would be little more than a (domestic law) legalistic trick to say that we are not at “war” if we are regularly exercising the use of force around the globe, albeit in pinpoint fashion, just because the President would be acting in self-defense under Article II rather than pursuant to an AUMF.  We are currently engaged in numerous and manifold military and paramilitary and intelligence operations in many countries outside Afghanistan (see Mark Mazzetti’s book for a recent description).  The scale and persistence of the operations means that many of them would amount to “armed conflicts” even if they were justified as self-defense.  And with some caveats about Obama administration practice below, they should (when conducted by DOD) at a minimum trigger at least the reporting provisions (and perhaps more) under the War Powers Resolution.

Fourth, the stealth self-defensive war that Bobby describes and that I think the administration envisions in a post-AUMF world is even less bounded than the AUMF-war in this sense: force can be used wherever a threatening group meets the (slippery-at-best and auto-interpreted) “imminent threat” threshold, as long as the nation in question consents or is unwilling or unable to prevent the threat.  The Article II war, unlike the AUMF war, requires no nexus to al Qaeda or its associates.
Fifth, if it continues at anything like its current scale in a post-AUMF world, war based on Article II would be in even more need of congressional oversight and transparency than the AUMF war – especially in light the unboundedness described above, the Armed Services Committee’s apparent cluelessness about how DOD interprets its authorities today, and the Obama-era innovations of classified annexes to War Powers Resolution reports and the potential exclusion of many drone attacks from the WPR framework altogether.  The revised AUMF that Bobby, Ben, Matt, and I proposed was designed precisely to bring accountability and oversight to such an extra-AUMF war.  We have been criticized for wanting to expand the “war.”   That was not our intention, for we assumed that the “war” would continue beyond the AUMF in any event and aimed to bring more accountability and oversight to it.  Whether one likes our proposal or not, the nation must find some framework that interjects Congress into reviewing and approving the forthcoming self-defensive extra-AUMF Article II war.  (A good place to begin, and indeed a book devoted in large part to establishing a congressional legal framework to check unilateral self-defensive presidential uses of force, and excessive reliance on covert action, is Harold Koh’s The National Security Constitution.)

1nc aumf limitations bad

The aff makes the government resort to secret conflict that is less effective in combating emerging threats

Goldsmith 13 (Jack, Henry L. Shattuck Professor at Harvard Law School, served as Assistant Attorney General, Office of Legal Counsel from 2003–2004, and Special Counsel to the Department of Defense from 2002–2003, “Response to Jennifer and Steve on Statutory Authority and Next-Generation Threats,” March 18, 2013 http://www.lawfareblog.com/2013/03/response-to-jennifer-and-steve-on-statutory-authority-and-next-generation-threats/) 

Extra-AUMF threats directed at the United States are a problem today, and are will only grow worse over time.  No administration will ignore these threats.  The only issues are how the threats will be addressed, and on what legal basis.  Jennifer and Steve agree with us that such problems should be addressed through some combination of law enforcement authorities and military authorities.  And we all agree on the legal basis for law enforcement authorities.  That leaves only the question of the legal foundation for the exercise of military authorities against extra-AUMF threats.

Jennifer and Steve prefer a combination of the current AUMF and Article II.  They think that such an approach will be more limited or cabined than the one we propose.  I am skeptical.  As the administration’s “associates of associates” gambit suggests, and as the history of the past dozen years shows, and as the unilateral opening of the Niger base implies, Executive branch lawyers have many tricks up their sleeves for secret expansion of the AUMF.  Especially if these AUMF authorities are deployed only for targeting, they will likely never be reviewed by a court.  Jennifer’s and Steve’s limitation of statutory authorities to the current AUMF is thus not a recipe for ending armed conflict – it is, in light of the realities of ever-present threats, a recipe for continued armed conflict via secret and ever-more-tenuous expansions of the AUMF.   (I am a bit surprised about the ease with which Steve and Jennifer conclude that AQAP is covered by the current AUMF, so perhaps they, like the administration, embrace a relatively open-ended interpretation of the AUMF; but I note, for reasons stated in our piece, that such interpretive expansions of the AUMF are not a stable solution and are increasingly illegitimate.)  Moreover, I agree with Steve and Jennifer that Article II is a possible solution to terrorist threats; but I also believe, as we said in our piece, that “presidential action based on statutory authority has more political and legal legitimacy than action based on Article II alone.”  In addition, Steve’s and Jennifer’s proposal would include none of the clarifying (or potentially narrowing) interventions by Congress that our proposal contains.  Nor would their proposal contain the accountability mechanisms that we propose, including the relatively robust and public and deliberate administrative process for adding threatening new groups (as opposed to the secret and ad hoc way they are added now), and much “more thorough ex post reporting and auditing” than is currently the case.
Political pressures increase covert operations. 
Chesney 12 (Robert Chesney, professor at the University of Texas School of Law, nonresident senior fellow of the Brookings Institution, distinguished scholar at the Robert S. Strauss Center for International Security and Law, and Cofounder of the Lawfare Blog, “Beyond the Battlefield, Beyond Al Qaeda: The Destabilizing Legal Architecture of Counterterrorism,” August 29, 2012, U Texas School of Law, Public Law and Legal Theory Research Paper No. 227) 

Why is the shadow war aspect of U.S. counterterrorism policy growing again at the very moment when the overt military track is in decline? As an initial matter, as described above, the core al Qaeda organization is giving way, in fits and starts, to a set of regional actors who have no particular ties to the Afghan theater and may well have only the most formal of ties to al Qaeda’s remaining senior leadership. In practical terms, that means that U.S. counterterrorism operations increasingly will focus on places like Yemen and Somalia. At the same time, the decline of overt combat operations in Afghanistan will have the effect of converting that location too into something much more akin to what today obtains in Yemen and Somalia: a venue for shadow war operations. The pressures described above, militating against sustained combat operations, will push counterterrorism policy into the shadows in these locations. The more difficult it is politically to pursue the overt option, the more it becomes comparatively attractive to pursue covert or other secret means; if the latter are more affordable financially, and less abrasive diplomatically, so much the better. Next, consider the centrality of technological change to all of this. As noted above, the idea of using lethal force covertly once depending on putting specific persons in harm’s way. If we were unwilling to put U.S. persons at risk, this meant that the government had to act through local proxy forces, with all the risk that entailed—including the risk of sheer inefficacy. Technological change has utterly disrupted this calculus, creating unprecedented opportunities for projecting lethal force without reliance on proxies and with relatively little risk to U.S. personnel. Specifically, advances in drone technologies—from armed unmanned aerial vehicles like the MQ-1 Predator and the MQ-9 Reaper, to an array of stealthy surveillance devices—have given the United States an unprecedented capacity to project force into areas where we have no sustained deployments of ground forces.181 Projecting force in such areas with reduced personal risk previously required reliance on alternatives such as cruise missiles or manned aircraft sorties (though the latter certainly involved personal risk if the denied area had serious air defense capabilities).182 These were not always attractive options for commanders and policymakers because of the long lag time between the decision to strike and the actual moment of impact, as well as concerns about the precision of these platforms in terms of the accuracy of the resulting attack. Manned aircraft, moreover, generally require plausible search-and-rescue capacities that might further deter their use in the first place. The extraordinary expansion of drones in terms of both capacities and numbers from the pre-9/11 period to the present has a game-changing impact on what can be accomplished on the shadow war track (though it is true, to be sure, that drones are far more effective insofar as they rest on a foundation of intelligence-collection that may require a substantial amount of human intelligence (HUMINT)). The days of depending on long-range Tomahawk missile strikes to carry out lethal operations seem impossibly distant— and impossibly constraining, comparatively speaking. Another key enabling factor is the extent to which the shadow war model has been institutionalized and thereby entrenched. An array of developments within both the military and intelligence communities have created a sustainable and rather-impressive capacity for conducting a broad spectrum of covert and clandestine operations for counterterrorism purposes. They include a vast expansion of the authorities, budget, manpower, and other resources of Joint Special Operations Command (JSOC), as well as corresponding changes within the CIA (including, for example, a sweeping conversion of the workforce into targeting-related roles and the acquisition of a veritable drone air force).183 It also includes a remarkable amount of cooperation between the military and the CIA, both in the field and at the back-office level; in some contexts it may be more accurate to speak of JSOC and CIA capacities collectively rather than as wholly independent institutions.184 The institutionalization of shadow war capacity also has a proxy-force dimension, albeit one with complicated legal implications. The larger special operations community beyond JSOC participates in a wide array of missions around the world, including especially Foreign Internal Defense (“FID”) missions, the essence of which is to provide support to host-state security forces which in turn play the front-line role in attempting to suppress insurgents and other armed groups in their territory.185 Such missions of course have a force-multiplying effect for the host state itself, but they also can play an important role in advancing the U.S. government’s own counterterrorism efforts, eliminating the need for more overt forms of intervention that might otherwise arise; by definition, the U.S. role in such missions does not entail direct application of lethal force nor U.S.-administered detention. The role of special operations forces in the Philippines, assisting government forces in suppressing the al Qaeda-linked Abu Sayyaf movement, provides a good illustration.186 From that perspective, the proxy model if anything appears to be a still-more-discreet alternative to the direct-action focus of the shadow war described above, one that would tend to avoid legal difficulties from a U.S. perspective. The proxy model can also be viewed as part-and-parcel of the shadow war framework, however, insofar as support-oriented missions happen to provide unique opportunities for intelligence collection, building of relationships, access to airports or other facilities, and forward positioning of personnel and equipment that might later be useful for other, more direct, forms of intervention. Recent news accounts of FID or FID-like missions possibly underway in Africa allegedly illustrate this.187
Can’t solve perpetual war—DOD secrecy 

Goldsmith 13 (Jack, Henry L. Shattuck Professor at Harvard Law School, served as Assistant Attorney General, Office of Legal Counsel from 2003–2004, and Special Counsel to the Department of Defense from 2002–2003, “DOD’s Weak Rationale for Keeping Enemy Identities Secret,” 7/26/13, http://www.lawfareblog.com/2013/07/dods-weak-rationale-for-keeping-enemy-identities-secret/) 

Cora Currier at Pro Publica has an important story on why DOD won’t publish the list of AUMF “associated forces” against whom we are at war.  DOD’s rationale:

A Pentagon spokesman told ProPublica that revealing such a list could cause “serious damage to national security.”
“Because elements that might be considered ‘associated forces’ can build credibility by being listed as such by the United States, we have classified the list,” said the spokesman, Lt. Col. Jim Gregory. “We cannot afford to inflate these organizations that rely on violent extremist ideology to strengthen their ranks.”

I am quoted in the article as finding this rationale “weak,” and would like here to expand my reasoning, and add a few points.

First, DOD says it must keep the identities of our enemies secret so as not to “inflate” or enhance their “credibility.”  I suppose the idea, viewed charitably, is that being a named enemy of the United States can spur recruitment and might enhance the group’s interest in targeting U.S. interests.  Still, “inflating” the enemy is a pretty soft criterion for keeping its identity secret.  After all, the premise of for including a group on an AUMF list is that the AQ-associated force is (in the Obama administration’s typical formulation) “engaged in hostilities against the United States,” and presumably the fact of being on the receiving end of U.S. or U.S-supported military operations can be known locally and a spur to recruitment regardless of USG acknowledgment.
Review procedures are horribly inefficient

Graham and Tomatz 13 (Lindsey O. Graham, SC Senator, and Colonel Michael D. Tomatz, Chief of Operations and Information Operations Law in the Pentagon, “NDAA 2012: CONGRESS AND CONSENSUS ON ENEMY DETENTION,” Air Force Law Review, 69 A.F. L. Rev. 1, Lexis) 

On February 28, the Administration released the Section 1022 implementing procedures in the form of a Presidential Policy Directive. n122 Under the procedures a federal law enforcement agency must notify the Attorney General when there is probable cause to believe someone is a covered person under the statute. n123 In such cases, a review commences to determine if there is "clear and convincing" evidence that the custody requirement applies and to determine if the requirement should be waived in the interest of national security. The Attorney General will only issue a final determination that an individual is a "covered person" with the "concurrence of the Secretary of State, Secretary of Defense, Secretary of Homeland Security, Chairman of the Joint Chiefs of Staff, and the Director of National Intelligence." n124 The Director of the FBI must also determine that transfer will not disrupt "ongoing interrogation" or ongoing intelligence collection or compromise any national security investigation. n125 These procedural requirements are inapplicable to persons  [*24]  detained by the Department of Defense, state and local law enforcement, or a foreign government. n126 The President also delimited a number of categories where he determined waivers are in the interest of national security. n127 Whether these procedures, and in particular the lugubrious process for determining who is and is not a "covered person," will be acceptable to Congress remains to be seen. Certain restrictive aspects of the new process likely will engender close Congressional scrutiny, and over time Congress will need to decide whether further legislative intervention is necessary. Much will depend on how these procedures are applied in specific cases. There undoubtedly remains deep-seated Congressional concern that foreign al-Qaeda operatives pose a military threat and should be treated as such. While not for one moment discounting the vital, important and successful efforts of federal law enforcement authorities, if Congress perceives a persistent imbalance in favor of civilian law enforcement modes to the exclusion of essential military tools, further action is certainly a possibility.

In other sections of the signing statement, the President underscored the Administration's intention to broadly interpret what status determinations in Afghanistan are subject to the military judge/access to counsel requirements in Section 1024. n128 While the concern from the Administration centered on the potential for interference with executive prerogative, less attention has been paid  [*25]  to the more robust process requirements actually required by this section. Under current procedures in Afghanistan, there is no requirement for a status review by a military judge in long-term detention cases. n129 The 1024 statutory requirement means that in the future all persons subject to long term military detention under the AUMF framework will either have access to habeas review or to a status review by a military judge. Section 1024 fulfills a commitment that for the first time in the history of American warfare, belligerents held by the government in long-term detention during this unusual and enduring conflict will have their day in court. n130

Transparency doesn’t check secret interpretations of law—FISA proves

Rumold 13 (Mark, staff attorney at the Electronic Frontier Foundation, “A New Year, a New FISA Amendments Act Reauthorization, But the Same Old Secret Law,” January 10, 2013 https://www.eff.org/deeplinks/2013/01/new-year-new-fisa-amendments-act-reauthorization-same-old-secret-law) 

Secret Law? What Secret Law?

Senators have repeatedly complained that provisions of FISA have been secretly interpreted in ways that differ markedly from the language of the statute. These interpretations, according to the Senators, are contained in opinions issued by the FISC.

But perplexingly, both the executive branch and other members of the Senate have taken the position that, despite the secrecy of the FISC opinions, those opinions do not constitute “the law” or “secret law.” For example, Senator Feinstein, in opposing Senator Merkley’s Amendment, stated (pdf):

Nevertheless, I am concerned that what is happening is the term “secret law” is being confused with what the Foreign Intelligence Surveillance Court issues in the form of classified opinions based on classified intelligence programs.

Senator Feinstein’s statement is remarkably similar to an argument made by the DOJ in a brief in EFF’s Patriot Act Section 215 FOIA case, yet another case involving a secret interpretation of surveillance law. In that brief, the DOJ argued that EFF “attempts to conflate the meaning of the word ‘secret’ in the phrase ‘secret law’ with the use of the word ‘secret’ for national security purposes.” (pdf)

But this much is clear: when a court issues an opinion containing a significant interpretation of a public statute, that court’s opinion is the law. When the court’s opinion is withheld from the public, that opinion is a “secret,”
 even if the statute the opinion interprets is already publicly available. Because a court’s opinion constitutes the “law,” refusing to disclose those opinions to the public results in “secret law.”
The basis for the government’s secrecy claim is irrelevant: the law is still “secret” whether the opinion is classified, protected by the attorney-client privilege, or kept secret for any other of the host of legal privileges available to the government.
***1nr

Signal

CP sends the most powerful signal

Zbigniew Brzezinski, national security advisor under U.S. President Jimmy Carter, 12/3/12, Obama's Moment, www.foreignpolicy.com/articles/2012/12/03/obamas_moment
In foreign affairs, the central challenge now facing President Barack Obama is how to regain some of the ground lost in recent years in shaping U.S. national security policy. Historically and politically, in America's system of separation of powers, it is the president who has the greatest leeway for decisive action in foreign affairs. He is viewed by the country as responsible for Americans' safety in an increasingly turbulent world. He is seen as the ultimate definer of the goals that the United States should pursue through its diplomacy, economic leverage, and, if need be, military compulsion. And the world at large sees him -- for better or for worse -- as the authentic voice of America.

To be sure, he is not a dictator. Congress has a voice. So does the public. And so do vested interests and foreign-policy lobbies. The congressional role in declaring war is especially important not when the United States is the victim of an attack, but when the United States is planning to wage war abroad. Because America is a democracy, public support for presidential foreign-policy decisions is essential. But no one in the government or outside it can match the president's authoritative voice when he speaks and then decisively acts for America.

This is true even in the face of determined opposition. Even when some lobbies succeed in gaining congressional support for their particular foreign clients in defiance of the president, for instance, many congressional signatories still quietly convey to the White House their readiness to support the president if he stands firm for "the national interest." And a president who is willing to do so publicly, while skillfully cultivating friends and allies on Capitol Hill, can then establish such intimidating credibility that it is politically unwise to confront him. This is exactly what Obama needs to do now.
Says changing GOP = key - 

Congress doesn’t solve signal – Presidential leadership is key

Tobin, Senior Online Editor of Commentary magazine, 9/3/2013

(Jonathan, Congress Can’t Fill Obama’s Leadership Void, http://www.commentarymagazine.com/2013/09/03/congress-cant-fill-obamas-leadership-void-syria/)

The implications of the congressional debate that will ensue on the future of American foreign policy are clear. Given the growth of isolationism on the right and the left, Obama’s decision to punt on Syria has opened the gates for those who have advocated for an American retreat from global responsibilities to gain more influence. Even if, as it is to be hoped, a majority of both houses of Congress vote to back American action in Syria, it’s not likely that the result of what will follow in the coming days will convince the world that America is still prepared to lead. Although there are good reasons to worry about any intervention in Syria, the arguments for inaction are unpersuasive. Given the stakes involved in letting Assad survive in terms of increasing the power of his Iranian and Hezbollah allies and the precedent set in terms of allowing the use of chemical weapons, the case for action in Syria is powerful.

Boehner deserves credit for speaking up after meeting with the president and making it clear the leadership of the House of Representatives is not prepared to bow to the growing chorus of politicians who are more concerned with placing limits on the executive or opposing Obama at every turn than the need to stand up against genocidal dictators. Given the refusal of many Republicans to stand up to the Rand Paul wing of their party, it is refreshing for the normally cautious House speaker to show his willingness to put the national interest above partisan concerns.

But no matter what Boehner or people like John McCain or Peter King say this week, there is no substitute for presidential leadership. As I wrote last week, it is axiomatic that liberal Democrats are far better placed to convince a majority of Americans that military action is needed in any circumstance than a conservative Republican. Though the left is just as uncomfortable with the assertion of American power as many on the right, there is little doubt that the president is far better placed than his predecessor was or any Republican might be to rally the country behind a policy that would draw a line in the sand about weapons of mass destruction. But with Obama faltering, no one should labor under the illusion that a divided Congress can either stiffen his spin or step into the leadership vacuum he has left.

Congress has zero credibility – ruins the signal

Cook, Editor of The Cook Political Report, Columnist for the National Journal, 2011
(Charlie, “Congress Becomes a Laughingstock,” http://cookpolitical.com/story/3210)

My wife told me recently about a Facebook post by an acquaintance that held Congress up to ridicule. Apparently, the sentiment was enthusiastically endorsed by people who spanned her entire network of friends—from the most liberal to the most conservative. My wife couldn’t recall anything else that had been so universally embraced by such a politically diverse group of people.
If this debt-ceiling debate is producing any political winners or beneficiaries, they have no connection to Congress or the White House. The unfavorable ratings for both parties are climbing, and President Obama’s job-approval rating in the Gallup Poll fell to 43 percent in one recent week, tied for the lowest of his presidency. (At this writing, it is at 46 percent approval/46 percent disapproval, hardly what a president seeking reelection wants to see.) The debt-ceiling debacle has become like a bomb that keeps exploding in Washington, hurting both sides and each end of Pennsylvania Avenue, effectively damaging everyone in sight.

Sadly, my view is that it will probably take a significant stock-market plunge of 500 or 1,000 points in the Dow Jones industrial average, perhaps triggered by a bond-ratings downgrade, to focus minds and cut through the political posturing. The stock and bond markets, neurotic and skittish under the best of circumstances, have been remarkably patient, looking the other way and quietly assuming that everything will work out. They may reach the end of their patience any day. Even a modest deal on deficit reduction and a short-term increase in the debt ceiling may not bring enough confidence to the markets.

A significant market plunge would cause great pain to 401(k) retirement plans, other personal savings, and the economy in general. The negative wealth effect would be great, but another type of loss would be just as bad—just not as obvious.

Washington is now sullying America’s long-deserved reputation as the leading country in the world to such an extent that we are becoming a laughingstock. The renowned, late journalist A.J. Liebling, a fixture for many years in The New Yorker and a chronicler of then-Louisiana Gov. Earl Long, once wrote that the home state I share with Long was “the northernmost of the banana republics.” If Liebling were alive today, he might expand his “northernmost” banana republic to include the whole United States, with Washington as its sorry capital. My guess is that most members of Congress and their aides are too close to the process and don’t fully appreciate what they are doing to themselves, the institution, and the nation’s political process. The Pictorial Directory test will determine if I’m right.

Solves perception of unilateralism

Kaye, professor of law at UC-Irvine, Sept/Oct 2013
(David, “Stealth Multilateralism,” Foreign Affairs, Vol 92 Iss 5, Academic Search Premier)
The Obama administration has made use of nonbinding commitments to advance international nuclear policy, too. The Nuclear Security Summit that Obama convened in Washington in 2010, along with a follow-up meeting in Seoul in 2012, brought together dozens of world leaders who, instead of seeking to conclude a binding agreement, agreed to a communique, a work plan, and voluntary pledges. In a bilateral setting, Obama has also called for "negotiated cuts" in the United States' and Russia's nuclear arsenals, but given the Senate's likely resistance, the administration has not committed to a legally binding treaty, the traditional form for such agreements.

Indeed, nonbinding arrangements may now be the executive branch's preferred way of doing business. Consider the movement to regulate private military contractors. The United States is both the largest provider and the largest consumer of their services, and in the wake of alleged abuses by U.S. contractors in Afghanistan and Iraq, the UN began developing an agreement to regulate the field, a process that both the Bush and the Obama administrations (and the EU, also home to many such contractors) refused to support. But both participated in nonbinding efforts that have inoculated the United States against charges of unilateralism without the hassle of a treaty. In 2006, the Bush administration backed efforts organized by Switzerland that resulted in the International Code of Conduct for Private Security Service Providers, through which over 650 companies (including over 60 U.S. ones) have agreed to adhere to a long list of best practices.

Yet there are still times when the White House prefers a binding agreement, such as when it has to get another country to make legal changes. Even in these cases, however, recent administrations have often opted for something outside the usual treaty process, such as "sole executive agreements," which become effective on the president's signature and are limited to areas that fall under the president's constitutional authority. This method is typically bilateral, but the Obama administration used it to join the Anti-Counterfeiting Trade Agreement in 2011, generating some opposition in Congress. To pass free-trade compacts, such as the North American Free Trade Agreement, presidents have relied on "congressional-executive agreements," which, instead of requiring the consent of two-thirds of the Senate, can pass with a simple majority in both houses of Congress. These agreements are usually limited to trade deals, since the Senate, reluctant to allow the erosion of its power to approve treaties, would no doubt strongly resist any efforts to expand their use.

Self-restraint creates a credible signal

Eric Posner, Professor of Law, The University of Chicago Law School, and Adrian Vermeule, Professor of Law, Harvard Law School, 2007, The Credible Executive, 74 U. Chi. L. Rev. 865
Our aim in this Article is to identify this dilemma of credibility that afflicts the well-motivated executive and to propose mechanisms for ameliorating it. We focus on emergencies and national security but cast the analysis within a broader framework. Our basic claim is that the credibility dilemma can be addressed by executive signaling. Without any new constitutional amendments, statutes, or legislative action, law and executive practice already contain resources to allow a well-motivated executive to send a credible signal of his motivations, committing to use increased discretion in public-spirited ways. By tying policies to institutional mechanisms that impose heavier costs on ill-motivated actors than on well-motivated ones, the well-motivated executive can credibly signal his good intentions and thus persuade voters that his policies are those that voters would want if fully informed. We focus particularly on mechanisms of executive self-binding that send a signal of credibility by committing presidents to actions or policies that only a well-motivated president would adopt.

Self-restraint changes perception

Savage, writer for the New York Times, 9/8/2013

(Charlie, “Obama Tests Limits of Power in Syrian Conflict,” http://www.nytimes.com/2013/09/09/world/middleeast/obama-tests-limits-of-power-in-syrian-conflict.html?pagewanted=all)

Disputes about whether and when a president or nation may launch an act of war can be hazy because courts generally do not issue definitive answers about such matters. Instead presidents, and countries, create precedents that over time can become generally accepted as a gloss on what written domestic laws and international treaties permit. Against that backdrop, many legal scholars say Mr. Obama is proposing to violate international law. But others contend that the question is ambiguous, and some suggest that the United States could establish a precedent creating new international law if it strikes.

Follow-on

Creates a precedent for future administrations and leads to Congressional follow-on
Duncan, Associate Professor of Law at Florida A&M, Winter 2010
(John C., “A Critical Consideration of Executive Orders,” 35 Vt. L. Rev. 333, Lexis)

Executive orders can serve the purpose of allowing the President to generate favorable publicity, such as when President Clinton signed an executive order on ethics, n493 and when President George W. Bush signed the first of a series of executive orders to launch his Faith-Based and Community Initiatives. n494 While these orders pay off political debts and thus may seem trivial, they nevertheless create both infrastructural and regulatory precedents for future administrations. Hence, they create an avenue for key constituencies of each administration to influence the executive structure as a whole without necessarily permitting that influence to extend to arenas of reserved for Congress. That is, while the President can act more swiftly and precisely to satisfy political commitments, the impact of his action will fall considerably short of analogous congressional action. This in turn serves to satisfy selected constituencies without giving them undue power via the presidency.

Executive orders have even served to create presidential commissions to investigate and research problems, and have been instrumental in solving remedial issues. n495 Commission reports that result from such orders can in  [*398]  turn put pressure on Congress to enact legislation to respond to those problems. President Franklin Roosevelt pursued this process when he issued a report of the Committee on Economic Security studying financial insecurity due to "unemployment, old age, disability, and health." n496 This report led to the Social Security Act. n497
Future Prez

We get the same durable fiat as the aff: Legislation stays on the books unless repealed. So do executive orders unless revoked.

And executive orders have the force of law:
Oxford Dictionary of English 2010
(Oxford Reference, Georgetown Library)

executive order

▶ noun US (Law) a rule or order issued by the President to an executive branch of the government and having the force of law.

Executive orders are permanent

Duncan, Associate Professor of Law at Florida A&M, Winter 2010
(John C., “A Critical Consideration of Executive Orders,” 35 Vt. L. Rev. 333, Lexis)

The trajectory of the evolution of the executive power in the United States, as seen through the prism of the growing edifice of executive orders have become increasingly formal and permanent. The evolution of executive power in the United States has shifted executive orders from mere legislative interpretation to ancillary legislation. Executive orders continue to influence subsequent presidents. The elaboration of executive order promulgation, as an autopoietic process was necessary to the very existence of presidential power. That is, the mechanisms for formalizing executive orders have always existed in the executive power in a government whose legitimacy lives in written pronouncements treated as delicate, sacred, and worth protecting at all cost. Part of this formalization is a consequence of the reverence for precedent. Thus, prior presidents influence future presidents, less because future presidents wish to mimic their predecessors, but more because future presidents act within an edifice their predecessors have already erected. Thus, the growth and elaboration of an ever more robust structure of executive orders resembles an autopoietic process. n561

Risk of Congressional restrictions underlies the CP

Nathan Alexander Sales, Assistant Professor of Law, George Mason University School of Law, 8/29/2012, Self-Restraint and National Security, http://jnslp.com/2012/08/29/self-restraint-and-national-security/
Bureaucrats will have an incentive not to push the boundaries of their powers for another reason – the risk that aggressive conduct will provoke Congress to restrict their delegated authorities or otherwise subject them to stricter limits. One account of Congress’s decision to delegate legislative power to administrative agencies emphasizes expertise and information asymmetries. Bureaucrats, the theory goes, have more information than their legislator principals about the conditions that prevail in the regulated field and the outcomes that are likely to result from various policy choices. Knowing this, Congress establishes a “discretionary window” in which the agency is given authority to act. Stephenson, supra note 18, at 288. The scope of delegated power thus ordinarily will be broader than the scope of exercised power. But if bureaucrats push to the limit, they run the risk of alienating their legislator principals. Bureaucrats therefore will tend to stay their own hands to dissuade Congress from narrowing the range of options available to them. Posner & Vermeule, supra note 3, at 901; Stephenson, supra note 18, at 301.

Net Benefit

Self-restraint solves the case without linking to the k

Nathan Alexander Sales, Assistant Professor of Law, George Mason University School of Law, 8/29/2012, Self-Restraint and National Security, http://jnslp.com/2012/08/29/self-restraint-and-national-security/
As we’ve seen, certain officials within military and intelligence agencies – general counsels, legal advisors, and other watchdogs – are responsible for ensuring that national security operations comply with the relevant domestic and international legal requirements. These players intervene to rule out missions they believe would cross a legal line. But sometimes they go beyond that basic function – ensure compliance with the law, full stop – and reject operations that, while lawful, are thought to be undesirable on policy grounds. That is, they impose self-restraints that are stricter than the applicable laws. Why?
One way to answer that question is to consider the individual and institutional incentives that color the behavior of military and intelligence officials. Looking at the government’s national security apparatus through the lens of public choice theory (especially the idea that bureaucrats are rationally self interested actors who seek to maximize their utility152) and basic agency relationships (e.g., the relationships between senior policymakers and the subordinates who act on their behalf153) reveals a complex system in which power is distributed among a number of different nodes. The executive branch “is a ‘they,’ not an ‘it.’”154 The national security community in particular is subdivided into various semiautonomous entities, each of which promotes its own parochial interests within the system and, in so doing, checks the like ambitions of rival entities;155 the government thus is subject to what Neal Katyal has called the “internal separation of powers.”156 These basic insights into how military and intelligence agencies operate suggest several possible explanations for why self-restraint occurs. As elaborated in this Part, such constraints might result from systematic asymmetries in the expected value calculations of senior policymakers and their lawyers. In addition, as explained in Part IV, self-restraint might occur due to bureaucratic empire building by officials who review operations for compliance with domestic and international law.

A. A Simple Framework

One possible explanation for why the government stays its own hand is expected value asymmetry. This reluctance to push the envelope is a rational and predictable response to powerful bureaucratic incentives. Officials tend to be cautious because the costs they expect to incur as a result of forward-leaning and aggressive action usually are greater than the expected benefits. Similarly, government employment rules and other mechanisms make it easier to internalize onto individual bureaucrats the costs of a failed operation than the benefits of a successful one.157 National security players typically have more to lose from boldness than to gain, and that asymmetry inclines them to avoid risky behavior.158 While all members of the national security community experience some cost-benefit asymmetry, senior policymakers and their lawyers seem especially cautious. Attorneys who review proposed operations for legality therefore look askance at risky missions. They tend to veto proposals that, while legal, could inspire propaganda campaigns by adversaries, expose officials to ruinous investigations, or worse. The result is self-restraint – officials rule out operations that they regard as lawful because of fears they will prove too costly.

