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Restrictions are prohibitions
Schiedler-Brown ‘12

Jean, Attorney, Jean Schiedler-Brown & Associates, Appellant Brief of Randall Kinchloe v. States Dept of Health, Washington,  The Court of Appeals of the State of Washington, Division 1, http://www.courts.wa.gov/content/Briefs/A01/686429%20Appellant%20Randall%20Kincheloe%27s.pdf
3. The ordinary definition of the term "restrictions" also does not include the reporting and monitoring or supervising terms and conditions that are included in the 2001 Stipulation. Black's Law Dictionary, 'fifth edition,(1979) defines "restriction" as; A limitation often imposed in a deed or lease respecting the use to which the property may be put. The term "restrict' is also cross referenced with the term "restrain." Restrain is defined as; To limit, confine, abridge, narrow down, restrict, obstruct, impede, hinder, stay, destroy. To prohibit from action; to put compulsion on; to restrict; to hold or press back. To keep in check; to hold back from acting, proceeding, or advancing, either by physical or moral force, or by interposing obstacle, to repress or suppress, to curb. In contrast, the terms "supervise" and "supervisor" are defined as; To have general oversight over, to superintend or to inspect. See Supervisor. A surveyor or overseer. . . In a broad sense, one having authority over others, to superintend and direct. The term "supervisor" means an individual having authority, in the interest of the employer, to hire, transfer, suspend, layoff, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility to direct them, or to adjust their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but required the use of independent judgment. Comparing the above definitions, it is clear that the definition of "restriction" is very different from the definition of "supervision"-very few of the same words are used to explain or define the different terms. In his 2001 stipulation, Mr. Kincheloe essentially agreed to some supervision conditions, but he did not agree to restrict his license.

Vote negative—

Limits–hundreds of policies raise the costs of Presidential authority – they allow all of them

Ground–the key question is overarching authority in future situations – not programmatic changes
Topicality is a voting issue, or the aff will read a new uncontested aff every debate
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Legal restraints motivated by conflict narratives cause endless intervention and WMD warfare

John Morrissey, Lecturer in Political and Cultural Geography, National University of Ireland, Galway; has held visiting research fellowships at University College Cork, City University of New York, Virginia Tech and the University of Cambridge. 2011, “Liberal Lawfare and Biopolitics: US Juridical Warfare in the War on Terror,” Geopolitics, Volume 16, Issue 2, 2011

In the ‘biopolitical nomos’ of camps and prisons in the Middle East and elsewhere, managing detainees is an important element of the US military project. As CENTCOM Commander General John Abizaid made clear to the Senate Armed Services Committee in 2006, “an essential part of our combat operations in both Iraq and Afghanistan entails the need to detain enemy combatants and terrorists”.115 However, it is a mistake to characterize as ‘exceptional’ the US military’s broader biopolitical project in the war on terror. Both Minca’s and Agamben’s emphasis on the notion of ‘exception’ is most convincing when elucidating how the US military has dealt with the ‘threat’ of enemy combatants, rather than how it has planned for, legally securitized and enacted, its ‘own’ aggression against them. It does not account for the proactive juridical warfare of the US military in its forward deployment throughout the globe, which rigorously secures classified SOFAs with host nations and protects its armed personnel from transfer to the International Criminal Court. Far from designating a ‘space of exception’, the US does this to establish normative parameters in its exercise of legally sanctioned military violence and to maximize its ‘operational capacities of securitization’. 

A bigger question, of course, is what the US military practices of lawfare and juridical securitization say about our contemporary moment. Are they essentially ‘exceptional’ in character, prompted by the so-called exceptional character of global terrorism today? Are they therefore enacted in ‘spaces of exceptions’ or are they, in fact, simply contemporary examples of Foucault’s ‘spaces of security’ that are neither exceptional nor indeed a departure from, or perversion of, liberal democracy? As Mark Neocleous so aptly puts it, has the “liberal project of ‘liberty’” not always been, in fact, a “project of security”?116 This ‘project of security’ has long invoked a powerful political dispositif of ‘executive powers’, typically registered as ‘emergency powers’, but, as Neocleous makes clear, of the permanent kind.117 For Neocleous, the pursuit of ‘security’ – and more specifically ‘capitalist security’ – marked the very emergence of liberal democracies, and continues to frame our contemporary world. In the West at least, that world may be endlessly registered as a liberal democracy defined by the ‘rule of law’, but, as Neocleous reminds us, the assumption that the law, decoupled from politics, acts as the ultimate safeguard of democracy is simply false – a key point affirmed by considering the US military’s extensive waging of liberal lawfare. As David Kennedy observes, the military lawyer who “carries the briefcase of rules and restrictions” has long been replaced by the lawyer who “participate[s] in discussions of strategy and tactics”.118 

The US military’s liberal lawfare reveals how the rule of law is simply another securitization tactic in liberalism’s ‘pursuit of security’; a pursuit that paradoxically eliminates fundamental rights and freedoms in the ‘name of security’.119 This is a ‘liberalism’ defined by what Michael Dillon and Julian Reid see as a commitment to waging ‘biopolitical war’ for the securitization of life – ‘killing to make live’.120 And for Mark Neocleous, (neo)liberalism’s fetishization of ‘security’ – as both a discourse and a technique of government – has resulted in a world defined by anti-democratic technologies of power.121 In the case of the US military’s forward deployment on the frontiers of the war on terror – and its juridical tactics to secure biopolitical power thereat – this has been made possible by constant reference to a neoliberal ‘project of security’ registered in a language of ‘endless emergency’ to ‘secure’ the geopolitical and geoeconomic goals of US foreign policy.122 The US military’s continuous and indeed growing military footprint in the Middle East and elsewhere can be read as a ‘permanent emergency’,123 the new ‘normal’ in which geopolitical military interventionism and its concomitant biopolitical technologies of power are necessitated by the perennial political economic ‘need’ to securitize volatility and threat. 

Conclusion: enabling biopolitical power in the age of securitization  

“Law and force flow into one another. We make war in the shadow of law, and law in the shadow of force” – David Kennedy, Of War and Law 124  

Can a focus on lawfare and biopolitics help us to critique our contemporary moment’s proliferation of practices of securitization – practices that appear to be primarily concerned with coding, quantifying, governing and anticipating life itself? In the context of US military’s war on terror, I have argued above that it can. If, as David Kennedy points out, the “emergence of a global economic and commercial order has amplified the role of background legal regulations as the strategic terrain for transnational activities of all sorts”, this also includes, of course, ‘warfare’; and for some time, the US military has recognized the “opportunities for creative strategy” made possible by proactively waging lawfare beyond the battlefield.125 As Walter Benjamin observed nearly a century ago, at the very heart of military violence is a “lawmaking character”.126 And it is this ‘lawmaking character’ that is integral to the biopolitical technologies of power that secure US geopolitics in our contemporary moment. US lawfare focuses “the attention of the world on this or that excess” whilst simultaneously arming “the most heinous human suffering in legal privilege”, redefining horrific violence as “collateral damage, self-defense, proportionality, or necessity”.127 It involves a mobilization of the law that is precisely channelled towards “evasion”, securing 23 classified Status of Forces Agreements and “offering at once the experience of safe ethical distance and careful pragmatic assessment, while parcelling out responsibility, attributing it, denying it – even sometimes embracing it – as a tactic of statecraft and war”.128 

Since the inception of the war on terror, the US military has waged incessant lawfare to legally securitize, regulate and empower its ‘operational capacities’ in its multiples ‘spaces of security’ across the globe – whether that be at a US base in the Kyrgyz Republic or in combat in Iraq. I have sought to highlight here these tactics by demonstrating how the execution of US geopolitics relies upon a proactive legal-biopolitical securitization of US troops at the frontiers of the American ‘leasehold empire’. For the US military, legal-biopolitical apparatuses of security enable its geopolitical and geoeconomic projects of security on the ground; they plan for and legally condition the ‘milieux’ of military commanders; and in so doing they render operational the pivotal spaces of overseas intervention of contemporary US national security conceived in terms of ‘global governmentality’.129 In the US global war on terror, it is lawfare that facilitates what Foucault calls the “biopolitics of security” – when life itself becomes the “object of security”.130 For the US military, this involves the eliminating of threats to ‘life’, the creating of operational capabilities to ‘make live’ and the anticipating and management of life’s uncertain ‘future’. 

Some of the most key contributions across the social sciences and humanities in recent years have divulged how discourses of ‘security’, ‘precarity’ and ‘risk’ function centrally in the governing dispositifs of our contemporary world.131 In a society of (in)security, such discourses have a profound power to invoke danger as “requiring extraordinary action”.132 In the ongoing war on terror, registers of emergency play pivotal roles in the justification of military securitization strategies, where ‘risk’, it seems, has become permanently binded to ‘securitization’. As Claudia Aradau and Rens Van Munster point out, the “perspective of risk management” seductively effects practices of military securitization to be seen as necessary, legitimate and indeed therapeutic.133 US tactics of liberal lawfare in the long war – the conditioning of the battlefield, the sanctioning of the privilege of violence, the regulating of the conduct of troops, the interpreting, negating and utilizing 24 of international law, and the securing of SOFAs – are vital security dispositifs of a broader ‘risk- securitization’ strategy involving the deployment of liberal technologies of biopower to “manage dangerous irruptions in the future”.134 It may well be fought beyond the battlefield in “a war of the pentagon rather than a war of the spear”,135 but it is lawfare that ultimately enables the ‘toxic combination’ of US geopolitics and biopolitics defining the current age of securitization. 

Vote neg to debase the aff’s reliance securitized law in favor of democratic restraints on the President 

Stephanie A. Levin 92, law prof at Hampshire College, Grassroots Voices: Local Action and National Military Policy, 40 Buff. L. Rev. 372
In this sense, what is important about federalism is not that it locates power "here" or "there" — not that some things are assigned irretrievably to the federal government or others to the states — but that it creates a tension about power, so that there are competing sources of authority rather than one unitary sovereign. Hannah Arendt has written that "perhaps the greatest American innovation in politics as such was the consistent abolition of sovereignty within the body politic of the republic, the insight that in the realm of human affairs sovereignty and tyranny are the same."194 Akhil Amar has expressed what is actually the same basic insight in a very different formulation, writing that the American innovation was to place sovereignty "in the People themselves. "I9S Whether one views unitary sovereignty as abolished or relocated to the people, the key point is that it is no longer considered to be in any unitary government. Governmental institutions are divided and kept in tension. At the federal level, this is the familiar doctrine of separation of powers. The same principle animates federalism. The tension is valued because it creates space for the expression of suppressed viewpoints and helps to prevent any one orthodoxy from achieving complete hegemony. Amar sums up the contribution that this governmental innovation makes to the liberty of the people by writing: "As with separation of powers, federalism enabled the American People to conquer government power by dividing it. Each government agency, state and national, would have incentives to win the principal's affections by monitoring and challenging the other's misdeeds."196 This is a compelling insight, but the way Professor Amar has framed it presents two difficulties for present purposes. First, by naming only the "state" and "national" governments, it ignores the field of local government action, a field particularly accessible to the direct involvement of the very citizens who constitute Amar's sovereign "People."197 Second, by making the subject of the verb the "government agency," the sentence makes it sound as if it were the "government agency" which acts, rather than recognizing that it is people who act though the agencies of government. Since the focus here is on federalism as a means of fostering civic participation, both of these qualifications are crucial. While state government will sometimes be an excellent locus for citizen action, often local government will provide the best forum for ordinary citizens to find their voices in civic conversation. And because the value of federalism for our purposes is in the enhanced opportunities it provides for citizen participation in policy development, the focus must be not on government institutions acting, but on people acting through them. In summary, three key attributes of participatory federalism must be highlighted. The first is that what is most important is not where government power is assigned — to the federal government, the states, or the localities — but the very fact that there are shared and overlapping powers. This dispersion of power means that the citizen is better protected from the dangers that are inherent in being subject to any one unitary sovereign.198 A second key attribute is that the value of this federalism lies not in the empowerment of government, but in the empowerment of people. Its animating purpose is not to add to or detract from the powers of any particular level of government, but to provide the most fruitful arrangements for enhancing the possibility of genuine citizen control over government. Third, the only meaningful measure of the success or failure of this type of federalism is the extent to which it contributes to increased opportunities for citizens to have a voice in government. This must be not at the level of deceptive abstraction — "the People speak" — but at the very concrete level of actual people with actual voices. The goal is for more people to be able to speak up in settings more empowering than their living rooms — and certainly state and local governments, while not the only possible settings, provide such an opportunity. In conclusion, these general principles of participatory federalism must be linked to the specific case of federalism in connection with military policy. The constitutional arrangements concerning military power which were described in Section II fit with these three attributes of participatory federalism quite well. The first attribute calls for dispersing power by sharing it. As has already been suggested, the military arrangements in the Constitution were designed to achieve exactly this sort of liberating tension between the national government's military powers and the decentralized state and locally-controlled institutions by which these powers were to be carried out. The second attribute calls for empowering people rather than governmental institutions. Here, too, the constitutional arrangements seem to fit. The purpose of the grants of power in the relevant constitutional clauses was not to endow any unit of government with the prerogatives of military power for its own sake. The reason for creating these powers was not to strengthen government but to protect the citizenry — to "provide for the common defense." Given this, it seems anomalous for the federal government — or any branch of the American government — to claim a right to control or use military violence as an inherent attribute of sovereignty.'99 The only justification for this power is in whether it contributes to the security of the citizens. Finally, the idea that federalism should serve the purpose of enhancing citizen voice can also be linked to decentralized arrangements for the control of military power. In the eighteenth century, as I have suggested earlier, the mechanism for expressing "voice" was physical: the militiamember showed up at muster, rifle on shoulder, to participate bodily in a "conversation" about military force.200 Today, it can be hoped that our civic conversation can be more verbal. However, we should translate the underlying meaning of the eighteenth century mechanism — a meaning of citizen participation and consent — into a modality more appropriate to contemporary life rather than relinquish it altogether. I would argue that such a translation leads to three central conclusions. The first is theoretical: we must challenge those mental preconceptions which favor totally centralized power in the military policy arena. We must stop seeing control over military power as belonging "naturally" to the federal government and even more narrowly to the executive branch within it. Instead, we must reconceptualize our understanding of the national arrangements to envision a dynamic and uncertain balance among different sources of power, not only among the three branches of the federal government, but between centralized and decentralized institutions of government as well.201 While the role of the federal government is, of course, crucial, the roles of the states and localities are more than interstitial and should not be allowed to atrophy. Only in this dynamic tension does the best protection for the citizenry lie.
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NSA reform is pass now, but it’s close – that’s key to surveillance

Siobhan Gorman, WSJ, 3/25/14, Consensus Nears to Overhaul NSA Phone Surveillance, online.wsj.com/news/articles/SB10001424052702304679404579461293671732298?mg=reno64-wsj&url=http%3A%2F%2Fonline.wsj.com%2Farticle%2FSB10001424052702304679404579461293671732298.html

The White House and congressional leaders have settled on comparable proposals for ending the government's mass collection of telephone records, signaling the eventual end of a practice that critics said had come to epitomize U.S. surveillance overreach in the post-9/11 era.

The proposals, offered in separate announcements on Tuesday, signified a rapidly expanding consensus among lawmakers, intelligence agencies and civil-liberties groups on how to overhaul the National Security Agency program.

But the developments didn't offer assurance of quick congressional passage, which would require support from lawmakers who favor more limitations on surveillance. Moving any legislation through Congress in an election year will be challenging, particularly highly sensitive bills.

Yet, the clock is ticking. If Congress doesn't approve a revamped version of the program, the current one is likely to end when the law that authorizes it expires next year, lawmakers say.

The emerging agreement, coming nine months after revelations by former NSA contractor Edward Snowden last year stoked international anger over U.S. spying practices, represents the most significant development in the debate to date. The proposals from the White House and House intelligence committee both would replace a system reliant on daily data feeds to the NSA with one that directs phone companies to conduct individual searches of their data on the NSA's behalf.

The plan’s fight over authority crowds it out

John Grant, Minority Counsel for the Senate Committee on Homeland Security and Governmental Affairs, 8/13/2010, Will There Be Cybersecurity Legislation?, jnslp.com/2010/08/13/will-there-be-cybersecurity-legislation/

In the course of just a few decades, information technology has become an essential component of American life, playing a critical role in nearly every sector of the economy. Consequently, government policy affecting information technology currently emanates from multiple agencies under multiple authorities – often with little or no coordination. The White House’s Cyberspace Policy Review (the Review) wisely recognized that the first priority in improving cybersecurity is to establish a single point of leadership within the federal government and called for the support of Congress in pursuit of this agenda. Congressional involvement in some form is inevitable, but there is considerable uncertainty as to what Congress needs to do and whether it is capable of taking action once it decides to do so. With an agenda already strained to near the breaking point by legislation to address health care reform, climate change, energy, and financial regulatory reform – as well as the annual appropriations bills – the capacity of Congress to act will depend, in some part, on the necessity of action. For the last eight years, homeland security has dominated the congressional agenda. With the memory of the terrorist attacks of September 11 becoming ever more distant, there may be little appetite for taking on yet another major piece of complex and costly homeland security legislation.
NSA surveillance authority key to prevent catastrophic cyber-attacks—reforms key to overall NSA role in cyber

Jack Goldsmith, Henry L. Shattuck Professor at Harvard Law School, 10/10/13, We Need an Invasive NSA, www.newrepublic.com/article/115002/invasive-nsa-will-protect-us-cyber-attacks
Ever since stories about the National Security Agency’s (NSA) electronic intelligence-gathering capabilities began tumbling out last June, The New York Times has published more than a dozen editorials excoriating the “national surveillance state.” It wants the NSA to end the “mass warehousing of everyone’s data” and the use of “back doors” to break encrypted communications. A major element of the Times’ critique is that the NSA’s domestic sweeps are not justified by the terrorist threat they aim to prevent.

At the end of August, in the midst of the Times’ assault on the NSA, the newspaper suffered what it described as a “malicious external attack” on its domain name registrar at the hands of the Syrian Electronic Army, a group of hackers who support Syrian President Bashar Al Assad. The paper’s website was down for several hours and, for some people, much longer. “In terms of the sophistication of the attack, this is a big deal,” said Marc Frons, the Times’ chief information officer. Ten months earlier, hackers stole the corporate passwords for every employee at the Times, accessed the computers of 53 employees, and breached the e-mail accounts of two reporters who cover China. “We brought in the FBI, and the FBI said this had all the hallmarks of hacking by the Chinese military,” Frons said at the time. He also acknowledged that the hackers were in the Times system on election night in 2012 and could have “wreaked havoc” on its coverage if they wanted.

Such cyber-intrusions threaten corporate America and the U.S. government every day. “Relentless assaults on America’s computer networks by China and other foreign governments, hackers and criminals have created an urgent need for safeguards to protect these vital systems,” the Times editorial page noted last year while supporting legislation encouraging the private sector to share cybersecurity information with the government. It cited General Keith Alexander, the director of the NSA, who had noted a 17-fold increase in cyber-intrusions on critical infrastructure from 2009 to 2011 and who described the losses in the United States from cyber-theft as “the greatest transfer of wealth in history.” If a “catastrophic cyber-attack occurs,” the Timesconcluded, “Americans will be justified in asking why their lawmakers ... failed to protect them.”

The Times editorial board is quite right about the seriousness of the cyber- threat and the federal government’s responsibility to redress it. What it does not appear to realize is the connection between the domestic NSA surveillance it detests and the governmental assistance with cybersecurity it cherishes. To keep our computer and telecommunication networks secure, the government will eventually need to monitor and collect intelligence on those networks using techniques similar to ones the Timesand many others find reprehensible when done for counterterrorism ends.

The fate of domestic surveillance is today being fought around the topic of whether it is needed to stop Al Qaeda from blowing things up. But the fight tomorrow, and the more important fight, will be about whether it is necessary to protect our ways of life embedded in computer networks.
Anyone anywhere with a connection to the Internet can engage in cyber-operations within the United States. Most truly harmful cyber-operations, however, require group effort and significant skill. The attacking group or nation must have clever hackers, significant computing power, and the sophisticated software—known as “malware”—that enables the monitoring, exfiltration, or destruction of information inside a computer. The supply of all of these resources has been growing fast for many years—in governmental labs devoted to developing these tools and on sprawling black markets on the Internet.

Telecommunication networks are the channels through which malware typically travels, often anonymized or encrypted, and buried in the billions of communications that traverse the globe each day. The targets are the communications networks themselves as well as the computers they connect—things like the Times’ servers, the computer systems that monitor nuclear plants, classified documents on computers in the Pentagon, the nasdaq exchange, your local bank, and your social-network providers.

To keep these computers and networks secure, the government needs powerful intelligence capabilities abroad so that it can learn about planned cyber-intrusions. It also needs to raise defenses at home. An important first step is to correct the market failures that plague cybersecurity. Through law or regulation, the government must improve incentives for individuals to use security software, for private firms to harden their defenses and share information with one another, and for Internet service providers to crack down on the botnets—networks of compromised zombie computers—that underlie many cyber-attacks. More, too, must be done to prevent insider threats like Edward Snowden’s, and to control the stealth introduction of vulnerabilities during the manufacture of computer components—vulnerabilities that can later be used as windows for cyber-attacks.

And yet that’s still not enough. The U.S. government can fully monitor air, space, and sea for potential attacks from abroad. But it has limited access to the channels of cyber-attack and cyber-theft, because they are owned by private telecommunication firms, and because Congress strictly limits government access to private communications. “I can’t defend the country until I’m into all the networks,” General Alexander reportedly told senior government officials a few months ago.

For Alexander, being in the network means having government computers scan the content and metadata of Internet communications in the United States and store some of these communications for extended periods. Such access, he thinks, will give the government a fighting chance to find the needle of known malware in the haystack of communications so that it can block or degrade the attack or exploitation. It will also allow it to discern patterns of malicious activity in the swarm of communications, even when it doesn’t possess the malware’s signature. And it will better enable the government to trace back an attack’s trajectory so that it can discover the identity and geographical origin of the threat.

Alexander’s domestic cybersecurity plans look like pumped-up versions of the NSA’s counterterrorism-related homeland surveillance that has sparked so much controversy in recent months. That is why so many people in Washington think that Alexander’s vision has “virtually no chance of moving forward,” as the Times recently reported. “Whatever trust was there is now gone,” a senior intelligence official told Times.

There are two reasons to think that these predictions are wrong and that the government, with extensive assistance from the NSA, will one day intimately monitor private networks.

The first is that the cybersecurity threat is more pervasive and severe than the terrorism threat and is somewhat easier to see. If the Times’ website goes down a few more times and for longer periods, and if the next penetration of its computer systems causes large intellectual property losses or a compromise in its reporting, even the editorial page would rethink the proper balance of privacy and security. The point generalizes: As cyber-theft and cyber-attacks continue to spread (and they will), and especially when they result in a catastrophic disaster (like a banking compromise that destroys market confidence, or a successful attack on an electrical grid), the public will demand government action to remedy the problem and will adjust its tolerance for intrusive government measures.

At that point, the nation’s willingness to adopt some version of Alexander’s vision will depend on the possibility of credible restraints on the NSA’s activities and credible ways for the public to monitor, debate, and approve what the NSA is doing over time.

Which leads to the second reason why skeptics about enhanced government involvement in the network might be wrong. The public mistrusts the NSA not just because of what it does, but also because of its extraordinary secrecy. To obtain the credibility it needs to secure permission from the American people to protect our networks, the NSA and the intelligence community must fundamentally recalibrate their attitude toward disclosure and scrutiny. There are signs that this is happening—and that, despite the undoubted damage he inflicted on our national security in other respects, we have Edward Snowden to thank.

Nuclear war

Andres and Breetz 11 Richard Andres, Professor of National Security Strategy at the National War College and a Senior Fellow and Energy and Environmental Security and Policy Chair in the Center for Strategic Research, Institute for National Strategic Studies, at the National Defense University, and Hanna Breetz, doctoral candidate in the Department of Political Science at The Massachusetts Institute of Technology, Small Nuclear Reactorsfor Military Installations:Capabilities, Costs, andTechnological Implications, www.ndu.edu/press/lib/pdf/StrForum/SF-262.pdf
More recently, awareness has been growing that the grid is also vulnerable to purposive attacks. A report sponsored by the Department of Homeland Security suggests that a coordinated cyberattack on the grid could result in a third of the country losing power for a period of weeks or months.9 Cyberattacks on critical infrastructure are not well understood. It is not clear, for instance, whether existing terrorist groups might be able to develop the capability to conduct this type of attack. It is likely, however, that some nation-states either have or are working on developing the ability to take down the U.S. grid. In the event of a war with one of these states, it is possible, if not likely, that parts of the civilian grid would cease to function, taking with them military bases located in affected regions. Government and private organizations are currently working to secure the grid against attacks; however, it is not clear that they will be successful. Most military bases currently have backup power that allows them to function for a period of hours or, at most, a few days on their own. If power were not restored after this amount of time, the results could be disastrous. First, military assets taken offline by the crisis would not be available to help with disaster relief. Second, during an extended blackout, global military operations could be seriously compromised; this disruption would be particularly serious if the blackout was induced during major combat operations. During the Cold War, this type of event was far less likely because the United States and Soviet Union shared the common understanding that blinding an opponent with a grid blackout could escalate to nuclear war. America’s current opponents, however, may not share this fear or be deterred by this possibility.
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Congressional/judicial control of targeted killing destroys war fighting and turns the case. 

Issacharoff ‘13

Samuel Issacharoff, Reiss Professor of Constitutional Law, New York University School of Law. and Richard H. Pildes, Sudler Family Professor of Constitutional Law, New York University School of Law; CoDirector, NYU Program on Law and Security, “Drones and the Dilemma of Modern Warfare,” PUBLIC LAW & LEGAL THEORY RESEARCH PAPER SERIES WORKING PAPER NO. 13-34 Star Chamber=politicized secret court from 15th century England, symbol of abuse

Procedural Safeguards

As with all use of lethal force, there must be procedures in place to maximize the likelihood of correct identification and minimize risk to innocents. In the absence of formal legal processes, sophisticated institutional entities engaged in repeated, sensitive actions – including the military – will gravitate toward their own internal analogues to legal process, even without the compulsion or shadow of formal judicial review. This is the role of bureaucratic legalism63 in developing sustained institutional practices, even with the dim shadow of unclear legal commands. These forms of self-regulation are generated by programmatic needs to enable the entity’s own aims to be accomplished effectively; at times, that necessity will share an overlapping converge with humanitarian concerns to generate internal protocols or process-like protections that minimize the use of force and its collateral consequences, in contexts in which the use of force itself is otherwise justified. But because these process-oriented protections are not codified in statute or reflected in judicial decisions, they typically are too invisible to draw the eye of constitutional law scholars who survey these issues from much higher levels of generality. In theory, such review procedures could be fashioned alternatively as a matter of judicial review (perhaps following warrant requirements or the security sensitivities of the FISA court), or accountability to legislative oversight (using the processes of select committee reporting), or the institutionalization of friction points within the executive branch (as with review by multiple agencies). Each could serve as a check on the development of unilateral excesses by the executive. And, presumably, each could guarantee that internal processes were adhered to and that there be accountability for wanton error. The centrality of dynamic targeting in the active theaters such as the border areas between Afghanistan and Pakistan make it difficult to integrate legislative or judicial review mechanisms. Conceivably, the decision to place an individual on a list for targeting could be a moment for review outside the boundaries of the executive branch, but even this has its drawback. Any court engaged in the ex parte review of the decision to execute someone outside the formal mechanisms of crime and punishment risks appearing as a modern variant of the Star Chamber.64 Similarly, there are difficulties in forcing a polarized Congress as a whole to assume collective responsibility for decisions of life and death and the incentives have turned out to not to be well aligned to get a subset of Congress, such as the intelligence committees, to play this role effectively.65

Spills-over to collapse prez powers 
Klukowski 11 (Kenneth, Research Fellow, Liberty University School of Law; Fellow and Senior Legal Analyst, American Civil Rights Union; National-Bestselling Author. George Mason University School of Law, J.D. 2008; University of Notre Dame, B.B.A. 1998, “MAKING EXECUTIVE PRIVILEGE WORK: A MULTI-FACTOR TEST IN AN AGE OF CZARS AND CONGRESSIONAL OVERSIGHT” 2011, 59 Clev. St. L. Rev. 31)

VI. CONCLUSION

Most controversies between Congress and the White House over information are decided more by politics than by law, and so a settlement is usually reached favoring the party with the public wind to its back. n348 Questions of law should not be decided in that fashion. Therefore, the reach and scope of executive privilege should be settled by the courts in such situations, so that the President's power is not impaired whenever the political wind is in the President's face and at his opponents' backs, or the President is inappropriately shielded when political tides flow in his favor.

While the best outcome in any interbranch dispute is the political branches reaching a settlement, "such compromise may not always be available, or even desirable." n349 It is not desirable where it sets a precedent that degrades one of the three branches of government. If one branch of government demands something to which it is not constitutionally entitled and that the Constitution has fully vested in a coequal branch, the vested branch should not be required to negotiate on the question. Negotiation usually involves compromise. This negotiation would often result in one branch needing to cede to the other, encouraging additional unconstitutional demands in the future. Though this may perhaps be a quicker route to a resolution, it disrupts the constitutional balance in government. As the Supreme Court has recently explained, "'convenience and efficiency are not the primary objectives--or the hallmarks--of democratic government.'" n350

President Reagan declared that "you aren't President; you are temporarily custodian of an institution, the Presidency. And you don't have any right to do away with any of the prerogatives of that institution, and one of those is executive privilege. And this is what was being attacked by the Congress." n351 Thus, any White House has the obligation to fight to protect executive privilege, and the courts should draw the line to preserve that constitutional prerogative. Likewise, there are times when it is the President who is refusing to give Congress its due under the Constitution, where Congress must assert its prerogatives for future generations. Conversely, where confidentiality is not warranted, courts must ensure public disclosure and accountability.

Extinction 
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Whatever the complexity of causes that led to the Cold War - ideology, economics, power politics, Stalin's personality, Soviet intrigue, or American ineptitude - the tension of the bipolar order seemed real, immutable, and threatening to the U.S. public. n135 The broad consensus of U.S. leadership held that the immediacy of the nuclear threat, the need for covert operations and intelligence gathering, and the complexity of U.S. relations with both democracies and dictatorships made it impractical to engage in congressional debate and oversight of foreign policy-making. n136 The eighteenth-century Constitution did not permit a rapid response to twentieth-century foreign aggression. The reality of transcontinental ballistic missiles collapsed the real time for decision-making to a matter of minutes. Faced with the apparent choice between the risk of nuclear annihilation or amending the constitutional process for policy-making, the preference for a powerful executive was clear. n137  Early in the Cold War one skeptic of executive power, C.C. Rossiter, acknowledged that the steady increase in executive power is unquestionably a cause for worry, but so, too, is the steady increase in the magnitude and complexity of the problems the president has been called upon by the American people to solve in their behalf. They still have more to fear from the ravages of depression, rebellion, and especially atomic war than they do from whatever decisive actions may issue from the White House in an attempt to put any such future crises to rout....It is not too much to say that the destiny of this nation in the Atomic Age will rest in the [*700] capacity of the Presidency as an institution of constitutional dictatorship. n138 n137. President Truman warned that we live in an age when hostilities begin without polite exchanges of diplomatic notes. There are no longer sharp distinctions between combatants and noncombatants, between military targets and the sanctuary of civilian areas. Nor can we separate the economic facts from the problems of defense and security. [The] President, who is Comander in Chief and who represents the interests of all the people, must be able to act at all times to meet any sudden threat to the nation's security. 2 Harry S. Truman, Memoirs: Years of Trial and Hope 478 (1956) (commenting on the Court's decision in the Steel Seizure Case). n138. Rossiter, supra note 54, at 308-09. n139. President Truman warned that upon the functioning of a strong executive "depends the survival of each of us and also on that depends the survival of the free world." The Powers of the Presidency 114 (Robert S. Hirschfield ed., 1968). See also, e.g., Speech by John F. Kennedy delivered to the National Press Club (Jan. 14, 1960), in Hirschfield, supra, at 129-31; Congress, the President, and the War Powers: Hearings Before the Subcomm. on Nat'l Sec. Policy and Scientific Developments of the House Comm. on Foreign Affairs, 91st Cong. 12-13 (1970) (statement of McGeorge Bundy, President, Ford Foundation); Congressional Oversight of Executive Agreements: Hearings on S. 3475 Before the Subcomm. on Separation of Powers of the Senate Comm. of the Judiciary, 92d Cong. 237-40 (1972) (statement of Nicholas Katzenbach, Former Attorney General and Former Undersecretary of State). 
Executive war primacy key to speedy response --- prevents military failure
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A century-and-a-half later, our political system continues to struggle over the constitutional questions that vexed Lincoln. In June 2013, a former National Security Agency employee leaked classified information, including the surveillance of domestic phone call records and foreign electronic mail. n4 Though President Barack Obama claimed that the searches provided vital intelligence in the war on terrorism, n5 critics claimed that executive power had intruded too far upon civil liberties. n6 Earlier that year, the Obama Justice Department came under fire for its surveillance of  [*5]  Associated Press editors and reporters and, separately, of a Fox News reporter in order to find the source of leaked, classified information. n7 Critics argued that the President's exercise of his authority to enforce the criminal laws, in this case to protect national security, violated the First Amendment's protection of a free press. n8 In May 2013, President Obama defended his administration's use of unmanned aerial drones to conduct missile attacks on al Qaeda-linked targets abroad, which had not received any congressional approval other than the general authorization to use military force passed in the week after the September 11, 2001, terrorist attacks. n9 In that same speech, President Obama also announced his desire to close the detention facility at the U.S. Naval Base in Guantanamo Bay, Cuba, despite a congressional funding ban on any transfer of prisoners from the base to the continental United States. n10 Just as Lincoln had to navigate conflicts between the executive and legislative powers to win the Civil War, President Obama and his immediate predecessors have confronted the same questions in fighting a very different conflict today.

Lincoln's example should hold great sway in our understanding of those constitutional struggles today. No one stands higher in our nation's pantheon than Lincoln. Washington founded the nation--Lincoln saved it. Without him, the United States might have lost eleven of its thirty-six states, and ten million of its thirty million people. n11 He freed the slaves, ended Southern planter society, and ushered in a dynamic political system and market economy throughout the nation. n12 Building on Andrew Jackson's arguments against nullification, n13 he interpreted the Constitution as serving a single nation, rather than existing to protect slavery. The Civil  [*6]  War transformed the United States from a plural word into a singular noun. n14 That nation no longer withheld citizenship because of race, n15 and guaranteed to all men the right to vote n16 and the equal protection of the laws. n17 Where once the Constitution was seen as a limit on effective government, Lincoln transformed it into a charter that empowered popular democracy.

Part of Lincoln's greatness stems from his confrontation of tragic choices. As he famously wrote in 1864, "I claim not to have controlled events, but confess plainly that events have controlled me." n18 He did not seek the war, but understood that there were worse things than war. Victory over the South came at an enormous cost to the nation. Close to 600,000 Americans lost their lives out of a population of thirty-one million n19 --about equal to American battle deaths in all of its other wars combined. n20 Approximately one-fifth of the South's white male population of military  [*7]  age were killed. n21 While the total value of Northern wealth rose 50% during the 1860s, Southern wealth declined by 60%. n22

The human cost weighed heavily upon Lincoln, but he believed it was necessary to atone for the wrong of slavery. "Fondly do we hope, fervently do we pray, that this mighty scourge of war may speedily pass away," Lincoln wrote in his Second Inaugural Address. n23 "Yet, if God wills that it continue until all the wealth piled by the bondsman's two hundred and fifty years of unrequited toil shall be sunk, and until every drop of blood drawn with the lash shall be paid by another drawn with the sword," he continued, "as was said three thousand years ago, so still it must be said 'the judgments of the Lord are true and righteous altogether.'" n24 One of the lives lost would be Lincoln's--the first President to be assassinated.

Lincoln's greatness is inextricably linked to his broad vision of presidential power. He invoked his authority as Commander-in-Chief and Chief Executive to conduct war, initially without congressional permission, when many were unsure whether secession meant war. n25 He considered the entire South the field of battle, and read his powers to attack anything that helped the Confederate war effort. n26 While he depended on congressional support for the men and material to win the conflict, Lincoln made critical decisions on tactics, strategy, and policy without input from the Legislature. n27 The most controversial was the Emancipation Proclamation. n28 Only Lincoln's broad interpretation of his Commander-in-Chief authority made that sweeping step of freeing the slaves possible. n29

Some have argued that part of Lincoln's tragedy is that he had to exercise unconstitutional powers in order to save the Union. In their classic  [*8]  studies of the Presidency, Arthur M. Schlesinger called Lincoln a "despot," and both Edward Corwin and Clinton Rossiter considered Lincoln to have assumed a "dictatorship." n30 These views echo arguments made during the Civil War itself, even by Republicans who believed that the Constitution could not address such an unprecedented conflict. n31 Lincoln surely claimed that he could draw on power beyond the Constitution in order to preserve the nation. As he wrote to a Kentucky newspaper editor in 1864, "Was it possible to lose the nation, and yet preserve the constitution?" n32 To Lincoln, common sense supplied the answer: "By general law life and limb must be protected; yet often a limb must be amputated to save a life; but a life is never wisely given to save a limb." n33 Lincoln believed necessity could justify unconstitutional acts: "I felt that measures, otherwise unconstitutional, might become lawful, by becoming indispensable to the preservation of the constitution, through the preservation of the nation." n34

Lincoln, however, was no dictator. While he used his powers more broadly than any previous President, he was responding to a crisis that threatened the very life of the nation. n35 He flirted with the idea of a Lockean prerogative, n36 but his actions drew upon the same mix of executive authorities that had supported Washington, Jefferson, and Jackson. n37 He relied on his power as Commander-in-Chief to give him control over decisions ranging from tactics and strategy to reconstruction policy. n38 Like his predecessors, Lincoln interpreted his constitutional duty to execute the laws, his role as Chief Executive, and his presidential oath as grants of power to use force, if necessary, against those who opposed the authority of  [*9]  the United States. n39 Lincoln wrote: "[M]y oath to preserve the constitution to the best of my ability, imposed upon me the duty of preserving, by every indispensable means, that government--that nation--of which that constitution was the organic law." n40 It seems clear that Lincoln believed that the Constitution vested him with sufficient authority to handle secession and civil war without the need to resort to Jefferson's prerogative.

Lincoln refused to believe that the Constitution withheld the power for its own self-preservation. Rather than seek a greater power outside the law to protect the nation, he found it in the Chief Executive Clause. That gave Lincoln the authority to decide that secession justified military coercion, and the wide range of measures he took in response: raising an army, invasion and blockade of the South, military government of captured territory, suspension of the writ of habeas corpus, and tough internal security measures. n41 Lincoln consistently maintained that he had not sought the prerogative, but that the Constitution gave him unique war powers to respond to the threat to the nation's security. n42 Lincoln's political rhetoric invoked Jefferson, but his constitutional logic followed Hamilton. n43

Perhaps the most important defense to the charge of dictatorship is that the normal political process operated in the North throughout the War. An opposition party continued to challenge Lincoln's wartime policies, and regular elections were held in the state and national governments, n44 with the crucial 1864 election giving voters a choice between more of Lincoln's war or a cessation of hostilities. n45 While the administration took vigorous, sometimes extreme, steps to prevent assistance to the Confederacy from behind the lines, the administration refused to interfere with the normal workings of politics at home. n46 Full-throated competition for elections and debate over the War continued between Republicans and Democrats, to the  [*10]  point where Lincoln worried that he would have to hand over the Presidency to his opponent, retired General George McClellan. n47

Throughout the War, the institutions of government kept their characteristic features. Congress controlled the power of the purse and initiated most domestic policies, such as the Homestead Act, a protective tariff, land grant colleges, and subsidies for railroad construction. n48 Lincoln followed a hands-off approach on domestic priorities and disclaimed any right to veto laws because of disagreements on policy. n49 He rarely interfered with legislation, n50 often consulted with members of Congress in making important appointments, n51 and displayed little interest in the work of agencies with domestic responsibilities. n52 He was profoundly aware that members of Congress and his cabinet enjoyed many more years of public service and experience than he. n53 Initially, he spoke in the language of deference to Congress and sought its ex post approval of his actions at the start of the War. n54

Nonetheless, Lincoln was not reluctant to disturb relations with the other branches of government in pursuit of his war aims. From the very beginning, he had set the stage to make it difficult, if not impossible, for Congress to reverse his initial military decisions. n55 He excluded Congress from important war policies n56 and vetoed early congressional efforts to dictate the course of Reconstruction. n57 But Lincoln could not rule out all congressional participation in the War. Congress's cooperation was critical to any sustained war effort, for it alone controlled taxing and spending, the size and shape of the military, economic mobilization, and the regulation of domestic society. n58 Lincoln did not refuse to obey any congressional laws, but he maintained his independent right to act in areas of executive competence, such as the management of the War, and to act concurrently with Congress in areas that might usually be thought to rest within the  [*11]  legislature's purview. n59 Lincoln, not Congress, decided the goals of the War, the terms of the peace, and the means to win both. n60

Lincoln's attitude toward the judiciary is even more at odds with today's conventional wisdom. He lost confidence in the courts after Dred Scott v. Sanford, which recognized slave ownership as a property right and made it unconstitutional for Congress to restrict slavery's spread in the territories. n61 Challenging the legitimacy of Dred Scott defined the young Republican Party. In his famous, losing debates with Stephen Douglas, Lincoln rose to national prominence by arguing that Dred Scott applied only to the parties in the case. n62 In other words, the Supreme Court's decisions could not bind the President or Congress, who had the right to interpret the Constitution too, or, most importantly, the people. n63 "[N]or do I deny that such decisions must be binding in any case, upon the parties to a suit, as to the object of that suit," Lincoln explained in his First Inaugural Address. n64 Decisions of the Court should receive "very high respect and consideration, in all paral[l]el cases, by all other departments of the government." n65 It might even be worth following erroneous decisions at times because the costs of reversing them might be high. n66 But "if the policy of the government, upon vital questions, affecting the whole people, is to be irrevocably fixed by decisions of the Supreme Court," Lincoln argued, "the people will have ceased, to be their own rulers, having, to that extent, practically resigned their government, into the hands of that eminent tribunal." n67

Lincoln laid the foundations of his Presidency on a vigorous and dynamic view of his right to advance an alternative vision of the Constitution. If Lincoln and the Republican Party had accepted the supremacy of the judiciary's interpretation of the Constitution, Dred Scott would have foreclosed their core position that the federal government should stop the spread of slavery. Likewise, Lincoln's Presidency could not have achieved its successes without a proactive exercise of his  [*12]  constitutional powers. A passive attitude that conceded to Congress the leading role in setting policy, or one that waited on the Supreme Court to decide matters, would have led to a sundered nation or military disaster. Lincoln became America's savior because he preserved the Union, freed the slaves, and launched a new birth of freedom. He set in motion a political, social, and economic revolution, but one that had the conservative goal of restoring the nation's constitutional system of government. He could have achieved none of this without a broad vision of his office.

I. WAGING WAR

One of Lincoln's most remarkable exercises of presidential authority often goes unremarked. His decision that secession was unconstitutional and that the Union could oppose it by force was fundamental to the beginning of the Civil War. n68 Today, most accept Lincoln's view, but they forget that the Constitution does not explicitly address the question, nor does it spell out who has the right to decide it. n69 In today's environment of judicial supremacy, we have grown accustomed to the idea that constitutional questions are for the Supreme Court to decide. n70 The Court, however, would not reach the question of secession until the Civil War had ended. n71

A. James Buchanan's Trepidations: The Constitution as a Restraint

One need only contrast Lincoln's approach to that of his predecessor, James Buchanan, usually thought to be the nation's worst President. The South had ensured Lincoln's election by walking out of the Democratic convention and nominating its own candidate for the Presidency, sitting Vice President John Breckinridge. n72 Senator Douglas, who became the nominee of the Democratic Party in the North, took the position that the  [*13]  people of each territory should decide the slavery question for themselves--the doctrine of popular sovereignty. n73 This was not good enough for Southern Democrats, who wanted Congress to enact a code making slavery sacrosanct throughout the territories. n74 When it became clear that Lincoln had won, South Carolina led the Deep South toward secession. n75

Buchanan believed that secession was illegal but that he lacked the constitutional authority to stop it. In the waning days of his administration, his Attorney General concluded that the Executive only had authority to defend federal property, and that he could not call in the militia to enforce federal law because no federal law enforcement officials remained in the South. n76 The Constitution gave neither the President nor Congress, the Attorney General's opinion reasoned, the power to "make war" against the seceding states to restore the Union. n77 In his December 1860 annual message to Congress, Buchanan blamed the crisis on Northern agitation to overturn slavery. n78 Even though the South could not secede, he could not "make war against a State," leaving the federal government powerless. n79 After the rest of the Deep South seceded and formed the Confederate States of America, Buchanan again declared that the executive power did not include the use of force against a state, and humbly requested that Congress, "the only human tribunal under Providence possessing the power to meet the existing emergency," do something. n80 Buchanan's narrow understanding of the constitutional powers of the office meant that the federal government was helpless before the greatest threat to the nation in its history.

 [*14]  B. Lincoln's Decisiveness: The Constitution as a Source of Power

Lincoln understood that the Constitution empowered him to do much more than issue a polite invitation that the South return home. The Confederacy made his case easier by seizing federal property and attacking Fort Sumter first. n81 He had no need to address Calhoun's nullification arguments, or even those of Jefferson and Madison against the Alien and Sedition Acts that states had a right to resist obviously unconstitutional actions by the federal government. n82 The Confederate States were frustrating the constitutional system and denying the results of nationwide democratic elections. n83 They had seceded from a national government that had yet to pass any law prohibiting slavery in the territories or the South itself. In his First Inaugural Address, Lincoln promised not to interfere with the bargain reached in the Constitution that the Southern states could decide on slavery as a matter of their own "domestic institutions." n84 He construed his constitutional duty to require enforcement of the Fugitive Slave Clause and to refrain from any interference "with the institution of slavery in the States where it exists." n85

Secession, however, was an unconstitutional response to his election by the democratic process. Echoing Jackson, Lincoln declared that the Union, as a nation, was perpetual. n86 It preexisted the Constitution; it preexisted the Articles of Confederation. n87 Even the Constitution recognized this fact by providing, in its Preamble, for a more perfect Union. n88 Because secession was illegal, Lincoln reasoned, the Southern states were still part of the nation, and "the Union [wa]s unbroken." n89

 [*15]  Resistance to federal law and institutions was the work not of the states themselves, but a conspiracy of rebels who were illegally obstructing the normal operations of the national government. n90 The Constitution called upon Lincoln to use force, if necessary, against these rebels in order to see "that the laws of the Union be faithfully executed in all the States." n91 Though on a much greater scale, the Civil War triggered the same presidential power invoked by Washington during the Whiskey Rebellion and Jefferson during the Embargo. n92 Lincoln did not believe he had any choice; the Constitution required him to put down the rebellion. n93 "You have no oath registered in Heaven to destroy the government," Lincoln told the South, "while I shall have the most solemn one to 'preserve, protect and defend' it." n94

Where Buchanan and previous Presidents found only constitutional weakness, Lincoln discovered constitutional strength. He patiently maneuvered circumstances so that Jefferson Davis's troops would fire the first shot. n95 Federal officials who sympathized with the Confederacy handed over armories, treasuries, and property, but federal installations in several ports remained in Union hands. n96 Fort Sumter in Charleston Harbor held symbolic importance as a flashpoint again, just as it did during the nullification crisis. n97

On April 4, 1861, exactly one month into his term, Lincoln ordered the navy to resupply the Union fort and to use force only if fired upon. n98 Jefferson Davis ordered bombing to begin before the ships could arrive, and Union forces surrendered on April 14. n99 Lincoln did not consult Congress,  [*16]  which was not in session, nor did he call Congress into session, n100 as he could "on extraordinary Occasions" under the Constitution. n101 He did not launch offensive operations against the South, but he placed American forces in harm's way, which carried a strong risk of starting a war between the states.

The North was woefully unprepared. Its small army was deployed primarily along the western frontiers; its navy had only a few warships ready for action in American waters. n102 After the fall of Fort Sumter, Lincoln sprung to action. On April 15, he declared a state of rebellion and called forth 75,000 state troops under the Militia Act. n103 He proclaimed that groups in the South were obstructing the execution of federal law beyond the ability of courts and federal officials to overcome. n104

Lincoln's proclamation prompted the upper Southern states to secede, led by Virginia. n105 The President issued a call for volunteers, increased the size of the regular army, and ordered the navy to enlist more sailors and purchase additional warships. n106 He also removed millions from the Treasury for military recruitment and pay. n107 Article I, Section 8 of the Constitution expressly vests in Congress the power to raise an army and navy and to fund them; the President has no authority to exercise either power. n108

Lincoln put the army and navy to immediate use. He ordered a blockade of Southern ports and dispatched troops against rebel-held territory. n109 Lincoln called Congress into special session but, significantly, not until July 4. n110 While of obvious symbolic importance, the July 4 date ensured that the executive branch, not Congress, would set initial war policy. n111 Lincoln had three months to establish a status quo that would be difficult for Congress to change. n112 This was remarkable leadership for a President who had been the underdog to win his party's nomination, who  [*17]  had not won a majority of the popular vote, whose cabinet was filled with men with far more distinguished records of public service, and who did not have close relationships with the congressional leaders of his party. n113

Rapid events forced Lincoln to exercise broad authorities on defense as well as offense. Maryland was a slave-holding state, and the state legislature was pro-Confederacy. n114 If it seceded, the nation's capital would be utterly isolated. n115 Mobs in Baltimore attacked the first military units from Massachusetts and Pennsylvania to reinforce the capital, and rebel sympathizers cut the telegraph and railroad lines to Washington. n116

C. Ex Parte Merryman: Executive Suspension of the Writ of Habeas Corpus

Lincoln interpreted his constitutional powers to give him the initiative in responding to the emergency. On April 27, 1861, he unilaterally suspended the writ of habeas corpus on the route from Philadelphia to Washington and replaced civilian law enforcement with military detention without trial. n117 Suspension prevented rebel spies and operatives detained by the military from petitioning the civilian courts for release. n118 The Constitution surely describes this power in the passive tense: "The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it." n119 But it is located in Article I, which enumerates Congress's powers and its limits. n120 But Congress would not meet until July 4. Had Lincoln seized the powers of another branch?

A case presented Chief Justice Roger Taney, Jackson's Attorney General and author of Dred Scott, with the perfect opportunity to answer this question. Union officers arrested John Merryman, an officer in a secessionist Maryland militia, for participating in the destruction of the  [*18]  railroads near Baltimore. n121 Upon the petition of Merryman's lawyer, Taney issued a writ of habeas corpus ordering the commander of Union forces in Maryland to produce Merryman in court. n122 The general refused to appear and instead sent an aide to notify Taney that Merryman had been detained under the President's suspension of habeas corpus. n123 Taney held the general in contempt, but the marshal serving the order could not gain entry to Fort McHenry. n124

Taney was left to issue an opinion, which sought to pull the heart out of Lincoln's energetic response to secession. n125 He held in Ex Parte Merryman that the Suspension Clause's placement in Article I, and judicial commentary since ratification, recognized that only Congress could suspend the writ. n126 If military detention without trial were permitted to continue, Taney wrote, "the people of the United States are no longer living under a government of laws." n127 Under presidential suspension, "every citizen holds life, liberty and property at the will and pleasure of the army officer in whose military district he may happen to be found." n128 Taney's opinion clearly questioned the legal basis for Lincoln's other responses to secession. n129 Beyond suspending habeas corpus, he wrote, the Lincoln administration "has, by force of arms, thrust aside the judicial authorities and officers to whom the constitution has confided the power and duty of interpreting and administering the laws, and substituted a military government in its place, to be administered and executed by military officers." n130

Merryman was not just an attack on Lincoln's suspension of the writ, but upon the President's right to interpret the Constitution. Taney declared that it was the responsibility of "that high officer, in fulfillment of his constitutional obligation" under the Take Care Clause to enforce the court's orders. n131 It was another declaration of judicial supremacy in interpreting  [*19]  the Constitution--to be expected of the Justice who had written Dred Scott, though perhaps not from Jackson's Attorney General. Taney wanted to dramatize the conflict between the President and the judiciary. He appeared before a crowd of 2,000 on the Baltimore courthouse steps to receive the commanding general's response, and declared that the officer was defying the law and that even the Chief Justice might soon be under military arrest. n132

Lincoln answered Taney, and the widespread claims of executive dictatorship, in his message to the July 4 session of Congress. Lincoln stressed that the Confederacy had fired the first shot before the national government had taken any action that might threaten slavery. n133 Secession attacked only the process of "time, discussion, and the ballot-box." n134 In response, "no choice was left but to call out the war power of the Government; and so to resist force, employed for its destruction, by force, for its preservation." n135 He recited the litany of actions that followed: calling out the militia, the blockade, the call for volunteers, and the expansion of military spending. n136 Lincoln claimed that he had moved forcefully with the support of public opinion. n137 "These measures, whether strictly legal or not, were ventured upon, under what appeared to be a popular demand, and a public necessity; trusting, then as now, that Congress would readily ratify them." n138

Lincoln avoided the question of whether he had acted unconstitutionally. He sought justification from Congress's political support, after the fact. n139 "It is believed that nothing has been done beyond the constitutional competency of Congress." n140 Congress enacted a statute that did not explicitly authorize war against the South, but declared that Lincoln's actions "respecting the army and navy of the United States, and calling out or relating to the militia or volunteers from the States, are hereby approved and in all respects legalized and made valid . . . as if they had been issued and done" by Congress. n141 Congress gave approval through its  [*20]  explicit control over the size and funding of the military, but did not seek to direct Lincoln's war aims or the conduct of hostilities.

D. The Prize Cases: The Power and Obligation of the Executive to Resist Insurrection

It would be a year and a half before the Supreme Court considered the constitutionality of Lincoln's immediate actions. The Prize Cases presented a demand for damages by the owners of several vessels seized by the Union blockade in the summer of 1861. n142 The owners argued that international law limited blockades only to wars between nations. n143 Thus, international law conflicted directly with Lincoln's theory that the Confederacy was only a conspiracy of law-breakers. If the Civil War were a war, the plaintiffs continued, Lincoln could not act without a declaration of war from Congress first. n144

A 5-4 majority of the Court upheld Lincoln's actions, with or without congressional authorization. n145 It began by endorsing Lincoln's initial judgment that secession had begun an insurrection, not a war with a separate nation. n146 They also agreed that the scope of the insurrection nevertheless granted the United States the rights and powers of war against a belligerent nation: "[I]t is not necessary to constitute war, that both parties should be acknowledged as independent nations or sovereign States. A war may exist where one of the belligerents, claims sovereign rights as against the other." n147 Even though the South would never be recognized as a nation by the United States, the very nature of the conflict required that it be recognized as war, rather than as a matter for the criminal justice system. n148 "When the party in rebellion occupy and hold in a hostile manner a certain portion of territory; have declared their independence; have cast off their allegiance; have organized armies; have commenced hostilities against their former sovereign, the world acknowledges them as belligerents, and the contest a war." n149 Lincoln's blockade of Southern ports, though legal under international law only against another nation, was a legitimate exercise of war power under the Constitution.

 [*21]  The Court found that Lincoln did not need a declaration of war to respond to the attack on Fort Sumter. "If a war be made by invasion of a foreign nation, the President is not only authorized but bound to resist force by force. He does not initiate the war, but is bound to accept the challenge without waiting for any special legislative authority." n150 It did not matter whether the attacker was a foreign nation or a seceding state: The firing on Fort Sumter constituted an act of war against which the President automatically had authority to use force. n151 "And whether the hostile party be a foreign invader, or States organized in rebellion, it is none the less a war, although the declaration of it be 'unilateral.'" n152 The Court expressly declared that the scope and nature of the military response rested within the hands of the Executive. "Whether the President in fulfilling his duties, as Commander-in-chief, in suppressing an insurrection, has met with such armed hostile resistance, and a civil war of such alarming proportions as will compel him to accord to them the character of belligerents, is a question to be decided by him . . . ." n153

Judicial review would not extend to the President's decisions on whether to consider the Civil War a war, and what type of military response to undertake. Justice Grier wrote for the majority, "[T]his Court must be governed by the decisions and acts of the political department of the Government to which this power was entrusted." n154 The Justices only entertained the need for legislative approval as a hypothetical to buttress their conclusion, and never held that Congress's approval was necessary as a constitutional matter.

If it were necessary to the technical existence of a war, that it should have a legislative sanction, we find it in almost every act passed at the extraordinary session of the Legislature of 1861, which was wholly employed in enacting laws to enable the Government to prosecute the war with vigor and efficiency. n155

Both the courts and Congress vindicated Lincoln's constitutional position from the early days of the war.

 [*22]  E. Lincoln's Initiative: Military Strategy from the President's Desk

We tend to focus on these early presidential acts because they raise questions of the gravest moment--presidential power to act even in areas of clear congressional authority during emergency. What is sometimes forgotten is how quickly Lincoln took direction of the Union's response. In addition to deciding the fundamental question that secession was illegal, n156 Lincoln managed the events following his election to put the South in a difficult position. In his First Inaugural Address, he announced that the Union would keep all federal installations and bases, and he declared that Fort Sumter would be resupplied. n157

Lincoln did not consult with Congress whether to seek a political compromise, or whether to let the South go its own way. This is striking not just in light of Buchanan's narrow view of presidential power, n158 but also the history of negotiations between the North and South over slavery. Congress had reached the Missouri Compromise of 1820; n159 the Compromise of 1850, which admitted California as a free state, allowed slavery in the other territory conquered from Mexico, n160 and enacted the Fugitive Slave Law; n161 and it had passed the Kansas-Nebraska Act of 1854, which allowed popular sovereignty to decide on slavery in the Kansas and Nebraska territories. n162 Henry Clay, Daniel Webster, and Stephen Douglas crafted the agreements; Presidents played bystanders with little influence. n163 Congress's superior role turned on its sole constitutional powers to regulate the territories and to admit new states to the Union, n164 but it also took advantage of presidential weakness during much of the antebellum period. n165

Imagine what might have happened had Congress assumed the lead in the period between Lincoln's election and his inauguration. In early  [*23]  December, the House of Representatives established a committee of thirty-three, with one member for each state, while the Senate named Senators Douglas, Jefferson Davis, John Crittenden, and William Seward to a committee of thirteen, to reach a deal on slavery. n166 The Crittenden Compromise, as it became known, would have revived the Missouri Compromise line and absolutely protected slavery where it existed. n167 The House committee proposed an unamendable constitutional amendment that would prohibit federal interference with slavery in the states. n168

Although he seemed aloof from the political horse-trading, Lincoln scuttled the whole affair. While still in Springfield, Illinois, he wrote to Republican legislators: "Let there be no compromise on the question of extending slavery. If there be, all our labor is lost . . . ." n169 Lincoln welcomed a split sooner rather than later: "The tug has to come, [and] better now, than any time hereafter." n170 It is true, as historians have concluded, that the North went to war in 1861 with conservative goals in mind: to restore the Union as it was and thus, to allow slavery to exist in the South. n171 At the same time, that Constitution contained the mechanism--control over slavery in the territories--that allowed Lincoln to keep faith with his moral commitment to end slavery. n172 Lincoln was unwilling to give up the fruits of electoral victory, and the workings of constitutional democracy, to reach a settlement between North and South. n173

Lincoln displayed presidential initiative not just when the war came, but after. He exercised clear command over the generals and often urged Union forces to attack while his subordinates preferred more time for training and organization. After the defeat at the first Battle of Bull Run in  [*24]  July 1861, Lincoln began to intervene in military decisions. n174 He replaced General McDowell with General McClellan, n175 and in November 1861 he removed General John Fremont for his conduct in the Department of the West. n176

The burdens of the command fell heavily on Lincoln, especially as Union casualties soared. Nonetheless, he urged the overcautious McClellan to use his growing Army of the Potomac to move south, and he removed and reinstated generals until he found the ones--Ulysses S. Grant and William Tecumseh Sherman--who agreed with his strategy of going on the offensive. n177 Lincoln's frustrations with his generals fill history books. n178 It was Lincoln who approved the broader strategy to control the Mississippi River and divide the Confederacy in two, n179 and it was Lincoln who saw, earlier than most generals, that the war would become a war of attrition where Northern resources would overwhelm a South with no industrial base and a small population.

Lincoln did not seek congressional involvement in the strategic decisions about the war. Congress's main job was to supply the resources needed to win on the battlefield, a task it performed far more effectively than its Southern counterpart. Taxes were raised, bonds were sold, a federal bank reestablished, paper currency introduced, and money spent (the federal budget increased by 700% in the first year of the war). n180 Hundreds of thousands of soldiers were trained, equipped, and organized into units, and once on the front they were fed and supplied far better than the enemy.

The Senate established a Committee on the Conduct of the War that became a forum for investigation and criticism of Lincoln's commanders, especially those perceived to be too cautious, and for praise of those willing to take aggressive measures. n181 Lincoln and his second Secretary of War, Edwin Stanton, did nothing to shield the generals from congressional criticism, but instead seemed to see it as a welcome prod to McClellan and his fellow West Pointers. n182 Beyond its oversight function, however, Congress did not play a significant role in setting war policy or strategy. As  [*25]  Philip Paludan has written, "Congress left most decisions on the fighting to the generals, the secretary of war, and the president." n183 Military strategist Eliot Cohen has shown that the development of Civil War strategy was largely a process of civilian struggle for control of the military, which boiled down to a contest between Lincoln and his generals. n184

Throughout the war, Lincoln stayed in close contact with Grant and Sherman, reviewed their movements, and continued to suggest different strategies. He asked Francis Lieber, an expert on the laws of war at Columbia University, to draft the first modern code on the rules of warfare, and he issued it as General Orders No. 100 in April 1863. n185 He did not ask Congress to enact it by statute. Upon learning that Confederate troops had executed surrendering black soldiers and their white officers, he threatened retaliatory action. n186 But perhaps no military policy was as far reaching as the decision to emancipate the slaves, a measure he executed solely under his authority as Commander-in-Chief. n187

F. The Emancipation Proclamation

In the first years of the war, Radical Republicans in Congress had kept up a drumbeat of criticism against Lincoln for not immediately ending slavery. n188 In 1861, Lincoln reversed General Fremont for ordering emancipation in Missouri, n189 and the following year he overturned General David Hunter's freeing of slaves in Georgia, Florida, and South Carolina. n190 Lincoln was concerned about keeping the loyalty of the slave-holding border states, especially Kentucky, the third most populous slave state and occupant of a strategic position in the western theatre. n191 Lincoln reportedly said that he hoped for God's support, but he needed Kentucky's. n192

 [*26]  Whether the federal government even had the power to abolish slavery remained unresolved. As he had proclaimed in his First Inaugural Address, Lincoln believed that slavery's preservation was a matter of state law and that the federal government had no power to touch it where it already existed. n193 Emancipation might qualify as the largest taking of private property in American history, for which the government would owe just compensation under the Fifth Amendment. n194 Another question that remained unclear was whether the United States had the right as a belligerent, under the laws of war, to free slaves. A nation at war generally had the right to seize enemy property when necessary to achieve its military goals, but it could not, as an occupying power, simply take all property held by private citizens. n195

As the conflict deepened, Lincoln's view on whether to order emancipation as a military measure underwent significant change. He had overturned Generals Fremont and Benjamin Butler because their proclamations were essentially political--they sought to free all slaves in their territories, even those unconnected to the fighting. n196 When General Butler in Virginia declared that slaves that escaped to Union lines were "contraband" property that could be kept by the Union, Lincoln let the order stand. n197 Congress urged a more radical approach by enacting two Confiscation Acts: the first deprived rebels of ownership of their slaves put to work in the war; the second freed the slaves encountered by Union forces. n198 Because both laws required an individual hearing before a federal judge prior to freeing a slave, neither had much practical effect. n199

Of greater impact was the July 1862 Militia Act, which freed the slave of any rebel, if that slave joined the U.S. armed forces. n200 On August 25, 1862, Secretary of War Stanton authorized the raising of the first 5,000 black troops for the Union army. n201 As the war grew increasingly difficult, Lincoln became convinced that emancipation would be a valuable weapon for the Union cause. n202 It would undermine the Confederacy's labor force  [*27]  and economy while providing a much-needed pool of recruits for the Union armies. n203

As the cost of the war in blood and treasure became ever dearer, demands for an end to slavery grew louder in the North. n204 At the same time, the border states rejected proposals for gradual emancipation paid for by the federal government. n205 By late July 1862, Lincoln had a draft proclamation of emancipation ready and had notified his cabinet, which advised him to wait for a Union victory. n206 Antietam provided Lincoln the moment. n207

While Union casualties were steep (2,108 dead and 9,549 wounded--up to that point the most American casualties ever suffered in a single day n208), the Army of the Potomac had forced the Confederate Army from the field. On September 22, 1862, five days after the battle, Lincoln issued the Emancipation Proclamation as President and Commander-in-Chief. n209 It declared that all slaves in area under rebellion as of January 1, 1863, "shall be then, thenceforward, and forever free; and the executive government of the United States, including the military and naval authority thereof, will recognize and maintain the freedom of such persons." n210 Lincoln stated his intention to ask Congress for compensation for the loyal slave states that voluntarily adopted emancipation and for Southerners who lost slaves but remained loyal to the Union. n211

The President remained clear that the war was not about slavery, but "for the object of practically restoring the constitutional relation between the United States" and the rebel states. n212 Nevertheless, his proclamation freed 2.9 million slaves: 74% of all slaves in the United States and 82% of the slaves in the Confederacy. n213 On January 1, 1863, Lincoln issued the final Emancipation Proclamation, "by virtue of the power in me vested as Commander-in-Chief, of the Army and Navy of the United States in time of  [*28]  actual armed rebellion against [the] authority and government of the United States." n214 The President rooted the constitutional justification for the Emancipation Proclamation as "a fit and necessary war measure for suppressing said rebellion." n215

Lincoln's dependence on his constitutional authority explains the Proclamation's careful boundaries. He did not free any slaves in the loyal states, nor did he seek to remake the economic and political order of Southern society. Lincoln never claimed a broad right to end slavery. Rather, the Emancipation Proclamation was an exercise of the President's war power to undertake measures necessary to defeat the enemy.

With the cost of war in both men and money rising steeply, emancipation became a means to the end of restoring the Union. Shortly before issuing the preliminary Proclamation, Lincoln wrote to Republican newspaper editor Horace Greeley, and through him to a broad readership, that his goal was to restore "the Union as it was." n216 Emancipation was justified only so far as it helped achieve victory. "My paramount object in this struggle is to save the Union, and is not either to save or to destroy slavery," Lincoln wrote. n217 "If I could save the Union without freeing any slave I would do it, and if I could save it by freeing all the slaves I would do it; and if I could save it by freeing some and leaving others alone I would also do that." n218

After he issued the Proclamation, Lincoln made clear that the Commander-in-Chief Clause allows measures based on military necessity that would not be legal in peacetime. Responding to critics of the Proclamation's constitutionality from his home state, he admitted that "I certainly wish that all men could be free, while I suppose you do not." n219 Still, emancipation was a valid war measure. "I think the constitution invests its commander-in-chief, with the law of war, in time of war," he wrote. n220 Anything that belligerents could lawfully do in wartime, therefore, fell within the President's authority.

There was no question in Lincoln's mind that taking the enemy's property was a legitimate policy in war. "Armies, the world over, destroy enemies' property when they cannot use it; and even destroy their own to  [*29]  keep it from the enemy." n221 Lincoln went on to say: "Civilized belligerents do all in their power to help themselves, or hurt the enemy, except a few things regarded as barbarous or cruel," such as the massacre of prisoners or non-combatants. n222 Lincoln would consider anything permitted by the laws of war.

Emancipation did not just deny the South a vital resource, but it also provided black soldiers for the war effort. n223 Lincoln claimed that Union generals "believe the emancipation policy, and the use of colored troops, constitute the heaviest blow yet dealt to the rebellion." n224 Black soldiers saved the lives and energies of white soldiers, and, indeed, the lives and rights of white civilians. n225 "You say you will not fight to free negroes," Lincoln wrote. n226 "Some of them seem willing to fight for you . . . ." n227 But he closed by emphasizing again that emancipation was not the goal, but the means. n228 When the war ended, "[i]t will . . . have been proved that, among free men, there can be no successful appeal from the ballot to the bullet; and that they who take such appeal are sure to lose their case, and pay the cost." n229 When that day comes, Lincoln promised, "there will be some black men who can remember that, with silent tongue, and clenched teeth, and steady eye, and well-poised bayonet," they helped achieve victory. n230

The Emancipation Proclamation is usually studied as a question of the war powers of the national government, though it has also been studied as a question of whether it amounted to a taking of property requiring compensation. n231 What is sometimes neglected is that the Proclamation was a startling demonstration of the constitutional powers of the Presidency. Lincoln decided that military necessity justified emancipation. n232 The Supreme Court did not reach the question of the wartime confiscation of property until after the war, when it upheld the seizure, transfer, and destruction of private property that supported the enemy's ability to carry  [*30]  on hostilities. n233 While Congress passed the two Confiscation Acts, it required individual hearings proving that a slave's owner was engaged in the rebellion or that a slave was being used in the Confederacy's war effort. n234 Lincoln freed the slaves en masse and bypassed the painstaking judicial procedures established by Congress. The Legislature authorized the acceptance of escaped slaves into the Union armed forces, but it remained for the President to organize and deploy in combat the more than 130,000 freedmen who joined the Union armies. n235

G. The Thirteenth Amendment

While the Proclamation had a broad scope, it also recognized the limits of presidential power. It only touched those areas, the Southern states, where slaves helped the enemy. n236 It did not affect the institution of slavery in the loyal states. n237 Emancipation would no longer be a justifiable war measure once the fighting ceased, and it could even be frustrated by the other branches while war continued. n238 Congress might use its own constitutional powers to establish a different regime--a reasonable concern with Democratic successes in the 1862 midterm elections--and allow the states to restore slavery once the war ended.

Lincoln understood that to ensure slavery's permanent end, the states would have to adopt a constitutional amendment making emancipation permanent. Toward the end of the war, he pressed for adoption of a complete prohibition of slavery in what eventually became the Thirteenth Amendment. Ratification made the link between emancipation and democratic rule clear. In June 1864, Congress rejected the amendment,  [*31]  which would have been the first since the changes to the Electoral College after the Jefferson-Burr deadlock in 1800. n239

After resounding Republican victories in the November elections, Lincoln called upon the same lame-duck Congress to ratify the Thirteenth Amendment. "It is the voice of the people now, for the first time, heard upon the question." n240 In a time of "great national crisis," Lincoln said "unanimity of action" was needed, and that required "some deference . . . to the will of the majority, simply because it is the will of the majority." n241 Congress promptly agreed to ratify the amendment even before the new Republican majorities took over. n242

Lincoln's great political achievement was to meld the original purpose of the war with the new goal of ending slavery. Emancipation of the slaves and restoration of the Union both drew upon Lincoln's belief, expressed in his First Inaugural Address, that the Constitution enshrined a democratic process in which the fundamental decisions were up to the people, as expressed in the ballot box. n243 He tied together the concepts of popular sovereignty and liberty in the Gettysburg Address, reconciling the political structure of the Constitution with the values of the Declaration of Independence. n244

Lincoln justified the carnage of the battle with the prospect of preserving the "new nation," created by "our fathers," that was "conceived in Liberty, and dedicated to the proposition that all men are created equal." n245 The equality of all men, of course, was not an explicit goal of the Union as established in the Constitution, but instead was recognized by the Declaration. n246 Lincoln called on "us the living" to dedicate themselves "to the great task remaining before us," to ensure "that this nation, under God, shall have a new birth of freedom," and "that government of the people, by the people, for the people, shall not perish from the earth." n247 Restoring the Union now stood for two propositions: the working of popular democracy  [*32]  and freedom and equality for all men. Emancipation may have been a policy justified by military necessity, but it became an end of the war as well as a means.

Lincoln's words at Gettysburg illustrated, as perhaps nothing else could, the President's control over national strategy in wartime. When the war began, Lincoln established the limited goal of restoring the Union. n248 Congress likewise agreed in the Crittenden-Johnson resolutions, which declared that the goal of the war was preservation of the Union, and which preserved the "established institutions" of slavery in the existing states. n249 Initial military strategy focused on blockading the Confederacy in the East while dividing it in the West through capture of the Mississippi. n250 This "Anaconda" strategy would slowly strangle the South until it came back to its senses and returned to the Union. n251

By the middle of 1862, stiff Southern resistance had convinced Lincoln that only unconditional surrender could end the war. His war goals expanded beyond the restoration of the Union to include, after the Emancipation Proclamation, freedom for all. Strategy shifted to the destruction of Confederate armies in the field and the end of the government in Richmond. Lincoln's declaration that the war sought a new birth of freedom, he believed, would encourage "the army to strike more vigorous blows" by setting an example of the administration "strik[ing] at the heart of the rebellion." n252

Lincoln rejected Southern peace feelers that only sought a restoration of the Union without emancipation. In response to one Southern effort to open negotiations, which Lincoln suspected was false anyway, the President sent emissaries with instructions that negotiations could only begin after the South accepted the Union and the permanent abandonment of slavery. n253  [*33]  This "surprise" term went beyond the Emancipation Proclamation, which was limited only to Confederate territory in wartime, and even Lincoln's understanding of the powers of Congress. n254 Jefferson Davis spurned the Northern representatives with the words that "[w]e are not fighting for slavery. We are fighting for Independence,--and that, or extermination, we will have." n255 Describing the exchanges later, Lincoln wrote that "[b]etween him and us the issue is distinct, simple, and inflexible. It is an issue which can only be tried by war, and decided by victory." n256 Lincoln's control over the conduct of the war had transformed the political goals of the conflict into union and liberty, and made the means no longer limited war, but a drive for total victory.

II. CIVIL LIBERTIES IN WARTIME

The unique nature of the Civil War forced the Lincoln administration to reduce civil liberties in favor of greater internal security. Unlike a war against a foreign nation, the rebellion was fought against other Americans, and events in Maryland and Missouri showed that parts of Union territory would have to be placed under military rule. n257 The common heritage of the North and South increased the likelihood of irregular guerilla fighting, espionage, and sabotage. n258 Southerners could operate easily behind Union lines and find supporters of their cause. n259 Significant political dissent from Democrats and anti-war opponents worried the administration, which tried to walk a fine line between respecting free speech and the political process and preventing the disloyal from undermining the war effort. n260 Congress did not give its immediate approval to all of Lincoln's actions; it did not enact any law regarding habeas corpus until 1863. n261

Lincoln initially gave Secretary of State Seward the job of operating an internal security service responsible for detaining those suspected of aiding the Confederacy. n262 His special agents either arrested suspects themselves or asked the military or local police to do so at strategic points in cities,  [*34]  ports, and transportation hubs. n263 Seward even had newspaper editors and state politicians suspected of disloyalty thrown in detention and had the mails opened to search for espionage. n264 Seward boasted to a foreign diplomat that he could "ring a little bell" and have anyone in the country arrested. n265

A. Balancing Constitutional Duties: Preserving the Nation and Upholding the Law

Lincoln's domestic policies on detention logically followed those applied to combat. More than 400,000 prisoners were captured in the war by both sides combined. n266 Under Lincoln's theory that the Southern states were still part of the Union, all of the members of the Confederacy were still American citizens. In war, however, the United States used force to kill and capture Confederate soldiers, destroy Confederate property, and impose martial law on occupied Confederate territory. n267 Prisoners had no right to a jury trial, and Confederate civilians had neither a right to sue for damages for destroyed property nor a right to immediately govern themselves. n268 Occupied Confederate states would have no right to send Senators and Representatives to Congress once Union control had returned. n269

The normal process of law could not handle the unique nature of the rebellion. Confederate leaders, for example, were being detained not because they were guilty of a crime, but because their release would pose a future threat to the safety of the country. What if federal authorities, Lincoln wrote in a letter published in June 1863, could have arrested the military leaders of the Confederacy, such as Generals John Breckinridge, Robert E. Lee, and Joseph Johnston, at the start of the war? n270

 [*35]  Unquestionably if we had seized and held them, the insurgent cause would be much weaker," Lincoln argued. n271 "But no one of them had then committed any crime defined in the law. Every one of them, if arrested, would have been discharged on habeas corpus were the writ allowed to operate." n272

Suspension of the writ made clear that captured Confederates could not seek the benefits of the very civilian legal system that they sought to overthrow.

Lincoln's July 4, 1861, message to the special session of Congress mounted a powerful defense of his suspension of the writ. He argued that his presidential duty called upon him to protect the Constitution first, before the decisions of the Supreme Court. "The whole of the laws which were required to be faithfully executed, were being resisted, and failing of execution, in nearly one-third of the States." n273 Saving the Union from a mortal threat, Lincoln suggested, could justify a violation of the Constitution and the laws, and certainly a single provision of them.

Must they be allowed to finally fail of execution, even had it been perfectly clear, that by the use of the means necessary to their execution, some single law, made in such extreme tenderness of the citizen's liberty, that practically, it relieves more of the guilty, than of the innocent, should, to a very limited extent, be violated? n274

In a famous passage, Lincoln asked, "[A]re all the laws, but one, to go unexecuted, and the government itself go to pieces, lest that one be violated?" n275 He suggested that painstaking attention to the habeas corpus provision would come at the expense of his ultimate constitutional duty--saving the Union. n276 "Even in such a case, would not the official oath be broken, if the government should be overthrown, when it was believed that disregarding the single law, would tend to preserve it?" n277

Lincoln performed some acrobatics to pull back from a constitutional conflict. It was obvious that the nation indeed was confronted with  [*36]  "rebellion or invasion." n278 Written in the passive voice, the Constitution's habeas corpus provision did not specify which branch had the right to suspend it. n279 Lincoln quickly returned to the need for prompt executive action to address the crisis. "[A]s the provision was plainly made for a dangerous emergency," he wrote, "it cannot be believed the framers of the instrument intended, that in every case, the danger should run its course, until Congress could be called together." n280 A rebellion might even prevent Congress from meeting.

In an opinion issued the next day, Attorney General Edward Bates agreed that the President's duty to execute the laws and uphold the Constitution required him to suppress the rebellion, using the most effective means available. n281 If the rebels sent an army, the President had the discretion to respond with an army. "[I]f they employ spies and emissaries, to gather information, to forward rebellion, he may find it both prudent and humane to arrest and imprison them," Bates wrote. n282 Despite the vagueness of the Suspension Clause, the President must have the ability to suspend habeas corpus in the case of a "pressing emergency" that requires him to "call to his aid the military power of the nation." n283 In times of emergency, "the President must, of necessity, be the sole judge, both of the exigency which requires him to act, and of the manner in which it is most prudent for him to employ the powers entrusted to him . . . ." n284

Bates's legal opinion launched a frontal assault on Taney's claim to judicial supremacy in Merryman. n285 "To say that the departments of our government are co-ordinate, is to say that the judgment of one of them is not binding upon the other two, as to the arguments and principles involved in the judgment." n286 Independence required that no branch could compel another. n287 No court could issue a writ requiring compliance by the President, just as no President could order a court how to decide a case. n288  [*37]  Bates's opinion ventured even further than Lincoln's view on Dred Scott, which Lincoln agreed to enforce at least as to the parties in the case. n289 Bates's claim of the independent status of each branch implied that the President had no obligation to obey a court judgment even in that narrow case n290 --a position that the administration had to adopt because Lincoln had already ignored Taney's order releasing Merryman. n291

Bates questioned whether the courts had any competence to decide questions relating to the war:

 [T]he whole subject-matter is political and not judicial. The insurrection itself is purely political. Its object is to destroy the political government of this nation and to establish another political government upon its ruins. And the President, as the chief civil magistrate of the nation, and the most active department of the Government, is eminently and exclusively political, in all his principal functions. n292

A court, Bates concluded, had no authority to review these political decisions of the President. n293 The Attorney General suggested that something like the modern Political Question Doctrine applied to judicial review of the President's wartime decisions. n294 Almost as an aside, Bates addressed the merits of the constitutional question. He observed that the Suspension Clause was vague and did not specify whether Congress alone, or the President as well, could suspend habeas corpus. n295 He argued that it was absurd to allow habeas corpus to benefit enemies in wartime, as it would imply that the enemy could sue for replevin of the return of arms and munitions that had been confiscated by the Union. n296

 [*38]  B. Crime v. War: The Suppression of Northern Agitators

In September 1862, the President turned to more aggressive measures. Military rule had displaced civilian government in areas touched by the battlefield, in the border states where Confederate irregulars conducted guerilla operations, and in recaptured territory. n297 Martial law went unmentioned in the Constitution but had been used during the Revolution and the War of 1812, n298 and had even been upheld by Chief Justice Taney in a case involving civil unrest in Rhode Island. n299 Lincoln drew upon his Commander-in-Chief power to impose military rule in areas where fighting or occupation were ongoing.

In a September 24, 1862, proclamation, Lincoln extended military jurisdiction beyond the battlefield to those giving assistance to the enemy behind the lines. n300 He ordered the military to detain anyone within the United States who gave aid or comfort to the rebels, and anyone who resisted the draft or discouraged volunteers from enlisting. n301 Detainees would have no right to seek a writ of habeas corpus and would be tried by courts martial or military commission, a form of military court used to try the enemy or civilians for violations of the laws of war and to administer justice in occupied territory. n302 Under Lincoln's order, the jurisdiction of the military commissions extended to those suspected of assisting the rebellion or disrupting the war effort well behind the front lines.

Union officials primarily deployed these authorities in or near active hostilities to detain spies and saboteurs. A common use was to capture irregular Confederate forces that were killing Union soldiers and attacking supply trains in states such as Missouri, or to maintain order in recaptured territory such as Tennessee. n303 Civilian processes of justice simply could not handle cases of widespread violence by guerillas and Confederate soldiers in the areas around the front lines. n304 According to existing Union records,  [*39]  the army conducted 4,271 military commission trials during the Civil War. n305 About 55% took place in Missouri, Kentucky, and Maryland, n306 border states that saw significant disorder and unrest, with Missouri alone accounting for about 46%. n307 Almost all of these cases involved guerrilla activity, horse-stealing, and bridge-burning. n308

Lincoln ordered the use of military detention and trial in the North, not because it was under direct threat of attack, but because agitators were interfering with the North's war effort. Although recent historical work has shown that Union officials did not exercise these authorities as broadly against political activity as some have thought, Union officials did detain and try newspaper editors and politicians who urged disloyalty or opposition to the administration's war measures. n309 The most well-known case was that of Clement Vallandigham, a former member of Congress and Ohio Democrat who was seeking his party's nomination for Governor on a peace platform. n310 Union authorities arrested Vallandigham for a speech attacking the war as "wicked, cruel, and unnecessary" because it sought to abolish slavery rather than restore the Union. n311 He made a particular point of attacking "King Lincoln" for depriving Northerners of their civil liberties. n312 A military commission convicted Vallandigham and sentenced him to prison for the rest of the war, but Lincoln altered the sentence to banishment to the Confederacy. n313

Vallandigham's case became a cause célèbre to Lincoln's opponents in the North, who accused him of wielding dictatorial powers ever since the start of the war. n314 Unlike Merryman, the Ohio Democrat had refrained from any overtly hostile actions against the United States, other than using his right to free speech to criticize the administration's wartime policies. The Supreme Court refused to hear Vallandigham's petition for a writ of habeas corpus because a military commission was not a court over which it  [*40]  could exercise review. n315 Its decision effectively removed the federal courts as a check on executive detention while hostilities were ongoing. As political protests erupted, Ohio Democrats nominated Vallandigham for Governor on a platform of opposition to executive tyranny. n316

In a June 12, 1863, public letter to New York Democrats, Lincoln responded that his administration had properly held Vallandigham because the Constitution recognized that military rule was appropriate "when, in cases of rebellion or invasion, the public safety may require." n317 "[U]nder cover of 'liberty of speech,' 'liberty of the press,' and 'habeas corpus,'" Lincoln claimed, the Confederacy "hoped to keep on foot among us a most efficient corps of spies, informers, suppliers, and aiders and abettors of their cause in a thousand ways." n318 Enemies were not just those who took up arms against the Union, but those who attempted to prevent the mobilization of its men and industry. Words could be just as deadly as bullets. "[H]e who dissuades one man from volunteering, or induces one soldier to desert, weakens the Union cause as much as he who kills a Union soldier in battle." n319 In one of his memorable turns of phrase, Lincoln asked: "Must I shoot a simple-minded soldier boy who deserts, while I must not touch a hair of a wily agitator who induces him to desert?" n320

Arresting civilians for crimes and detaining the enemy in war achieved different goals in different circumstances. "The former is directed at the small [percentage] of ordinary and continuous perpetration of crime," Lincoln argued, "while the latter is directed at sudden and extensive uprisings against the Government." n321 During war, detention "is more for the preventive and less for the vindictive." n322 He rejected the Democrats' argument that military detention could run only on the battlefield or in occupied territory. n323 Lincoln interpreted the Constitution as allowing suspension of the writ "wherever the public safety" requires, not just in areas of actual combat. n324 Lincoln remained conscious that political speech should not be suppressed. Vallandigham "was not arrested because he was damaging the political prospects of the Administration, or the personal interests of the Commanding General, but because he was damaging the  [*41]  Army, upon the existence and vigor of which the life of the Nation depends." n325 Lincoln closed by invoking Andrew Jackson, who, as military governor in New Orleans, arrested a newspaper editor and judge for endangering public order while the city was under threat of British invasion. n326

Even as Lee's armies marched north toward Pennsylvania, Ohio Democrats sent a letter to Lincoln criticizing his domestic security policies. n327 They claimed that the President treated the Constitution as if it were different during war than peace, and that he had trampled on individual liberties. n328 Lincoln defended his suspension of the writ on the ground that the Constitution did not specify which branch held the authority to suspend. n329 He turned to the basic difference between crime and war. The nature of war required detentions without trial, which "have been for prevention, and not for punishment--as injunctions to stay injury, as proceedings to keep the peace." n330

Turning to the rhetorical offensive, Lincoln accused the Ohio Democrats of encouraging resistance to lawful authority by rejecting the legitimacy of military force to restore the Union. "Your own attitude, therefore, encourages desertion, resistance to the draft and the like," Lincoln claimed, "because it teaches those who incline to desert, and to escape the draft, to believe it is your purpose to protect them." n331 Lincoln challenged the Ohio Democrats to agree that a military response to secession was valid, that they should not hinder the efficient operation of the army or navy, and that they should support the troops. n332 They refused, but Lincoln had won the battle (but not the war) for public opinion. He had appealed to more than just military necessity, and he had carefully argued that his exercise of extraordinary powers remained within the Constitution. n333

 [*42]  C. Congressional Agreement on Civil Liberties

Congress waited until March 1863 to approve the President's suspension of habeas corpus. n334 Although some leading Republican and Democratic members of Congress had severe misgivings over the policy, some historians have read Congress's silence as implicit approval of Lincoln's actions. n335 And indeed, the Habeas Corpus Act recognized Lincoln's suspension of the writ, immunized federal officers who detained prisoners, and left untouched executive policy on the detention of prisoners of war and the operations of military commissions. n336

Others have argued that the Act rebuked Lincoln, because it required the military to provide the courts with lists of prisoners and to allow for their release if they were not indicted by a grand jury. n337 As J.G. Randall has pointed out, these arguments ignore the fact that the Lincoln administration did not change its detention policies in any meaningful way. n338 The military did not interpret the Act to apply to anyone triable by military commission or places where martial law held sway. n339 Vallandigham himself, for example, would not have benefited from the Act. The Secretary of War or the military sometimes simply refused to provide complete lists of prisoners to the federal courts, and it appears that there was no measurable difference in the number of civilians arrested or released because of the Act. n340 Randall estimates that the Lincoln administration detained approximately 13,500 citizens. n341 Mark Neely puts the number at about 12,600, though the records are incomplete. n342

D. Ex parte Milligan: The Judiciary Checks Executive War Powers

Not until the end of the war did the other branches of government truly push back. In Ex parte Milligan, the Supreme Court took up the case of an Indiana Peace Democrat who had conspired to raid federal arsenals and prisoner-of-war camps. n343 In December 1864, a military commission  [*43]  convicted Milligan and sentenced him to death, a sentence that President Johnson later commuted to life imprisonment. n344 Milligan and his co-conspirators filed for a writ of habeas corpus. In 1866, the Supreme Court overturned the military commission and ordered the release of Milligan. n345 It held that he could not be tried by the military because he was not a resident of a Confederate state, not a prisoner of war, and never a member of the enemy's armed force. n346 He had been captured in Indiana, where the normal civilian courts were open, and there was no showing of a military necessity to try him outside of that system. n347 Only if Indiana had been under attack and the normal judicial system closed, the Court found, could Milligan be subject to military courts. n348

Four Justices concurred. n349 They did not take issue with the majority's argument that the military commission lacked jurisdiction. Instead the Justices focused on the claim that Congress, if it had wanted to, could have authorized the use of military commissions. n350 Since Congress had not authorized the use of military commissions, they agreed with the Court's outcome. n351 Implicitly, five Justices of the Milligan majority rejected Lincoln's argument that military detention could extend to those well behind the front lines who aided the rebellion or sought to interfere with the war effort. The Majority also rejected any claim that the Constitution did not operate during the Civil War. n352 "The Constitution," the majority declared, "is a law for rulers and people, equally in war and in peace, and covers with the shield of its protection all classes of men, at all times, and under all circumstances." n353

While Milligan is cited today as a ringing endorsement of civil liberties in wartime, it was heavily criticized at the time and sparked a remarkable  [*44]  political response. Congress's authority was not presented in the Milligan case, but the majority's desire to reach this question and to answer it in such broad terms plunged the Court into the maelstrom of Reconstruction politics. Milligan suggested that any continuation of military occupation in the South was unconstitutional, and signaled that Republicans would have to count the judiciary among their opponents.

"In the conflict of principle thus evoked, the States which sustained the cause of the Union will recognize an old foe with a new face," wrote the New York Times. n354 "The Supreme Court, we regret to find, throws the great weight of its influence into the scale of those who assailed the Union and step after step impugned the constitutionality of nearly everything that was done to uphold it." n355 Comparing Milligan to Dred Scott, Harper's Weekly declared that "it is not a judicial opinion; it is a political act." n356 The New York Herald raised the idea of reforming the Court: "a reconstruction of the Supreme Court, adapted to the paramount decisions of the war, looms up into bold relief, on a question of vital importance." n357

Congress was determined to prevent the Court from ending Reconstruction prematurely. Radical Republicans were already at war with President Johnson, who wanted a quick readmission of the Southern states into the Union. n358 Johnson vetoed bills to deepen Reconstruction policies, and quoted Milligan to support his claim that continued occupation of the South violated the Constitution. n359 Colonel William McCardle, a Vicksburg newspaper editor held in military detention for virulent denunciation of Union authorities, challenged the constitutionality of Reconstruction. n360 In 1868, to forestall McCardle's challenge, Congress enacted legislation eliminating the Court's jurisdiction to hear appeals from military courts in the South. n361 Only after Johnson's acquittal on impeachment charges, and  [*45]  Grant's election to the Presidency, did the Court announce in 1869 that it accepted the reduction of its jurisdiction and would not reach the merits of the McCardle petition. n362 Thus, Milligan became the motivating factor that led to the only clear example of congressional jurisdiction-stripping in the Court's history. n363 Milligan may be remembered as the Court's resistance to Lincoln's wartime measures, but it also embroiled the Court in national politics of the highest order, and ultimately it led to a severe counterstroke against judicial review.

While Lincoln claimed extraordinary authority over civil liberties during the Civil War, he exercised it in a restrained manner. After examining the records of detentions and military trials, Neely concludes that more civilians were detained than was commonly thought, but that most came from border states near the scene of fighting or were citizens of the Confederacy. n364 Only a small percentage of the total number of Union prisoners could be considered political prisoners. n365 While hostilities were ongoing, no branch of government opposed Lincoln's internal security program. His administration cooperated at times with Congress's suspension of the writ, but at times it continued to follow military policy. n366 Even in its decision after the war, the Supreme Court did not reverse President Lincoln's suspension of habeas corpus or the extension of martial law to the areas under occupation or threat of attack. The Court's decision left unclear whether its demands for the protection of citizens detained beyond the battlefield would apply to those actively associated with the enemy.

Historians and political scientists have long criticized Lincoln for going too far in limiting civil liberties, but no one doubts that he did so with the best of intentions, in unprecedented circumstances. Americans were fighting Americans and the mobilization of the home front held the key to victory. It is easy today, with the benefit of hindsight, to argue that Lincoln  [*46]  went too far. n367 But it is also impossible to know, either at the time or even now, whether his policies kept the North committed and prevented Southern successes behind the lines. Lincoln's approach to civil liberties may well have been an indispensable part of his overall strategy to win the Civil War, though one that came with a high price.

III. RECONSTRUCTION

The Civil War's hybrid nature as a rebellion on American territory and as a traditional war colored a third major arena of presidential action--Reconstruction. If the Confederacy were considered an enemy nation, the laws of war permitted the occupation of recaptured territory. But if the states had never left the Union, as Lincoln had argued from the beginning, they could have claimed an immediate restoration of their authority. They could again pass their own laws and run their own courts and police. If the defeated states were automatically restored to the Union, they could exercise their rights in the federal government, including the election of Senators and Representatives. In the unprecedented circumstances of the Civil War, there were no rules for the readmission of rebellious states to the Union or how much authority the national government could exercise in occupied territory. n368

A. The Road to Reconstruction: Military Government During War

Lincoln did not hesitate to take the initiative in setting occupation and reconstruction policy. He believed that the Constitution concentrated in the Commander-in-Chief the rights of a nation at war, and one aspect of the nation's powers under the laws of war was the right to occupy captured territory. n369 The conflict's nature as an insurrection gave him even greater powers. The key feature of the laws of war is to retain as much of the normal civilian governmental structure as is consistent with military  [*47]  necessity. n370 An occupying military may take measures to prevent attacks on its soldiers, but it generally cannot change civil or criminal laws wholesale, and it generally leaves civilian government and its officials in place. n371 But since the United States was waging war to restore its authority over rebellious States, occupation of Southern territory inevitably involved change not just of local officials, but of the institutions of government.

When territory in Tennessee and Louisiana fell under Northern control in 1862, Lincoln appointed military governors to establish occupation governments. n372 As military governor of Tennessee, Andrew Johnson removed confederate officials, appointed civilian officers, and arrested confederates who were elected to office. n373 Elections were not held, and Tennessee did not exercise the political rights of a state within the federal system. n374 In New Orleans, General Benjamin Butler delivered justice by military commissions, which included executing a man who had torn down the Union flag. He ran the city by decree, such as the infamous "Women's Order," which declared that any woman who showed disrespect to a Union soldier would be considered "as a woman of the town plying her avocation." n375

Military commanders ordered arrests without warrant or criminal trial; the seizure of land and property for military use; the closure of banks, churches and businesses; and the suppression of newspapers or political meetings deemed to be disloyal. n376 Military courts were established that enforced law and order among civilians, without effective appeal to federal courts--an arrangement upheld by the Supreme Court after the war, as was the whole system of occupation government. n377 The basic rule of occupation government was the will of the military commander, checked only by his superior officers and ultimately the President. As the Supreme Court observed when it reached cases challenging military government, the occupation was "a military duty, to be performed by the President as commander-in-chief, and intrusted as such with the direction of the military force by which the occupation was held." n378

 [*48]  Congress never played a successful role in the operation of the military governments. In 1862, out of discontent with Lincoln's reversal of General Hunter's emancipation order, it considered legislation to treat the Southern states as territories subject to its regulation, but Congress eventually chose to accept Lincoln's policies and put the legislation aside. n379 On the question of the readmission of recaptured states, however, it held a critical constitutional power--that of judging whether to seat members of Congress. n380 Congress, not Lincoln, would control whether any reconstituted Southern state could send Senators and Representatives.

B. Radical Republicans Attempt Congressional Efforts to Shape Reconstruction

As the war wore on, Radical Republicans in Congress were determined to set a high bar before restoring rebel states to the Union. Lincoln wanted an easier path to peace. His initial promise of returning the Union as it was suggested that he would be open to allowing states to return with slavery intact, and for a time, he pursued a similar policy in the loyal border states. n381 Congressional leaders wanted a greater role in Reconstruction and a more radical reshaping of Southern society, which included the abolition of slavery. n382 In 1864, Congress refused to seat representatives sent by Louisiana, but at the same time identified no clear path in the war's first years on the readmission of the states of the Confederacy. n383

Lincoln seized the initiative in his 1863 annual message, delivered less than a month after the Gettysburg Address. He rejected the idea that a Confederate state would be entitled to automatic readmission to the Union upon occupation. "An attempt to guaranty and protect a revived State government, constructed in whole, or in preponderating part, from the very element against whose hostility and violence it is to be protected," Lincoln observed, "is simply absurd." n384 While setting the terms of political debate, the President paid careful attention to constitutional details.

Lincoln based his right to set the terms for Reconstruction on his plenary power to grant pardons, and the Constitution's provision  [*49]  guaranteeing to every state a "republican form of government." n385 He proposed a plan that required at least 10% of a state's voters in the 1860 election to take an oath of loyalty and obedience to the Emancipation Proclamation and Congress's laws against slavery. n386 Lincoln excluded from chances of a pardon all ranking Confederate civilian and military officials, any federal Congressmen or officers who joined the rebellion, or any who had not treated black soldiers as prisoners of war. n387 When a former Confederate state reached the 10% requirement, it would be permitted to form a government. n388 In exchange, the reconstructed states would retain their prewar names, boundaries, constitutions, and laws, so long as they accepted the end of slavery. n389 While Lincoln set out the first plan for Reconstruction, he recognized that only Congress could decide whether to seat the elected Congressmen of the reconstructed states. n390

Lincoln's plan set relatively easy terms because he wanted to get Louisiana back into the Union as quickly as possible. He hoped Louisiana's example would weaken the resolve of other Southern states and end the war. n391 Republican Congressmen, however, worried that allowing the Southern states to return too soon would lead to the oppression of the black freedmen. n392 They drafted an alternative, the Wade-Davis bill, which required a state to write a new constitution ending slavery and providing protections to the former slaves. n393 Only those who took an oath of past and future loyalty--known as the "ironclad" oath n394 --could elect delegates to the constitutional convention, and it required more than 50%, rather than Lincoln's 10%, of the 1860 voters to take the oath before the state could  [*50]  elect a government. n395 Confederate officeholders and members of the Confederate armed forces could not vote. The bill gave federal officials and judges authority to override state laws that attempted to continue involuntary servitude. n396 Reconstruction under Congress's plan would take longer and require the federal government to play a far more intrusive role in state politics.

As casualties increased in the summer of 1864, Republicans in Congress believed that more, rather than fewer, radical measures were needed. Though he had taken the position that the veto should not be used over policy disagreements, Lincoln resorted to a pocket veto in July 1864 to reject the Wade-Davis bill. n397 Because Congress had submitted the bill at the end of its session, Lincoln's veto gave Congress no chance to override. Lincoln considered Wade-Davis to be at odds with his theory of the Civil War by treating the Confederate states as if they had left the Union during the rebellion. n398 Wade-Davis, he wrote in an unusual veto message, would have set aside the new constitutions that had been adopted by Arkansas and Louisiana. n399 Nor could Congress ban slavery in the states without a constitutional amendment. When Republican Senator Zachariah Chandler of Michigan responded, at the signing of the other bills passed during the congressional session, that Lincoln had already banned slavery, the President answered: "I conceive that I may in an emergency do things on military grounds which cannot be done constitutionally by Congress." n400 Above all, Lincoln sought flexibility in Reconstruction policy. n401 He was willing to accept the restoration of any state that met Wade-Davis's standards, but he also kept his own approach, which allowed Southern states to reassume their political rights under more lenient standards. n402

Lincoln's fellow Republicans did not let his pocket veto go unchallenged. The authors of the bill, Senator Benjamin Wade and Congressman Henry Davis, issued a "manifesto" in the New York Times attacking Lincoln for his "grave Executive usurpation." n403 Congress, not the  [*51]  President, controlled the restoration of the Union. n404 The President's veto to protect his Reconstruction policies violated the separation of powers. n405 "A more studied outrage on the legislative authority of the people has never been perpetrated," they claimed. n406 In words not much different from those of the Democrats who had long accused Lincoln of dictatorship, they portrayed his veto as "a blow . . . at the principles of republican government" and declared that "the authority of Congress is paramount, and must be respected." n407 The President "must confine himself to his executive duties--to obey and execute, not make the laws." n408

Coming a few months before the 1864 election, the Wade-Davis manifesto gave heart to Lincoln's opponents. Democrats praised the two Republicans "found willing at last to resent the encroachments of the executive on the authority of Congress." n409 It also inspired Republicans who wanted to replace Lincoln. n410 Their electoral fortunes that summer had waned with Union failures to capture Richmond and Atlanta. n411 The future turned so bleak that Lincoln drafted a "Memorandum on Probable Failure of Re-election" for his files. n412 Lincoln believed it "exceedingly probable that this Administration will not be re-elected" and declared his duty to "co-operate with the President elect, as to save the Union between the election and the inauguration." n413

Sherman's capture of Atlanta on September 4, 1864, marked a turnabout in Lincoln's fortunes. Democrats helped by nominating General McClellan as their presidential candidate on a platform that sought a "cessation of hostilities" because of "four years of failure to restore the Union by the experiment of war." n414 Boosted by the fall of Atlanta, Lincoln  [*52]  unified his party by removing his Postmaster General, who was hated by the Radical Republicans, and by announcing that he would appoint Chase, whom he had forced to resign as Treasury Secretary for leading the Republican opposition, to the position of Chief Justice. n415

While Lincoln exerted all his energies to ensure his reelection, he never questioned the importance of holding the elections themselves. "We can not have free government without elections," he told serenaders after his reelection. n416 "[I]f the rebellion could force us to forego, or postpone a national election, it might fairly claim to have already conquered and ruined us." n417 Lincoln won an overwhelming victory: 55% of the vote and 212 electoral votes compared to the 21 for McClellan. n418 His overall share of the popular vote had grown by more than 340,000 votes, and Republicans increased their control of the Senate to 42-10 and the House to 149-42. n419 To Lincoln, the election answered the "grave question whether any government, not too strong for the liberties of its people, can be strong enough to maintain its own existence, in great emergencies." n420

C. Reelection: Congress and Lincoln Spar over the Goals of Reconstruction

Returned to office with a more secure electoral base, Lincoln pursued Reconstruction anew. As David Donald has observed, Lincoln and Congress had very different goals in mind. Lincoln wanted to use Reconstruction to end the fighting. n421 He believed that quickly forming loyal governments in recaptured territory might encourage other Confederate states to rejoin the Union. n422 Radical Republicans, by contrast, were concerned about a host of other issues, such as the continuing strength of the white elites and the economic and political rights of the black freedmen. n423 Reconstruction involved the intersection of executive and legislative powers: The President had the authority as Commander-in-Chief to govern occupied enemy territory and the executive power to pardon rebels; Congress controlled the seating of members of Congress, the rules  [*53]  governing the territories, and the admission of states. Lincoln wanted a quick restoration of the Union; Congress wanted to remake Southern society first. n424

After his election, Lincoln threatened to veto any congressional effort to deny admission to Louisiana, which had been reconstructed according to his 10% plan. While congressional Republicans in 1864 had passed the Wade-Davis bill, in 1865 they could not override Lincoln's approach. When he first came to the legislature, "this was a Government of law," Congressman Davis exclaimed. n425 "I have lived to see it a Government of personal will." n426 Nevertheless, in a demonstration of the checks that Congress still possessed over executive war policy, Radical Republicans filibustered a Lincoln-supported proposal to admit Louisiana in the spring of 1865. n427 Lincoln had recognized Congress's power in his December 1864 State of the Union message. Some Reconstruction questions, he admitted, "would be, beyond the Executive power to adjust; as, for instance, the admission of members into Congress, and whatever might require the appropriation of money." n428

It was in this political setting that Lincoln delivered one of his greatest speeches, the Second Inaugural Address. He would not venture a prediction for the end of the war, but held "high hope for the future." n429 Lincoln's main purpose was to argue not just for reconstruction, but reconciliation. It is true, he said, that insurgents had sought to dismember the Union to preserve slavery, which the government could not permit. n430 "Both parties deprecated war; but one of them would make war rather than let the nation survive; and the other would accept war rather than let it perish. And the war came." n431

Lincoln avoided placing the blame on individuals or on states. "Neither party expected for the war, the magnitude, or the duration, which it has already attained. Neither anticipated that the cause of the conflict might cease with, or even before, the conflict itself should cease." n432 Both sides were guilty of miscalculation. "Each looked for an easier triumph, and a  [*54]  result less fundamental and astounding." n433 He emphasized their common heritage too. "Both read the same Bible, and pray to the same God; and each invokes His aid against the other." n434 While Lincoln remarked that owning slaves was not his idea of being a good Christian--"[i]t may seem strange that any men should dare to ask a just God's assistance in wringing their bread from the sweat of other men's faces"--even there he insisted, "let us judge not that we be not judged." n435

Lincoln was not interested in assigning responsibility for the amazing costs of the war. He referred to the war almost as an act of God: "All dreaded it--all sought to avert it." n436 He saw it as God's punishment of the nation as a whole for the sin of human slavery. n437 "He gives to both North and South, this terrible war, as the woe due to those by whom the offence came[.]" n438 No one wanted the war to go on. "Fondly do we hope--fervently do we pray--that this mighty scourge of war may speedily pass away." n439 But it would be God, not man, who would decide how long the war must continue to atone for slavery. n440

If the Civil War was God's judgment upon a sinning nation, Reconstruction should have pursued healing, not retribution. Lincoln's final paragraph is among the most eloquent in American public speeches, and it is a plea for mercy and reconciliation:

With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, let us strive on to finish the work we are in; to bind up the nation's wounds; to care for him who shall have borne the battle, and for his widow, and his orphan--to do all which may achieve and cherish a just, and a lasting peace, among ourselves, and with all nations. n441

While the Second Inaugural Address is widely praised for its eloquence, it also explained Lincoln's reasons for a more lenient Reconstruction.

As the Union armies moved closer to victory, Lincoln continued to signal flexibility on his reconstruction plans. Sherman had captured Savannah by Christmas, and Columbia and Charleston in early 1865, while Grant's steady pressure had forced the Confederate government to abandon  [*55]  Richmond. Lincoln held the upper hand. He was the first President since Andrew Jackson to be reelected, the head of a party that had just won stunning majorities in Congress, with a cabinet staffed with political allies. Nevertheless, as the end of the war approached, his constitutional authority would weaken because the reach of his Commander-in-Chief power would narrow.

After news of Lee's surrender reached Washington, Lincoln used the occasion of an impromptu celebration outside the White House to give a speech on Reconstruction. After giving thanks to God for General Grant's victory, Lincoln declared that the "re-inauguration of the national authority" in the South would be "fraught with great difficulty" and that there was great division in the North about the right policy. n442 He pled again for the quick admission of Louisiana, but in a new sign of flexibility he declared that he would drop his public demands for it: "But, as bad promises are better broken than kept," Lincoln said, "I shall treat this as a bad promise, and break it, whenever I shall be convinced that keeping it is adverse to the public interest." n443 Lincoln said he had yet to be convinced, however. n444

This time, Lincoln did not want to open up the difficult constitutional issues involved. He observed that he had "purposely forborne any public expression upon" the question of whether the Southern states had ever left the Union as a matter of constitutional law. n445 Deciding that question, Lincoln now thought, would only distract from the more important goal of restoring those states into that "proper practical relation[]" with the Union. n446 It would be easier to embark on a quick Reconstruction without deciding whether the Southern states had actually seceded. "Finding themselves safely at home, it would be utterly immaterial whether they had ever been abroad." n447

Louisiana had met Lincoln's terms and it had adopted a new constitution abolishing slavery. n448 Lincoln admitted that he wished the reconstructed Southern governments had broader popular support and had extended the franchise to the "very intelligent" blacks or those who had served in the war; he clearly hoped that the states would grant the freedmen their political and civil rights without the use of federal power. n449 But the  [*56]  question was whether Louisiana, and the states to follow her, would be restored to the Union "sooner by sustaining, or by discarding her new State Government[.]" n450 It would be better to get a start immediately by nurturing the new state governments into the Union than to ruin the loyal effort in Louisiana. Lincoln also observed that quickly readmitting Louisiana and other states might help the Thirteenth Amendment reach the three-quarters vote of the states required for ratification. n451

Lincoln closed with an offer of negotiation to the Radical Republicans. He declared that Reconstruction was so "new and unprecedented" that "no exclusive, and inflexible plan can safely be prescribed as to details and colatterals [sic]." n452 Radicals in Congress reacted negatively to Lincoln's failure to protect the full political and civil rights of the freedman, even though his April 11 speech made him the first American President to call for black suffrage of any kind. n453 Pressing forward with plans for a quick Reconstruction, Lincoln decided at a cabinet meeting on April 14 (with General Grant in attendance) to set in motion plans for military governors in the Southern states, who would exercise martial law until loyal civilian governments could be established. n454 Lincoln planned to set Reconstruction on an inalterable course before Congress could act. "If we were wise and discreet," Lincoln said at the cabinet meeting, "we should reanimate the States and get their governments in successful operation, with order prevailing and the Union reestablished, before Congress came together in December." n455 Lincoln believed that several members of Congress were simply so "impracticable" or full of "hate and vindictiveness" toward the South that the executive branch would accomplish more good without legislative participation. n456

John Wilkes Booth assassinated Lincoln at Ford's Theatre that very night. It is impossible to know whether Lincoln's second term would have brought about a different kind of Reconstruction than the one that followed, but it seems clear that Lincoln intended that the Executive would take the lead through its constitutional powers over the making of war and peace. With hostilities winding down, Lincoln wanted to create a state of affairs in the South that Congress would be unable to undo. He was following the same strategy toward Congress at the end of the war that he had adopted at  [*57]  its start--he would take swift action under his Commander-in-Chief and Chief Executive powers while the Legislature remained out of session.

Lincoln wanted Congress's cooperation, and he openly acknowledged that its power over the seating of its members exercised a check on a state's restoration to the Union. But he would not go as far as the Radicals, nor did he agree with Democrats who were content to allow the dominance of the Southern economic and political systems. The Civil War had not just restored the Union--it had ended slavery. Lincoln wanted the freedmen to have equal rights, but he sought to achieve them through a restoration of the state governments and the traditional principles of constitutional government.

IV. ANDREW JOHNSON AND THE POST-WAR PRESIDENCY

Lincoln was neither a dictator nor an unprincipled partisan. His unprecedented action to preserve the Union exploited the broadest reaches of the Constitution's grant of the Chief-Executive and Commander-in-Chief powers. Once war had begun, Lincoln took control of all measures necessary to subdue the enemy; including the definition of war aims and strategy, supervision of military operations, detention of enemy prisoners, and management of the occupation. n457 He freed the slaves, but only those in the South, because his powers were limited to the battlefield. He took swift action, normally within Congress's domain, but only because of the pressure of emergency. After the first months of the war, Lincoln never again usurped Congress's powers over the raising or funding of the military. He was not afraid of a contest with Congress, particularly over Reconstruction, but the Civil War witnessed far more cooperation between the executive and legislative branches than is commonly thought. But when Lincoln believed Congress to be wrong, he did not hesitate to draw upon the constitutional powers of his own office to follow his best judgment.

A. Lincoln's Lessons

Lincoln's administration provides valuable lessons on the nature of civil liberties in wartime. Lincoln undeniably took a tough posture toward citizens suspected of collaborating with the Confederacy and ordered the restriction of peacetime civil liberties, especially the rights of free speech and of habeas corpus. n458 No reduction in constitutional rights is desirable, standing alone, but the measures were part of a systematic mobilization to  [*58]  win the most dangerous war in our nation's history. They had costs, but they also bore benefits for a war effort that eventually defeated the South and left behind no permanent diminution of individual liberties. If anything, the Civil War was followed by the passage of the Reconstruction Amendments and the freeing of the slaves, the expansion of the franchise, and the constitutional guarantee of due process and equal protection rights against the states. To demand that Lincoln should have been more sensitive to civil liberties is to impose the ex-post standards of peacetime on decisions made under the pressures of wartime.

Lincoln's greatness in preserving the Union depended crucially on his discovery of the broad executive powers inherent in Article II for use during war or emergency. But not every President is a Lincoln, and not every crisis rises to the level of the Civil War. Once a crisis passes, presidential powers should recede, and if there is no real emergency in the first place, Congress should generally have the upper hand. While great Presidents have been ones who have held a broad vision of the independence and powers of their office, every President who uses his constitutional powers does not necessarily rise to greatness. Presidents may so overstep their political bounds in the use of their constitutional powers that they trigger a reaction by the other branches. Either the President or Congress can succeed in producing a stalemate, which may or may not yield the best result.

B. Andrew Johnson and the Limits of Executive Power

Lincoln's Vice President, Andrew Johnson, shows the perils of exercising constitutional powers to bring on, rather than resolve, a crisis. A Tennessee Democrat, Johnson held sharply different views on Reconstruction than the Radical Republicans. n459 Like Lincoln, he favored a quick restoration of the South to its normal status as part of the political community. n460 Southerners only had to pledge an oath of loyalty to the Union, hold constitutional conventions, ratify the Thirteenth Amendment, repudiate the public debts borrowed by the Confederate government, and repeal secession. n461 Under Johnson's plan, many Republican Congressmen believed the Southern social and economic system would remain intact. n462 Aside from former Confederate government officeholders and military  [*59]  officers, who could not receive amnesty, the Southern elites would remain in charge. n463

Congressional Republicans wanted a far more radical reordering of the South. They wanted to grant to black freedmen, whose fate did not figure in Johnson's scheme, equality with whites in the economy, government, and society. n464 They passed the Freedmen Bureau and Civil Rights Acts to continue economic assistance to the freed slaves and to guarantee their equal legal rights, n465 and proposed the Fourteenth Amendment, which guaranteed the rights of due process and equal protection against the state governments. n466 Congress had constitutional powers at its disposal that were the equal, if not greater, than those available to Johnson. While the President was the Commander-in-Chief over the military forces occupying the South, only Congress could determine whether Southern states could reassume their standing as political equals. If the Southern states had formally left the Union, the Constitution gave only Congress the right to admit new states. n467 If the Confederate states had simply been taken over by disloyal conspiracies, but had never lost their status as states, Congress could refuse to seat the Southern Representatives and Senators until the South properly reconstructed their governments. n468

Fundamental disagreement over Reconstruction policy prompted the battle between the executive and legislative branches after Lincoln's death. Johnson vetoed the Freedman and Civil Rights bills for upsetting the proper balance between the powers of the national and state governments and urged the Southern states to reject the Fourteenth Amendment. n469 He allowed rebel-dominated governments to exercise civil authority in the South and assured their leaders that he would push for quick readmission to the Union. n470 Congress was furious. Johnson, who had the unfortunate combination of a terrible temper, political inflexibility, and a zealot's fervor, responded by attacking the Republicans just as angrily as he had once attacked the rebels. n471 Both were traitors, said the President in January  [*60]  1866. Southerners stood "for destroying the Government to preserve slavery," while Republicans wanted "to break up the Government to destroy slavery." n472

Johnson joined forces with his old party, the Democrats, in the 1866 midterm elections, but the Republicans prevailed. n473 In 1867, Congress overrode the vetoes of the Freedman and Civil Rights bills and passed a Reconstruction Act that required the Confederate states to ratify the Fourteenth Amendment and repeal all racially discriminatory laws. n474 Congress further required the Southern states to extend to the freedmen the equal right to vote. n475 A supplementary Reconstruction Act swept away Johnson's Reconstruction and ordered new elections and constitutional conventions. n476

Just as Congress blocked Johnson's policies, Johnson used his constitutional powers to frustrate Congress. In 1865, he appointed former rebels as provisional governors in the South, freely granted pardons at their recommendation, and gave federal offices to other former rebels. n477 His Attorney General ordered federal prosecutors to drop cases that transferred the lands of rebel officers to the Freedman Bureau for the use of freed slaves. n478 On April 2, 1866, he issued a proclamation that the insurrection had ended, which implied an end to occupation government. n479 As the split with Congress worsened, Johnson used his power of removal to fire federal officials, including 1,283 postmasters, to bind the executive branch to his policies. n480

Even implementation of the Reconstruction Acts was up to the military, which served under the command of the President. Johnson declared the Reconstruction Acts to be "without precedent and without authority, in palpable conflict with the plainest provisions of the Constitution, and utterly destructive to those great principles of liberty and humanity for which our ancestors on both sides of the Atlantic have shed so much blood and expended so much treasure." n481 By summer 1867, he had  [*61]  adopted the legal position that the military governors could keep the peace and punish criminal acts, but not remove Southern officeholders nor enforce civilian laws such as the Civil Rights Act. n482 Johnson had effectively declared that the military would not execute the Reconstruction Acts. He had set the nation toward his minimal Reconstruction policy solely by exercising his powers as Commander-in-Chief.

Angry Republicans believed Johnson was conducting a coup. They struck back in the February 1867 Tenure of Office Act. n483 It prohibited the President from removing any appointed official while the Senate was in session until the Senate had confirmed his successor. n484 It required the President to explain the reasons for any removal and required Senate approval before it became official. n485 That summer, Congress enacted a third Reconstruction Act that restored the authority of the military governors to enforce civilian laws in the South. n486 Johnson waited until the Senate went on recess and then replaced Stanton as Secretary of War with General Grant. n487 He fired the military governors who had used their authority under the Reconstruction Acts to remove Southern officeholders. n488 Johnson had completely blocked congressional Reconstruction. "Yet," observes Michael Les Benedict, "Johnson had broken no law; he had limited himself strictly to the exercise of his constitutional powers." n489

A Congress determined to have its way had one tool left: impeachment. An initial drive to impeach Johnson in 1867 failed, even after his State of the Union message declared that he would not enforce the Reconstruction Acts. n490 Congress tried again after Johnson violated the Tenure of Office Act. n491 On February 24, 1868, the House overwhelmingly impeached Johnson for violating the Act, blocking implementation of the Reconstruction Acts, and publicly vilifying Congress. n492 House managers  [*62]  argued that the President could not refuse to enforce an Act because he believed it to be unconstitutional. n493 Such power would give him, they claimed, an absolute veto over all legislation. n494 These legal grounds joined the unstated political motives for impeachment. The Senate refused to convict by only one vote, however, with seven Republican Senators voting in favor of Johnson (dramatically retold in John F. Kennedy's Profiles in Courage). n495

Both the President and Congress had exercised their legitimate constitutional powers. Johnson had the duty not to enforce laws he believed to be unconstitutional. He had only followed the example of past Chief Executives by using his powers of appointment and removal to promote his policies. Johnson was even correct on the merits. The Tenure of Office Act violated the Constitution's grant of the removal power to the President as part of its vesting of the executive power; the issue resolved in 1789 by the First Congress. n496 Still, Congress had every right to pursue its own vision of the Constitution, and if it honestly disagreed with the President, it could remove him through impeachment. While the Senate failed to convict Johnson, the impeachment process left his administration in shambles and convinced him to end his confrontational ways. The 1868 elections soon replaced him with Grant, the hero of the Civil War.

C. Johnson, Lincoln, and the Effective Use of Presidential Power

Johnson's example modifies the lessons of the Lincoln Presidency in several important respects. Not all Presidents who press their constitutional powers to the limits will prevail. Johnson today is ranked as one of the worst Presidents because of his racist views and his efforts to block a Reconstruction that sought to guarantee equality for the black freedmen. Eric Foner views Reconstruction as a shining moment when the South could have been remade into a racially harmonious and egalitarian society. n497 Johnson set that vision back at least four years, and perhaps a century, but he could not have been so successful an obstacle without the same vigorous understanding of presidential power shared by his predecessor. When it came to the questions about the power of removal and  [*63]  non-enforcement of unconstitutional laws, Johnson even had the better of the constitutional arguments.

Johnson failed not because he misunderstood the scope of his constitutional powers, but because he misjudged when to use them. It could be argued that Johnson simply could not overcome congressional opposition, but what made Johnson's defeat profound was his effort to use his constitutional powers in a way that triggered his impeachment. Earlier Presidents had invoked their constitutional powers during times of great national challenge and opportunity: establishing a new government; charting a course between the Napoleonic wars; winning Louisiana and the Southwest. With Reconstruction, the great emergency that had forced Lincoln to draw on a robust vision of the Commander-in-Chief role was waning, not beginning. With complex questions about the nature of restoring the Union at hand, and with little need for swift and decisive action, the demand for the unique qualities of the Executive was less evident. If Johnson had limited his opposition to political measures, without invoking his constitutional authority, Congress would have prevailed, but impeachment would have been unnecessary.

Reconstruction reaffirms another lesson about executive power: even at its greatest height, the other branches always have ample authority of their own to counter it. Johnson could block congressional policy, but he could get nowhere on his own. Congress could not choose the generals in charge of the occupation, but it could grant them broader powers over the Southern governments. Even if Johnson would not enforce the Reconstruction Acts, Congress could refuse to readmit the Southern states to the Union. If Congress disagreed so sharply over the executive branch's definition and use of its constitutional powers, it could resort to the ultimate remedy of impeachment.

Johnson failed to understand that Congress was just as wedded to its principles as he was to his. Instead of triggering a constitutional confrontation with no good outcome, he should have cooperated with Congress. The Reconstruction crisis was not an external one confronting the government, but one of his own making. The former demands that Presidents exercise their powers decisively for the benefit of the nation; the latter does not.

CONCLUSION

Contemporary struggles over executive power are not unprecedented. As Lincoln's Presidency demonstrates, they have repeated throughout American history even during periods of emergency. In fact, the Framers  [*64]  designed the Presidency to come to the fore exactly during crises such as the Civil War. While the Legislature surpasses the Executive in deliberation with accountability, only the Executive can act with the speed and decision needed during challenges such as secession and war. A President might err more often than Congress, as the former makes a decision on his or her own while the latter benefits from the greater knowledge and reason of many. In times of national security, emergency, and war, however, the costs of delay can exceed the expected harms of mistakes.
The contrast between Lincoln and Johnson highlights the functional differences between the Executive and Legislature. Lincoln's presidency puts on vivid display the benefits of the Executive's advantages in speed and vigor. As we celebrate the 150th anniversary of the Emancipation Proclamation this year, we should also recognize that the freeing of the slaves would not have happened without Lincoln's startling exercise of presidential power. At the same time, his successor shows the dangers of exercising such authority when the circumstances do not demand it. Reconstruction did not generate the immediate emergency that requires the President's constitutional initiative. Johnson failed because he sought to continue to extend Lincoln's precedents beyond their natural environment of war. Today's struggles over the scope of presidential power raise some of the same questions--is the United States in a time of crisis, or has the crisis passed--and the answers depend on the Constitution.

Contains future WMD conflicts
Johson ‘6

Karlton, Army War College, “Temporal and Scalar Mechanics of Conflict Strategic Implications of Speed and Time on the American Way of War,” http://www.dtic.mil/dtic/tr/fulltext/u2/a449394.pdf
The U.S. Army War College uses the acronym “VUCA” to describe the volatile, uncertain, chaotic and ambiguous environment in which strategy is made.4 If the present is any indication of the future, then it is reasonable to assume that the world will become increasingly dangerous as long as that strategic environment exists. Many long-range assessments predict that global tensions will continue to rise as resources become even more constrained and as transnational threats endanger international security. 5 Future leaders and planners can expect to see weak and failed states persisting to dominate U.S. foreign policy agendas. Terrorism will remain a vital interest, and the use of American military strength will remain focused on the dissuasion, deterrence, and, where necessary, the preemption of strategic conflict. Enemies will work aggressively to offset U.S. military superiority by seeking out technologies that will offer some level of asymmetric advantage, and the challenging asymmetric nature of future conflicts will add deeper complexity to both war planning and the development of national security strategy. 6 The “National Defense Strategy of the United States,” published in March 2005, addressed the unconventional nature of the future. It argued that enemies are increasingly likely to pose asymmetric threats resulting in irregular, catastrophic and disruptive challenges.7 This means that, in some cases, non-state actors will choose to attack the United States using forms of irregular warfare that may include the use of weapons of mass destruction. These actors may also seek new and innovative ways to negate traditional U.S. strengths to their advantage.8 In fact, one author theorizes that “speed of light engagements” will be the norm by the year 2025, and America may lose its monopoly on technological advances as hostile nations close the gap between technological “haves” and “have nots.”9 This type of warfare lends itself to engagements of varying speed and temporal geometry. 10 Therefore, in conflicts of the future, time and speed will matter. Consequently, it is necessary to analyze these elements with rigor and discipline in order to understand their far-reaching implications.
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The executive branch of the United States federal government should issue and enforce an executive order to establish ex ante transparency of targeted killing standards and procedures.
The President should give a public address announcing the CP.

The President should pressure the Karzai government to prioritize counter-narcotics and anti-corruption reforms, by withholding foreign aid until reforms are implemented.

The CP is binding and solves the whole aff

Graham Dodds, Ph.D., Concordia professor of political science, 2013, Take Up Your Pen: Unilateral Presidential Directives in American Politics, p. 10

If executive orders, proclamations, memoranda, and other unilateral presidential directives merely expressed the president's view, then they would be important but not necessarily determinative. However, these directives are not mere statements of presidential preferences; rather, they establish binding policies and have the force of law, ultimately backed by the full coercive power of the state. In Armstrong v. United States, 80 U.S. (13 Wall.) 154 (1871), the   Supreme Court considered the legal status of a proclamation and decided that such directives are public acts to which courts must “give effect.” In other words, in the eyes of the judiciary, unilateral presidential directives are just as binding as laws. In 1960, Senator Robert Byrd (D-WV) advised his colleagues, “Keep in mind that an executive order is not statutory law.” 46 Politically, that may be true, as unilateral presidential directives represent the will only of the chief executive and lack the direct endorsement of congressional majorities. But constitutionally and legally, a unilateral presidential directive is as authoritative and compulsory as a regular law, at least until such time as it is done away with by Congress, courts, or by a future unilateral presidential directive. 
Executive order establishing transparency of targeting decisions resolves drone legitimacy and resentment

Jennifer Daskal, Fellow and Adjunct Professor, Georgetown Center on National Security and the Law, Georgetown University Law Center, April 2013, ARTICLE: THE GEOGRAPHY OF THE BATTLEFIELD: A FRAMEWORK FOR DETENTION AND TARGETING OUTSIDE THE "HOT" CONFLICT ZONE, 161 U. Pa. L. Rev. 1165
4. Procedural Requirements

Currently, officials in the executive branch carry out all such ex ante review of out-of-battlefield targeting and detention decisions, reportedly with the involvement of the President, but without any binding and publicly articulated standards governing the exercise of these authorities. n163 All ex post review of targeting is also done internally within the executive branch. There is no public accounting, or even acknowledgment, of most strikes, their success and error rates, or the extent of any collateral damage. Whereas the Department of Defense provides solatia or condolence payments to Afghan civilians who are killed or injured as a result of military actions in Afghanistan (and formerly did so in Iraq), there is no equivalent effort in areas outside the active conflict zone. n164

Meanwhile, the degree of ex post review of detention decisions depends on the location of detention as opposed to the location of capture. Thus,  [*1219]  Guantanamo detainees are entitled to habeas review, but detainees held in Afghanistan are not, even if they were captured far away and brought to Afghanistan to be detained. n165

Enhanced ex ante and ex post procedural protections for both detention and targeting, coupled with transparency as to the standards and processes employed, serve several important functions: they can minimize error and abuse by creating time for advance reflection, correct erroneous deprivations of liberty, create endogenous incentives to avoid mistake or abuse, and increase the legitimacy of state action.

a. Ex Ante Procedures

Three key considerations should guide the development of ex ante procedures. First, any procedural requirements must reasonably respond to the need for secrecy in certain operations. Secrecy concerns cannot, for example, justify the lack of transparency as to the substantive targeting standards being employed. There is, however, a legitimate need for the state to protect its sources and methods and to maintain an element of surprise in an attack or capture operation. Second, contrary to oft-repeated rhetoric about the ticking time bomb, few, if any, capture or kill operations outside a zone of active conflict occur in situations of true exigency. n166 Rather, there is often the time and need for advance planning. In fact, advance planning is often necessary to minimize damage to one's own troops and nearby civilians. n167 Third, the procedures and standards employed must be transparent and sufficiently credible to achieve the desired legitimacy gains.

These considerations suggest the value of an independent, formalized, ex ante review system. Possible models include the Foreign Intelligence  [*1220]  Surveillance Court (FISC), n168 or a FISC-like entity composed of military and intelligence officials and military lawyers, in the mode of an executive branch review board. n169

Created by the Foreign Intelligence Surveillance Act (FISA) in 1978, n170 the FISC grants ex parte orders for electronic surveillance and physical searches, among other actions, based on a finding that a "significant purpose" of the surveillance is to collect "foreign intelligence information." n171 The Attorney General can grant emergency authorizations without court approval, subject to a requirement that he notify the court of the emergency authorization and seek subsequent judicial authorization within seven days. n172 The FISC also approves procedures related to the use and dissemination of collected information. By statute, heightened restrictions apply to the use and dissemination of information concerning U.S. persons. n173 Notably, the process has been extraordinarily successful in protecting extremely sensitive sources and methods. To date, there has never been an unauthorized disclosure of an application to or order from the FISC court.

An ex parte review system for targeting and detention outside zones of active hostility could operate in a similar way. Judges or the review board would approve selected targets and general procedures and standards, while still giving operators wide rein to implement the orders according to the approved standards. Specifically, the court or review board would determine whether the targets meet the substantive requirements and would  [*1221]  evaluate the overarching procedures for making least harmful means-determinations, but would leave target identification and time-sensitive decisionmaking to the operators. n174

Moreover, there should be a mechanism for emergency authorizations at the behest of the Secretary of Defense or the Director of National Intelligence. Such a mechanism already exists for electronic surveillance conducted pursuant to FISA. n175 These authorizations would respond to situations in which there is reason to believe that the targeted individual poses an imminent, specific threat, and in which there is insufficient time to seek and obtain approval by a court or review panel as will likely be the case in instances of true imminence justifying the targeting of persons who do not meet the standards applicable to operational leaders. As required under FISA, the reviewing court or executive branch review board should be notified that such an emergency authorization has been issued; it should be time-limited; and the operational decisionmakers should have to seek court or review board approval (or review, if the strike has already taken place) as soon as practicable but at most within seven days. n176

Finally, and critically, given the stakes in any application namely, the deprivation of life someone should be appointed to represent the potential target's interests and put together the most compelling case that the individual is not who he is assumed to be or does not meet the targeting criteria.

The objections to such a proposal are many. In the context of proposed courts to review the targeting of U.S. citizens, for example, some have argued that such review would serve merely to institutionalize, legitimize, and expand the use of targeted drone strikes. n177 But this ignores the reality of their continued use and expansion and imagines a world in which targeted  [*1222]  killings of operational leaders of an enemy organization outside a zone of active conflict is categorically prohibited (an approach I reject n178). If states are going to use this extraordinary power (and they will), there ought to be a clear and transparent set of applicable standards and mechanisms in place to ensure thorough and careful review of targeted-killing decisions. The formalization of review procedures along with clear, binding standards will help to avoid ad hoc decisionmaking and will ensure consistency across administrations and time.

Some also condemn the ex parte nature of such reviews. n179 But again, this critique fails to consider the likely alternative: an equally secret process in which targeting decisions are made without any formalized or institutionalized review process and no clarity as to the standards being employed. Institutionalizing a court or review board will not solve the secrecy issue, but it will lead to enhanced scrutiny of decisionmaking, particularly if a quasi-adversarial model is adopted, in which an official is obligated to act as advocate for the potential target.

That said, there is a reasonable fear that any such court or review board will simply defer. In this vein, FISC's high approval rate is cited as evidence that reviewing courts or review boards will do little more than rubber-stamp the Executive's targeting decisions. n180 But the high approval rates only tell part of the story. In many cases, the mere requirement of justifying an application before a court or other independent review board can serve as an internal check, creating endogenous incentives to comply with the statutory requirements and limit the breadth of executive action. n181 Even if this system does little more than increase the attention paid to the stated requirements and expand the circle of persons reviewing the factual basis for the application, those features in and of themselves can lead to increased reflection and restraint.

Additional accountability mechanisms, such as civil or criminal sanctions in the event of material misrepresentations or omissions, the granting of far-reaching authority to the relevant Inspectors General, and meaningful ex post review by Article III courts, n182 are also needed to help further minimize abuse.

Conversely, some object to the use of courts or court-like review as stymying executive power in wartime, and interfering with the President's Article II powers. n183 According to this view, it is dangerous and potentially unconstitutional to require the President's wartime targeting decisions to be subject to additional reviews. These concerns, however, can be dealt with through emergency authorization mechanisms, the possibility of a presidential override, and design details that protect against ex ante review of operational decisionmaking. The adoption of an Article II review board, rather than an Article III-FISC model, further addresses some of the constitutional concerns.

Some also have warned that there may be no "case or controversy" for an Article III, FISC-like court to review, further suggesting a preference for an Article II review board. n184 That said, similar concerns have been raised with respect to FISA and rejected. n185 Drawing heavily on an analogy to courts' roles in issuing ordinary warrants, the Justice Department's Office of Legal Counsel concluded at the time of enactment that a case and controversy existed, even though the FISA applications are made ex parte. n186  [*1224]  Here, the judges would be issuing a warrant to kill rather than surveil. While this is significant, it should not fundamentally alter the legal analysis. n187 As the Supreme Court has ruled, killing is a type of seizure. n188 The judges would be issuing a warrant for the most extreme type of seizure. n189

It is also important to emphasize that a reviewing court or review board would not be "selecting" targets, but determining whether the targets chosen by executive branch officials met substantive requirements much as courts do all the time when applying the law to the facts. Press accounts indicate that the United States maintains lists of persons subject to capture or kill operations lists created in advance of specific targeting operations and reportedly subject to significant internal deliberation, including by the President himself. n190 A court or review board could be incorporated into the existing ex ante decisionmaking process in a manner that would avoid interference with the conduct of specific operations reviewing the target lists but leaving the operational details to the operators. As suggested above, emergency approval mechanisms could and should be available to deal with exceptional cases where ex ante approval is not possible.

Additional details will need to be addressed, including the temporal limits of the court's or review board's authorizations. For some high-level operatives, inclusion on a target list would presumably be valid for some set period of  [*1225]  time, subject to specific renewal requirements. Authorizations based on a specific, imminent threat, by comparison, would need to be strictly time-limited, and tailored to the specifics of the threat, consistent with what courts regularly do when they issue warrants.

In the absence of such a system, the President ought to, at a minimum, issue an executive order establishing a transparent set of standards and procedures for identifying targets of lethal killing and detention operations outside a zone of active hostilities. n192 To enhance legitimacy, the procedures should include target list reviews and disposition plans by the top official in each of the agencies with a stake in the outcome the Secretary of Defense, the Director of the CIA, the Secretary of State, the Director of Homeland Security, and the Director of National Intelligence, with either the Secretary of Defense, Director of National Intelligence, or President himself, responsible for final sign-off. n193 In all cases, decisions should be unanimous, or, in the absence of consensus, elevated to the President of the United States. n194 Additional details will need to be worked out, including critical questions about the standard of proof that applies. Given the stakes, a clear and convincing evidentiary standard is warranted. n195

While this proposal is obviously geared toward the United States, the same principles should apply for all states engaged in targeting operations. n196 States would ideally subject such determinations to independent review or, alternatively, clearly articulate the standards and procedures for their decisionmaking, thus enhancing accountability.

b. Ex Post Review

For targeted-killing operations, ex post reviews serve only limited purposes. They obviously cannot restore the target's life. But retrospective review either by a FISC-like court or review board can serve to identify errors or overreaching and thereby help avoid future mistakes. This can, and ideally would, be supplemented by the adoption of an additional Article III damages mechanism. n197 At a minimum, the relevant Inspectors General should engage in regular and extensive reviews of targeted-killing operations. Such post hoc analysis helps to set standards and controls that then get incorporated into ex ante decisionmaking. In fact, post hoc review can often serve as a more meaningful and often more searching inquiry into the legitimacy of targeting decisions. Even the mere knowledge that an ex post review will occur can help to protect against rash ex ante decisionmaking, thereby providing a self-correcting mechanism.

Ex post review should also be accompanied by the establishment of a solatia and condolence payment system for activities that occur outside the active zone of hostilities. Extension of such a system beyond Afghanistan and Iraq would help mitigate resentment caused by civilian deaths or injuries and would promote better accounting of the civilian costs of targeting operations. n198

Executive speeches clarify the CP’s position—locks-in durability and credible signal

Rebecca Ingber, Associate Research Scholar, Columbia Law School; 2011-2012 Council on Foreign Relations International Affairs Fellow and Hertog National Security Law Fellow, Columbia Law School, Summer 2013, Article: Interpretation Catalysts and Executive Branch Legal Decisionmaking, 38 Yale J. Int'l L. 359
The prior two sections discussed interpretation catalysts that are primarily driven by external factors. But internally-triggered events can also operate as compelling interpretation catalysts. Decisions to take a particular action or implement a policy can fall under this category, as can determinations to make a speech to express publicly the Administration's views on a given matter. Speechmaking is a particularly interesting interpretation catalyst as it can be provoked by a combination of internal and external factors. And as a somewhat more pliable tool than those that are more formally responsible to external  [*398]  bodies like courts or treaty-reporting bodies, it can be employed strategically by officials within the government seeking to shape the decisionmaking process. n186

The decision to give a speech on a matter of international law and national security is rarely a decision made casually or unilaterally by the particular speechmaker herself, and the impetus to do so can be driven by a range of internal and external factors. There may exist external pressure, such as calls upon the executive - by media, Congress, or others - to explain its position in a given area. For example, there have been widespread calls in recent years for greater clarity from the Obama Administration regarding its legal position on targeting killing, which have resulted in a number of speeches by government officials explaining the policy and legal framework in ever greater detail. n187 Pressure to make public a set of legal views may also come from within the Administration, from actors who wish to explain the government's position in an effort to mollify criticism about either the substantive decisions or the lack of transparency about the decisionmaking process. n188

Speechmaking may simply reveal to the public the pre-existing legal rationale for executive policies or programs; it can also be an action-forcing mechanism driving the executive to crystallize and finally bind itself to a position on a matter. n189 As with other interpretation catalysts, speechmaking can shape the parameters of a particular decisional moment - its timing and the context in which the decision is made - and it can create greater leverage for the speechmaker and related officials at the decisionmaking table. There are numerous other means officials employ to create leverage, including strategic leaking and resignation threats, both of which are unilateral means to influence decisionmaking. Speechmaking is distinct in that it actually creates a different decisionmaking forum - the process of drafting and coordinating a position and language for the speech itself in a very specific context - and thus influences  [*399]  substance by transforming the process, shaping the contextual pressures, and ensuring specific coordination.

1. Who Has the Pen?

Unlike litigation and treaty-reporting, which are ongoing processes that may cross administrations and can be channeled to some degree by the career bureaucracy, speechmaking is inherently top-down, involving high-level, politically-appointed officials. Career officials may be involved but just as often it may be the political assistants surrounding the speechmaker who assist substantively in the process.

Which official volunteers or is asked to take on a speech is critical because speechmaking - whether intended for this purpose or not - gives that official, and those working for her, the pen on the public representation of an issue, and it can thus be an opportunity for an official to gain inclusion in a matter to which she might otherwise not have access. n190 Speechmaking may grant to an official otherwise out of the loop not only a seat at the decisionmaking table, but also a place of significant influence. n191 Once a key administration official is slated to give a speech, her views cannot be disregarded. She cannot be left out of the speechwriting room. The words will be hers to say or to refuse to say, and this provides some degree of leverage over the position and over what will be made public. Going forward, these statements are generally taken to be the considered views of the U.S. government, and cannot easily be reversed. n192 Indeed, they are likely to be referred to in other contexts where U.S. officials are required to explain the government's position. n193 Of course, it is unlikely that speechmaking could be used to draw into the conversation an official who has no relevance to a particular area, but it may be effective in pulling up a critical chair to the table for an individual with both expertise and a structural connection to the matter at hand.

The elevated seat at the table does not come cheaply for the speechmaker. The speechmaking-as-strategy process operates as a two-way street. By presenting the U.S. views on a topic in a public forum, the speechmaking official is sanctioning those views and signing on quite publicly to the U.S. position, in a way that will be difficult, if not impossible, to walk away from at a later date. n194 It is this legitimizing effect that the speechmaker often brings to the table in exchange for greater influence in the cultivation of the views that  [*400]  will be presented. n195 This phenomenon may be most palpable in areas where an official may have greater legitimacy with a particular population that the Administration hopes to sway in large part because she is seen - rightly or wrongly - as potentially holding views in tension with the Administration's policies in that area. In such cases, the official both may desire greater leverage internally in order to influence decisionmaking, and may have an important legitimizing power in sanctioning the resulting views. Thus, both the speechmaking official and others in the Administration have something to gain in finding a compromise that permits the official to give a public speech on the matter.

By way of example, State Department Legal Advisers - and even Secretaries of State n196 - have often been deployed to explain the U.S. government's legal position on matters affecting international law and national security, to both international and domestic audiences. Harold Koh's 2010 speech at the American Society of International Law, in which he discussed the Obama Administration's views toward targeting and detention in the conflict with al Qaeda, n197 received enormous public attention in part because of his stature as a leading human rights advocate. Thus, Koh's willingness to support the Administration's legal position was a boon to the Administration in facing criticism from the human rights community, and Koh presumably may have gained greater influence than he might otherwise have had in crafting the public statement of the Administration's position on wartime targeting and detention. Previously, under the Bush Administration, Legal Adviser John Bellinger gave a number of speeches explaining the U.S. government's understanding of its legal obligations under international law in the conflict with al Qaeda. n198 He publicly presented, explained, and defended the executive's positions - and in so doing worked toward trying to legitimize them - despite the fact that, as it is now widely known, he had had many disagreements with other Bush officials over many of the prevailing policies throughout the early years of the  [*401]  Administration. n199 Considering the willingness of those other officials to cut the State Department out of the decisionmaking loop, as revealed years later by Legal Adviser Taft and others, n200 the ability to act as speechmaker and public face of the Administration's views of its authority likely elevated L's role in addressing these matters to some degree. At a bare minimum it ensured the State Department had a seat at the position-drafting table, which it might otherwise not have had.
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President Obama should initiate a public campaign for and the United States House of Representative should pass legislation that restrict targeted killing to individuals who are engaged in direct participation in hostilities. The United States Senate should filibuster that legislation. The Supreme Court should rule that the Senate’s failure to allow a vote on that legislation is unconstitutional. 

Filibuster undermines US democratic leadership and ensures policy failure

Ornstein, 12

(11/26, Resident Scholar-American Enterprise Institute, December, “Yes, Congress Is That Bad,” http://www.foreignpolicy.com/articles/2012/11/26/yes_congress_is_that_bad)

Americans are disgusted by much of what they see in Washington. Congress is deadlocked, and the two major political parties are ideologically polarized and engaged in a permanent state of war. Problem-solving and compromise have given way to pitched doctrinal battles and obstruction at any cost. Even the perilous state of the economy has been insufficient to break the political stalemate. As the public loses faith in the government's capacity to solve pressing problems, the U.S. Congress garners the lowest approval ratings in polling history -- a dismal 10 percent this past summer. What has gone wrong? Two sources of dysfunction are central to the current impasse: The first is a mismatch between the checks and balances built into the U.S. system and the extreme polarization now separating the two major political parties. By constitutional design, U.S. policymaking moves slowly; the president cannot dictate what happens in Congress, and legislators use separate procedures in the House and Senate that then must be reconciled to write law. In the past, eventual compromise was the standard outcome, at least when some legislators worked across party lines. Not anymore. The Democratic and Republican parties have been moving apart ideologically since the 1970s, but in the past 10 years this has dramatically accelerated. For the first time in the more than three decades since National Journal began compiling vote ratings for the U.S. Senate, the tallies for the last Congress showed that there was not a single Democrat more conservative than the most liberal Republican; the center, in other words, cannot hold -- because it has disappeared. Instead, American parties now resemble parliamentary parties: Party leaders crack the whip, and fewer members are willing to flout orders and compromise. The result: gridlock. The second major dysfunction has to do with the asymmetry of this polarization. The Republican Party has become the home of ideologically extreme insurgents who shun conventionally understood facts, evidence, and science, and scorn the very idea of working out compromises with a legitimate political opposition. This radicalized GOP is now willing to use all the levers in the constitutional system even if it means delay and deadlock. In a parliamentary system, a fiercely oppositional minority party is to be expected. In the American system, it cannot work. With the Republicans deciding to use the filibuster in the Senate as a routine tool of obstruction (they have resorted to the filibuster with a frequency in the last three years unprecedented in U.S. history), passing legislation now in effect requires not a majority but 60 votes out of 100. What's more, any legislation that manages to pass under those conditions, taken without broad bipartisan consensus, divides the country and is seen by many as illegitimate or ill-advised. That is the story of Barack Obama's first two years in office. Democrats, who were in charge of both the House and Senate, pushed through a wide range of measures from health-care reform to economic stimulus to financial regulation, but the minority made a concerted effort to delegitimize them. What came after was even worse: The 2010 midterm elections produced a divided-party government, genuine gridlock, and the least productive Congress in memory. This year saw the enactment of only 83 laws, a quarter of them naming post offices or making other symbolic acts. Of course, quality is more important than quantity (whatever else the famous "do-nothing" 80th Congress did, it passed the Marshall Plan). In the case of this 112th Congress, however, the quality is as abysmal as the quantity; the most significant public-policy action was the debacle surrounding the debt ceiling, which resulted in the first credit-rating downgrade in America's history. Now, following that reckless hostage-taking of what should have been a standard legislative act, a totally unnecessary "fiscal cliff" looms, threatening another recession. The problems here are not redeemable with quick fixes because the divisions are tribal and the problems are as much cultural as structural. This lethal combination of forces has serious implications not just for America's ability to solve its problems; it also poisons America's standing in the world -- its ability to project its values abroad, garner the trust and respect of allies, and serve as a role model for nascent democracies and a counterpoint to autocracies.

Solves extinction

Diamond 95 

(Senior Fellow–Hoover Institution, “Promoting Democracy in the 1990s,” December, http://wwics.si.edu/subsites/ccpdc/pubs/di/1.htm)
OTHER THREATS This hardly exhausts the lists of threats to our security and well-being in the coming years and decades. In the former Yugoslavia nationalist aggression tears at the stability of Europe and could easily spread. The flow of illegal drugs intensifies through increasingly powerful international crime syndicates that have made common cause with authoritarian regimes and have utterly corrupted the institutions of tenuous, democratic ones. Nuclear, chemical, and biological weapons continue to proliferate. The very source of life on Earth, the global ecosystem, appears increasingly endangered. Most of these new and unconventional threats to security are associated with or aggravated by the weakness or absence of democracy, with its provisions for legality, accountability, popular sovereignty, and openness. LESSONS OF THE TWENTIETH CENTURY The experience of this century offers important lessons. Countries that govern themselves in a truly democratic fashion do not go to war with one another. They do not aggress against their neighbors to aggrandize themselves or glorify their leaders. Democratic governments do not ethnically "cleanse" their own populations, and they are much less likely to face ethnic insurgency. Democracies do not sponsor terrorism against one another. They do not build weapons of mass destruction to use on or to threaten one another. Democratic countries form more reliable, open, and enduring trading partnerships. In the long run they offer better and more stable climates for investment. They are more environmentally responsible because they must answer to their own citizens, who organize to protest the destruction of their environments. They are better bets to honor international treaties since they value legal obligations and because their openness makes it much more difficult to breach agreements in secret. Precisely because, within their own borders, they respect competition, civil liberties, property rights, and the rule of law, democracies are the only reliable foundation on which a new world order of international security and prosperity can be built.

China Adv

No drone prolif—too slow

Kreps and Zenko 14 (SARAH KREPS is Stanton Nuclear Security Fellow at the Council on Foreign Relations and Assistant Professor of Government at Cornell University. MICAH ZENKO is Douglas Dillon Fellow in the Center for Preventive Action at the Council on Foreign Relations., March/April, "The Next Drone Wars", www.foreignaffairs.com/articles/140746/sarah-kreps-and-micah-zenko/the-next-drone-wars)
Drone technology is also more complex than it may appear. There is a qualitative difference between the rudimentary unmanned aircraft used as far back as World War II -- and even the unarmed Predators that flew in the Balkans in the mid-1990s -- and the armed drones that the United States deploys over Afghanistan, Pakistan, and elsewhere today. These advanced drones require far more than a pilot at a base in the Horn of Africa or the Nevada desert to make them effective. They need actionable intelligence, sophisticated communications, access to satellite bandwidth, and complex systems engineering -- all assets presently beyond the reach of most states.
It is no coincidence that the countries that possess advanced drones have also already mastered other complex military technologies, such as nuclear weapons and satellite communications. But even some states that have developed such technologies are having difficulties with drones. Russia, for example, has seen its drone efforts derailed by sharp reductions in aerospace funding and a long-declining aerospace industry. France and Italy have also been unable to pursue their own programs and have had to settle for an unarmed variant of the U.S.-made Reaper, which France has been using for reconnaissance missions in Mali.

A third explanation for the slow spread of drones is diplomatic. Conducting drone strikes in foreign countries, as the United States does, requires bilateral relations that are good enough to get the host nations to grant basing and overflight rights. Drone strikes in Somalia and Yemen require the use of airfields in Djibouti, Ethiopia, Saudi Arabia, and the Seychelles, which the United States has secured with aid (both overt and covert) and security commitments. Few other countries have such reliable access to foreign bases. And the oceans do not offer an alternative. The United States should be able to conduct drone strikes from its ships within five years, but it will take other countries decades to have that capability.

Domestic opposition to the development or use of drones creates additional problems in other states, even some with the technological capacity to build and field them. Officials in Washington take relatively little flak for supporting the U.S. targeted-killing program, but the politics of drones are considerably different in other countries. In Germany, for example, politicians who advocate drones have faced harsh criticism from a public worried about compromising Germany’s long-standing defense-only national security policies. Developing lethal drone capabilities, many German critics contend, could increase the prospects of military interventions more generally.

Defense budgets are a final factor. The worldwide civilian and military drone market, which researchers predict will reach $8.4 billion by 2018, accounts for only a fraction of global defense spending, which estimates say will hit $1.9 trillion by the end of 2017. But drones’ costs are still prohibitive at a time when austerity dominates military spending decisions in most countries. Unless they discover unforeseen threats that require the use of armed drones, most states will not reallocate precious defense dollars to unmanned systems anytime soon.

HOSTILE ACTS

These obstacles will likely keep the number of drone powers low, but even a few more states fielding a few armed drones could seriously threaten international security. Drones have already been used in ways that go beyond their originally intended applications. For example, the U.S. Customs and Border Protection at first deployed drones to watch the Canadian and Mexican borders, but it has since repurposed them so that other agencies could use them for surveillance missions, and they have, for nearly 700. And drones themselves have created new and unforeseen missions: actual human forces must protect and recover downed drones, for example. It would therefore be myopic and misguided to assume that other states will use drones in the future only in the way the United States has.
The mere possession of drones will not make traditional interstate warfare, which is already relatively rare these days, more likely. Having armed drones, given their limitations, is unlikely to convince states to go to war, attempt to capture or control foreign territory, or try to remove a foreign leader from power. But armed drones could still increase the possibility of more limited military conflicts, especially in disputed areas where the slightest provocation could lead to strife.

China won’t use drones offensively

Erickson, associate professor – Naval War College, associate in research – Fairbank Centre @ Harvard, 5/23/’13
(Andrew, China Has Drones. Now What?", www.foreignaffairs.com/articles/136600/andrew-erickson-and-austin-strange/china-has-drones-now-what)

Beijing, however, is unlikely to use its drones lightly. It already faces tremendous criticism from much of the international community for its perceived brazenness in continental and maritime sovereignty disputes. With its leaders attempting to allay notions that China's rise poses a threat to the region, injecting drones conspicuously into these disputes would prove counterproductive. China also fears setting a precedent for the use of drones in East Asian hotspots that the United States could eventually exploit. For now, Beijing is showing that it understands these risks, and to date it has limited its use of drones in these areas to surveillance, according to recent public statements from China's Defence Ministry. What about using drones outside of Chinese-claimed areas? That China did not, in fact, launch a drone strike on the Myanmar drug criminal underscores its caution. According to Liu Yuejin, the director of the anti-drug bureau in China's Ministry of Public Security, Beijing considered using a drone carrying a 20-kilogram TNT payload to bomb Kham's mountain redoubt in northeast Myanmar. Kham had already evaded capture three times, so a drone strike may have seemed to be the best option. The authorities apparently had at least two plans for capturing Kham. The method they ultimately chose was to send Chinese police forces to lead a transnational investigation that ended in April 2012 with Kham's capture near the Myanmar-Laos border. The ultimate decision to refrain from the strike may reflect both a fear of political reproach and a lack of confidence in untested drones, systems, and operators. The restrictive position that Beijing takes on sovereignty in international forums will further constrain its use of drones. China is not likely to publicly deploy drones for precision strikes or in other military assignments without first having been granted a credible mandate to do so. The gold standard of such an authorisation is a resolution passed by the UN Security Council, the stamp of approval that has permitted Chinese humanitarian interventions in Africa and anti-piracy operations in the Gulf of Aden. China might consider using drones abroad with some sort of regional authorisation, such as a country giving Beijing explicit permission to launch a drone strike within its territory. But even with the endorsement of the international community or specific states, China would have to weigh any benefits of a drone strike abroad against the potential for mishaps and perceptions that it was infringing on other countries' sovereignty - something Beijing regularly decries when others do it. The limitations on China's drone use are reflected in the country's academic literature on the topic. The bulk of Chinese drone research is dedicated to scientific and technological topics related to design and performance. The articles that do discuss potential applications primarily point to major combat scenarios -such as a conflagration with Taiwan or the need to attack a US aircraft carrier - which would presumably involve far more than just drones. Chinese researchers have thought a great deal about the utility of drones for domestic surveillance and law enforcement, as well as for non-combat-related tasks near China's contentious borders. Few scholars, however, have publicly considered the use of drone strikes overseas. Yet there is a reason why the United States has employed drones extensively despite domestic and international criticism: it is much easier and cheaper to kill terrorists from above than to try to root them out through long and expensive counterinsurgency campaigns. Some similar challenges loom on China's horizon. Within China, Beijing often considers protests and violence in the restive border regions, such as Xinjiang and Tibet, to constitute terrorism. It would presumably consider ordering precision strikes to suppress any future violence there. Even if such strikes are operationally prudent, China's leaders understand that they would damage the country's image abroad, but they prioritise internal stability above all else. Domestic surveillance by drones is a different issue; there should be few barriers to its application in what is already one of the world's most heavily policed societies. China might also be willing to use stealth drones in foreign airspace without authorisation if the risk of detection were low enough; it already deploys intelligence-gathering ships in the exclusive economic zones of Japan and the United States, as well as in the Indian Ocean. Still, although China enjoys a rapidly expanding and cutting-edge drone fleet, it is bound by the same rules of the game as the rest of the military's tools. Beyond surveillance, the other non-lethal military actions that China can take with its drones are to facilitate communications within the Chinese military, support electronic warfare by intercepting electronic communications and jamming enemy systems, and help identify targets for Chinese precision strike weapons, such as missiles. Beijing's overarching approach remains one of caution - something Washington must bear in mind with its own drone programme.

Plan’s norm doesn’t solve the key issues in Asia

AARON STEIN is an Associate Fellow at the Royal United Services Institute, 12/19/13 [“Drone Decrees,” Foreign Affairs, http://www.foreignaffairs.com/articles/140584/aaron-stein/drone-decrees]

The United States has never had a monopoly on drones. It was the Israeli Air Force’s use of drones during its war in Lebanon in the 1980s that first prompted a skeptical U.S. military to support fully the development of remote-controlled systems. The decision to arm them came later, during the hunt for Osama bin Laden after 2001 and the war on terrorism. By now, U.S. drone strikes are a regular occurrence in areas where terrorist organizations have taken root.¶ Drone technology and drone use have also proliferated in other countries. And even more are seeking to develop their own systems. These systems are likely to be more local affairs than those of the United States. Most of the emerging drone states -- including China -- lack the United States’ worldwide network of military bases and satellites, which allow it to operate drones far from its own borders. And, like the United States, emerging drones states are eager to develop armed drones for counterterrorism operations and surveillance. With more drones in more places come more security and policy challenges for the United States. To deal with them, it will have to come up with a new drone policy.¶ The tensions between China and Japan over the Senkaku (Diaoyu) Islands are a good example of how drones introduce new diplomatic questions. Chinese manned and unmanned surveillance flights routinely violate Japan’s 12-nautical-mile zone around the islands. Japan has dispatched fighter jets to intercept a Chinese manned surveillance plane and is reported to have even contemplated shooting down Chinese drones. In response, Wang Hongguang, the former deputy commander of China’s Nanjing Military Region, wrote in early November that China should attack Japanese manned planes should Japan shoot down Chinese surveillance drones. Things have become even tenser since China declared a so-called Air Defense Identification Zone over part of the East China Sea. Japan’s Nikkei reports that the United States plans to use Global Hawk drones for surveillance in the area in conjunction with increased Japanese manned E-2C Hawkeye early-warning aircraft.¶ Although there has always been a risk of unintended escalation in the East China Sea, the emergence of unmanned systems adds a new twist. For example, the 2001 aerial collision near Hainan Island in the South China Sea involved manned aircraft operating in international airspace. The American plane was flying a surveillance mission when two Chinese fighter jets began to tail it. One of the Chinese fighter jets accidently bumped the U.S. plane, prompting an emergency landing at a Chinese military facility on Hainan Island. China then detained the U.S. crew and inspected the plane, despite warnings that the aircraft was U.S. sovereign territory. The incident touched off a diplomatic row between two great world powers and was an early diplomatic test for the recently elected George W. Bush administration.¶ The rules of engagement are relatively clear for the intentional downing of a manned aircraft, but the potential response to the shooting down of an unmanned system -- as Japan seems ready to do -- is far murkier. On the one hand, such an act could escalate and lead to a conflict. On the other, since downing a drone would pose no danger to human life, China or Japan could conclude that the provocative use of drones -- or the intentional targeting of U.S. drones -- carries less risk of retaliation and is therefore a low-stakes means of coercion.¶ That idea is not so far off base: In the Persian Gulf, Iran has fired on U.S. drones and was even successful in spoofing the Global Positioning System (GPS) signal of the advanced RQ-170 drone flying over its territory. An Iranian engineer told The Christian Science Monitor, “By putting noise [jamming] on the communications, you force the bird into autopilot. This is where the bird loses its brain.” The U.S. Government Accountability Office has acknowledged the risk of GPS spoofing and recommends the introduction of spoof-resistant navigation systems on drones.¶ In the Gulf, the United States has sporadically opted to escort its surveillance drones with manned fighter jets, which raises the cost of such operations as well as the risk of escalation. Absent a clear norm on the response to shooting down an unmanned system, incidents involving drones could snowball quickly. And that is why the United States should develop a clear policy about the targeting of drones. It should be designed to prevent unintended escalation by defining the cost of provocatively using or targeting unmanned systems. These rules would need to apply to all parties, including the United States.¶ First, the United States should signal that it would hold the operator responsible for the actions of unmanned systems. Any retaliation need not target the actual operator, given the complexity of locating the pilot, but could include the air base from which the drone was launched. The goal would be to reintroduce the prospect of casualties and escalation into the drone equation by clearly laying out the potential American response if an adversary considers using unmanned systems in a coercive way against the United States or its allies and partners. In short, U.S. policy should be to treat drones like their manned cousins. Similarly, in the cases where a potential adversary targets a U.S. drone, Washington should make clear that it regards such an act as akin to the downing of a manned aircraft. The response, therefore, could include the use of force or strong diplomatic action.¶ In setting out this policy, the United States would tacitly accept that its own drone program could invite retaliation and that bases from which it flies drones could be targeted. Yet in most cases, the United States receives overflight rights for its drone operations, which should thereby protect the United States from potential retaliation from the countries in which it currently uses drones. The policy would, therefore, weigh more heavily on new drone-operating nations while keeping in place many of the United States’ own drone programs.¶ Holding drone bases responsible could help minimize the ways in which emerging drone states use drones coercively against U.S. interests, as well as push them to reach similar overflight arrangements to those that the United States keeps with its partners. The new policy would not address the legality of targeted killings, but such legal questions can be dealt with separately.¶ The United States should begin to prepare for a world in which it no longer has a monopoly on drone technology. Still, it should do so knowing that, for now, it will retain the unique capability to use military force on a global scale. For the foreseeable future, potential adversaries will mostly use unmanned systems locally and in ways that affect the security of U.S. allies. As the United States increases its own use of drones, it should be taking steps to map out a strategy to respond to provocations. Doing so would help establish new norms for everyone.
No Asia war

Bisley 3/10/14

Nick Bisley, Professor, is Executive Director of La Trobe Asia at La Trobe University, The Conversation, March 10, 2014, "It’s not 1914 all over again: Asia is preparing to avoid war", http://theconversation.com/its-not-1914-all-over-again-asia-is-preparing-to-avoid-war-22875

Asia is cast as a region as complacent about the risks of war as Europe was in its belle époque. Analogies are an understandable way of trying to make sense of unfamiliar circumstances. In this case, however, the historical parallel is deeply misleading.
Asia is experiencing a period of uncertainty and strategic risk unseen since the US and China reconciled their differences in the mid-1970s. Tensions among key powers are at very high levels: Japanese prime minister Shinzo Abe recently invoked the 1914 analogy. But there are very good reasons, notwithstanding these issues, why Asia is not about to tumble into a great power war.
China is America’s second most important trading partner. Conversely, the US is by far the most important country with which China trades. Trade and investment’s “golden straitjacket” is a basic reason to be optimistic.

Why should this be seen as being more effective than the high levels of interdependence between Britain and Germany before World War One? Because Beijing and Washington are not content to rely on markets alone to keep the peace. They are acutely aware of how much they have at stake.

Diplomatic infrastructure for peace

The two powers have established a wide range of institutional links to manage their relations. These are designed to improve the level and quality of their communication, to lower the risks of misunderstanding spiralling out of control and to manage the trajectory of their relationship.

Every year, around 1000 officials from all ministries led by the top political figures in each country meet under the auspices of the Strategic and Economic Dialogue.

The dialogue has demonstrably improved US-China relations across the policy spectrum, leading to collaboration in a wide range of areas. These range from disaster relief to humanitarian aid exercises, from joint training of Afghan diplomats to marine conservation efforts, in which Chinese law enforcement officials are hosted on US Coast Guard vessels to enforce maritime legal regimes.

Unlike the near total absence of diplomatic engagement by Germany and Britain in the lead-up to 1914, today’s two would-be combatants have a deep level of interaction and practical co-operation.
Just as the extensive array of common interests has led Beijing and Washington to do a lot of bilateral work, Asian states have been busy the past 15 years. These nations have created a broad range of multilateral institutions and mechanisms intended to improve trust, generate a sense of common cause and promote regional prosperity.
Some organisations, like the Asia-Pacific Economic Cooperation (APEC), have a high profile with its annual leaders’ meeting involving, as it often does, the common embarrassment of heads of government dressing up in national garb.

Others like the ASEAN Regional Forum and the ASEAN Defence Ministers’ Meeting Plus Process are less in the public eye. But there are more than 15 separate multilateral bodies that have a focus on regional security concerns.
All these organisations are trying to build what might be described as an infrastructure for peace in the region. While these mechanisms are not flawless, and many have rightly been criticised for being long on dialogue and short on action, they have been crucial in managing specific crises and allowing countries to clearly state their commitments and priorities.

Again, this is in stark contrast to the secret diplomatic dealings in the lead-up to 1914.
New Adv

Obama circumvents the plan

Wolfgang 1/16/14

Ben, White House Correspondent for the Washington Times, “Little change expected in U.S. surveillance policy,” http://www.washingtontimes.com/news/2014/jan/16/little-change-expected-in-us-surveillance-policy/

If the skeptics are correct, President Obama is about to embrace and endorse many of the controversial national-security tools and tactics introduced by his predecessor, despite railing against those policies while campaigning for the Oval Office in 2008. Expectations for Friday's long-awaited address, in which Mr. Obama will outline changes to U.S. spying, surveillance and data-collection efforts, are exceedingly low among privacy advocates and others. They expect the president, while paying lip service to the notion of privacy protections and limited government power, to continue the practices first established by the Bush administration in the aftermath of the Sept. 11, 2001, terrorist attacks. Mr. Obama's shift shouldn't come as a surprise, political analysts say, and can be partly attributed to the fact that it's simply difficult for a president to ever give up authority, especially if that authority is meant to protect American lives. It also may come from the fact that the president fears being viewed by history as the commander in chief who curtailed intelligence-gathering only to see a terrorist attack occur, said William Howell, a politics professor at the University of Chicago who has written extensively on presidential power. "When you're running for office, you may espouse the benefits of a limited executive, but when you assume office, there are profound pressures to claim and nurture and exercise authority at every turn and not to relinquish the powers available to you," Mr. Howell said. Leading up to and during his 2008 presidential campaign, Mr. Obama made it a point to separate himself from Mr. Bush on the national security front, but there remain many notable similarities. Guantanamo Bay still is operational, despite repeated pledges from the president that he'd close the U.S. detentional facility in Cuba and house enemy combatants elsewhere. Mr. Obama has dramatically increased the use of drones to target terrorists abroad — a step the administration vehemently defends as being quicker, more effective and far less dangerous to American personnel than sending in ground troops. U.S. surveillance efforts, rather than having been reined in, have in some ways expanded. In the process, they have caused Mr. Obama significant foreign policy headaches.
Global Research and Chossudovsky = holocaust deniers, conspiracy theorists, generally insane

Jewish Tribune, 8/25/’5

(http://www.jewishtribune.ca/tribune/jt-050825-05.html)

B’nai Brith Canada reacted with concern after reviewing materials posted on the GlobalResearch.ca web site run by Michel Chossudovsky, a professor of economics at the University of Ottawa, which are rife with anti-Jewish conspiracy theories and Holocaust denial.
“There is no doubt about it. The material on the site is full of wild conspiracy theories that go so far as to accuse Israel, America and Britain of being behind the recent terrorist bombings in London. They echo the age-old antisemitic expressions that abound in the Arab world, which blame the Jews for everything from 9/11 to the more recent Tsunami disaster,” said Frank Dimant, executive vice president of B’nai Brith Canada.

“We have written to officials at the University of Ottawa, which appears to have no formal affiliation to Global Research, to convey our deep concern. We have asked the university to conduct its own investigation of this propagandist site and to take appropriate action under its academic policies. We trust that the university will fulfill its responsibility – first and foremost to its student body – to take all necessary steps to ensure that such poisoned messaging does not find its way into the classroom.”

The story broke last weekend in the Ottawa Citizen in an article by Pauline Tam.

The Citizen said the web site also reprints articles from other writers that accuse Jews of controlling the US media and masterminding the terrorist attacks of Sept. 11, 2001. Other postings suggest Israel, the U.S. and Britain are the real perpetrators of the recent attacks on London.

The site, which is not hosted by the university, is run by Chossudovsky, and came to the attention of B'nai Brith Canada after receiving public complaints.

The organization singles out a discussion forum, moderated by Chossudovsky, that features a subject heading called Some Articles On The Truth of the Holocaust. The messages have titles such as Jewish Lies of Omission (about the ‘Holocaust’), Jewish Hate Responsible For Largest Mass Killing at Dachau, and Did Jews Frame the Arabs for 9/11?

Another posting suggests the number of Jews who died at Auschwitz during the Second World War is inflated.

Regional powers check escalation

Lamb 14 (Robert D. Lamb, senior fellow and director of the Program on Crisis, Conflict, and Cooperation at the Center for Strategic and International Studies (CSIS), PhD in policy studies from the University of Maryland School of Public Policy; Sadika Hameed, fellow with the Program on Crisis, Conflict, and Cooperation at CSIS, MA in international policy studies from Stanford University; Kathryn Mixon, program coordinator and research assistant with the Program on Crisis, Conflict, and Cooperation at CSIS) “South Asia Regional Dynamics and Strategic Concerns: A Framework for U.S. Policy and Strategy in South Asia, 2014–2026” http://csis.org/files/publication/140116_Lamb_SouthAsiaRegionalDynamics_WEB.pdf 

Afghanistan’s neighbors would suffer the consequences of a major escalation of Af- ghanistan’s internal conflict. All neighboring countries are concerned about refugee flows. All are concerned about incursions by combatants across their borders to stage attacks, recruit fighters, or form alliances with local extremist groups. All are concerned about the safety of their nationals working in Afghanistan (diplomats, development officials, train- ers, advisers, and so on). And all are concerned about the security of any economic projects that they are sponsoring or would benefit from. Some are concerned about the safety of Afghans who share their ethnic identify. And Pakistan and India are concerned about having influence with the central government in Kabul and, in Pakistan’s case, with the governors and power brokers in the provinces along its border.

In the event of conflict escalation in Afghanistan, China would be in direct contact with the Afghan government, the power brokers it has a relationship with, and with Pakistani civilian and (especially) military leaders to strongly encourage a political settlement. It would put its economic projects on hold temporarily. But it would not become involved militarily; instead, it would try to contain the fallout with, for example, stronger border security.
Iran would certainly take similar measures to contain spillover from an escalated Afghan conflict, but otherwise its involvement would depend almost entirely on the state of its conflicts and rivalries in the Levant and the Gulf, much higher-priority areas than Afghanistan. If things settle down to its west and south, Iran might turn some attention eastward to Afghanistan’s conflict. This would not be in the form of direct military incursions but rather of funding, military equipment, and possibly safe haven to Hazara, Tajik, and Uzbek groups, as it has in the past, with a particular priority on protecting Afghani- stan’s Shi‘ite minority.

Saudi Arabia, working with Pakistan, would probably offer support to groups that oppose Iranian-support groups. Qatar might follow Saudi Arabia’s lead or it might offer to mediate talks between opposing groups, as it has recently. Beyond that, Qatar and UAE would probably stay out.
Russia would probably increase its security presence in Central Asia, as noted above, but work diplomatically with the United States, European powers, or NATO to find ways to contain the spread of violence from Afghanistan into Central Asia.
Economic development solves stability

Ghiasy and Sekander 1-30-14 (Richard Ghiasy and Fraidoon Sekander) “Can Afghanistan’s Economy Stand on Its Own? Despite the ravages of war, the country is blessed with some significant advantages.” The Diplomat, the premier international current-affairs magazine for the Asia-Pacific region, http://thediplomat.com/2014/01/can-afghanistans-economy-stand-on-its-own/ 

To begin with, there are a myriad of countries contributing to Afghanistan in a variety of ways: militarily, diplomatically, or financially. The U.S. has allocated an astonishing $100 billion of nonmilitary funds to Afghanistan since 2002, the largest amount the U.S. has ever spent on reconstructing a country. Even after the drawdown of forces this year many nations will remain committed: Germany, for example, has committed 430 million euro ($587 million) a year until at least 2016, while major aid organizations like the Asian Development Bank and the UN will also remain dedicated for years to come. This, the international community’s support and attention, is the exogenous advantage the country enjoys.

Add to this a set of endogenous advantages. Some of these have been in place for years, while others have emerged only recently. Among the latter are Afghanistan’s democratic political institutions, which permit participation and competition. Allowed to work as intended, these institutions should prevent the country becoming subject to the whims of a single authority. The election process meanwhile functions as a flushing mechanism for entrenched elites and ossified ideas – on paper at least. Supporting this and giving civil society a voice is a free media: today there are some 35 TV stations, over 100 radio stations and more than 150 newspapers. These are luxuries that civil societies in so many other underdeveloped nations can only dream of.

Afghanistan also boasts an astonishing resources endowment worth nearly $1 trillion. These include massive veins of coal, copper, lithium, gold; deposits of gemstones, and substantial natural gas and oil fields. Moreover, it hosts a number of rare earths; China currently controls over 90 percent of the global supply of rare earths.

Afghanistan has nutrient-rich soils for significant agricultural output: some 12 percent of the arable land of the country can annually produce food for up to 160 million people according to the chief economic advisor to the president of Afghanistan. Investing in this sector could enable food processing and substantial exports. Moreover, while some claim that the nation suffers from the tyranny of geography, it does in fact occupy a unique position connecting landlocked Central Asia with South Asia. This offers potential as a trade and energy corridor and subsequent prospects for downstream industries.

 If all of these advantages could be seized, the revenues generated could then be invested in physical infrastructure, as well as social infrastructure such as schools.

The brains (and muscle) to develop the country, the Afghan people, is there: a youthful labor force (aged 0-25) of some 23 million, representing an incredible 68 percent of the population. Obviously those brains would have to be filled with the knowledge needed to develop the nation. Primary school enrollment has, at least, gone up, from 21 percent in 2001 to 97 percent ten years later.

The cherry on top? Afghanistan has the good fortune of having two manufacturing giants next-door: China and India. Both are captivated by its natural resources endowment. Afghanistan could take advantage of their reemergence and join their economic orbit. Mining and smelting operations will generate significant tax revenues, employment and spin-off enterprises and initiate much needed economic growth.

Pakistan won’t collapse

Parvez Jabri is a reporter with Business Recorder, 14 [“Political stability encouraging more investors to focus on Pakistan,” Jan 4, http://www.brecorder.com/top-news/1-front-top-news/151542-political-stability-encouraging-more-investors-to-focus-on-pakistan.html]

ISLAMABAD: The investors are heading to Pakistan to benefit from a newly elected business-friendly government that is rolling out an economic programme to aid the struggling economy, a Wall Street Journal report said.¶ In its report published on Friday, the American daily said the benchmark index traded in the financial capital Karachi jumped 49.4 percent last year, ranking as one of the world's top performers. The market jumped another 2.8 percent Thursday, the first trading day of 2014.¶ The report said the rally is also part of a broad move by money managers, willing to take on high risks in frontier markets across the globe on hopes of juicy returns that beat traditional emerging markets. That bet paid off handsomely in 2013 with countries including Argentina, Venezuela and Vietnam also scoring big gains although they also have a history of volatile movements and sudden declines.¶ The report observed that the catalyst in Pakistan was the election in May of the Pakistan Muslim League-Nawaz led by Nawaz Sharif, a business-friendly politician. It is the first time in the nation's history an elected government has handed over power to another, raising expectations for improved political stability.¶ Flows from foreign investors into Pakistan reached $283 million from the beginning of May, the month of the election, to the end of 2013, according to the National Clearing Company of Pakistan. Global investors have also snapped up Pakistani government bonds with yields, which move inversely to prices, falling to 7.54 percent recently from as high as 11.69 percent in April on the 10-year bond.¶ In a further sign of growing confidence, the government said last month it is also aiming to sell billions of rupee debt aimed at the Pakistani diaspora. A spokesman for the finance ministry said there is currently no specific timeframe on the issuance of the bonds.¶ It said that the optimism stems from the government paying off $5 billion in debt that was weighing on the energy sector, freeing up funds at fuel importers and power producers and distributors. The country also agreed to a long-term bailout loan of at least $6.6 billion from the International Monetary Fund to avoid a potential balance of payments crisis. The government has in addition announced a far reaching privatization programme which will include the national airline and electricity producers.¶ The energy move was important given the country is plagued by electricity shortages, while the oil and gas sector accounts for nearly a third of the benchmark index in Karachi. The largest company on the index, energy firm Oil and Gas Development Co. rose 43.5 percent last year.¶ "Given that the general impression of the new government has been corporate friendly that is a very strong factor that made people more optimistic about Pakistan," said Mattias Martinsson, chief investment officer and partner at fund company Tundra Fonder in Stockholm, which runs a $30 million Pakistan fund.¶ For all the gains however, the market is small with the market capitalization of the companies listed in Karachi at around $52 billion, according to securities firm Foundation Securities research. That compares to neighboring India where the companies on the Bombay Stock Exchange are valued at around $1.1 trillion.¶ "Pakistan as a market has very many companies that are trading below their fair value, but as it goes you get distracted by other more important markets," said Arnout van Rijn, chief investment officer at Robeco Asia Pacific in Hong Kong, who manages the $1.2 billion Robeco Asia-Pacific Equities fund.¶ The market has been up since the end of 2008 however, with shares soaring 329 percent to the end of 2013 - despite the country being hit by terrorism, the economy nose-diving and Karachi suffering law and order situation during that period.¶ Some investors say that those companies that survive both a weak economy and regular violence throughout the country are well run, resilient and especially appealing. Unilever Pakistan Foods Ltd., a unit of the consumer goods giant, shot up 116 percent last year.¶ "When you have to deal in this kind of environment, I think you have to be extremely good as management to deal with it and survive," said Thomas Vester, fund manager at Lloyd George Management, who runs the firm's frontier market investments, and manages assets worth $656 million as of Oct. 31.¶ And the relative political stability now is encouraging more investors to focus on the country whose population of around 180 million makes it the sixth most populous country in the world and a potential draw for those betting on rising incomes and more consumer spending. The market remains cheap even after the strong run-up earlier this year - currently trading at over nine times trailing 12 month earnings - a common valuation measure used by stock analysts.¶ "Pakistan has a fairly diverse economy with a large and young population that needs to be fed and supplied basic infrastructure such as electricity," said Caglar Somek, global portfolio manager at Caravel Management in New York, which manages around $650 million.¶ "If you find the companies that supply those basic needs, growing at double digit with high profitability, you can buy them at valuations that are on average 30 percent to 40 percent cheaper than their emerging market peers," said Somek.
No war-escalation control

Krepon 14
Michael, co-founder of the Stimson Centre and co-editor of Deterrence Stability and Escalation Control in South Asia. http://www.dawn.com/news/1080538/perils-of-punditry

U.S. commentary on nuclear developments in Pakistan and India is usually not well received on the subcontinent. One reason is that cautionary messages sound hypocritical. Pundits from a country that has been guilty of wretched nuclear excess are on thin ice when passing judgement on nuclear arsenals that may barely extend into three digits. Another reason has to do with the etiquette of pointing out shortcomings. It’s OK when a Pakistani or an Indian writes about negative developments at home, but when a US commentator writes about similar failings, he or she is perceived to demonstrate an anti-Pakistan or an anti-Indian bias. Even when negative foreign commentary is based on inarguable facts, it still feels like piling on. US commentators are therefore labelled as either anti-Pakistan/pro-India or anti-India/pro-Pakistan. Once affixed, these labels are hard to remove. In addition, Indian strategic analysts are annoyed because China doesn’t figure nearly enough in US commentary. From an Indian perspective, US analysts seem fixated on the nuclear competition between India and Pakistan, when India’s primary threat emanates from China. This critique has merit because China is a far more formidable competitor to India than Pakistan. But China, unlike the Soviet Union and the US, hasn’t made the mistake of equating strategic power with the size of its nuclear arsenal. Instead, Beijing is moving slowly on its nuclear programmes while focusing on weapon systems that are more likely to be used in combat. In contrast, Pakistan places a very high priority on its nuclear programmes which, for now, keep pace with India. Within a decade, China’s nuclear capabilities will certainly warrant more attention. In the near term, the nuclear competition that matters most is between Pakistan and India, which remain one severe terrorist incident away from a confrontation. Another complaint — perhaps most annoying to Pakistani and Indian analysts — is that US commentators keep harping on problems of escalation control and deterrence stability, as if leaders on the subcontinent lack sensitivity to these dangers. Indian and Pakistani decision-makers have indeed been mindful of escalatory dangers during prior crises and during the Kargil war

No war – 7 reasons
Peck 3-5 [Michael Peck (Contributor on defense and national security for Forbes); “7 Reasons Why America Will Never Go To War Over Ukraine”; 3/05/2014; http://www.forbes.com/sites/michaelpeck/2014/03/05/7-reasons-why-america-will-never-go-to-war-over-ukraine/]
America is the mightiest military power in the world. And that fact means absolutely nothing for the Ukraine crisis. Regardless of whether Russia continues to occupy the Crimea region of Ukraine, or decides to occupy all of Ukraine, the U.S. is not going to get into a shooting war with Russia.

This has nothing to do with whether Obama is strong or weak. Jimmy Carter or Ronald Reagan would face the same constraints. The U.S. may threaten to impose economic sanctions, but here is why America will never smack Russia with a big stick:

Russia is a nuclear superpower. Russia has an estimated 4,500 active nuclear warheads, according to the Federation of American Scientists. Unlike North Korea or perhaps Iran, whose nuclear arsenals couldn’t inflict substantial damage, Russia could totally devastate the U.S. as well as the rest of the planet. U.S. missile defenses, assuming they even work, are not designed to stop a massive Russian strike.

For the 46 years of the Cold War, America and Russia were deadly rivals. But they never fought. Their proxies fought: Koreans, Vietnamese, Central Americans, Israelis and Arabs. The one time that U.S. and Soviet forces almost went to war was during the Cuban Missile Crisis. Neither Obama nor Putin is crazy enough to want to repeat that.
Russia has a powerful army. While the Russian military is a shadow of its Soviet glory days, it is still a formidable force. The Russian army has about 300,000 men and 2,500 tanks (with another 18,000 tanks in storage), according to the “Military Balance 2014″  from the International Institute for Strategic Studies. Its air force has almost 1,400 aircraft, and its navy 171 ships, including 25 in the Black Sea Fleet off Ukraine’s coast.

U.S. forces are more capable than Russian forces, which did not perform impressively during the 2008 Russo-Georgia War. American troops would enjoy better training, communications, drones, sensors and possibly better weapons (though the latest Russian fighter jets, such as the T-50, could be trouble for U.S. pilots). However, better is not good enough. The Russian military is not composed of lightly armed insurgents like the Taliban, or a hapless army like the Iraqis in 2003. With advanced weapons like T-80 tanks, supersonic AT-15 Springer anti-tank missiles, BM-30 Smerch multiple rocket launchers and S-400 Growler anti-aircraft missiles, Russian forces pack enough firepower to inflict significant American losses.

Ukraine is closer to Russia. The distance between Kiev and Moscow is 500 miles. The distance between Kiev and New York is 5,000 miles. It’s much easier for Russia to send troops and supplies by land than for the U.S. to send them by sea or air.

The U.S. military is tired. After nearly 13 years of war, America’s armed forces need a breather. Equipment is worn out from long service in Iraq and Afghanistan, personnel are worn out from repeated deployments overseas, and there are still about 40,000 troops still fighting in Afghanistan.

The U.S. doesn’t have many troops to send. The U.S. could easily dispatch air power to Ukraine if its NATO allies allow use of their airbases, and the aircraft carrier George H. W. Bush and its hundred aircraft are patrolling the Mediterranean. But for a ground war to liberate Crimea or defend Ukraine, there is just the 173rd Airborne Brigade in Italy, the 22nd Marine Expeditionary Unit sailing off Spain, the 2nd Stryker Cavalry Regiment in Germany and the 82nd Airborne Division at Fort Bragg, North Carolina.

While the paratroopers could drop into the combat zone, the Marines would have sail past Russian defenses in the Black Sea, and the Stryker brigade would probably have to travel overland through Poland into Ukraine. Otherwise, bringing in mechanized combat brigades from the U.S. would be logistically difficult, and more important, could take months to organize.
The American people are tired. Pity the poor politician who tries to sell the American public on yet another war, especially some complex conflict in a distant Eastern Europe nation. Neville Chamberlain’s words during the 1938 Czechoslovakia crisis come to mind: “How horrible, fantastic, incredible it is that we should be digging trenches and trying on gas-masks here because of a quarrel in a far away country between people of whom we know nothing.”

America‘s allies are tired. NATO sent troops to support the American campaign in Afghanistan, and has little to show for it. Britain sent troops to Iraq and Afghanistan, and has little to show for it. It is almost inconceivable to imagine the Western European public marching in the streets to demand the liberation of Crimea, especially considering the region’s sputtering economy, which might be snuffed out should Russia stop exporting natural gas. As for military capabilities, the Europeans couldn’t evict Libyan dictator Muammar Gaddafi without American help. And Germans fighting Russians again? Let’s not even go there.
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Nuclear war
Nye 96
(Joseph, Joseph Nye is PhD in PoliSci and Frmr Assistant SecDef and badass, W.Q, p Lexis, Winter 1996)
While generally less threatening to U.S. interests than global or regional balance of power conflicts, communal conflicts are the most likely kind of post-cold war conflict and have thus far proved the most frequent. Less than 10 percent of the 170 states in today's world are ethnically homogenous. Only half have one ethnic group that accounts for as much as 75 percent of their population. Africa, in particular, is a continent of a thousand ethnic and linguistic groups squeezed into some 50-odd states, many of them with borders determined by colonial powers in the last century with little regard to traditional ethnic boundaries. The former Yugoslavia was a country with five nationalities, four languages, three religions, and two alphabets. As a result of such disjunctions between borders and peoples, there have been some 30 communal conflicts since the end of the Cold War, many of them still ongoing.  Communal conflicts, particularly those involving wars of secession, are very difficult to manage through the UN and other institutions built to address interstate conflicts. The UN, regional organizations, alliances, and individual states cannot provide a universal answer to the dilemma of self-determination versus the inviolability of established borders, particularly when so many states face potential communal conflicts of their own. In a world of identity crises on many levels of analysis, it is not clear which selves deserve sovereignty: nationalities, ethnic groups, linguistic groups, or religious groups. Similarly, uses of force for deterrence, compellence, and reassurance are much harder to carry out when both those using force and those on the receiving end are disparate coalitions of international organizations, states, and subnational groups.  Moreover, although few communal conflicts by themselves threaten security beyond their regions, some impose risks of "horizontal" escalation, or the spread to other states within their respective regions. This can happen through the involvement of affiliated ethnic groups that spread across borders, the sudden flood of refugees into neighboring states, or the use of neighboring territories to ship weapons to combatants. The use of ethnic propaganda also raises the risk of "vertical" escalation to more intense violence, more sophisticated and destructive weapons, and harsher attacks on civilian populations as well as military personnel. There is also the danger that communal conflicts could become more numerous if the UN and regional security organizations lose the credibility, willingness, and capabilities necessary to deal with such conflicts.   Preventing and Addressing Conflicts: The Pivotal U.S. Role Leadership by the United States, as the world's leading economy, its most powerful military force,, and a leading democracy, is a key factor in limiting the frequency and destructiveness of great power, regional, and communal conflicts. The paradox of the post-cold war role of the United States is that it is the most powerful state in terms of both "hard" power resources (its economy and military forces) and "soft" ones (the appeal of its political system and culture), yet it is not so powerful that it can achieve all its international goals by acting alone. The United States lacks both the international and domestic prerequisites to resolve every conflict, and in each case its role must be proportionate to its interests at stake and the costs of pursuing them. Yet the United States can continue to enable and mobilize international coalitions to pursue shared security interests, whether or not the United States itself supplies large military forces.  The U.S. role will thus not be that of a lone global policeman; rather, the United States can frequently serve as the sheriff of the posse, leading shifting coalitions of friends and allies to address shared security concerns within the legitimizing framework of international organizations. This requires sustained attention to the infrastructure and institutional mechanisms that make U.S. leadership effective and joint action possible: forward stationing and preventive deployments of U.S. and allied forces, prepositioning of U.S. and allied equipment, advance planning and joint training to ensure interoperability with allied forces, and steady improvement in the conflict resolution abilities of an interlocking set of bilateral alliances, regional security organizations and alliances, and global institutions. 

2NC-Turns Signal/Norms

Filibuster kills US leadership and ability to promote norms

King, 10

(Senior Advisor and the Director of External Relations at the Center for a New American Security, Council on Foreign Relations, November, "Congress and National Security", www.cfr.org/content/publications/attachments/Congress_CSR58.pdf
Much has been written, blogged, and broadcast in the past several years about the dysfunction of the U.S. Congress. Filibusters, holds, and poison pill amendments have become hot topics, albeit intermittently, as lawmakers on both sides of the aisle have increasingly exploited these tactics in pursuit of partisan or personal ends. Meanwhile, such pressing national issues as deficit reduction, immigration reform, and climate change have gone unresolved. To be fair, the 111th Congress has addressed many significant issues, but those it has addressed, such as health-care reform and economic stimulus, exposed Americans to a flawed process of backroom deals that favors obstruction over deliberation, partisanship over statesmanship, and narrow interests over national concerns. Although partisan politics, deal making, and parliamentary maneuvering are nothing new to Congress, the extent to which they are being deployed today by lawmakers and the degree to which they obstruct the resolution of national problems are unprecedented. This may explain why Congress registered a confidence level of only 11 percent in July 2010, marking its lowest rating ever in the annual Gallup institutional confidence survey and ranking it last among sixteen major U.S. institutions.1 Most of the recent attention devoted to Congress’s dysfunction has centered on its impact on domestic issues and has overlooked its effect on national security. Yet Congress’s inability to tackle tough problems, both domestic and international, has serious national security consequences, in part because it leads the world to question U.S. global leadership. Reporting from the World Economic Forum in Davos in January 2010, New York Times columnist Tom Friedman wrote, “‘Political instability’ was a phrase normally reserved for countries like Russia or Iran or Honduras. But now, an American businessman here remarked to me, ‘people ask me about “political instability” in the U.S.’ We’ve become unpredictable to the world.”2 Furthermore, when Congress fails to perform, national security suffers thanks to ill-considered policies, delayed or inadequate resources, and insufficient personnel. Without congressional guidance, allies and adversaries alike devalue U.S. policies because they lack the support of the American people that is provided through their representatives in Congress.

AT: Perm---Do the Plan + overrule the filibuster

Mootness Doctrine means the perm can’t solve—without a filibuster over the plan, there wouldn’t be a controversy

Kwitowsky, 3

(JD Widener University School of Law, “MOOTNESS: POST-COMPLAINT COMPLIANCE AND THE ENVIRONMENTAL CITIZEN SUIT,” 10 Widener L. Rev. 279) 

The mootness doctrine is said to derive from Article III of the Constitution. Under that Article, “federal courts may adjudicate only actual, ongoing cases or controversies”. Thus “when the case in question no longer presents a live controversy that a court may settle or when the parties lack a legally recognizable interest” the court must dismiss the case as moot. The doctrine is closely related to, through distinguishable from, jurisdiction. “Subject matter jurisdiction depends on the state of things at the time of the action brought, “ while the mootness doctrine will usually come into play when “changing circumstances developing after the initiation of the lawsuit have ended the controversy, so that the court no longer confronts a live dispute.”

AT: Perm—Do the Plan + overrule the filibuster in another area

Intrinsic perms aren’t justified in this instance---they read a new aff so you shouldn’t give them any leeway on theory issues and the filibuster is a critically important issue---it’s a structural pre-requisite to getting any valuable policy education

Harkin, 10

(6/21, Democratic Senator-IA, Filibuster Reform: Curbing Abuse to Prevent Minority Tyranny in the Senate, http://www.brennancenter.org/analysis/filibuster-reform-curbing-abuse-prevent-minority-tyranny-senate)

However, the harsh reality today is that, in critical areas of public policy, our Congress is simply unable to respond effectively to the challenges that confront the United States today. Consider the major issues that the Senate has tried and failed to address: climate change and energy policy, labor law reform, and immigration reform, to name just a few. And, more than 100 Obama nominees, 85 percent of whom were reported out of committee with overwhelming bipartisan support, are being prevented from even being considered by the full Senate. At this time in George W. Bush’s presidency, only eight nominees were awaiting confirmation. Quite frankly, the unprecedented abuse of Senate rules has simply overwhelmed the legislative process. As Norman Ornstein, a leading political scientist, wrote in a 2008 article titled Our Broken Senate, “[t]he expanded use of formal rules on Capitol Hill is unprecedented and is bringing government to its knees.” Let me give you just a few examples. In February, one Senator blocked confirmation of every single executive branch nominee. This past winter, one Senator insisted that a 767-page amendment be read out loud and in its entirety – also preventing the Senate from conducting other business for many hours. In March, the minority even used arcane Senate rules to block routine committee hearings. Let’s be clear, these rules are not new, they have been around for a long time. What is new is the level of abuse. I have been in the Senate for a quarter century. Throughout my career, while there have certainly been ideological differences and policy disagreements, but the leadership of the minority – sometimes Democrats and sometimes Republicans – while working to protect the broad interests of the minority, worked with the majority to make the system work. And, there have been moderates willing to compromise and interested in the act of governing – of turning a bill into a law. But, today, that is not the case. Some members of the minority party are so reflexively anti-government that in their mind, there can be no compromise. Rather than responsibly use the rules, they are willing to abuse Senate procedures in order to sabotage and grind the entire government to a halt. This is the case with just a handful of minority members – but that is enough. And, with the support or acquiescence of the caucus’s leadership, they are able to prevent the Senate from acting. They are able to fulfill William F. Buckley’s rather extreme description of a conservative as someone who stands “athwart history yelling stop.” In no area is this more pronounced than the abuse of the filibuster, which has been used in recent years at a frequency without precedent in the history of our country. Historically, the filibuster was an extraordinary tool used only in the rarest of instances. When many people think of the filibuster, they think of the climax of the classic film “Mr. Smith Goes to Washington.” There, Jimmy Stewart’s character singlehandedly uses a filibuster to stop a corrupt piece of legislation favored by special interests. The reality, however, is that in 1939, the year Frank Capra filmed “Mr. Smith Goes to Washington,” there were zero filibusters in the Senate. For the entire nineteenth century, there were only 23 filibusters. From 1917 – when the Senate first adopted cloture rules for ending debate – until 1969, there were fewer than 50. In other words, over a 52 year period, there was an average of less than one filibuster a year. In contrast, during the last Congress, 2007-2008, the majority was obliged to file a record 139 motions to end filibusters. Already in this Congress, since January 2009, there have been 98 motions to end filibusters. Let me give you another comparison. According to one study, in the 1960s, just eight percent of major bills were filibustered. Last Congress, 70 percent of major bills was targeted. The fact is in successive Congresses – and I must admit, neither party has clean hands – Democrats and Republicans – have ratcheted up the level of obstructionism to the point where 60 votes have become a de facto requirement to even bring up a bill for consideration. What was once a procedure used rarely and judiciously has become an almost daily procedure used routinely and recklessly. The problem, however, goes beyond the sheer number of filibusters. First, this once rare tactic is now used or threatened to be used on virtually every measure and nominee, even those that enjoy near-universal support. As Norm Ornstein wrote, “[t]he Senate has taken the term ‘deliberative’ to a new level, slowing not just contentious legislation but also bills that have overwhelming support.” In this Congress, the Republican minority filibustered a motion to proceed to a bill to extend unemployment compensation. After grinding the Senate to a halt, from September 22 through November 4, the bill passed 98-0. In other words, the minority filibustered a bill they fully intended to support just to keep the Senate from conducting other business. Likewise, for nearly eight months, the minority filibustered confirmation of Martha Johnson as Administrator of the General Services Administration, certainly a relatively non-controversial position; she was ultimately confirmed 96-0. And, for nearly five months, the minority filibustered confirmation of Barbara Keenan to the Fourth Circuit Court of Appeals; she was ultimately confirmed 99-0. Second, the filibuster has also increasingly been used to prevent consideration of bills and nominees. Rather than serve to ensure the representation of minority views and to foster debate and deliberation, the filibuster increasingly has been used to assert the tyranny of minority views and to prevent debate and deliberation. It has been used to defeat bills and nominees without their ever receiving a discussion on the floor. In other words, because of the filibuster, the Senate – formerly renowned as the world’s “greatest deliberative body” – cannot even debate important national issues. I mentioned that there have already been nearly 100 filibusters in this Congress. That is not a cold statistic. Each filibuster represents the minority’s power to prevent the majority of the people’s representatives from debating legislation, voting on a bill, or giving a nominee an up-or-down vote. Under current rules, if 41 senators do not like a bill and choose to filibuster, no matter how simple or noncontroversial, no matter that it may have the support of a majority of the House, a majority of the Senate, a majority of the American people, and the President, that bill or nominee is blocked from even coming before the Senate for consideration. In other words, because of the filibuster, even when a party has been resoundingly repudiated at the polls, that party retains the power to prevent the majority from governing and carrying out the agenda the public elected it to implement. At issue is a principle at the very heart of representative democracy – majority rule. Alexander Hamilton, describing the underlying principle animating the Constitution, wrote that “the fundamental maxim of republican government . . . requires that the sense of the majority should prevail.” The Framers, to be sure, put in place important checks to temper pure majority rule. For example, there are Constitutional restraints to protect fundamental rights and liberties. The Framers, moreover, imposed structural requirements. For example, to become law, a bill must pass both houses of Congress and is subject to the President’s veto power. The Senate itself is a check on pure majority rule. As James Madison said, “The use of the Senate is to consist in its proceeding with more coolness, with more system, and with more wisdom, than the popular branch.” To achieve this purpose, citizens from small states have the same representation in the Senate as citizens of large states. Further, Senators are elected every six years. These provisions in the Constitution are ample to protect minority rights and restrain pure majority rule. What is not necessary, what was never intended, is an extra-Constitutional empowerment of the minority through a requirement that a supermajority of Senators be needed to enact legislation, or even to consider a bill. Such a veto leads to domination by the minority. As former Republican leader Bill Frist noted, the filibuster “is nothing less than a formula for tyranny by the minority.” In fact, the Constitution was framed and ratified to correct the glaring defects of the Articles of Confederation – which required a two-thirds supermajority to pass any law, and unanimous consent of all states to make any amendment. The experience under the Articles had been a dismal failure – and one that the Framers were determined to remedy under the new Constitution. It is not surprising that the Founders expressly rejected the idea that more than a majority would be needed for most decisions. In fact, the framers were very clear about circumstances where a supermajority is required. There were only five: Ratification of a treaty, override of a veto, votes of impeachment, passage of a Constitutional amendment, and the expulsion of a member. Seems clear, to those who worship at the shrine of “original intent,” that if the Framers wanted a supermajority for moving legislation, they would have done so. But, a supermajority requirement for all legislation and nominees would, as Alexander Hamilton explained, mean that a small minority could “destroy the energy of government.” Government would be, in Hamilton’s words, subject to the “caprice or artifices of an insignificant, turbulent, or corrupt junta.” I would not call the Republican minority in the Senate a “turbulent or corrupt junta,” but Hamilton’s point is well taken. At this point, I do want to digress for a moment and discuss the current Republican minority. Much of the fault lies with the Minority Leader. In the past, Republican leaders have had to deal with extremists in their ranks who wanted to block everything – Jesse Helms is a good example. But, leaders, including Bob Dole, Trent Lott and Bill Frist, while giving members like Helms a long leash, at some point said “enough!” They made clear that the Senator was acting outside the goalposts and that it would not be tolerated. What is different, today, is that the Minority Leader is not willing to constrain the most extreme elements within his caucus. James Madison also rejected a requirement of supermajority rule to pass legislation. He said “it would no longer be the majority that would rule, the power would be transferred to the minority.” Unfortunately, because of the filibuster, Madison’s warning has become the everyday reality of the Senate. And, because of the reckless use of the filibuster, our government’s ability to legislate and address problems is severely jeopardized. That is why I have introduced legislation to amend the Standing Rules of the Senate to permit a decreasing majority of Senators to invoke cloture on a given matter. On the first cloture vote, 60 votes would be needed to end debate. If the motion does not get 60 votes, a Senator can file another cloture motion and two days later have another vote; that vote would require 57 votes to end debate. If cloture is not obtained, a Senator can file another cloture motion and wait two more days; in that vote, 54 votes would be required to end debate. If cloture is still not obtained, a Senator could file one more cloture motion, wait 2 more days, and – at that point – just 51 votes would be needed to move to the merits of the bill. Under my proposal, a determined minority could slow down any bill for as much as 8 days. Senators would have ample time to make their arguments and attempt to persuade the public and a majority of their colleagues. This protects the rights of the minority to full and vigorous debate and deliberation, maintaining the very best features of the United States Senate. As Senator George Hoar noted in 1897, the Constitution’s Framers designed the Senate to be a deliberative forum in which “the sober second thought of the people might find expression.” I also believe my proposal would encourage a more robust spirit of compromise. Right now, there is no incentive for the minority to compromise; they know they have the power to block legislation. But, if they know that at the end of the day a bill is subject to majority vote, they will be more willing to come to the table and negotiate seriously. Likewise, the majority will have an incentive to compromise because they will want to save time, not have to go through numerous cloture votes and 30 hours of debate post-cloture. At the same time, this reform would end the current tyranny of the minority, and it would restore a basic and essential principle of representative democracy – majority rule in a legislative body. At the end of ample debate, the majority should be allowed to act; there would be an up-or-down vote on legislation or a nominee. As Henry Cabot Lodge stated, “[t]o vote without debating is perilous, but to debate and never vote is imbecile.” And, there is nothing radical about the proposal I have introduced. The filibuster is not in the Constitution. Until 1806, the Senate had a rule that allowed any Senator to make a motion “for the previous question.” This motion goes back to the British Parliament and permitted a simple majority to stop debate on the pending issue and bring an immediate vote. Further, there is nothing sacrosanct about requiring 60 votes to end debate. Article I, Section 5, Clause 2 of the Constitution – the Rules of Proceedings Clause – specifies that “[e]ach House may determine the rules of its proceedings.” Using this authority, the Senate has adopted rules and laws that forbid the filibuster in numerous circumstances. For example, the Senate has limited the filibuster with respect to the budget, war powers, and international trade acts. Similarly, my legislation, far from being an unprecedented and radical change, stands squarely within a tradition of updating Senate rules as appropriate to foster an effective, smoothly operating government. For example, beginning in 1917, the Senate has passed four significant amendments, the latest in 1975, to its Standing Rules to limit the filibuster. It is long past time for the Senate to again to use its authority to restore its ability to govern effectively and democratically and for the majority of the Senate to exercise its constitutional right. I have introduced my proposal, this year, as a member of the majority party. The proposal, however, is one I first introduced in 1995, when I was a member of the minority party. Thus, to use a legal term, I come with clean hands. So I want to be clear that the reforms I advocate are not about one party gaining an undue advantage. It is about the Senate as an institution operating more fairly, effectively and democratically. Even though I was in the minority in 1995, I introduced this legislation then because I saw the beginnings of an arms race, where each side would simply escalate the use of the filibuster. You filibustered 20 of our bills, we are going to filibuster 40 of yours, and so on. And, should the Democrats find themselves in the minority, I would not be surprised if there is a further ratcheting up. It is time for this arms race to end. Justice William Brennan eloquently wrote that “The genius of the Constitution rests not in any static meaning it might have had in a world that is dead and gone, but in the adaptability of its great principles to cope with current problems and current needs.” The Founders adopted the Constitution to enable the American people, through their elected representatives, to govern. As Chief Justice Marshall made clear in McCulloch v. Maryland, any enduring Constitution is designed to, and must be able to, “respond to the various crises of human affairs.” Unfortunately, I do not see how we can effectively govern a 21st century superpower when a minority of just 41 senators, potentially representing less than 15 percent of the population, can dictate action – or inaction – to the majority of the Senate and the majority of the American people. This is not democratic. Certainly, it is not the kind of representative democracy envisioned and intended by the Constitution.

AT: No Solvency Advocate/Court Can’t Rule

This is a real thing

Klein, 12

(5/15, Columnist-Washington Post, Is the filibuster unconstitutional?, http://www.washingtonpost.com/blogs/wonkblog/post/is-the-filibuster-unconstitutional/2012/05/15/gIQAYLp7QU_blog.html)

According to Best Lawyers — “the oldest and most respected peer-review publication in the legal profession” — Emmet Bondurant “is the go-to lawyer when a business person just can’t afford to lose a lawsuit.” He was its 2010 Lawyer of the Year for Antitrust and Bet-the-Company Litigation. But now, he’s bitten off something even bigger: bet-the-country litigation. Bondurant thinks the filibuster is unconstitutional. And, alongside Common Cause, where he serves on the board of directors, he’s suing to have the Supreme Court abolish it. In a 2011 article in the Harvard Law School’s Journal on Legislation, Bondurant laid out his case for why the filibuster crosses constitutional red lines. But to understand the argument, you have to understand the history: The filibuster was a mistake. In 1806, the Senate, on the advice of Aaron Burr, tried to clean up its rule book, which was thought to be needlessly complicated and redundant. One change it made was to delete something called “the previous question” motion. That was the motion senators used to end debate on whatever they were talking about and move to the next topic. Burr recommended axing it because it was hardly ever used. Senators were gentlemen. They knew when to stop talking. That was the moment the Senate created the filibuster. But nobody knew it at the time. It would be three more decades before the first filibuster was mounted — which meant it was five decades after the ratification of the Constitution. “Far from being a matter of high principle, the filibuster appears to be nothing more than an unforeseen and unintended consequence of the elimination of the previous question motion from the rules of the Senate,” Bondurant writes. And even then, filibusters were a rare annoyance. Between 1840 and 1900, there were 16 filibusters. Between 2009 and 2010, there were more than 130. But that’s changed. Today, Majority Leader Harry Reid says that “60 votes are required for just about everything.” At the core of Bondurant’s argument is a very simple claim: This isn’t what the Founders intended. The historical record is clear on that fact. The framers debated requiring a supermajority in Congress to pass anything. But they rejected that idea. In Federalist 22, Alexander Hamilton savaged the idea of a supermajority Congress, writing that “its real operation is to embarrass the administration, to destroy the energy of government and to substitute the pleasure, caprice or artifices of an insignificant, turbulent or corrupt junta, to the regular deliberations and decisions of a respectable majority.” In Federal 58, James Madison wasn’t much kinder to the concept. “In all cases where justice or the general good might require new laws to be passed, or active measures to be pursued, the fundamental principle of free government would be reversed. It would be no longer the majority that would rule; the power would be transferred to the minority.” In the end, the Constitution prescribed six instances in which Congress would require more than a majority vote: impeaching the president, expelling members, overriding a presidential veto of a bill or order, ratifying treaties and amending the Constitution. And as Bondurant writes, “The Framers were aware of the established rule of construction, expressio unius est exclusio alterius, and that by adopting these six exceptions to the principle of majority rule, they were excluding other exceptions.” By contrast, in the Bill of Rights, the Founders were careful to state that “the enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” That majority vote played into another principle, as well: the “finely wrought” compromise over proper representation. At the time of the country’s founding, seven of the 13 states, representing 27 percent of the population, could command a majority in the Senate. Today, with the filibuster, 21 of the 50 states, representing 11 percent of the population, can muster the 41 votes to stop a majority in the Senate. “The supermajority vote requirement,” Bondurant argues, thus “upsets the Great Compromise’s carefully crafted balance between the large states and the small states.” Establishing that the Founders intended Congress to operate by majority vote is different than saying that it’s unconstitutional for Congress to act in another way. After all, the Constitution also says that Congress has the power to “determine the Rules of its Proceedings.” But as Bondurant notes, there’s precedent for the Supreme Court to review congressional rules: In 1892, in United States v. Ballin, the Court held that while “the Constitution empowers each house to determine its rules of proceedings,” it “may not by its rules ignore constitutional restraints or violate fundamental rights.” And while some may argue that the filibuster has, at this point, been around for well over a century, the Supreme Court has previously held that the fact that “an unconstitutional action has been taken before surely does not render that same action any less unconstitutional at a later date.” Bondurant makes a strong case. Will the Supreme Court buy it? I have no idea. But perhaps it’s a moot point. There’s evidence that some of the Senate’s most powerful members are preparing to take reform into their own hands. On Thursday, Reid, who has traditionally been a defender of the filibuster, took to the Senate floor to apologize to all the reformers he had stymied over the years. “The rest of us were wrong,” he said. “If there were anything that ever needed changing in this body, it’s the filibuster rule, because it’s been abused, abused and abused.”

2NC—Democracy Impact

Democracy promotion stops global nuclear war

Muravchik, 1

Resident Scholar – American Enterprise Institute 

[Joshua, “Democracy and Nuclear Peace,” 7-11-01, Presented before the NPEC/IGCC Summer Faculty Seminar, UC-San Diego,  www.npec-web.org/syllabi/muravchik.htm]
Moreover, while the criteria for judging a state democratic vary, the statistic that 45 percent of states were democratic in 1990 corresponds with Freedom House's count of "democratic" polities (as opposed to its smaller count of "free" countries, a more demanding criterion). But by this same count, Freedom House now says that the proportion of democracies has grown to 62.5 percent. In other words, the "third wave" has not abated.   < waxing. is democracy for yearning the Islam radical of cradle in even that suggests 2001 victory election landslide second Khatami="s" President Iranian And these. majority a assent won not has and Moslems to only definition by appeals it but world, parts alternative an offer still may Radical democracy. challenge ideological universalist ended also War; Cold Communism fall The>   That Freedom House could count 120 freely elected governments by early 2001 (out of a total of 192 independent states) bespeaks a vast transformation in human governance within the span of 225 years. In 1775, the number of democracies was zero. In 1776, the birth of the United States of America brought the total up to one. Since then, democracy has spread at an accelerating pace, most of the growth having occurred within the twentieth century, with greatest momentum since 1974.   That this momentum has slackened somewhat since its pinnacle in 1989, destined to be remembered as one of the most revolutionary years in all history, was inevitable. So many peoples were swept up in the democratic tide that there was certain to be some backsliding. Most countries' democratic evolution has included some fits and starts rather than a smooth progression. So it must be for the world as a whole. Nonetheless, the overall trend remains powerful and clear. Despite the backsliding, the number and proportion of democracies stands higher today than ever before.  This progress offers a source of hope for enduring nuclear peace. The danger of nuclear war was radically reduced almost overnight when Russia abandoned Communism and turned to democracy. For other ominous corners of the world, we may be in a kind of race between the emergence or growth of nuclear arsenals and the advent of democratization. If this is so, the greatest cause for worry may rest with the Moslem Middle East where nuclear arsenals do not yet exist but where the prospects for democracy may be still more remote. 

Asia

2nc at china impact

Drone tensions won’t escalate
Wyne 14 (Ali, Research Assistant, Belfer Center for Science and International Affairs, 1/18/2014, "How Likely is a Sino-Japanese Clash?", www.japantoday.com/category/opinions/view/how-likely-is-a-sino-japanese-clash)

Tensions continue to escalate. What happens if China shoots down a Japanese drone that enters its ADIZ, or vice versa? Chinese Defense Ministry spokesman Geng Yansheng has warned that China would treat the latter incident as “an act of war” and “take firm countermeasures.” What then?

Thankfully, there are many compelling grounds for optimism. For one thing, it is likely that any “war” between China and Japan would actually consist of one or more contained confrontations, with little military power employed and few, if any, casualties.
Second, however much the traumas of the past might color their relationship, the growth in their economic interdependence continues apace. Richard Katz argues that “Chinese-Japanese economic relations…are set to get better” because of “the economic reality that China needs Japan just as much as Japan needs China.”

Finally, the United States would almost certainly intervene in the event of a Sino–Japanese clash. China and Japan understand that no good can conceivably come from tumult between the world’s three largest economies (which accounted for 42% of gross world product in 2012), two of which have nuclear weapons.

Their impact is alarmism—US lead is locked in and other modernization makes their impact inevitable

Moss, writer – The Diplomat, former editor for the Asia-Pacific – Jane’s Defence Weekly, 3/2/’13
(Trefor, “Here Come…China’s Drones,” http://thediplomat.com/2013/03/02/here-comes-chinas-drones/?all=true)

Unmanned systems have become the legal and ethical problem child of the global defense industry and the governments they supply, rewriting the rules of military engagement in ways that many find disturbing. And this sense of unease about where we’re headed is hardly unfamiliar. Much like the emergence of drone technology, the rise of China and its reshaping of the geopolitical landscape has stirred up a sometimes understandable, sometimes irrational, fear of the unknown. It’s safe to say, then, that Chinese drones conjure up a particularly intense sense of alarm that the media has begun to embrace as a license to panic. China is indeed developing a range of unmanned aerial vehicles/systems (UAVs/UASs) at a time when relations with Japan are tense, and when those with the U.S. are delicate. But that hardly justifies claims that “drones have taken center stage in an escalating arms race between China and Japan,” or that the “China drone threat highlights [a] new global arms race,” as some observers would have it. This hyperbole was perhaps fed by a 2012 U.S. Department of Defense report which described China’s development of UAVs as "alarming." That’s quite unreasonable. All of the world’s advanced militaries are adopting drones, not just the PLA. That isn’t an arms race, or a reason to fear China, it’s just the direction in which defense technology is naturally progressing. Secondly, while China may be demonstrating impressive advances, Israel and the U.S. retain a substantial lead in the UAV field, with China—alongside Europe, India and Russia— still in the second tier. And thirdly, China is modernizing in all areas of military technology – unmanned systems being no exception.

2nc no prolif

It’s far off
Kreps and Zenko 14 (SARAH KREPS is Stanton Nuclear Security Fellow at the Council on Foreign Relations and Assistant Professor of Government at Cornell University. MICAH ZENKO is Douglas Dillon Fellow in the Center for Preventive Action at the Council on Foreign Relations, 3/10/2014, "The Drone Invasion Has Been Greatly Exaggerated", http://www.foreignpolicy.com/articles/2014/03/10/drone_invasion_greatly_exaggerated_us_exports)

The problem with this now commonly stated assumption -- that the world is fully equipped with drones -- is that while these news articles hyping a drones arms race are exciting, they are also misleading. Take, for example, a report on March 5 that North Korea has developed an armed drone that it could use to threaten the region. The problem is that the capability is little more than a kamikaze missile, a far cry from the American version that the drone is purportedly intended to resemble.

Contrary to these sensationalist accounts, the international market for armed drones -- the most potentially threatening and destabilizing type -- is quite small. Actually, it's minuscule, projected to be about $8.35 billion by 2018, around which time the global defense market is expected to reach $1.88 trillion, which would mean that drone expenditures will make up less than 0.5 percent of the world's defense spending. Even though global drone expenditures are expected to grow roughly a billion dollars a year (though they actually fell from $6.6 billion to $5.2 billion between 2012 and 2013), the business of UAVs will remain little more than a small focus of defense spending outside the United States for the next decade.

Too many barriers

Joshi and Stein ’13 [Shashank Joshi, Research Fellow at the Royal United Services Institute and a PhD candidate at the Department of Government, Harvard University, & Aaron Stein, Associate Fellow at the Royal United Services Institute, a researcher at the Istanbul-based Centre for Economics and Foreign Policy Studies and a PhD candidate at King’s College London, 2013, Survival: Global Politics and Strategy, Volume 55, Issue 5, “Emerging Drone Nations,” Taylor and Francis, accessed 10/12/13]

As with all shifts in military technology, a nation’s ability to use drones as effective military instruments depends on the context of their broader technological status, local political conditions and, above all, the strategic and operational context into which the new technology is being introduced. As Michael Horowitz explains in his book, The Diffusion of Military Power: Causes and Consequences for International Politics, past military innovations such as the all-big-gun steel battleship, aircraft carriers, nuclear weapons and the use of suicide terror by non-state actors have spread through the international system in uneven ways, depending on nations’ abilities to fund and adapt to these changes.7
We argue that there are at least five key challenges that states will have to grapple with as they adapt to building and operating drones: cost, human and material infrastructure, the problem of air superiority, the develop- ment of a doctrinal and legal framework, and the impact on proliferation. The United States has not escaped any of these challenges but it does have notable advantages – some of which have come from operational experi- ence, and others of which inhere in its military preponderance.
2nc asia war

No escalation

Kaplan 3/17/14

Robert D. Kaplan, Chief Geopolitical Analyst for Stratfor, a private intelligence firm. He is a non-resident senior fellow at the Center for a New American Security, Foreign Policy, March 17, 2014, " The Guns of August in the East China Sea", http://www.foreignpolicy.com/articles/2014/03/17/the_guns_of_august_in_the_east_china_sea_world_war_one
But before one buys the 1914 analogy, there are other matters to consider. While 1914 Europe was a landscape, with large armies facing one another inside a claustrophobic terrain with few natural barriers, East Asia is a seascape, with vast maritime distances separating national capitals. The sea impedes aggression to a degree that land does not. Naval forces can cross water and storm beachheads, though with great difficulty, but moving inland and occupying hostile populations is nearly impossible. The Taiwan Strait is roughly four times the width of the English Channel, a geography that continues to help preserve Taiwan's de facto independence from China.

Even the fastest warships travel slowly, giving diplomats time to do their work. Incidents in the air are more likely, although Asian countries have erected strict protocols and prefer to posture verbally so as to avoid actual combat. (That said, the new Chinese Air Defense Identification Zone is a particularly provocative protocol.) Since any such incidents would likely occur over open water there will be few casualties, reducing the prospect that a single incident will lead to war. And because of the speed, accuracy, and destructiveness of postmodern weaponry, any war that does break out will probably be short -- albeit with serious economic consequences. Something equivalent to four years of trench warfare is almost impossible to imagine. And remember that it was World War I's very grinding length that made it a history-transforming and culture-transforming event: it caused 17 million military and civilian casualties; the disputes in the Pacific Basin are certainly not going to lead to that.

World War I also featured different and unwieldy alliance systems. Asia is simpler: almost everyone fears China and depends -- militarily at least -- on the United States. This is not the Cold War where few Americans could be found in the East Bloc, a region with which we did almost no trade. Millions of Americans and Chinese have visited each other's countries, tens of thousands of American businessmen have passed through Chinese cities, and Chinese party elites send their children to U.S. universities. U.S. officials know they must steer between the two extremes of allowing China's Finlandization of its Asian neighbors and allowing nationalistic governments in Vietnam, the Philippines, and Japan to lure the United States into a conflict with China.

Nationalistic as these democracies may be, the best way to curb their excesses and make them less nervous is to give them the assurance of a U.S. security umbrella, born of credible air and sea power. A strong U.S.-China relationship can keep the peace in Asia. (South Korea also fears Japan, but the United States is successfully managing that tension.) Unlike empires mired in decrepitude that characterized 1914 Europe, East Asia features robust democracies in South Korea and Japan, and strengthening democracies in Malaysia and the Philippines. An informal alliance of democracies -- that should also include a reformist, de facto ally like Vietnam -- is the best and most stable counter to Chinese militarism. Some of these democracies are fraught, and fascist-cum-communist North Korea could implode, but this is not a world coming apart. Limited eruptions do not equal a global cataclysm.
Yet the most profound difference between August 1914 and now is historical self-awareness. As Modris Eksteins meticulously documents in his 1989 book Rites of Spring: The Great War and the Birth of the Modern Age, European capitals greeted the war with outbursts of euphoria and a feeling of liberation. Because 19th century Europe had been relatively peaceful since the Napoleonic Wars ended in 1815, people had lost the sense of the tragic that enables them to avoid tragedy in the first place. Aging, one-child societies like those of China, Japan, and South Korea, with memories of war, revolution, and famine, are less likely to greet violent struggle with joy and equanimity. And the United States, the paramount military player in Asia, by its very conscious fear of a World War I scenario, will take every measure to avoid it.
A profusion of warships in the Pacific certainly suggests a more anxious, complicated world. But U.S. generals and diplomats need not give in to fate, especially given the differences with a century ago. The United States entered World War I too late. Projecting a strong military footprint in Asia while ceaselessly engaging the Chinese is the way that conflict can be avoided this time around.

[END OF ARTICLE]

No chance

Beauchamp, M.Sc IR – LSE, writer – ThinkProgress, former GDS debater, 2/7/14
(Zach, “Why Everyone Needs To Stop Freaking Out About War With China,” ThinkProgress)

This is all dramatically overblown. War between China and Japan is more than unlikely: it would fly in the face of most of what we know about the two countries, and international relations more broadly. It’s not that a replay of 1914 is impossible. It’s just deeply, vanishingly unlikely.

Power

One of the easiest ways to evaluate the risks of Sino-Japanese war is by reference to three of the most important factors that shape a government’s decision to go to war: the balance of power, economic incentives, and ideology. These categories roughly correspond to the three dominant theories in modern international relations (realism, liberalism, and constructivism), and there’s solid statistical evidence that each of them can play a significant role in how governments think about their decisions to use military force. So let’s take them in turn.

The main source of tension is an East China Sea island chain, called the Senkakus in Japan and Diaoyus in China. While there are other potential flashpoints, the current heightened tensions are centered on the Senkaku/Diaoyu dispute. Japan currently controls the islands, but China claims them, and the Chinese military has made increasingly aggressive noises about the islands of late.

But there’s one big factor shaping the balance of power in East Asia that means the talk is likely to remain just that: nuclear weapons. The tagline for World War I in 1914 — “The War To End All Wars” — would have a decidedly different meaning in 2014, as war’s end would be accomplished by the world’s end. So whereas, in 1914, all of the European powers thought they could win the war decisively, East Asia’s great powers recognize the risk of a nuclear exchange between the United States and China to be catastrophic. Carleton University’s Stephen Saideman calls this the end of the “preemption temptation;” nobody thinks they can win by striking first anymore. Indeed, despite the words of some of its military leaders, China (at least nominally) has a no-clash-with-Japan policy in place over the islands.

That also helps explain why the most commonly-cited Senkaku/Diaoyu spark, accidental escalation, isn’t as likely as many suggest. When The Wall Street Journal’s Andrew Browne writes that there’s a “real risk of an accident leading to a standoff from which leaders in both countries would find it hard to back down in the face of popular nationalist pressure,” he’s not wrong. But it won’t happen just because two planes happen across each other in the sky. In 2013, with tensions running high the whole year, Japan scrambled fighters against Chinese aircraft 433 times.

Indeed, tensions have flared up a number of times throughout the years (often sparked by nationalist activists on side of the other) without managing to bleed over into war. That’s because, as MIT East Asia expert M. Taylor Fravel argues, there are deep strategic reasons why each side is, broadly speaking, OK with the status quo over and above nuclear deterrence. China has an interest in not seeming like an aggressor state in the region, as that’s historically caused other regional powers to put away their differences and line up against it. Japan currently has control over the islands, which would make any strong moves by China seem like an attempt to overthrow the status quo power balance. The United States also has a habit of constructive involvement, subtly reminding both sides when tensions are spiking that the United States — and its rather powerful navy — would prefer that there be no fighting between the two states.

Moreover, the whole idea of “accidental war” is also a little bit confusing . Militaries don’t just start shooting each other by mistake and then decide it’s time to have a war. Rather, an incident that’s truly accidental — say, a Japanese plane firing on a Chinese aircraft in one of the places where their Air Defense Identification Zones (ADIZs) overlap — changes the incentives to go to war, as the governments start to think (perhaps wrongly) that war is inevitable and the only way to win it is to escalate. It’s hard to envision this kind of shift in calculation in East Asia, for all of the aforementioned reasons.

Money

It’s wrong to talk about incentives to go war in purely military terms. A key component of the Senkaku/Diaoyou is economic: the islands contain a ton of natural resources, particularly oil and gas. But far more valuable are the trade ties between the two countries. China is Japan’s largest export market, so war would hurt Japan more than China, but it’d be pretty painful for both.

Proponents of the World War I parallel find a lot to criticize about this point. They like to cite Norman Angell, a pre-World War I international relations theorist famous for arguing that war was becoming economically obsolete. Angell is now often used interchangeably with Dr. Pangloss in international relations talk, a symbol of optimism gone analytically awry.

But Angell gets a bad rap. He didn’t actually say war was impossible; he merely claimed that it no longer was worth the cost (if you remember the aftermath of World War I, he was right about that). The real upshot of Angell’s argument is that, unless there’s some other overwhelming reason to go to war, mutually profitable trade ties will serve as a strong deterrent to war.

Angell may have been wrong about Europe, but he’s probably right about East Asia. M.G. Koo, a political scientist at Chung-Ang University, surveyed several Senkaku-Diaoyu flareups between 1969 and 2009. He found that economic ties between the two countries played an increasingly large role in defusing tensions as the trade relationship between the two countries deepened.

The 1978 crisis over the islands is a good example. Bilateral trade had grown substantially since the end of the last big dispute (1972), but they had entered into a new phase after Chinese Premier Deng Xiaoping’s economic reforms began in 1978. A key part of the early modernization plan was the Peace and Friendship Treaty (PFT) with Japan, a diplomatic treaty that (among other things) “facilitated a rush of Japanese firms into the Chinese market.” According to Koo, “policy circles in China and Japan” had “increasingly recognized that the [Senkaku/Diaoyu] sovereignty issue could possibly jeopardize the PFT negotiations, thus undermining economic gains.” The leadership tamped down tensions and, afterwards, “shelving territorial claims for economic development seemingly became the two countries’ diplomatic leitmotif in the treatment of the island dispute.”

There’s reason to believe today’s China and Japan aren’t bucking the historical pattern. Despite a year of heated rhetoric and economic tensions over the Senkaku/Diaoyu dispute, bilateral trade has been recovering nicely of late. Quartz’s Matt Phillips, looking over the numbers, concluded that “the China-Japan trade war is pretty much over.” Sure, Chinese business leaders are making some nationalistic noises, but Phillips points out that the “lack of mass, nationalistic protests in China suggests the powers-that-be have decided there’s no need for that to hurt an important business relationship.” Trade really does appear to be calming the waves in the East China Sea.

Nationalism

The last thing people worried about war between China and Japan cite is ideology. Specifically, a growing nationalism, linked to the history of antagonism between the two traditional East Asian powers, that threatens to overwhelm the overwhelming military and economic rationales that militate against war.

“At its root,” Asia experts Tatsushi Arai and Zheng Wang write, “the Diaoyu/Senkaku dispute is an identity-based conflict in which the divergent memories, perceptions, attitudes, and aspirations of the two national communities combine in volatile combinations.” The gist of the problem is that both countries believe they have historical claims to the islands that extend at least back to 1895; Chinese books date its control way back in the Ming Dynasty. Japan claims it formally annexed the Senkakus after World War II; China claims that Japan should have handed the Diaoyus back as part of its post-World War II withdrawal from Chinese territory.

This historical conflict cuts across modern lines of tension in particularly dangerous ways. Japan, always threatened by China’s overwhelming size, is baseline skeptical of China’s military and economic rise. Aggressive moves in the Senkaku/Diaoyu dispute suggest to Japanese citizens that China’s plan is to eclipse and ultimately dominate Japan. China, by contrast, still has deep, visceral memories of the brutal Japanese occupation during World War II, and its history books cast Japan as the enemy responsible for its subordinate status in the past two centuries of global politics. Japanese defenses of the Senkakus come across as, once again, an attempt to keep China down.

Afghan
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Plan collapses CMR—the military will ignore the aff—kills heg

Mackubin Thomas Owens, professor of national security affairs in the National Security Affairs Department of the Naval War College, Spring 2012, WHAT MILITARY OFFICERS NEED TO KNOW ABOUT CIVIL-MILITARY RELATIONS, http://www.usnwc.edu/getattachment/1ef74daf-ebff-4aa4-866e-e1dd201d780e/What-Military-Officers-Need-to-Know-about-Civil-Mi.aspx
CIVILIAN CONTROL INVOLVES NOT ONLY THE EXECUTIVE BRANCH

It involves Congress as well. As the constitutional scholar Edward Corwin once famously observed, the Constitution is an “invitation to struggle for the privilege of directing American foreign policy” between Congress and the president.13 But there is a similar tension at work with regard to civil-military relations. Those who neglect the congressional role in American civil-military relations are missing an important element.14
The military has two civilian masters, and this has implications for civil-military relations that officers must understand. For instance, while the president and secretary of defense control the military when it comes to the use of force, including strategy and rules of engagement, Congress controls the military directly with regard to force size, equipment, and organization, and indirectly regarding doctrine and personnel. Indeed, Congress is the “force planner” of last resort.

The U.S. military accepts civilian control by both Congress and the president but offers advice intended to maintain its own institutional and professional autonomy. On use of force, the military is usually granted a good deal of leeway regarding the terms and conditions for such use.

By not dissenting from executive-branch policy, American military officers implicitly agree to support presidential decisions on the budget and the use of force, but they also must recognize an obligation to provide their alternative personal views in response to Congress. However, officers must recognize that Congress exerts its control with less regard for military preferences than for the political considerations of its individual members and committees. Thus congressional control of the military is strongly influenced by political considerations, by what Samuel Huntington called “structural,” or domestic, imperatives as opposed to strategic ones.

When the president and Congress are in agreement, the military complies. When the two branches are in disagreement, the military tends to side with the branch that most favors its own views, but never to the point of direct disobedience to orders of the commander in chief. Military officers are obligated to share their views with Congress. Doing so should not be treated as an “end run” undermining civilian control of the military.15

THE ABSENCE OF A COUP

The absence of a coup does not indicate that civil-military relations are healthy or that civilian control has not eroded. All too often, officers seem to believe that if the United States does not face the prospect of a Latin American– or African-style military coup d’état, all is well in the realm of civil-military relations. But this is a straw man. A number of scholars, including Richard Kohn, Peter Feaver, the late Russell Weigley, Michael Desch, and Eliot Cohen, have argued that although there is no threat of a coup on the part of the military, American civil-military relations have nonetheless deteriorated over the past two decades.16

Their concern is that the American military “has grown in influence to the point of being able to impose its own perspective on many policies and decisions,” which manifests itself in “repeated efforts on the part of the armed forces to frustrate or evade civilian authority when that opposition seems likely to preclude outcomes the military dislikes.” The result is an unhealthy civil-military pattern that “could alter the character of American government and undermine national defense.”

The Mid East models US CMR

William Perry, Former Secretary of State, 5/23/1996, Fulfilling the Role of Preventive Defense, http://www.defense.gov/speeches/speech.aspx?speechid=974
America has long understood that the spread of democracy to more nations is good for America's national security. It has been heartening this past decade to see so many nations around the world come to agree with us that democracy is the best system of government. But as the nations of the world attempt to act on this consensus, we are seeing that there are important steps between a worldwide consensus and a worldwide reality. Democracy is learned behavior. Many nations today have democracies that exist on paper, but in fact are extremely fragile. Elections are a necessary but insufficient condition for a free society. It is also necessary to embed democratic values in the key institutions of nations.

The Defense Department has a key role to play in this effort. It is a simple fact that virtually every country in the world has a military. In virtually every new democracy -- in Russia, in the newly free nations of the former Soviet Union, in Central and Eastern Europe, in South America, in the "Asian Tigers" -- the military represents a major force. In many cases, it is the most cohesive institution. It often contains a large percentage of the educated elite and controls key resources. In short, it is an institution that can help support democracy or subvert it.
We must recognize that each society moving from totalitarianism to democracy will be tested at some point by a crisis. It could be an economic crisis, a backslide on human fights and freedoms, or a border or ethnic dispute with a neighboring country. When such a crisis occurs, we want the military to play a positive role in resolving the crisis, not a negative role by fanning the flames of the crisis -- or even using the crisis as a pretext for a military coup.

In these new democracies, we can choose to ignore this important institution or we can try to exert a positive influence. We do have the ability to influence; indeed, every military in the world looks to the U.S. armed forces as the model to be emulated. That is a valuable bit of leverage that we can put to use creatively in our preventive defense strategy.

Flips impact

Alan Richards, California University Santa Cruz Economics and Environmental Studies Professor, 2004, The Future Security Environment in the Middle East, http://www.rand.org/pubs/monograph_reports/MR1640/MR1640.pdf

Military establishments are among the most—if not the most— important domestic constituencies in the states of the Middle East. Despite periodic experiments with political and economic liberaliza-tion, the region’s Arab states in particular remain solidly nondemocratic.1 Political leaders rely ultimately on coercive power to maintain their positions and depend upon their armed forces to defend against challengers and opponents. For this reason, military organi- zations are constituencies no authoritarian leader can afford to ignore. In fact, political leaders have proven quite successful in man- aging relations with their armed forces. Throughout the Middle East, leaders have attained and retained political control over their militaries, even as they continue to depend on their officers’ loyalty to maintain office. Analyzing the bases of this political control provides crucial insight into the internal logic of the region’s authoritarian regimes. Civil-military relations are essential for evaluating the past and future stability of the key U.S. adversaries and allies in the region. 

Assessing civil-military relations is also significant for regional relations and broader U.S. security interests. Civil-military relations often compromise their military effectiveness and consequently the capacity of allies and adversaries in the region to project conventional military power. Military establishments play a dual role in the authoritarian regimes of the Middle East. They act as defenders of state and sovereignty against external adversaries. Yet they also defend the regime from internal opponents and challengers. This dual mandate creates particular pressures for leaders. They must ensure the support and quiescence of military leaders, which as final guar- antors of the regime are imbued with substantial political influence, while arming themselves against external threats in the region. In fact, the dual mandate of these militaries contains an inherent con- tradiction: Maintaining political control often compromises the po- tential effectiveness of military forces in conventional war. Rarely have authoritarian leaders proved capable of securing both their regimes and their states, a fact underscored by the pervasive ineffectiveness of their armed forces in the region’s many wars. 
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Alt causes

Felbab-Brown, Brookings Institution senior fellow, 13
[Vanda, April 2013, Convergence: Illicit Networks and National Security in the Age of Globalization, “Counterinsurgency, Counternarcotics, and Illicit Economies in Afghanistan: Lessons for State-Building” http://www.ndu.edu/press/lib/pdf/books/convergence/convergence_Ch11.pdf, p.194-6, accessed 12-30-13, TAP]

Beyond the matter of the drug trade, ISAF’s reliance on corrupt and abusive warlords¶ for intelligence, logistics, and direct counterterrorism operations often comes at the price of¶ ignoring governance issues. Some of the most notorious power brokers, such as Ahmed Wali¶ Karzai (before his assassination in July 2011), Matullah Khan, and Gul Agha Shirzai, know¶ how to get things done to facilitate international operations in Afghanistan. The internationals¶ are often too isolated behind the Hesco gravel bags at their compounds to be aware how¶ rapacious and discriminatory some of their key Afghan interlocutors have been, or they just¶ choose to ignore their problematic aspects.

Especially early on, the Obama administration accorded great importance to fighting¶ corruption by building up various civilian structures, such as the Major Crime Task Force,¶ and ultimately similar equivalent units within ISAF, such as its anticorruption task force,¶ Shafafiyat. But it often demanded reform with an intensity that ignored the realities and¶ political complexities of a system in which the highest to the lowest government officials, line¶ ministries, banking centers, and most international contracts are pervaded by corruption.20¶ The Obama administration’s anticorruption campaign thus secured dramatic promises from¶ President Hamid Karzai to tackle corruption with little actual follow-up. Moreover, the lack of prioritization as to which corruption needs to be addressed first and cannot be compromised¶ often ignores the political debts President Karzai owes and his internal entanglements and¶ dependencies. Karzai thus often seeks to reverse such anticorruption efforts as indictments of¶ powerful corrupt officials and the development of the anticorruption and anticrime institutions¶ the international community is trying to stand up.21 His efforts often succeed.

But as the Obama administration began to scale down its military presence in Afghanistan,¶ U.S. officials started vacillating once again in their determination to take on corruption.¶ Many in the U.S. Government have begun to argue that tackling corruption is a luxury¶ the United States can no longer afford; instead it needs to prioritize stability. This school¶ of thought holds that limiting the military mission mostly to remotely-delivered airborne¶ counterterrorist strikes could permit working through the local warlords and power brokers¶ instead of being obsessed with their criminal entanglements and discriminatory practices and¶ the means they used to acquire their power.22

Meanwhile, absent a coherent policy on corruption, the Obama administration and ISAF¶ have failed to develop mechanisms and structures to work around and marginalize the problematic¶ power brokers and often continue to be dependent on their services. As a high-ranking¶ ISAF official in Kandahar told me in the fall of 2010, “In the current struggle for Kandahar,¶ our nightmare is having to take on the Taliban and Wali [the then-alive Ahmed Wali Karzai]¶ at the same time. But we understand that he has alienated some people in Kandahar.” He¶ went on to enthusiastically describe how then-Colonel Abdul Razziq—a notorious power¶ broker and smuggler from Spin Boldak—recently cleared Mahlajat, a troubled subdistrict¶ of Kandahar City, of the Taliban, “something even the Soviets couldn’t do.”23 ISAF has since¶ brought Razziq to Arghandab and other areas of Kandahar to conduct military operations¶ and he has been named police chief in the city. A former high official of the U.S. Provincial¶ Reconstruction Teams (PRTs) in Kandahar explained the difficulties the international community¶ has faced when trying to impose redlines on power brokers such as Razziq. There was¶ to be no undermining of provincial and district officials and no interference with the Peace¶ Jirga (a body established by President Karzai to set up the broad framework for reconciliation¶ with the Taliban) or with parliamentary elections. “But very quickly they violated all of the¶ redlines we gave them. But they are effective in getting things done. We can’t go after them at¶ the same time as we are fighting the Taliban. When the Taliban is defeated, the Afghans will¶ take care of the power brokers themselves.”

The infusion of tens of billions of dollars of foreign aid has also generated corruption.24¶ Large amounts of aid money appear to have been siphoned off by clever power brokers.25¶ At other times, these financial flows have strengthened existing power brokers, who can get¶ their hands on the money and who have developed vested interests in preventing others and¶ the population at large from accessing these financial flows.26 Some of the contract wars in¶ places like Kandahar have been actual wars with rival businessmen linked to prominent tribes¶ and power brokers, such as the Popolzais and Ahmed Wali Karzai on the one hand and the¶ Barakzais and Gul Agha Shirzai on the other, physically shooting each other to get access to the¶ contract money and setting up coercive monopolies under the guise of business associations to¶ control the rents.27 At other times, the aid flows have given rise to new “khans,” further undermining¶ both traditional institutions and the official government the international community¶ has struggled to stand up. Many have financially profited from the insecurity that generates¶ demands for private security companies and militias and that prevent effective monitoring.28¶ The international community’s strategy has thus oscillated between tolerating corruption¶ for the sake of other goals—with the justification that Afghans are used to corruption¶ anyway—or confronting it head on, but with little effectiveness. Ignoring corruption is often¶ justified as prioritizing stability, but since corruption and the lack of rule of law are key mobilizing¶ mechanisms for the Taliban and a source of Afghans’ anger with their government, it is¶ doubtful that stability can be achieved without addressing at least the most egregious abuse.

Yet the system is so pervasively corrupt and so deeply and intricately linked to key structures¶ of power and networks of influence that some prioritization of anticorruption focus is required. 
Plans incorrect prioritization

Felbab-Brown, Brookings Institution senior fellow, 13
[Vanda, April 2013, Convergence: Illicit Networks and National Security in the Age of Globalization, “Counterinsurgency, Counternarcotics, and Illicit Economies in Afghanistan: Lessons for State-Building” http://www.ndu.edu/press/lib/pdf/books/convergence/convergence_Ch11.pdf, p.194-6, accessed 12-30-13, TAP]

Such prioritization could include a focus on systematic tribal discrimination,¶ corruption and ethnic discrimination in Afghan National Security Forces, corruption that¶ undermines fragile legal markets such as illegal road tolls, and massive fraud in the banking system. Intolerable to most Afghans is not that they are required to pay bribes but that the¶ bribes exceed tolerable norms, such as high and unpredictable extortion along illegal ANP¶ checkpoints that take away all the profit from legal crops the farmers want to transport to¶ markets.
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You don’t do it correctly

Chatterjee, The Guardian, 12
[Pratap, “Afghanistan: our modern opium war” http://www.theguardian.com/commentisfree/cifamerica/2012/apr/01/afghanistan-our-modern-opium-war, accessed 12-30-13, TAP]

the solution to the opium trade – and the war – lies not in bullets or military strategy, but in addressing the root cause, which is the demand for the drug in the west.
4

TK not key
Lacouture, University of Denver security studies MA candidate, 8
[Matthew, Winter 2008, Volume XVII, No. 2: Fall, “Narco-Terrorism in Afghanistan: Counternarcotics and Counterinsurgency” http://www.iar-gwu.org/node/39, accessed 12-30-13, TAP]

With violence and lawlessness associated with the narco-industry threatening to destroy the country, it is clear that current policies with respect to counternarcotics and counterterrorism are failing. In contrast to the strategy governing current NATO and U.S. military involvement in Afghanistan, UNODC Director Antonio Maria Costa, following the announcement of record poppy cultivation and opium production in 2005-2006, has called for direct NATO military involvement in counternarcotics enforcement operations in Afghanistan. To date, coun-ternarcotics policies in Afghanistan have failed for three main reasons: (1) a fundamental lack of security (2) pervasive and crippling corruption; and (3) the pursuit of unbalanced and mis-directed “five-pillar” strategy which is overly focused on eradi-cation. These three elements serve to emphasize both the synergy between politically motivated warfare and economic logic, as well as to point out the need for a reassessment and integration of counternarcotics and counter-insurgency strategies.¶ Security and Counternarcotics Strategy. Widespread insecurity throughout many of Afghanistan’s provinces seriously impedes agents as they attempt to engage in effective counternarcotics operations. The UNODC reports that, “there is a strong link between security conditions and opium poppy cultivation in the southern and western provinces.” As of early 2007, over 60 percent of villages existing within provinces described as experiencing “very poor” security were observed to have cultivated opium. In contrast only 26 percent of provinces experiencing “good security,” and 10 percent of provinces experiencing “very good” security, were found to be cultivating opium. Moreover, the security situation has been steadily deteriorating, with the total number of direct attacks by insurgents on NATO and U.S. troops nearly tripling from 2005 to 2006. Coalition military responses have only served to escalate the violence, with over 2,000 air strikes conducted over the last six months of 2006 by U.S forces alone.¶ The significant increase in violence following the 2001 invasion of Afghanistan, coupled with the meteoric rise of the narco-economy, has sent the state spiraling towards failure and eventual collapse. The U.S. Congressional Research Service (CRS) argues that the illicit drug economy has served to undermine “efforts to stabilize Afghanistan, establish the rule of law, and restore a functioning and licit economy.” John A. Glaze, a lieu-tenant colonel in the U.S. Air Force, states that, “the Taliban have helped fill the security void left by the weak central government by providing Afghan citizens an alternative source of security.” Further, eradication initiatives and kinetic attacks conducted by counternarcotics agents and ISAF forces, respectively, have exacerbated the security problem by forcing Afghans to rely upon the Taliban to provide for their security needs.
Afghan Instability
Instability is inevitable but wont escalate
Finel 9 [Dr. Bernard I. Finel, an Atlantic Council contributing editor, is a senior fellow at the American Security Project, “Afghanistan is Irrelevant,” Apr 27 http://www.acus.org/new_atlanticist/afghanistan-irrelevant]


It is now a deeply entrenched conventional wisdom that the decision to “abandon” Afghanistan after the Cold War was a tragic mistake. In the oft-told story, our “abandonment” led to civil war, state collapse, the rise of the Taliban, and inevitably terrorist attacks on American soil. This narrative is now reinforced by dire warnings about the risks to Pakistan from instability in Afghanistan. Taken all together, critics of the Afghan commitment now find themselves facing a nearly unshakable consensus in continuing and deepen our involvement in Afghanistan. The problem with the consensus is that virtually every part of it is wrong. Abandonment did not cause the collapse of the state. Failed states are not always a threat to U.S. national security. And Pakistan’s problems have little to do with the situation across the border. First, the collapse of the Afghan state after the Soviet withdrawal had little to do with Western abandonment. Afghanistan has always been beset by powerful centrifugal forces. The country is poor, the terrain rough, the population divided into several ethnic groups. Because of this, the country has rarely been unified even nominally and has never really had a strong central government. The dominant historical political system in Afghan is warlordism. This is not a consequence of Western involvement or lack thereof. It is a function of geography, economics, and demography. Second, there is no straight-line between state failure and threats to the United States. Indeed, the problem with Afghanistan was not that it failed but rather that it “unfailed” and becameruled by the Taliban. Congo/Zaire is a failed state. Somalia is a failed state. There are many parts of the globe that are essentially ungoverned. Clearly criminality, human rights abuses, and other global ills flourish in these spaces. But the notion that any and all ungoverned space represents a core national security threat to the United States is simply unsustainable. Third, the problem was the Taliban regime was not that it existed. It was that it was allowed to fester without any significant response or intervention. We largely sought to ignore the regime — refusing to recognize it despite its control of 90% of Afghan territory. Aside from occasional tut-tutting about human rights violations and destruction of cultural sites, the only real interaction the United States sought with the regime was in trying to control drugs. Counter-drug initiatives are not a sound foundation for a productive relationship for reasons too numerous to enumerate here. Had we recognized the Taliban and sought to engage the regime, it is possible that we could have managed to communicate red lines to them over a period of years. Their failure to turn over bin Laden immediately after 9/11 does not necessarily imply an absolute inability to drive a wedge between the Taliban and al Qaeda over time. Fourth, we are now told that defeating the Taliban in Afghanistan is imperative in order to help stabilize Pakistan. But, most observers seem to think that Pakistan is in worse shape now — with the Taliban out of power and American forces in Afghanistan —  than it was when the Taliban was dominant in Afghanistan. For five years from 1996 to 2001, the Taliban ruled Afghanistan and the Islamist threat to Pakistan then was unquestionably lower. This is not surprising actually. Insurgencies are at their most dangerous — in terms of threat of contagion — when they are fighting for power. The number of insurgencies that actually manage to sponsor insurgencies elsewhere after taking power is surprising low. The domino theory is as dubious in the case of Islamist movements as it was in the case of Communist expansion. There is a notion that “everything changed on 9/11.” We are backing away as a nation from that concept in the case of torture. Perhaps we should also come to realize that our pre-9/11 assessment of the strategic value and importance of Afghanistan was closer to the mark that our current obsession with it. We clearly made some mistakes in dealing with the Taliban regime. But addressing those mistakes through better intelligence, use of special forces raids, and, yes, diplomacy is likely a better solution than trying to build and sustain a reliable, pro-Western government in Kabul with control over the entire country.
me

No escalation

Fettweis, Asst Prof Poli Sci – Tulane, Asst Prof National Security Affairs – US Naval War College, ‘7
(Christopher, “On the Consequences of Failure in Iraq,” Survival, Vol. 49, Iss. 4, December, p. 83 – 98) 

Without the US presence, a second argument goes, nothing would prevent Sunni-Shia violence from sweeping into every country where the religious divide exists. A Sunni bloc with centres in Riyadh and Cairo might face a Shia bloc headquartered in Tehran, both of which would face enormous pressure from their own people to fight proxy wars across the region. In addition to intra-Muslim civil war, cross-border warfare could not be ruled out. Jordan might be the first to send troops into Iraq to secure its own border; once the dam breaks, Iran, Turkey, Syria and Saudi Arabia might follow suit. The Middle East has no shortage of rivalries, any of which might descend into direct conflict after a destabilising US withdrawal. In the worst case, Iran might emerge as the regional hegemon, able to bully and blackmail its neighbours with its new nuclear arsenal. Saudi Arabia and Egypt would soon demand suitable deterrents of their own, and a nuclear arms race would envelop the region. Once again, however, none of these outcomes is particularly likely.
Wider war

No matter what the outcome in Iraq, the region is not likely to devolve into chaos. Although it might seem counter-intuitive, by most traditional measures the Middle East is very stable. Continuous, uninterrupted governance is the norm, not the exception; most Middle East regimes have been in power for decades. Its monarchies, from Morocco to Jordan to every Gulf state, have generally been in power since these countries gained independence. In Egypt Hosni Mubarak has ruled for almost three decades, and Muammar Gadhafi in Libya for almost four. The region's autocrats have been more likely to die quiet, natural deaths than meet the hangman or post-coup firing squads. Saddam's rather unpredictable regime, which attacked its neighbours twice, was one of the few exceptions to this pattern of stability, and he met an end unusual for the modern Middle East. Its regimes have survived potentially destabilising shocks before, and they would be likely to do so again.
The region actually experiences very little cross-border warfare, and even less since the end of the Cold War. Saddam again provided an exception, as did the Israelis, with their adventures in Lebanon. Israel fought four wars with neighbouring states in the first 25 years of its existence, but none in the 34 years since. Vicious civil wars that once engulfed Lebanon and Algeria have gone quiet, and its ethnic conflicts do not make the region particularly unique.

The biggest risk of an American withdrawal is intensified civil war in Iraq rather than regional conflagration. Iraq's neighbours will likely not prove eager to fight each other to determine who gets to be the next country to spend itself into penury propping up an unpopular puppet regime next door. As much as the Saudis and Iranians may threaten to intervene on behalf of their co-religionists, they have shown no eagerness to replace the counter-insurgency role that American troops play today. If the United States, with its remarkable military and unlimited resources, could not bring about its desired solutions in Iraq, why would any other country think it could do so?17

Common interest, not the presence of the US military, provides the ultimate foundation for stability. All ruling regimes in the Middle East share a common (and understandable) fear of instability. It is the interest of every actor - the Iraqis, their neighbours and the rest of the world - to see a stable, functioning government emerge in Iraq. If the United States were to withdraw, increased regional cooperation to address that common interest is far more likely than outright warfare.

at: indo-pak war

Doesn’t go nuclear

Amit Gupta, Visiting Fellow, IPCS, 14 [“India, Pakistan And Tactical Nuclear Weapons: Irrelevance For South Asia – Analysis,” Jan 7, http://www.eurasiareview.com/07012014-india-pakistan-tactical-nuclear-weapons-irrelevance-south-asia-analysis/]

Tactical nuclear weapons (TNW) have little utility in the South Asian context since neither India nor Pakistan’s nuclear doctrines are based on those of the Cold War superpowers, the US and the Soviet Union. American nuclear analysts used to sit around and talk about limited nuclear wars where countries fired a few warheads and then sat down to negotiate. In actual fact that is all such discussions ever led to for throughout the Cold War the US relied on Mutual Assured Destruction (MAD) which involved wiping out large amounts of the opponent’s industry and population. Despite the increased accuracy of nuclear delivery systems and vastly improved command and control infrastructure, the US never varied from the concept of MAD since it became clear that there was no such a thing as a limited nuclear war.¶ In the South Asian context, MAD as operationalised by the US and the Soviet Union makes little sense. Nor do TNW, which are the nuclear war fighter’s fantasy weapons. Neither India nor Pakistan has accuracy levels that are similar to those of the superpowers and neither country has a comparable command and control system, or adequate protection for its leadership, to engage in a Western style nuclear exchange.¶ Instead, if Pakistan were to initiate a limited nuclear exchange with a few tactical missiles then India, fearing the worst, would have to hit Pakistan with everything it has and here the nuclear logic of Chairman Mao’s China comes into play. Mao’s China recognised that Beijing could not get into an expensive nuclear arms race with the West or for that matter the Soviet Union. What the country required was to have the guaranteed capability to take out a few cities in an opponent’s territory and this would be enough to deter the other side. Thus a minimum deterrent capability that took out 6-10 cities was seen as ensuring deterrence.¶ In the South Asian case, the numbers are even smaller. An Indian attack that decimated Lahore, Islamabad, and Karachi would essentially leave Pakistan with an economy and society that is in the 19th century. A similar Pakistani attack on Mumbai or New Delhi would put back India’s developmental efforts by a couple of decades as not only would the nation struggle to recover but foreign investors would flee the country. One may argue, therefore, that nuclear deterrence has been achieved by both sides and neither has to worry about feeling vulnerable in this spectrum of conflict.
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No likely scenario for war

Metz 2-12-14 (Steven, defense analyst, Director of Research at the Strategic Studies Institute; Ph.D. from the Johns Hopkins University) “Strategic Horizons: Planning the Long Game in Afghanistan” World Politics Review http://www.worldpoliticsreview.com/articles/13564/strategic-horizons-planning-the-long-game-in-afghanistan 

Scenario one would be an outright Taliban victory leading to full control of Afghanistan. This is the nightmare used to justify 12-plus years of American involvement. It is improbable since the Taliban have never had much support in northern Afghanistan. But if it were to happen, U.S. policy should be based on whether the Taliban's second attempt at governing would also include support for al-Qaida. If the Taliban were to overtly support terrorist attacks on the United States, Washington should seek a formal declaration of war. The war would not end with another U.S. occupation but with a change in Taliban behavior. Admittedly, conducting the war would be difficult since Pakistan might not provide overflight rights. But it would not be impossible. Even if a Taliban regime did not support transnational terrorism, it would almost certainly commit human rights abuses, particularly against women and Afghans who worked with the United States. Sadly, there would be little the United States could do about that short of offering the Taliban regime assistance in exchange for some degree of moderation, but that would be a very difficult sell to the American people and Congress.

Scenario two would be a military coup. There is probably no institution more upset by Karzai's antics than the Afghan military. Its leaders know full well that they need continued American help. Even so, a coup is unlikely because the Afghan military has not evolved into a professional and nationalistic force as in Egypt or Pakistan. Still, if a coup did happen, the United States would have to keep its distance from the new regime but might be able to work out some limited counterterrorism cooperation if the military government dedicated itself to restoring civilian rule. Washington's current arm's length relationship with the Egyptian military might provide a model.

Scenario three would be the fragmentation of Afghanistan into multiple states with a rump government in Kabul and a few other large cities. This has been a common pattern in Afghan history. If it happens again, the United States would probably sustain some sort of relationship with the Kabul regime, providing enough assistance to prevent its outright defeat. In all likelihood, repression and drug trafficking would explode in areas outside the control of the national government, whether ruled by the Taliban or local warlords. Kabul would see extensive refugee flows, which would strain the infrastructure and create a festering sore. As in Syria today, Americans would be torn between the desire to address the humanitarian crisis and to avoid renewed entanglement in the Afghan countryside.

Scenario four would be the full fragmentation of Afghanistan into warlord enclaves without any remnant of the national government. Think Somalia from 1991 up to about 2004. If the Taliban did not support al-Qaida, the United States would probably avoid a relationship with the warlords other than providing humanitarian assistance. Repression and narcotics production would be pervasive. The key strategic question would be the price that the United States and the rest of the international community would pay to gain access for humanitarian assistance. Would Washington exchange aid, even armaments, for access? Turn a blind eye to drug production? Would it be best to sustain some sort of relationship with the least bad warlords to provide a platform for future involvement?

Ultimately, none of these scenarios offer a truly good option for the United States. But it now seems that there never was a truly good option. Whatever Afghanistan's future holds, the primary U.S. interests will be limiting support for transnational terrorism and minimizing humanitarian disasters. What Americans will have to decide is the cost they will bear for these things. Giving aid to the nations surrounding Afghanistan or to Afghan warlords in exchange for access, whether to strike at al-Qaida or address human suffering, will be politically difficult and distasteful. But the chances are good that's what the long game for Afghanistan will entail.

link

That means we have overwhelming link uniqueness

Yoo 13 (John Yoo, is a law professor at the University of California at Berkeley. He served as an official in the Bush Justice Department from 2001-03, “Like it or not, Constitution allows Obama to strike Syria without Congressional approval” August 30, 2013, Fox News) **We don’t agree with the abelist language in this evidence.
The White House again has decided it does not need Congress’s blessing to bomb targets in Syria related to the chemical weapons attack last week, over the objections of 200 members of Congress who are demanding that Obama seek legislative approval.  

Republican Congressman Justin Amash, for example, claims that it is “unquestionably unconstitutional and illegal” for the president to strike Syria without congressional consent – a position taken not just by isolationist Republicans like Senator Rand Paul but by anti-war Democrats like Jerrold Nadler.

Despite his mistakes in reading his domestic powers too broadly, this time President Obama has the Constitution about right.  His exercise of war powers rests firmly in the tradition of American foreign policy.

Throughout our history, neither presidents nor Congresses have acted under the belief that the Constitution requires a declaration of war before the U.S. can conduct military hostilities abroad.

We have used force abroad more than 100 times but declared war in only five cases: the War of 1812, the Mexican-American and Spanish-American Wars, and World Wars I and II.

Without any congressional approval, presidents have sent forces to battle Indians, Barbary pirates and Russian revolutionaries, to fight North Korean and Chinese communists in Korea, to engineer regime changes in South and Central America, and to prevent human rights disasters in the Balkans.

Other conflicts, such as the 1991 Persian Gulf War, the 2001 invasion of Afghanistan, and the 2003 Iraq War, received legislative “authorization” but not declarations of war.  

The practice of presidential initiative, followed by congressional acquiescence, has spanned both Democratic and Republican administrations and reaches back from President Obama to Presidents Abraham Lincoln, Thomas Jefferson, and George Washington.

Common sense does not support replacing the way our Constitution has worked in wartime with a radically different system that mimics the peacetime balance of powers between president and Congress. 

If the issue were the environment or Social Security, Congress would enact policy first and the president would faithfully implement it second.  But the Constitution does not duplicate this system in war. Instead, our Framers decided that the president would play the leading role in matters of national security.
Those in the pro-Congress camp call upon the anti-monarchical origins of the American Revolution for support. If the Framers rebelled against King George III’s dictatorial powers, surely they would not give the president much authority.  

It is true that the revolutionaries rejected the royal prerogative, created weak state governors, and turned a skeptical eye toward federal power.  Rejecting these failed experiments, however, the Framers restored an independent, unified chief executive with its own powers in national security and foreign affairs.  

The most important of the president’s powers are commander-in-chief and chief executive.
As Alexander Hamilton wrote in Federalist 74, “The direction of war implies the direction of the common strength, and the power of directing and employing the common strength forms a usual and essential part in the definition of the executive authority.”

Presidents should conduct war, he wrote, because they could act with “decision, activity, secrecy, and dispatch.”  In perhaps his most famous words, Hamilton wrote: “Energy in the executive is a leading character in the definition of good government. . . It is essential to the protection of the community against foreign attacks.”

The Framers realized the obvious. Foreign affairs are unpredictable and involve the highest of stakes, making them unsuitable to regulation by pre-existing legislation.  Instead, they can demand swift, decisive action, sometimes under pressured or even emergency circumstances, that are best carried out by a branch of government that does not suffer from multiple vetoes or is delayed by disagreements.  

Congress is too large and unwieldy to take the swift and decisive action required in wartime.  

Our Framers replaced the Articles of Confederation, which had failed in the management of foreign relations because it had no single executive, with the Constitution’s single president for precisely this reason. Even when it has access to the same intelligence as the executive branch, Congress’s loose, decentralized structure would paralyze American policy while foreign threats grow.  

Congress has no political incentive to mount and see through its own wartime policy. Members of Congress, who are interested in keeping their seats at the next election, do not want to take stands on controversial issues where the future is uncertain. They will avoid like the plague any vote that will anger large segments of the electorate. They prefer that the president take the political risks and be held accountable for failure.

Congress's track record when it has opposed presidential leadership has not been a happy one.

Perhaps the most telling example was the Senate's rejection of the Treaty of Versailles at the end of World War I. Congress's isolationist urge kept the United States out of Europe at a time when democracies fell and fascism grew in their place. Even as Europe and Asia plunged into war, Congress passed Neutrality Acts designed to keep the United States out of the conflict.

President Franklin Roosevelt violated those laws to help the Allies and draw the nation into war against the Axis. While pro-Congress critics worry about a president's foreign adventurism, the real threat to our national security may come from inaction and isolationism.

Many point to the Vietnam War as an example of the faults of the “imperial presidency.” Vietnam, however, could not have continued without the consistent support of Congress in raising a large military and paying for hostilities. And Vietnam ushered in a period of congressional dominance that witnessed American setbacks in the Cold War, and the passage of the ineffectual War Powers Resolution. Congress passed the Resolution in 1973 over President Nixon's veto, and no president, Republican or Democrat, George W. Bush or Obama, has ever accepted the constitutionality of its 60-day limit on the use of troops abroad. No federal court has ever upheld the resolution.  Even Congress has never enforced it.

Despite the record of practice and the Constitution’s institutional design, critics nevertheless argue for a radical remaking of the American way of war.  They typically base their claim on Article I, Section 8, of the Constitution, which gives Congress the power to “declare War.”  But these observers read the eighteenth-century constitutional text through a modern lens by interpreting “declare War” to mean “start war.”  

When the Constitution was written, however, a declaration of war served diplomatic notice about a change in legal relations between nations. It had little to do with launching hostilities. In the century before the Constitution, for example, Great Britain – where the Framers got the idea of the declare-war power – fought numerous major conflicts but declared war only once beforehand.

Our Constitution sets out specific procedures for passing laws, appointing officers, and making treaties. There are none for waging war, because the Framers expected the president and Congress to struggle over war through the national political process.

In fact, other parts of the Constitution, properly read, support this reading.  Article I, Section 10, for example, declares that the states shall not “engage” in war “without the consent of Congress” unless “actually invaded, or in such imminent Danger as will not admit of delay.”  

This provision creates exactly the limits desired by anti-war critics, complete with an exception for self-defense. If the Framers had wanted to require congressional permission before the president could wage war, they simply could have repeated this provision and applied it to the executive.

Presidents, of course, do not have complete freedom to take the nation to war. Congress has ample powers to control presidential policy, if it wants to.  

Only Congress can raise the military, which gives it the power to block, delay, or modify war plans.

Before 1945, for example, the United States had such a small peacetime military that presidents who started a war would have to go hat in hand to Congress to build an army to fight it.  

Since World War II, it has been Congress that has authorized and funded our large standing military, one primarily designed to conduct offensive, not defensive, operations (as we learned all too tragically on 9/11) and to swiftly project power worldwide.  

If Congress wanted to discourage presidential initiative in war, it could build a smaller, less offensive-minded military.

Congress’s check on the presidency lies not just in the long-term raising of the military.  It can also block any immediate armed conflict through the power of the purse.

If Congress feels it has been misled in authorizing war, or it disagrees with the president's decisions, all it need do is cut off funds, either all at once or gradually.

It can reduce the size of the military, shrink or eliminate units, or freeze supplies. Using the power of the purse does not even require affirmative congressional action.

Congress can just sit on its hands and refuse to pass a law funding the latest presidential adventure, and the war will end quickly.  

Even the Kosovo war, which lasted little more than two months and involved no ground troops, required special funding legislation.

The Framers expected Congress's power of the purse to serve as the primary check on presidential war. During the 1788 Virginia ratifying convention, Patrick Henry attacked the Constitution for failing to limit executive militarism. James Madison responded: “The sword is in the hands of the British king; the purse is in the hands of the Parliament. It is so in America, as far as any analogy can exist.” Congress ended America’s involvement in Vietnam by cutting off all funds for the war.

Our Constitution has succeeded because it favors swift presidential action in war, later checked by Congress’s funding power.  If a president continues to wage war without congressional authorization, as in Libya, Kosovo, or Korea, it is only because Congress has chosen not to exercise its easy check.

We should not confuse a desire to escape political responsibility for a defect in the Constitution.A radical change in the system for making war might appease critics of presidential power. But it could also seriously threaten American national security.
In order to forestall another 9/11 attack, or to take advantage of a window of opportunity to strike terrorists or rogue nations, the executive branch needs flexibility.
It is not hard to think of situations where congressional consent cannot be obtained in time to act. Time for congressional deliberation, which leads only to passivity and isolation and not smarter decisions, will come at the price of speed and secrecy.
The Constitution creates a presidency that can respond forcefully to prevent serious threats to our national security.

Presidents can take the initiative and Congress can use its funding power to check them. Instead of demanding a legalistic process to begin war, the Framers left war to politics.

As we confront the new challenges of terrorism, rogue nations and WMD proliferation, now is not the time to introduce sweeping, untested changes in the way we make war.

The squo is goldilocks because Obama is being pressured to change standards, but it’s still always his choice
McNeal ‘13

Greg, a professor at Pepperdine University. He is a national security specialist focusing on the institutions and challenges associated with global security, with substantive expertise in national security law and policy, criminal law, and international law. He previously served as Assistant Director of the Institute for Global Security, co-directed a transnational counterterrorism grant program for the U.S. Department of Justice, and served as a legal consultant to the Chief Prosecutor of the Department of Defense Office of Military Commissions on matters related to the prosecution of suspected terrorists held in the detention facility in Guantanamo Bay, Cuba., “ The Politics of Accountability for Targeted Killings,” http://www.lawfareblog.com/2013/03/the-politics-of-accountability-for-targeted-killings/
POLITICS AND THE ACCOUNTABILITY DEBATE

Despite the details that can be pieced together from press reports and my prior posts, there are still a substantial number of unanswered questions that are germane to the accountability debate. Seeking answers to these questions is something that should be a key focus of Congressional committees with appropriate jurisdiction. Importantly, given the extensive bureaucratic cooperation in the targeting process, jurisdiction is not limited to the Intelligence and Armed Services Committees. As we’ve seen the Judicary Committees can flex their oversight muscles, and the Foreign Relations Committee can and should ask questions about the State Department’s assessment of blowback. Perhaps the Foreign Relations Committee could even ask questions about what role the State Department is playing in the vetting and validation of targets. For example, we know from Klaidman that State’s Bureau of Intelligence and Research had input into at least some of the government’s targeting decisions, and we know from my prior posts that the long-term strategic consequences of a targeting decision are assessed as part of the targeting process, if and when the Foreign Relations committee convenes hearings, they should inquire into State’s assessment of these factors, whether they think their assessments are being given due weight in the process, and how they think the targeting process should be reformed to take account of the potential long term consequences of the targeted killing strategy. In short, listing all of these committees with potential jurisdiction is important because any one committee standing alone can be stonewalled by the executive branch, however these eight committees working together can be an effective check — if they choose to be one. Why should the number of committees with oversight jurisdiction matter? It matters because members of Congress conducting intelligence oversight are oftentimes so limited in what they can discuss about their oversight functions that it is very difficult for them to build coalitions with other members of Congress. Those coalitions are essential to holding the Executive branch accountable. As Lee Hamilton once noted: If you’re the chairman of a committee that works in the unclassified world, you get a lot of help: lots of reports bring issues to your attention, trade associates write reports, citizens speak up, watchdog groups do studies . . . Not so in the classified world. The world of intelligence is vast . . . . If you’re on the outside world of intelligence, you know nothing about it other than what the executive branch decides to tell you. The intelligence committees are completely on their own. Thus, in the world of intelligence, secrecy has limited the ability of both the judicial and legislative branch to oversee and review intelligence activities. The executive branch simply knows more about how they conduct targeted killings than the legislature that oversees them. This expertise advantage allows the executive branch to shield certain activities from oversight because Congress is comparatively disadvantaged with regard to the knowledge necessary to ask the right questions. As Amy Zegart has noted, Congressional rules limiting a member’s term on an Intelligence Committee to eight years further limits the development of expertise. Beyond the problem of expertise is the fact that members of congressional intelligence committees lack the same budgetary power that other congressional committees possess. This means that it is more difficult for these members to threaten to cut off funding when the executive branch chooses to not provide information to the committee or when the executive branch engages in other malfeasance. For example, the Senate Select Committee on Intelligence oversees intelligence activities. If in the conduct of its oversight it was concerned about a particular targeted killing practice, such as the criteria used to add someone to a kill-list, the committee could threaten to cut off funds until more information was provided about the kill-list criteria. However, it would not be much of a threat because appropriations are handled by the Senate Defense Appropriations Subcommittee, and there is little membership overlap between the two committees. This means that members of the Intelligence Committee overseeing targeted killings would need to enlist the support of members of the Appropriations Subcommittee to cut off funds. Here again, secrecy poses a problem because intelligence budgets are classified. Members of Congress serving on either the intelligence committees or the defense appropriations committees (which appropriates funds for intelligence activities) can access the budget, but even their security-cleared staff and other members cannot. Imagine how this would play out in practice. Intelligence Committee members themselves would need to contact just the appropriators (not their staff). When contacting them, the Intelligence Committee members would not be able to disclose to the appropriators any details about classified activities other than the general line items in the budget that relate to those activities. Thus, the intelligence overseers would need to convince other members to cut off funds based on generalized concerns, rather than any specific details. And all of this assumes that the members have the time and inclination to spend on fighting these fights. Given these facts, when it comes time to threaten to cut off funding for some executive branch malfeasance, it is not surprising that the executive branch sees these threats as hollow and may choose to delay or even ignore a congressional request. While the threat may exist, in reality it is an idle one as only a handful of members will be able to find out the information necessary to make a credible threat, they will not be able to share that information publicly, and they will not be able to share it with other members to build broader congressional support for withholding funds associated with the inappropriate activity. In short, diffused authority combined with secrecy may allow the executive branch to dodge accountability. These are some of the oversight challenges and that is why it’s critical for opponents of targeted killings to recognize that eight, not two committees have oversight jurisdiction. Those interested in holding the President’s feet to the fire need to encourage cross committee oversight which will allow champions of the political accountability cause to cobble together effective coalitions –those coalitions are necessary if political accountability is going to have any impact. Of course, reforming oversight of intelligence could also solve this problem, but efforts to do so have consistently failed. Which brings me to the cynical point.

wittes

That’s our arg – Congress wants to be in the loop but has avoided the specifics

Posner 14 (Eric, a professor at the University of Chicago Law School, “A Powerful Tool to Use With Caution” Jan 29, 2014, The New York Times) 

The White House sent out word to the press that up till now President Obama has humbly tried to work through Congress, but Congress has balked, and so now he is going to wield his executive authority like Thor’s hammer. The truth is nearly the opposite. President Obama’s domestic agenda going forward looks modest, while in the past five years he has fired off nearly as many executive orders per year as George W. Bush. Without congressional authority, he invaded Libya, blasted suspected terrorists with drones, immunized groups of illegal immigrants from the law, initiated greenhouse gas regulation, authorized N.S.A. spying programs and much else. None of this was illegal — President Obama could cite statutes or his constitutional authorities — but Congress did not participate in the policy making.

President Obama has followed in the footsteps of his predecessors. Unilateral presidential action in foreign relations — aside from initial decisions to launch major wars and certain kinds of treaty making — has been the norm for at least a century. Unilateral presidential action in domestic regulation started in the New Deal. Congress grants enormous discretionary authority to the executive to set policy through regulation, and while it subsequently intervenes sporadically — with hearings, budgetary decisions, minor statutory interventions and so on — the bulk of decision-making is made by the executive. Truman desegregated the military with an executive order; Reagan used one to reorganize the federal bureaucracy.

Why has this happened? Citizens demand all kinds of goods from the government — security, protection from financial crises, pollution control. Congress is disabled by its open, decentralized structure from making decisions quickly and with adequate information. Only a vast, specialized, hierarchically controlled institution led by a single electorally accountable figure is supple enough to give the people what they want. Since Congress cannot deliver on its own, it has handed over authority to the executive.

Unilateral executive power raises three concerns. The first is that the president will use his powers to indulge his ideological fancies like the Sun King. But, in fact, the president cares more about national public opinion than Congress does — thanks to the parochial nature of congressional representation and the excessive influence of rural states in the Senate. The president alone has a national constituency and controls the fortunes of his party.

The second is that presidential diktat short-circuits democratic deliberation — as illustrated by the secret determination of surveillance policy. But most of what the president does is routine stuff that does not require public debate, and nearly all of it is public, so where the public takes an interest, debate ensues. And where the government must act secretly, only the president can lead it.
narcotics

They wreck that by dictating tactics

Heder ’10 

(Adam, J.D., magna cum laude , J. Reuben Clark Law School, Brigham Young University, “THE POWER TO END WAR: THE EXTENT AND LIMITS OF CONGRESSIONAL POWER,” St. Mary’s Law Journal Vol. 41 No. 3, http://www.stmaryslawjournal.org/pdfs/Hederreadytogo.pdf)
This constitutional silence invokes Justice Rehnquist’s oftquoted language from the landmark “political question” case, Goldwater v. Carter . 121 In Goldwater , a group of senators challenged President Carter’s termination, without Senate approval, of the United States ’ Mutual Defense Treaty with Taiwan. 122 A plurality of the Court held, 123 in an opinion authored by Justice Rehnquist, that this was a nonjusticiable political question. 124 He wrote: “In light of the absence of any constitutional provision governing the termination of a treaty, . . . the instant case in my view also ‘must surely be controlled by political standards.’” 125 Notably, Justice Rehnquist relied on the fact that there was no constitutional provision on point. Likewise, there is no constitutional provision on whether Congress has the legislative power to limit, end, or otherwise redefine the scope of a war. Though Justice Powell argues in Goldwater that the Treaty Clause and Article VI of the Constitution “add support to the view that the text of the Constitution does not unquestionably commit the power to terminate treaties to the President alone,” 126 the same cannot be said about Congress’s legislative authority to terminate or limit a war in a way that goes beyond its explicitly enumerated powers. There are no such similar provisions that would suggest Congress may decline to exercise its appropriation power but nonetheless legally order the President to cease all military operations. Thus, the case for deference to the political branches on this issue is even greater than it was in the Goldwater context. Finally, the Constitution does not imply any additional powers for Congress to end, limit, or redefine a war. The textual and historical evidence suggests the Framers purposefully declined to grant Congress such powers. And as this Article argues, granting Congress this power would be inconsistent with the general war powers structure of the Constitution. Such a reading of the Constitution would unnecessarily empower Congress and tilt the scales heavily in its favor. More over, it would strip the President of his Commander in Chief authority to direct the movement of troops at a time when the Executive’s expertise is needed. 127 And fears that the President will grow too powerful are unfounded, given the reasons noted above. 128 In short, the Constitution does not impliedly afford Congress any authority to prematurely terminate a war above what it explicitly grants. 129 Declaring these issues nonjusticiable political questions would be the most practical means of balancing the textual and historical demands, the structural demands, and the practical demands that complex modern warfare brings . Adjudicating these matters would only lead the courts to engage in impermissible line drawing — lines that would both confus e the issue and add layers to the text of the Constitution in an area where the Framers themselves declined to give such guidance. 

The plan signals open season – causes future impositions and micromanagement

Colella 88 (Frank, JD – Brooklyn Law, “BEYOND INSTITUTIONAL COMPETENCE: CONGRESSIONAL EFFORTS TO LEGISLATE UNITED STATES FOREIGN POLICY TOWARD NICARAGUA -- THE BOLAND AMENDMENTS.” SPRING, 1988, 54 Brooklyn L. Rev. 131) 


Traditionally, the president has exercised greater control over foreign policy-making than has Congress. n28 Since the earliest days of the Republic, that office has been responsible for communicating with other governments on behalf of the United States. n29 Continuous contacts with other nations generated innumerable issues for resolution. n30 As a result of the President's continuous participation in the daily matters affecting foreign affairs, his position as chief spokesperson was established.

The role did not emerge from any constitutionally inherent superiority he possessed, but rather from the practical necessity of having to make decisions. Decisions on day-to-day matters were often made "on the spot" by the executive branch personnel. n31 When larger issues were involved, the president articulated the United States position, again, for practical reasons. He was always in session and Congress was not. Congress could only be specially convened with difficulty. n32 Moreover, the president's access to the facts, and the advice of subordinates, permitted quick action if required by the circumstances. n33

In addition, Congress may be said to have permitted the expansion of executive authority without challenge. "[Congress] did not equip itself with expertise, so as to acquire a dominant authority in foreign relations, or even a continuous, informed participation." n34 It might even be said that Congress facilitated  [*140]  the expansion of presidential power over foreign affairs by providing him large "grants of power with only general lines of guidance." n35 In effect, the executive branch obtained a large degree of discretion to formulate and implement policy. n36

The expansion of presidential authority over foreign policy-making continued well into the twentieth century, with the period between 1940 and 1970, principally because of the Second World War and its aftermath, seeing the greatest rise in the president's authority over foreign affairs. n37 The exigencies of participating in that War, and the United States' position immediately following it, permitted this expansion. n38

Later, however, this country's growing dissatisfaction with its involvement in Vietnam, and a president weakened by the Watergate affair, set the stage for a dramatic confrontation between Congress and the executive over which branch would control the direction of foreign policy-making. n39 Some have termed this confrontation over the means necessary to achieve a policy goal a revolution -- with Congress entitled to claim victory. n40

Congress denied the president statutory authorization and the necessary funding to maintain United States support for the South Vietnamese. n41 Unfortunately, the legislation hastened the  [*141]  overthrow of the South Vietnamese government "[b]y using the public legislative process to prohibit the president from using force, the legislators signaled Hanoi that the South could now be plucked with impunity." n42

These prohibitions on the use of force also confronted President Ford during the 1975 fall of Saigon. n43 As North Vietnamese troops overran Saigon, President Ford faced the choice of either "breaking the law" by airlifting the United States soldiers and pro-American Vietnamese out of Vietnam, or following the law thereby permitting them to be captured or killed. n44 President Ford did authorize the airlift. n45 Yet even as the airlift proceeded, Congress debated for two weeks the passage of a resolution that would have authorized this action. n46 This legislation was originally proposed to prevent President Nixon from continuing the war, however, as enacted it also applied to President Ford and the airlift, a situation Congress did not, and could not have  [*142]  foreseen. n47

Congressional efforts to limit the scope of executive foreign policy-making via legislation have carried over into the 1980's. Along with it, the tension between the executive and legislative branches has been exacerbated. While the executive seeks broader discretion, the legislature seeks to foreclose discretion by statutory command. This conflict can degenerate into a foreign policy driven by questions of statutory interpretation. n48 The need for flexibility and discretion is axiomatic in foreign policy-making. n49 Therefore, legislative commands tend to receive narrow interpretation. n50 However, this narrowing process is corrosive "because it leads inexorably to more legislation, more efforts to interpret it away, and so on in an inextricable, self-generating circle." n51 As long as the circle continues to generate more legislation and narrow constructions, executive/legislative tensions will exist and continue to thwart a meaningful cooperation between the branches. Unfortunately, this is precisely what resulted from the numerous enactments seeking to micromanage the president's policy toward Nicaragua and Central America.

That breaks commander in chief

Marcus 13 (Ruth, writer –Washington Post, “A high-stakes gamble” September 4, 2013, The Washington Post; EDITORIAL COPY; Pg. A19)

Barack Obama is betting his presidency on the hope of cooperation from an institution that he disdains and has proved incapable of taming. His roll-the-dice gamble for congressional go-ahead in Syria may well succeed. Still, the risk is enormous for Obama's fraying credibility, and the implications are significant not only for the power of this president but for his successors.
Obama's decision to seek congressional approval was sudden, verging on erratic. He was certainly correct when he said Saturday that "our democracy is stronger when the president and the people's representatives stand together."

But that raises an uncomfortable question: Why didn't the president plan to seek authorization from the start? How can this request to Congress be reconciled with Obama's willingness to act unilaterally in Libya - indeed, to argue that, months after the operation began, he did not need congressional authorization because the bombing campaign did not amount to the kind of "hostilities" contemplated by the War Powers Resolution?

In shifting course, the White House - or, more precisely, the president, since much of his staff was understandably skittish about seeking congressional support - was influenced by the British experience. Parliament's rebuff of Prime Minister David Cameron's request for approval to intervene in Syria put the White House in a difficult position, making it look as if democracy was fine for the United Kingdom but too dicey for the United States. Meanwhile, the blowback from Congress and the public has been fiercer than the White House anticipated.

Obama couched his decision in high- minded terms, as "president of the world's oldest constitutional democracy" and a believer in government by the people. But numerous members of Congress, including some of his own party, sniffed a less lofty motive - seeking political cover for an unpopular move.

The White House and its allies promptly reinforced those suspicions. "Congress is now the dog that caught the car," former Obama senior adviser David Axelrod tweeted Saturday. The Post's Scott Wilson quoted an unnamed aide making a similar point about congressional second-guessing: "We don't want them to have their cake and eat it, too."

Really? What is the president doing when he asserts the authority to carry out military strikes without congressional approval, says he has already decided on such action and won't address what he might do if Congress declines? Seems there's an awful lot of cake-eating going on.

Having said he wanted an operation "limited in duration and scope," Obama presented Congress with a draft resolution breathtaking in its absence of limits. It would empower the president to use the military "as he determines to be necessary and appropriate in connection with the use of chemical weapons" in Syria.

Whoa! No time frame. No ban on ground troops. Senator Obama would never have voted for what President Obama proposes. The White House no doubt figured that it should ask for the maximum authority possible, rather than negotiating from a middle-ground position. But, like the seller of a house who initially prices it way too high, the administration may end up getting less than it might have with a more reasonable starting point.

Tuesday's news was positive for Obama, with Republican and Democratic House leaders backing a military strike. Still, three possible outcomes remain, two terrible and one worrisome.

First, Congress balks and Obama backs down, shredding his remaining credibility but avoiding a constitutional and political showdown.

Second, Congress balks and Obama proceeds nonetheless, enraging lawmakers and eroding what capacity remains for legislative accomplishment.

The third possibility - Congress agrees - is the preferable outcome but not without some peril. Every such episode sets a precedent that presidents current and future must grapple with, if not obey, in managing the delicate constitutional balance between the congressional war power and the president's role as commander in chief.
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The plan emboldens Congress --- spills over to destroy the presidency 
Rostow 89 (Eugene, Senior Research Scholar, Yale University, and Distinguished Visiting Research Professor of Law and Diplomacy, National Defense University, “THE UNITED STATES CONSTITUTION IN ITS THIRD CENTURY: FOREIGN AFFAIRS: DISTRIBUTION OF CONSTITUTIONAL AUTHORITY: PRESIDENT, PRIME MINISTER OR CONSTITUTIONAL MONARCH?” October, 1989, 83 A.J.I.L. 740)

I should summarize my answer to the question in these terms: Until the mid-1970s, our strenuously balanced Constitution was not only adequate, but altogether satisfactory. Since that time, however, an unusually vigorous and sustained congressional bid for supremacy over the Executive, stimulated by the Vietnam War and the Watergate scandal, has threatened to convert the American President into a prime minister or even a benign constitutional monarch. This possibility will not materialize over the long run, because what Madison called "the impulse of self-preservation" will prevail: the security of the United States requires a strong President working in harness with a strong Congress. The long run, however, may be too long for comfort. In the modern world, the nation's safety is at risk so long as the foreign policy process is dominated by a Congress aspiring to take over the executive power. During his presidential campaign in 1988, Vice President Bush said that he regarded the constitutional defense of the Presidency as one of the President's major responsibilities. The Reagan administration, like the Ford and Carter administrations before it, was not notably active on this front, and it is to be hoped that President Bush will succeed quickly in restoring the constitutional balance between the Presidency and Congress. Much turns on the outcome of his effort.

The remedies President Bush must seek are not structural, but substantive. Preaching or even practicing consultation and cooperation, desirable as they are if not indulged to excess, is no panacea. The conflict is about power, and it cannot be solved by tinkering with tables of organization and flow charts, passing more statutes that purport to regulate the President's work habits, or even amending the Constitution. If the extraordinary gains in power Congress has achieved during this period are to be undone, the change will have to be achieved by the President and the federal courts acting together. Congress cannot be expected to give up its hard-won modern privileges voluntarily. Therefore, the judiciary should act. The courts have often been called the balance wheel of the Constitution. In this instance, the rhetorical cliche is apt. The courts are the only institution of government directly charged with the task of enforcing the constitutional limits of power. The judiciary cannot act, however, without test cases, and the President has always been an important initiator of test cases.

In the field of international relations, the Government of the United States has all the rights, powers, privileges, immunities and duties of nationhood or "sovereignty" recognized in international law. The international powers of the nation are not to be deduced from the few spare words  [*742]  of the constitutional text, but from their matrix in international law. Those powers are divided by the Constitution between Congress and the President. In this as in other areas of governmental responsibility, Congress is entrusted with specified legislative powers and the President with "the" executive power of the United States, save for a number of exceptions noted in the document itself, i.e., the Senate's voice in the making of appointments and the ratification of treaties, and Congress's power to declare war.

No one has ever improved on Hamilton's definition of executive power. All governmental power that is neither legislative nor judicial, he said, is executive. n2 For nearly 200 years, that simple division of authority, interpreted in the light of experience, permitted effective policymaking through the only constitutional pattern for conducting foreign relations compatible with the nature of world politics, on the one hand, and with the American political culture, on the other.

The President is not elected by Congress. He is not a creature of Congress. And he is not required to report to Congress, except for his annual State of the Union message. The historical experience of the United States confirms the wisdom of Marshall's comment in Marbury v. Madison that "the secrets of the cabinet" are beyond outside scrutiny, n3 and that "the President is invested with certain important political powers, in the exercise of which he is to use his own discretion, and is accountable only to his country in his political character, and to his own conscience." n4 In these areas, Congress can request information of the President; it can never command it. This is not to say that the President is above the law. Marbury v. Madison demonstrates the contrary. But the law is vindicated by many procedures without subordinating the President to Congress or the courts in all cases.

The constitutional process does not always produce wise results. That is another matter. But until recently, it worked as a political procedure. The mistakes the nation made were not the consequence of inadequate deliberation, but of inadequate thought. It was also a strenuous procedure, in which the rivalry between Congress and the President fully met the standard of Justice Brandeis's celebrated maxim. Justice Brandeis wrote:

The doctrine of the separation of powers was adopted by the Convention of 1787, not to promote efficiency but to preclude the exercise of arbitrary power. The purpose was, not to avoid friction, but, by means of the inevitable friction incident to the distribution of the governmental powers among three departments, to save the people from autocracy. n5

In recent years, however, the pattern has changed, on the surface at least. The tension between Congress and the President is no longer the push and pull of a natural tug of war between the Legislative and the Executive,  [*743]  operating as partners within the framework of well-understood rules and habits. The balance between Congress and the Presidency has shifted so much and so radically that "the inevitable friction" Justice Brandeis welcomed has become something quite new -- a real war, marked by a slow presidential retreat that is transforming the President into a ceremonial figurehead graciously presiding over the activities of an omnipotent Congress.

The historic constitutional powers of the Presidency have not been formally annulled. They are still latent in the bloodstream of the Government. But they encounter more and more resistance each time a President tries to use them. As a result, the President is being gradually stripped of some of his most important powers.
If present trends are not reversed, he will soon be wrapped like Gulliver in a web of regulatory statutes and hopelessly weakened. Congress has not given up trying to nullify the President's veto power, despite the decision of the Supreme Court in the Chadha case; n6 Congress has taken almost no steps to comply with that decision by repealing all the statutes within its orbit. Congressional leaders sometimes conduct diplomatic relations with foreign governments, as they have done recently with Nicaragua, for example, and with other governments as well. Substantive riders on appropriations bills and other devices to evade the President's veto power are more popular than ever. Congress is now even proposing to put the President under the control of a congressional cabinet in the exercise of his responsibilities for intelligence and the use of force, and foreign policy in general. And it is more and more common for statutes to prescribe what have always been considered matters of executive discretion, e.g., how and where to conduct military operations.

Why should one characterize the development of the relationship between Congress and the President in recent years as a crisis rather than a stage in the healthy and normal evolution of constitutional law? The justification for that opinion, I submit, is neither a pious antiquarian interest in preserving the original Constitution, nor even a concern for effective government, important as it is, but a policy of vigilance against the risk of tyranny. What is at stake in this experience was powerfully analyzed by Madison in Nos. 47 and 48 of the Federalist Papers.

Madison warned that the greatest danger to the constitutional order and to the liberty of the citizen was not the possibility of a tyrant President, which he regarded as slight, but the risk that Congress would take over the powers of the other two branches of government. "The accumulation of all powers, legislative, executive, and judiciary, in the same hands," Madison wrote, "may justly be pronounced the very definition of tyranny." n7 Power "is of an encroaching nature," n8 Madison remarked, and something more than "parchment barriers" is required to restrict it "from passing the limit  [*744]  assigned to it." n9 The risk of congressional abuse of power is great, far greater than the risk from the President or the courts. Congress "alone has access to the pockets of the people." n10 Its supposed influence over the people is an inducement to act, and it can expand its power in many ways, masking its encroachments "under complicated and indirect measures." n11 Madison concluded that "it is against the enterprising ambition of this department that the people ought to indulge all their jealousy and exhaust all their precautions." n12 "The legislative department is everywhere extending its sphere of activity, and drawing all power into its impetuous vortex." n13

Confronting the growth of congressional power, many scholars accept the thesis of congressional supremacy in the plausible name of "democracy." The choice of congressional supremacy as the major premise for their analysis is most often made casually, almost instinctively, and almost always without extended consideration of what is involved.

These writers normally preface their treatment of the issue with the familiar, but erroneous, comment to the effect that Congress is simply trying "to recapture legislative power" that had drifted to the President since Lincoln, McKinley or Franklin D. Roosevelt took office.

It is amply clear, as two recent full dress reviews of the problem demonstrate, n14 that since the time of George Washington, Presidents and Congress have conducted America's foreign policy in roughly the same pattern of constitutional usage. Some proponents of congressional supremacy dismiss this evidence of constitutional practice on a most astonishing ground. Arthur M. Schlesinger, Jr., for example, writes that the early Presidents "usurped power and thereby created no constitutional precedent -- an action to be distinguished from the claims of legal sanctions for extreme acts characteristic of presidents of the last generation, claims that would set dangerous precedents for the future." n15 Schlesinger believes the exclusive power to declare war conferred on Congress in Article I, section 8 gives Congress the sole authority to use or threaten to use the national force, save perhaps in the case of sudden attacks. n16

This common view rests on two simple errors. Under international law, to which the relevant paragraphs of Article I refer, declarations of war are required only for the rare occasions when states engage in unlimited general war. As the Founding Fathers knew from intimate experience, such declarations are not required when states feel compelled to use limited force in defending themselves not only against "sudden attacks" but against many  [*745]  other breaches of international law of a forceful character. n17 During the last 200 years, the United States has declared war only five times, but Presidents have used the armed forces abroad at least 200 times, usually on their own authority, sometimes with the support of joint resolutions before or after the event. What President Kennedy did during the Cuban missile crisis of 1962, as Professor Schlesinger will recall, was a presidential action of this kind. And Hamilton argued that Congress's power to declare war, being an exception to the general powers of the Executive according to the model the Founding Fathers knew best, that of the British Crown, should be confined to the terms of the text.

The second error in Schlesinger's article is equally conclusive. Presidential uses of force in dealing with the threat of force or the use of force against the nation were never presented by Presidents as unconstitutional and treated with guilty attempts at concealment. They began during President Washington's first term. Congress acknowledged such actions as obviously proper, then and later. I should contend that most of Lincoln's actions before and during the Civil War and Franklin D. Roosevelt's actions before Pearl Harbor were valid exercises of the President's emergency prerogative powers, not unconstitutional violations of law at all. The United States has all the powers of statehood recognized in international law and therefore has emergency powers like those of other nations. If Congress has not exercised these emergency powers, or cannot exercise them, the President has constitutional authority to do so. And circumstances may create situations, as Locke recognized, where it would be constitutionally proper for the executive to act even in contravention of the written laws. n18 To my mind, it seems contrary to the most elementary notions of legal theory to claim that Lincoln's conduct of the Civil War, the most important single use of presidential power in American history, was unconstitutional. From that judgment, I should except his suspension of martial law where the civil courts were open, but little beyond it.

Nonetheless, the principle of congressional supremacy continues to be asserted. Thus, Frederick M. Kaiser finds that while the Constitution seems to establish a system of checks and balances among seemingly separate branches of the Government, in fact it provides for legislative supremacy. The rationale behind this conclusion, Kaiser writes, "is that a representative assembly is less of a threat to the rights of citizens and to the other branches than is the unitary office of President, where constitutional authority is centralized in one individual." n19 The status of Congress as "the first branch of government" is further confirmed, he contends, by the fact that it is created by the first article of the Constitution, by its power to override a  [*746]  presidential veto and by its impeachment power. n20 And Professor Henkin, dismissing Hamilton, supports Hamilton's critics who insist that the President has only the few powers expressly granted him; that those powers are subtracted from the plenary powers of Congress, and are therefore to be narrowly construed; and that in foreign as in domestic affairs Congress is primary and supreme. n21

In the end, however, Henkin's conclusions derive from a quite different and consciously extraconstitutional standard of judgment. The question for us to face, Henkin says, is not what our constitutional history requires or permits, but "what kind of country we are and wish to be. I am disposed to state the question as: How should foreign affairs be run in a republic that has become a democracy?" n22 This is unilateral lawmaking with a vengeance, going far beyond the interstitial. Henkin boldly admits what is implicit in the writings of Reveley, Lofgren, Kaiser, Fisher and other advocates of congressional supremacy. They claim their views are compatible with the constitutional experience of the United States. Henkin asks for a new Constitution, based on the mystical proposition that the American "republic has become a democracy." From this vantage point, he has no difficulty in concluding that Congress can if it wishes regulate the President fully, save in the few areas where the President's claim to independent power is historically too well established to be challenged. Given his major premise, it is surprising that Henkin concedes so much to orthodoxy.

Such opinions take too simple a view. The constitutional arrangements required to safeguard democratic government in a large country are more complex than those of a Vermont town meeting. And even a Vermont town meeting is not government by universal voice vote on every issue. The members of Congress are indeed elected by state-wide and district-wide constituencies. But the President is elected too. And judges and many other officials have unimpeachable democratic legitimacy even though their authority is derived from appointment rather than from election. n23

The defenders of congressional supremacy make much of the fact that Congress necessarily has the last word. But Congress does not have the last word on all subjects. Even in exercising its power over appropriations, it faces the constraining doctrine of "unconstitutional conditions." It cannot, for example, recognize foreign governments, retain or dismiss federal officials, n24 impose legislative punishments n25 or decide on the strategy and tactics of wars. n26 Congress has the last word only in the superficial sense that it  [*747]  could if it wished refuse to appropriate money for the President and the courts.

To make that possibility the central issue in the constitutional debate begs the question. Congress would refuse such funds only under conditions of revolution, after the constitutional order had in fact collapsed or been destroyed. Short of revolution, the claims of congressional "supremacy" in this sense repudiate both the origins and the subsequent history of the Constitution. The Founding Fathers came together first in Annapolis and then in Philadelphia because the nation was floundering under a government that was entirely congressional. The purpose and effect of the Constitution was to replace congressional government by a more complex system consisting of three autonomous, overlapping and interdependent branches, each of which, however, is entirely independent in some of its functions.

It is impossible to exaggerate the practical effects of the new doctrine that the three branches of the American Government are not equal, but that Congress is primus inter pares. It would stand on its head one of the most important principles of policy that have hitherto governed the construction of the Constitution by the Supreme Court, by Presidents and by Congress.

That principle is sometimes compressed into a legal formula, first stated by Hamilton, and supported thereafter by Jefferson, Marshall and many others, as well as by the pattern of usage. If a power is executive in nature, Hamilton said -- that is, if it is neither legislative nor judicial -- whether it happens to be mentioned in the text of the Constitution or not, it is presidential in character, unless it is excluded by the constitutional text. If a power is executive in this sense, presidential supremacy is the rule and congressional authority the exception, and exceptions are to be narrowly construed. n27

Hamilton's formula applied to the President the principle expounded later in relation to Congress by Marshall in McCulloch v. Maryland. n28 The several powers of the national Government, Marshall wrote, were conferred by the people in a brief, general constitution designed to be read and understood by the citizens at large. That document did not attempt to define the Government's powers in detail or to foresee every situation in which they would be applied in the future. The Constitution is not "a prolix code," but a legal instrument intended to be interpreted by "general reasoning." When construing the powers of the national institutions, the rule of construction should not be narrow or niggardly, but one dominated by the great purposes of the Constitution itself. "Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional." n29

The modern idea of congressional supremacy would repudiate and reverse Marshall's rule of construction. Congressional supremacy is taken to be the rule for all questions, not only for those which are legislative in  [*748]  character. The President would be confined to those powers mentioned in the Constitution as presidential, and even those powers would be narrowly construed as exceptions to a general rule of congressional supremacy.

The normal congressional impulse to nibble at the President's authority has gained momentum in recent years from four major sources.

The first and perhaps the most important has been the nearly incredible growth in congressional staff, which goes back to the Legislative Reorganization Act of 1946. n30 Before that fateful reform was adopted, Congress and its committees relied largely on the administration of the day for assistance in research and drafting. Indeed, in those far-off times, members of Congress often did their own research and drafting. The Congressional Research Service of the Library of Congress provided some supplemental help, but until the recent past that service was extremely small. Today, congressional staffs include some 35,000 people, and the Congressional Research Service another 5,000. It is hardly remarkable that Capitol Hill has been sprouting splendid marble palaces to house the new bureaucracy.

Like many other reasonable reforms, the growth of congressional staff has had unforeseen consequences. Members of Congress and their proliferating committees and subcommittees have discovered that able and independent staffs are a decided asset for electoral as well as legislative purposes. Furthermore, appointing members of these staffs is a fruitful form of political patronage. And the staffs themselves have transformed the contest between the President and Congress. The young men and women who serve Congress are intelligent, hard working and ambitious. They achieve satisfaction and reputation not by rubber-stamping the plans of the administration, but by revising or defeating them as conspicuously as possible -- by amending or rewriting administration drafts of bills, joint resolutions or committee reports; by suggesting dramatic or hostile lines of questioning to their principals for committee hearings; and by producing committee reports and draft speeches intended to shape the legislative history of the bill as it is finally enacted.

The influence of a growing congressional staff on the relations between Congress and the President has been reinforced by a second source of increasing congressional power, the modern political habit of electing a Democratic Congress and a Republican President. The result has been rather popular with the voters, who regard it as another check and balance, restraining the malignant natural impulses of politicians. But the habit has decidedly negative features as well. It encourages partisan irresponsibility on the part of Congress even on major national issues, especially in foreign affairs, and it constitutes an additional obstacle to rational districting for the House of Representatives.

These two tendencies together produce a third, the practice of writing long and elaborate statutes intended to control the President and the courts in great detail as they apply statutes and treaties to new situations.
 [*749]  The notion that legislatures can control the growth of law in such detail is a naive delusion, but it is widely shared. Thus, a number of statutes -- the War Powers Resolution of 1973 and the intelligence oversight legislation, particularly -- require the President to report to Congress and to "consult" either with Congress or with named congressional committees or special groups. In the 100th Congress, Senators Nunn, Warner, Mitchell and Byrd put forward a proposal to revise the War Powers Resolution by eliminating its legislative veto provisions as obviously unconstitutional, but substituting a requirement that the President consult with a fixed group representing committees in both Houses before using or threatening to use the armed forces. The proposal has been resubmitted to the 101st Congress.

The cure would be far worse than the disease. As sponsors of such legislation freely concede, the purpose of the requirements is not "reporting" or "consulting," but putting Congress or small groups of senior members of Congress into the middle of the President's decision-making process "as equals." Laws like this would in fact give the congressional leaders a veto over presidential action and thus destroy the unitary Presidency, one of the two great innovations of the American Constitution.

Finally, congressional attacks on the President's prerogatives in the field of foreign affairs draw strength from widespread protest against the foreign policy the United States has pursued since 1945. That protest is based on a nostalgic yearning for the neutrality and comparative isolation of the United States during the century between 1815 and 1914. It is an important factor both in American domestic politics and in American foreign policy, despite its irrationality.

The constitutional balance between Congress and the Presidency cannot be restored without vigorous action by Presidents to defend the Presidency and by equally vigorous judicial intervention. Two principal reasons explain the weakness of the defending forces thus far. Recent Presidents have hesitated to challenge the congressional claims of supremacy directly, because they have felt vulnerable to congressional reprisals in many forms, and Congress, with the smell of victory in its nostrils, has been in the mood to inflict reprisals. Moreover, during most of the Reagan administration, the Justice Department tended to agree with the premise of congressional supremacy, or at any rate to agree with the view that such conflicts should be settled by political bargaining, and not by an "activist" Supreme Court.

uq / syria

Rothkopf ev is about Syria – says Obama has unilaterally chosen to restrain himself, but continued to assert his legal right to do whatever he wants in the future

Rothkopf, Foreign Policy CEO, 8-31-13

[David, “The Gamble” https://www.google.com/search?q=rothkopf&oq=rothkopf&aqs=chrome..69i57j0l3.1891j0&sourceid=chrome&ie=UTF-8, accessed 9-16-13, TAP]

Obama has reversed decades of precedent regarding the nature of presidential war powers -- and whether you prefer this change in the balance of power or not, as a matter of quantifiable fact he is transferring greater responsibility for U.S. foreign policy to a Congress that is more divided, more incapable of reasoned debate or action, and more dysfunctional than any in modern American history. Just wait for the Rand Paul filibuster or similar congressional gamesmanship.¶ The president's own action in Libya was undertaken without such approval. So, too, was his expansion of America's drone and cyber programs. Will future offensive actions require Congress to weigh in? How will Congress react if the president tries to pick and choose when this precedent should be applied? At best, the door is open to further acrimony. At worst, the paralysis of the U.S. Congress that has given us the current budget crisis and almost no meaningful recent legislation will soon be coming to a foreign policy decision near you. Consider that John Boehner was instantly more clear about setting the timing for any potential action against Syria with his statement that Congress will not reconvene before its scheduled September 9 return to Washington than anyone in the administration has been thus far.¶ Perhaps more importantly, what will future Congresses expect of future presidents?  If Obama abides by this new approach for the next three years, will his successors lack the ability to act quickly and on their own? While past presidents have no doubt abused their War Powers authority to take action and ask for congressional approval within 60 days, we live in a volatile world; sometimes security requires swift action. The president still legally has that right, but Obama's decision may have done more -- for better or worse -- to dial back the imperial presidency than anything his predecessors or Congress have done for decades.

Only constrains humanitarian operations

Goldsmith 8/31/13

Jack, Henry L. Shattuck Professor at Harvard Law School, where he teaches and writes about national security law, presidential power, cybersecurity, international law, internet law, foreign relations law, and conflict of laws. Before coming to Harvard, Professor Goldsmith served as Assistant Attorney General, Office of Legal Counsel from 2003–2004, and Special Counsel to the Department of Defense from 2002–2003. Professor Goldsmith is a member of the Hoover Institution Task Force on National Security and Law, “Obama’s Request to Congress Will Not Hamstring Future Presidents (Except for Some Humanitarian Interventions),” http://www.lawfareblog.com/2013/08/obamas-request-to-congress-will-not-hamstring-future-presidents-except-for-some-humanitarian-interventions/
Peter Spiro at OJ, and David Rothkopf of FP whom he cites, both say that President Obama’s request for congressional authorization for Syria will allow Congress to hamstring future Presidents from using military force. Rothkopf exaggerates when he says that President Obama reversed “decades of precedent regarding the nature of presidential war powers” by going to Congress here, and Spiro exaggerates when he says that this is “a huge development with broad implications . . . for separation of powers.” What would have been unprecedented, and a huge development for separation of powers, is a unilateral strike in Syria. Seeking congressional authorization here in no way sets a precedent against President using force in national self-defense, or to protect U.S. persons or property, or even (as in Libya) to engage in humanitarian interventions (like Libya) with Security Council support. Moreover, the President and his subordinates have been implying for a while now that they will rely on Article II to use force without congressional authorization against extra-AUMF terrorist threats (and for all we know they already are). There is no reason to think that unilateral presidential military powers for national self-defense are in any way affected by the President’s decision today. That is as it should be. To the extent that Spiro is suggesting that pure humanitarian interventions might be harder for presidents to do unilaterally after today (I think this is what he is suggesting, but I am not sure), I agree. Kosovo is the only other real precedent here, and the Clinton administration never explained why it was lawful as an original matter. The constitutional problem with pure humanitarian interventions – and especially ones (like Kosovo and Syria) that lack Security Council cover, and thus that do not implicate the supportive Korean War precedent – is that Presidents cannot easily articulate a national interest to trigger the Commander in Chief’s authority that is not at the same time boundless. President Obama, like President Clinton before him in Kosovo, had a hard time making that legal argument because it is in fact a hard argument to make. That is one reason (among many others) why I think it was a good idea, from a domestic constitutional perspective, for the President in this context to seek congressional approval.

Syria is a link magnifier—it only constrains Obama with the plan
Bradley 9/2/13

Curtis, William Van Alstyne Professor of Law, Professor of Public Policy Studies, and Senior Associate Dean for Academic Affairs. He joined the Duke law faculty in 2005, after teaching at the University of Virginia and University of Colorado law schools. His courses include International Law, Foreign Relations Law, and Federal Courts. He was the founding co-director of Duke Law School’s Center for International and Comparative Law and serves on the executive board of Duke's Center on Law, Ethics, and National Security. Recently, he was appointed to serve as a Reporter on the American Law Institute's new Restatement project on The Foreign Relations Law of the United States., “War Powers, Syria, and Non-Judicial Precedent,” http://www.lawfareblog.com/2013/09/war-powers-syria-and-non-judicial-precedent/
One claim that is being made about President Obama’s decision to seek congressional authorization for military action in Syria is that it is likely to weaken the authority of the presidency with respect to the use of force. Peter Spiro contends, for example, that Obama’s action is “a watershed in the modern history of war power” that may end up making congressional pre-authorization a necessary condition for even small-scale military operations. David Rothkopf states even more dramatically that “Obama’s decision may have done more—for better or worse—to dial back the imperial presidency than anything his predecessors or Congress have done for decades.” If this claim is correct, it will be welcome news to those concerned about the growth of executive power and a matter of concern for those who are fans of robust executive unilateralism. Unfortunately, the commentators making this claim do not identify the mechanism through which the weakening of presidential war authority will occur and have relied instead only on vague intuitions. As an initial matter, we need to bracket the issue of whether Obama’s action will weaken his own power as a political matter. This is a complicated issue: on the one hand, it may signal weakness both to Congress and to other nations; on the other hand, if he obtains congressional authorization, he may be in an ultimately stronger political position, as Jack Goldsmith has pointed out. As I understand it, the claim being made by Spiro, Rothkopf, and others is that the power of the presidency more generally is being weakened. How might this happen? Not through an influence on judicial doctrine: Although courts sometimes take account of historic governmental practices when assessing the scope of presidential authority, they have consistently invoked limitations on standing and ripeness, as well as the political question doctrine, to avoid addressing constitutional issues relating to war powers. In the absence of judicial review, what is the causal mechanism by which the “precedent” of Obama seeking congressional authorization for the action in Syria could constrain future presidential action? When judicial review is unavailable, the most obvious way in which the President is constrained is through the political process—pressure from Congress, the public, his party, etc. In an extreme case, this pressure could take the form of impeachment proceedings, but it does not take such an extreme case for the pressure to have a significant effect on presidential decisionmaking. Indeed, it is easy to think of political considerations that might have motivated Obama to go to Congress with respect to Syria. That’s all fairly clear, but what is unclear is how a non-judicial precedent, such as Obama’s decision to seek congressional authorization for Syria, will have an effect on later decisions with respect to the use of force. The intuition, I think, is that Obama’s action will strengthen the hand of critics of later efforts by presidents to act unilaterally. It will give the critics more “ammunition,” so to speak. But why is this so, and what is meant, specifically, by “ammunition”? Obama claims that he is seeking congressional authorization for policy reasons, not because he is required to do so, and a later president is likely to reiterate that explanation. Moreover, if Obama is seeking congressional authorization for Syria because of political considerations (weak international and domestic support, public weariness about war, etc.), why would a later president feel compelled to follow that precedent when those political considerations do not apply? It is easier to imagine a constraining precedential effect, I think, if Congress votes down an authorization bill on Syria, and the President then declines to take action. After all, Obama has already stated that he has made a decision as Commander in Chief to use force. If he responds to a negative vote in Congress by not doing so, it might seem like a concession against interest that he lacks authority to act when Congress is opposed. Even if this did produce a constraining precedent, it would have limited effect, since it would not apply when (as is often the case) Congress does not take action one way or the other. But even here, the mechanism of the constraint is uncertain: Obama would likely claim that he was declining to take action for political reasons, such as the reduced likelihood of success created by the disunity between the branches, or the passage of time, or the lack of sufficient international support. Why would a future president facing different circumstances feel constrained by Obama’s inaction?

impact

Prez powers key to resolve Ukraine dispute

Edelson 3/21 (Chris Edelson is an Assistant Professor of Government in American University’s School of Public Affairs. His research focuses on presidential power and other questions of U.S. constitutional interpretation. “”President Obama and the constitutional power to declare peace” March 21, 2014, Constitution Daily) 

President Obama has announced that the United States will not be “getting into a military excursion in Ukraine”.  While making clear that he rejects the legitimacy of Russia’s actions, Obama is emphasizing diplomacy and sanctions, in coordination with U.S. allies.  This is a wise approach—taking military action against Russia could lead to serious miscalculations and errors (in fact, even non-military initiatives carry risk).  The American public seems to recognize this—polling shows Americans support sanctions but overwhelmingly reject the idea of military action.

But, policy considerations aside, does President Obama have the constitutional authority to effectively “declare peace” against Russia?  It may very well make sense, in this case, to reject the use of military force—but does that mean the president can always take such action, recognizing a state of peace that prevents Congress from declaring war?  There is precedent here, and though it does not necessarily give a clear answer, it may provide helpful guidelines.

In 1793, with Great Britain at war with revolutionary France, there was a question as to whether the new United States had a treaty obligation requiring it to assist France, which had helped the United States gain independence from Britain.  Rather than consulting Congress (which was not in session), President George Washington turned to his cabinet for advice.  Although Secretary of the Treasury Alexander Hamilton and Secretary of State Thomas Jefferson had very different views about republican France, they agreed that Washington could issue a proclamation requiring American citizens to stay out of the conflict, and threatening criminal prosecution of any Americans who became involved by supporting one side or the other.  Jefferson argued that the proclamation should avoid using the word “neutrality”, and Washington agreed –though the proclamation issued in 1793 is known as Washington’s Neutrality Proclamation.

After Washington issued his proclamation, critics argued that Washington had exceeded his powers by acting unilaterally.  The famous “Pacificus-Helvidius” debate between Alexander Hamilton and James Madison ensued.  Hamilton argued that Washington, as president, possessed all the “executive power”, as provided in Article II—apart from power traditionally considered “executive” but expressly assigned to Congress by the Constitution (e.g. the power to declare war or ratify treaties).

Hamilton reasoned that, because the power to interpret treaties (outside of litigation) and declare neutrality is not expressly assigned to any other branch, it must belong to the president as part of the executive power.  He observed, however, that the President and Congress have “overlapping or concurrent powers” in this area.  When the president acts first (as Washington had) by “declaring peace”, Congress is not bound to defer to the president’s decision, although Hamilton argued that Congress should consider the president’s initial action as having “establish[ed] an antecedent state of things which ought to weigh in [any subsequent] legislative decisions.”  In other words, Congress should take into account what the president had done before changing course.

Madison (supported by Jefferson) objected that Hamilton was attempting to assign the “royal prerogatives [of] the British [king]” to the American president.  In fact, Hamilton had not gone so far as Madison suggested—Hamilton clearly recognized limits on presidential power that did not constrain the British executive, and he rejected the idea of plenary presidential power by emphasizing that Congress remained free to declare war even after Washington had issued his proclamation.  But Madison and Jefferson were surely right to worry that Hamilton’s model—the president may act first, and Congress must take into consideration what the president has done before acting itself—might allow the president to force Congress’s hand by taking unilateral action that Congress could not easily undo.

The same concerns apply today (in fact, there is a similar question regarding the meaning of an international agreement that could compel the U.S. to come to Ukraine’s aid).  If President Obama—and, of course, his successors—have the authority to unilaterally rule out military action in a certain context, could they make it more difficult for Congress to act?

Perhaps this is not a concern, given the many cautionary tales that warn against the use of military force.  Presidential authority to “declare peace” may not seem dangerous.  However, the principle established may be a dangerous one—the principle that, on matters of war and peace, the president may act unilaterally, without Congress’s approval.  This is not what Hamilton had in mind—he recognized that “the Legislature can alone declare war, can alone actually transfer the nation from a state of Peace to a state of War”.  But advocates of broad presidential power have gone beyond what Hamilton envisioned, claiming that presidents have unilateral authority not only to declare peace but to authorize the use of military force.  President Obama has claimed that authority himself.

Much bigger risk of their Russia link

Shrum 3/10 (Robert Shrum, former Georgetown debater, senior fellow at NYU and has now been appointed Warschaw Professor of the Practice of Politics at the University of Southern California, “Obama’s All Eisenhower On Russia” March 10, 2014, The Daily Beast) 

Like Ike before him, Obama’s non-moves against Russia are the right moves.
A regime in thrall to Moscow is forced out by a popular uprising; the Kremlin promises not to intervene, and even announces a troop withdrawal. Within days, Russian forces stealthily begin to move in, then pour across the border. A whole swath of territory is reincorporated into what Ronald Reagan called "the evil empire."

The place was Hungary; the year was 1956; the American president was Dwight Eisenhower, who expressed "shock and dismay" at the Soviet invasion, but refused an armed American response. It was simply too dangerous, too unthinkable, in the atomic age—unless the most vital of U.S. interests were at stake. Even then, Ike once angrily explained to his hawkish advisor Lewis Strauss: "There's just no point in talking about 'winning' a nuclear war."

In fact, the Eisenhower administration had misread and then mismanaged the early and successful steps of the Hungarian revolt, at first denouncing its leader Imre Nagy on Radio Free Europe as a Soviet "Trojan horse," in the phrase of the Eisenhower biographer Peter Lyons. Nagy would subsequently be hanged after a secret, Soviet-dictated trial. And the Kremlin ordered massive forces in as revolutionaries prompted by American "propaganda," Lyons writes, pressured Hungary to the "right"; the new regime had suddenly threatened to withdraw from the Warsaw Pact.

As the uprising was crushed, President Eisenhower even declined to impose sanctions—which would have had far less impact then, when the Soviet Union was economically isolated to a considerable extent. Ironically, at the same time, he did countenance sanctions against Britain and France to compel troop withdrawal from Egypt, which they had invaded to seize control of the Suez Canal. The sanctions continued after a cease-fire; Eisenhower was adamant: They wouldn't be lifted until the invading troops were gone. The British and French, who would soon leave, in the meantime, had to impose oil rationing.

But whatever mistakes his administration may have made, at the heart of the matter, the fundamental question of intervention against the Soviets, Eisenhower was restrained—and eminently right. Barack Obama has followed that path in Ukraine, and so has every other American president confronted with a similar move from Moscow. And while sanctions today may have more bite, even they are unlikely to last. There are too many vital issues on the table—from Iran to Syria to arms control—just as there were when Ike's Vice President Richard Nixon visited Moscow in 1959, and Soviet leader Nikita Khrushchev was invited to tour the U.S. a few months later and just 15 months after Imre Nagy was hanged.

It isn't pretty, but it's realpolitik. To Eisenhower, and his successors, the bottom line has been the same: increasing the chance of nuclear conflict is unacceptable when Soviet or Russian misconduct, however shameful or egregious, affects the near periphery of Moscow's influence and the less urgent bounds of America's interests. (As Suez demonstrated, it was a lot easier to be tough on allies than on a potentially mortal adversary.)

Thus Lyndon Johnson, as he reported in his memoirs, decided "there was nothing we could do immediately" about the 1968 Soviet invasion of Czechoslovakia—and the non-immediate response would "be no announcements about [Johnson] visiting the Soviet Union or...nuclear talks." Not long after, Nixon, now president in his own right, reprised  the Eisenhower model, opening intense arms control negotiations with the Soviets and making his own historic visit to Moscow.

And what of George W. Bush, who had famously said of Vladimir Putin: "I looked him in the eyes; I found him to be very straightforward and trustworthy…”?

Bush took carefully modulated steps when Putin straightforwardly invaded the nation of Georgia in 2008. He dispatched some ships to the region along with humanitarian aid and, like LBJ, deferred planned discussions on nuclear weaponry.

The playbook is pretty clear. Bush followed it and that was it—despite the provocative comment of his party's presidential nominee John McCain that "we are all Georgians" and McCain's wish that Georgia was a member of NATO, which would have mandated American military action.
To be sure, the world is different than it was in 1956. Russia is not the Soviet Union, but the impulse to empire or at least to dominate its sphere of influence remains—and so does its arsenal of 1,800 operational strategic nuclear weapons. In an interconnected world, denying visas to Russian officials and oligarchs will hurt them—and imposing economic sanctions could damage a "Russian economy…already slumping toward a recession."

But Western European enterprises, and to a lesser extent American ones, have major interests in Russia and Russian trade—and Russian natural gas powers warm much of

the continent from Prague to Berlin and Rome. Moscow can deploy its own sanctions. And again, would sanctions last in the face of other dangers? To put it bluntly, which is more important to our national future: slapping the Kremlin or preventing a nuclear Iran, an outcome which depends on a measure of Russian cooperation?

There is one other difference here that counts, and it doesn't argue for armed force or a new and prolonged Cold War: Crimea, whose official annexation to Russia may now be inexorable, has a population that is nearly 60 percent ethnically Russian, and only 24 percent Ukrainian. Unlike Hungary, what's happening there is not a revolt against Moscow, but a popular movement to return to and ratify Russian rule.

In a sense, the present crisis is the unhappy posthumous gift of Khrushchev, who also brought us the most dangerous confrontation in history: the Cuban missile crisis. To commemorate the 300th anniversary of Crimea "joining" the Russian Empire, Khrushchev issued a decree in 1954 that instantly lifted the peninsula out of the Russian Soviet Republic and "gave" it to the Ukrainian Soviet Republic. The gift was a cynical, symbolic, and contentless gambit in a monolithic USSR. But with the dissolution of the Soviet Union, an independent Ukraine took with it millions of Russians—many of them resentful ever since, many in Crimea now who, as Putin's agents exploited their feelings, were provoked to resistance by the rise of an apparently anti-Russian central government in Kiev. There are Crimeans who won't vote to leave Ukraine, but they are a minority.

None of this—or the presence of the Russia's Black Sea naval base on the peninsula—justifies Putin's breach of international borders and international law. But past aggressions against Hungary, Czechoslovakia, and Georgia were plainly Illegal as well. President Obama, like other presidents before him, has reacted in a proportionate way that recognizes what's possible, what's prudent, and what's essential to advancing larger American purposes and avoiding a great power conflict with unpredictable and even catastrophic consequences.

2NR

2nr cards

Pursuit of hegemony’s locked-in

Zach Dorfman 12, assistant editor of Ethics and International Affairs, the journal of the Carnegie Council, and co-editor of the Montreal Review, “What We Talk About When We Talk About Isolationism”, May 18, http://dissentmagazine.org/online.php?id=605
The rise of China notwithstanding, the United States remains the world’s sole superpower. Its military (and, to a considerable extent, political) hegemony extends not just over North America or even the Western hemisphere, but also Europe, large swaths of Asia, and Africa. Its interests are global; nothing is outside its potential sphere of influence. There are an estimated 660 to 900 American military bases in roughly forty countries worldwide, although figures on the matter are notoriously difficult to ascertain, largely because of subterfuge on the part of the military. According to official data there are active-duty U.S. military personnel in 148 countries, or over 75 percent of the world’s states. The United States checks Russian power in Europe and Chinese power in South Korea and Japan and Iranian power in Iraq, Afghanistan, and Turkey. In order to maintain a frigid peace between Israel and Egypt, the American government hands the former $2.7 billion in military aid every year, and the latter $1.3 billion. It also gives Pakistan more than $400 million dollars in military aid annually (not including counterinsurgency operations, which would drive the total far higher), Jordan roughly $200 million, and Colombia over $55 million.

U.S. long-term military commitments are also manifold. It is one of the five permanent members of the UN Security Council, the only institution legally permitted to sanction the use of force to combat “threats to international peace and security.” In 1949 the United States helped found NATO, the first peacetime military alliance extending beyond North and South America in U.S. history, which now has twenty-eight member states. The United States also has a trilateral defense treaty with Australia and New Zealand, and bilateral mutual defense treaties with Japan, Taiwan, the Philippines, and South Korea. It is this sort of reach that led Madeleine Albright to call the United States the sole “indispensible power” on the world stage.

The idea that global military dominance and political hegemony is in the U.S. national interest—and the world’s interest—is generally taken for granted domestically.  Opposition to it is limited to the libertarian Right and anti-imperialist Left, both groups on the margins of mainstream political discourse. Today, American supremacy is assumed rather than argued for: in an age of tremendous political division, it is a bipartisan first principle of foreign policy, a presupposition. In this area at least, one wishes for a little less agreement.

In Promise and Peril: America at the Dawn of a Global Age, Christopher McKnight Nichols provides an erudite account of a period before such a consensus existed, when ideas about America’s role on the world stage were fundamentally contested. As this year’s presidential election approaches, each side will portray the difference between the candidates’ positions on foreign policy as immense. Revisiting Promise and Peril shows us just how narrow the American worldview has become, and how our public discourse has become narrower still.

Nichols focuses on the years between 1890 and 1940, during America’s initial ascent as a global power. He gives special attention to the formative debates surrounding the Spanish-American War, U.S. entry into the First World War, and potential U.S. membership in the League of Nations—debates that were constitutive of larger battles over the nature of American society and its fragile political institutions and freedoms. During this period, foreign and domestic policy were often linked as part of a cohesive political vision for the country. Nichols illustrates this through intellectual profiles of some of the period’s most influential figures, including senators Henry Cabot Lodge and William Borah, socialist leader Eugene Debs, philosopher and psychologist William James, journalist Randolph Bourne, and the peace activist Emily Balch. Each of them interpreted isolationism and internationalism in distinct ways, sometimes deploying the concepts more for rhetorical purposes than as cornerstones of a particular worldview.

Today, isolationism is often portrayed as intellectually bankrupt, a redoubt for idealists, nationalists, xenophobes, and fools. Yet the term now used as a political epithet has deep roots in American political culture. Isolationist principles can be traced back to George Washington’s farewell address, during which he urged his countrymen to steer clear of “foreign entanglements” while actively seeking nonbinding commercial ties. (Whether economic commitments do in fact entail political commitments is another matter.) Thomas Jefferson echoed this sentiment when he urged for “commerce with all nations, [and] alliance with none.” Even the Monroe Doctrine, in which the United States declared itself the regional hegemon and demanded noninterference from European states in the Western hemisphere, was often viewed as a means of isolating the United States from Europe and its messy alliance system.

In Nichols’s telling, however, modern isolationism was born from the debates surrounding the Spanish-American War and the U.S. annexation of the Philippines. Here isolationism began to take on a much more explicitly anti-imperialist bent. Progressive isolationists such as William James found U.S. policy in the Philippines—which it had “liberated” from Spanish rule just to fight a bloody counterinsurgency against Philippine nationalists—anathema to American democratic traditions and ideas about national self-determination.

As Promise and Peril shows, however, “cosmopolitan isolationists” like James never called for “cultural, economic, or complete political separation from the rest of the world.” Rather, they wanted the United States to engage with other nations peacefully and without pretensions of domination. They saw the United States as a potential force for good in the world, but they also placed great value on neutrality and non-entanglement, and wanted America to focus on creating a more just domestic order. James’s anti-imperialism was directly related to his fear of the effects of “bigness.” He argued forcefully against all concentrations of power, especially those between business, political, and military interests. He knew that such vested interests would grow larger and more difficult to control if America became an overseas empire.

Others, such as “isolationist imperialist” Henry Cabot Lodge, the powerful senator from Massachusetts, argued that fighting the Spanish-American War and annexing the Philippines were isolationist actions to their core. First, banishing the Spanish from the Caribbean comported with the Monroe Doctrine; second, adding colonies such as the Philippines would lead to greater economic growth without exposing the United States to the vicissitudes of outside trade. Prior to the Spanish-American War, many feared that the American economy’s rapid growth would lead to a surplus of domestic goods and cause an economic disaster. New markets needed to be opened, and the best way to do so was to dominate a given market—that is, a country—politically. Lodge’s defense of this “large policy” was public and, by today’s standards, quite bald. Other proponents of this policy included Teddy Roosevelt (who also believed that war was good for the national character) and a significant portion of the business class. For Lodge and Roosevelt, “isolationism” meant what is commonly referred to today as “unilateralism”: the ability for the United States to do what it wants, when it wants.

Other “isolationists” espoused principles that we would today call internationalist. Randolph Bourne, a precocious journalist working for the New Republic, passionately opposed American entry into the First World War, much to the detriment of his writing career. He argued that hypernationalism would cause lasting damage to the American social fabric. He was especially repulsed by wartime campaigns to Americanize immigrants. Bourne instead envisioned a “transnational America”: a place that, because of its distinct cultural and political traditions and ethnic diversity, could become an example to the rest of the world. Its respect for plurality at home could influence other countries by example, but also by allowing it to mediate international disputes without becoming a party to them. Bourne wanted an America fully engaged with the world, but not embroiled in military conflicts or alliances.

This was also the case for William Borah, the progressive Republican senator from Idaho. Borah was an agrarian populist and something of a Jeffersonian: he believed axiomatically in local democracy and rejected many forms of federal encroachment. He was opposed to extensive immigration, but not “anti-immigrant.” Borah thought that America was strengthened by its complex ethnic makeup and that an imbalance tilted toward one group or another would have deleterious effects. But it is his famously isolationist foreign policy views for which Borah is best known. As Nichols writes:

He was consistent in an anti-imperialist stance against U.S. domination abroad; yet he was ambivalent in cases involving what he saw as involving obvious national interest….He also without fail argued that any open-ended military alliances were to be avoided at all costs, while arguing that to minimize war abroad as well as conflict at home should always be a top priority for American politicians.

Borah thus cautiously supported entry into the First World War on national interest grounds, but also led a group of senators known as “the irreconcilables” in their successful effort to prevent U.S. entry into the League of Nations. His paramount concern was the collective security agreement in the organization’s charter: he would not assent to a treaty that stipulated that the United States would be obligated to intervene in wars between distant powers where the country had no serious interest at stake.

Borah possessed an alternative vision for a more just and pacific international order. Less than a decade after he helped scuttle American accession to the League, he helped pass the Kellogg-Briand Pact (1928) in a nearly unanimous Senate vote. More than sixty states eventually became party to the pact, which outlawed war between its signatories and required them to settle their disputes through peaceful means. Today, realists sneer at the idealism of Kellogg-Briand, but the Senate was aware of the pact’s limitations and carved out clear exceptions for cases of national defense. Some supporters believed that, if nothing else, the law would help strengthen an emerging international norm against war. (Given what followed, this seems like a sad exercise in wish-fulfillment.) Unlike the League of Nations charter, the treaty faced almost no opposition from the isolationist bloc in the Senate, since it did not require the United States to enter into a collective security agreement or abrogate its sovereignty. This was a kind of internationalism Borah and his irreconcilables could proudly support.

The United States today looks very different from the country in which Borah, let alone William James, lived, both domestically (where political and civil freedoms have been extended to women, African Americans, and gays and lesbians) and internationally (with its leading role in many global institutions). But different strains of isolationism persist. Newt Gingrich has argued for a policy of total “energy independence” (in other words, domestic drilling) while fulminating against President Obama for “bowing” to the Saudi king. While recently driving through an agricultural region of rural Colorado, I saw a giant roadside billboard calling for American withdrawal from the UN.

Yet in the last decade, the Republican Party, with the partial exception of its Ron Paul/libertarian faction, has veered into such a belligerent unilateralism that its graybeards—one of whom, Senator Richard Lugar of Indiana, just lost a primary to a far-right challenger partly because of his reasonableness on foreign affairs—were barely able to ensure Senate ratification of a key nuclear arms reduction treaty with Russia. Many of these same people desire a unilateral war with Iran.

And it isn’t just Republicans. Drone attacks have intensified in Yemen, Pakistan, and elsewhere under the Obama administration. Massive troop deployments continue unabated. We spend over $600 billion dollars a year on our military budget; the next largest is China’s, at “only” around $100 billion. Administrations come and go, but the national security state appears here to stay.

Terrorists won’t use WMD

Forest 12 (James, PhD and Director of Terrorism Studies and an associate professor at the United States Military Academy, “Framework for Analyzing the Future Threat of WMD Terrorism,” Journal of Strategic Security, Volume 5, Number 4, Article 9, Winter 2012, http://scholarcommons.usf.edu/cgi/viewcontent.cgi?article=1193&context=jss) **NOTE---CBRN weapon = chemical, biological, radiological or nuclear weapon
The terrorist group would additionally need to consider whether a WMD attack would be counterproductive by generating, for example, condemnation among the group's potential supporters. This possible erosion in support, in turn, would degrade the group's political legitimacy among its constituencies, who are viewed as critical to the group's long-term survival. By crossing this WMD threshold, the group could feasibly undermine its popular support, encouraging a perception of the group as deranged mass murders, rather than righteous vanguards of a movement or warriors fighting for a legitimate cause.16 The importance of perception and popular support—or at least tolerance—gives a group reason to think twice before crossing the threshold of catastrophic terrorism. A negative perception can impact a broad range of critical necessities, including finances, safe haven, transportation logistics, and recruitment.
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 Many terrorist groups throughout history have had to learn this lesson the hard way; the terrorist groups we worry about most today have learned from the failures and mistakes of the past, and take these into consideration in their strategic deliberations. Furthermore, a WMD attack could prove counterproductive by provoking a government (or possibly multiple governments) to significantly expand their efforts to destroy the terrorist group. Following a WMD attack in a democracy, there would surely be a great deal of domestic pressure on elected leaders to respond quickly and with a massive show of force. A recognition of his reality is surely a constraining factor on Hezbollah deliberations about attacking Israel, or the Chechen's deliberations about attacking Russia, with such a weapon.
No impact – every actor has incentives to overstate consequences 
Farley 11, assistant professor at the Patterson School of Diplomacy and International Commerce at the University of Kentucky, (Robert, "Over the Horizon: Iran and the Nuclear Paradox," 11-16, www.worldpoliticsreview.com/articles/10679/over-the-horizon-iran-and-the-nuclear-paradox) 

But states and policymakers habitually overestimate the impact of nuclear weapons. This happens among both proliferators and anti-proliferators. Would-be proliferators seem to expect that possessing a nuclear weapon will confer “a seat at the table” as well as solve a host of minor and major foreign policy problems. Existing nuclear powers fear that new entrants will act unpredictably, destabilize regions and throw existing diplomatic arrangements into flux. These predictions almost invariably turn out wrong; nuclear weapons consistently fail to undo the existing power relationships of the international system. 

The North Korean example is instructive. In spite of the dire warnings about the dangers of a North Korean nuclear weapon, the region has weathered Pyongyang’s nuclear proliferation in altogether sound fashion. Though some might argue that nukes have “enabled” North Korea to engage in a variety of bad behaviors, that was already the case prior to its nuclear test. The crucial deterrent to U.S. or South Korean action continues to be North Korea’s conventional capabilities, as well as the incalculable costs of governing North Korea after a war. Moreover, despite the usual dire predictions of nonproliferation professionals, the North Korean nuclear program has yet to inspire Tokyo or Seoul to follow suit. The DPRK’s program represents a tremendous waste of resources and human capital for a poor state, and it may prove a problem if North Korea endures a messy collapse. Thus far, however, the effects of the arsenal have been minimal.

Israel represents another case in which the benefits of nuclear weapons remain unclear. Although Israel adopted a policy of ambiguity about its nuclear program, most in the region understood that Israel possessed nuclear weapons by the late-1960s. These weapons did not deter Syria or Egypt from launching a large-scale conventional assault in 1973, however. Nor did they help the Israeli Defense Force compel acquiescence in Lebanon in 1982 or 2006. Nuclear weapons have not resolved the Palestinian question, and when it came to removing the Saddam Hussein regime in Iraq, Israel relied not on its nuclear arsenal but on the United States to do so -- through conventional means -- in 2003. Israeli nukes have thus far failed to intimidate the Iranians into freezing their nuclear program. Moreover, Israel has pursued a defense policy designed around the goal of maintaining superiority at every level of military escalation, from asymmetrical anti-terror efforts to high-intensity conventional combat. Thus, it is unclear whether the nuclear program has even saved Israel any money. 

The problem with nukes is that there are strong material and normative pressures against their use, not least because states that use nukes risk incurring nuclear retaliation. Part of the appeal of nuclear weapons is their bluntness, but for foreign policy objectives requiring a scalpel rather than a sledgehammer, they are useless. As a result, states with nuclear neighbors quickly find that they can engage in all manner of harassment and escalation without risking nuclear retaliation. The weapons themselves are often more expensive than the foreign policy objectives that they would be used to attain. Moreover, normative pressures do matter. Even “outlaw” nations recognize that the world views the use of nuclear -- not to mention chemical or biological -- weapons differently than other expressions of force. And almost without exception, even outlaw nations require the goodwill of at least some segments of the international community. 

Given all this, it is not at all surprising that many countries eschew nuclear programs, even when they could easily attain nuclear status. Setting aside the legal problems, nuclear programs tend to be expensive, and they provide relatively little in terms of foreign policy return on investment. Brazil, for example, does not need nuclear weapons to exercise influence in Latin America or deter its rivals. Turkey, like Germany, Japan and South Korea, decided a long time ago that the nuclear “problem” could be solved most efficiently through alignment with an existing nuclear power. 

Why do policymakers, analysts and journalists so consistently overrate the importance of nuclear weapons? The answer is that everyone has a strong incentive to lie about their importance. The Iranians will lie to the world about the extent of their program and to their people about the fruits of going nuclear. The various U.S. client states in the region will lie to Washington about how terrified they are of a nuclear Iran, warning of the need for “strategic re-evaluation,” while also using the Iranian menace as an excuse for brutality against their own populations. Nonproliferation advocates will lie about the terrors of unrestrained proliferation because they do not want anyone to shift focus to the manageability of a post-nuclear Iran. The United States will lie to everyone in order to reassure its clients and maintain the cohesion of the anti-Iran block. 

None of these lies are particularly dishonorable; they represent the normal course of diplomacy. But they are lies nevertheless, and serious analysts of foreign policy and international relations need to be wary of them. 

Nonproliferation is a good idea, if only because states should not waste tremendous resources on weapons of limited utility. Nuclear weapons also represent a genuine risk of accidents, especially for states that have not yet developed appropriately robust security precautions. Instability and collapse in nuclear states has been harrowing in the past and will undoubtedly be harrowing in the future. All of these threats should be taken seriously by policymakers. Unfortunately, as long as deception remains the rule in the practice of nuclear diplomacy, exaggerated alarmism will substitute for a realistic appraisal of the policy landscape. 
Obama has doubled down on multilat now, which disproves uniqueness for the turn cause we just maintain squo CMR – it also solves their impact
World Outline, postgraduate student in international affairs at King’s College, 1/24/2012

[“How valuable is multilateral diplomacy in a post-9/11 world?,” http://worldoutline.wordpress.com/2012/01/24/how-valuable-is-multilateral-diplomacy-in-a-post-911-world/]

At the turn of the last century, 189 world leaders convened at the Millennium Summit and approved the Millennium Declaration which outlined eight specific goals that the United Nations was to achieve by 2015.[4] Yet, just a year later the 9/11 terrorist attacks tilted the world upon its head. The Security Council was rallied into action after the attacks and unanimously backed the United States against the threat which had caused so much devastation.[5] However, a wounded United States became increasingly relentless and unilateral in their ‘War on Terror’; when the Security Council refused to authorise a US attack upon an allegedly nuclear-armed Iraq, the United States, led by George. W. Bush, launched the assault anyway without UN approval.[6] This has been referred to as the ‘crisis of multilateralism’, as the United States undermined the very institution of which it is the biggest financial contributor and the most influential player.[7] If the founding member of the UN was refusing to follow the guidelines of the institution then why should other states follow the rules? This act set a worrying precedent for the rest of the world and, as Kofi Annan asserted, ‘undermined confidence in the possibility of collective responses to our common problems’.[8] Other instances of American unilateralism are Bush’s abstention from the Human Rights Council, his refusal to sign the Kyoto Protocol and the US departure from the Comprehensive Test Ban Treaty. The United States was losing sight of the benefits that multilateral diplomacy has to offer. However, the arrival of Barack Obama at the Oval Office has revived multilateral values within US foreign policy. The Obama administration has realised that it must now engage with the UN and this has marked a ‘transitional moment in the history of multilateralism’.[9] In his 2010 National Security Strategy, Obama acknowledged the fact that the US had been successful after the Second World War by pursuing their interests within multilateral forums such as the United Nations and not outside of them.[10] The global financial crisis of 2008 and the European Union’s sovereign debt crisis have demonstrated just how interdependent the economies of the western world are and these crises have created an age of austerity in which multilateralism is needed more than ever before.[11] The US has overstretched its resources and is now currently winding down two wars in Afghanistan and Iraq; they have realised that they simply do not have the means to conduct their foreign affairs exclusively anymore. Clear indications of Washington’s improved multilateral engagement with the UN since Obama’s inauguration, and the changing attitude in US foreign policy, are the economic sanctions negotiated over Iran, Obama’s decision for the US to join the Human Rights Council and, more specifically, its participation in the recent Libya mission. In Libya, the US provided support for the mission, yet played a subdued role in the campaign, allowing its European counterparts to take the lead. In contrast to his predecessor, Obama is displaying pragmatism rather than sentimentalism in his search for partners, making alliances in order to adapt to the emerging multipolar world; this is typified by Obama’s recent visit to the Asia-Pacific and his tour of South America (Brazil, Chile and El Salvador) in 2010. For the time being, US unipolarity looks to be a thing of the past; its foreign policy is changing from Bush’s unilateralism at the start of the century to a more multilateral approach
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 at the beginning of a new decade under Obama.[12] This is the correct precedent that the most powerful nation in the world should be setting for other states to follow. The fact that the US is now engaging with the UN to counter global problems has restored the credibility that the UN had lost after the Iraq debacle and, by setting this example, other nations will follow suit and the international community as a whole can only benefit. From this change in US foreign policy, it is clear that multilateral diplomacy is of more value today than it was a decade ago.
