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Restrictions are limitations imposed on action–not reporting and monitoring

Schiedler-Brown ‘12

Jean, Attorney, Jean Schiedler-Brown & Associates, Appellant Brief of Randall Kinchloe v. States Dept of Health, Washington,  The Court of Appeals of the State of Washington, Division 1, http://www.courts.wa.gov/content/Briefs/A01/686429%20Appellant%20Randall%20Kincheloe%27s.pdf
3. The ordinary definition of the term "restrictions" also does not include the reporting and monitoring or supervising terms and conditions that are included in the 2001 Stipulation. Black's Law Dictionary, 'fifth edition,(1979) defines "restriction" as; A limitation often imposed in a deed or lease respecting the use to which the property may be put. The term "restrict' is also cross referenced with the term "restrain." Restrain is defined as; To limit, confine, abridge, narrow down, restrict, obstruct, impede, hinder, stay, destroy. To prohibit from action; to put compulsion on; to restrict; to hold or press back. To keep in check; to hold back from acting, proceeding, or advancing, either by physical or moral force, or by interposing obstacle, to repress or suppress, to curb. In contrast, the terms "supervise" and "supervisor" are defined as; To have general oversight over, to superintend or to inspect. See Supervisor. A surveyor or overseer. . . In a broad sense, one having authority over others, to superintend and direct. The term "supervisor" means an individual having authority, in the interest of the employer, to hire, transfer, suspend, layoff, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility to direct them, or to adjust their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but required the use of independent judgment. Comparing the above definitions, it is clear that the definition of "restriction" is very different from the definition of "supervision"-very few of the same words are used to explain or define the different terms. In his 2001 stipulation, Mr. Kincheloe essentially agreed to some supervision conditions, but he did not agree to restrict his license.

“Restriction on war powers authority” must limit presidential discretion
Lobel, 8 -  Professor of Law, University of Pittsburgh Law School (Jules, “Conflicts Between the Commander in Chief and Congress: Concurrent Power over the Conduct of War” 392 OHIO STATE LAW JOURNAL [Vol. 69:391, http://moritzlaw.osu.edu/students/groups/oslj/files/2012/04/69.3.lobel_.pdf) 

So  too, the congressional power to declare or authorize war has been long held to permit Congress to authorize and wage a limited war—“limited in place, in objects, and in time.” 63 When Congress places such restrictions on the President’s authority to wage war, it limits the President’s discretion to conduct battlefield operations. For example, Congress authorized President George H. W. Bush to attack Iraq in response to Iraq’s 1990 invasion of Kuwait, but it confined the President’s authority to the use of U.S. armed forces pursuant to U.N. Security Council resolutions directed to force Iraqi troops to leave Kuwait. That restriction would not have permitted the President to march into Baghdad after the Iraqi army had been decisively ejected from Kuwait, a limitation recognized by President Bush himself.64
“Authority” is the ex-ante allocation of decision rights

Garfagnini, ITAM School of Business, 10/15/2012
(Umberto, italics emphasis in original, “The Dynamics of Authority in Innovating Organizations,” https://editorialexpress.com/cgi-bin/conference/download.cgi?db_name=MWETFall2012&paper_id=62)
Why do organizations change their internal allocation of authority over time? We propose a simple theory in which innovation with a new technology generates an endogenous need for coordination among divisions. A division manager has private information about the expected productivity of new technologies, which can be communicated strategically to headquarters. The organization has an advantage in coordinating technologies across divisions and can only commit to an ex-ante allocation of decision rights (i.e., authority). When the importance of cross-divisional externalities is small and the organization's coordination advantage is moderate, we show that an organization can optimally delegate authority to a division manager initially and then later centralize authority.

Vote negative—

Limits–hundreds of policies raise the costs of Presidential authority – they allow all of them

Ground–the key question is overarching authority in future situations – not programmatic changes
Precision–it’s the most important distinction

Solum, professor of law at UCLA, 2003
(Lawrence, “Legal Theory Lexicon 001: Ex Ante & Ex Post,” http://lsolum.typepad.com/legal_theory_lexicon/2003/09/legal_theory_le_2.html)

If I had to select only one theoretical tool for a first-year law student to master, it would be the ex post/ex ante distinction. (Of course, this is cheating, because there is a lot packed into the distinction.) The terminology comes from law and economics, and here is the basic idea:

The ex post perspective is backward looking. From the ex post point of view, we ask questions like: Who acted badly and who acted well? Whose rights were violated? Roughly speaking, we associated the ex post perspective with fairness and rights. The ex post perspective in legal theory is also loosely connected with deontological approaches to moral theory. In general jurisprudence, we might associate the ex post perspective with legal formalism.

The ex ante perspective is forward looking. From the ex ante point of view, we ask questions like: What affect will this rule have on the future? Will decision of a case in this way produce good or bad consequences? Again, roughly speaking we associate the ex ante perspective with policy and welfare. The ex ante perspective in legal theory is loosely connected with consequentialist (or utilitarian or welfarist) approaches to moral theory. In general jurisprudence, we might associate the ex ante perspective with legal instrumentalism (or legal realism).

Topicality is a voting issue, or the aff will read a new uncontested aff every debate
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Plan destroys the entire targeted killing program and chain of command—collapses military effectiveness
Richard Klingler, 7/25/12, Bivens and/as Immunity: Richard Klingler Responds on Al-Aulaqi–and I Reply, www.lawfareblog.com/2012/07/bivens-andas-immunity-richard-klingler-responds-on-al-aulaqi-and-i-reply/
Steve’s post arguing that courts should recognize Bivens actions seeking damages from military officials based on wartime operations, including the drone strikes at issue in al-Aulaqi v. Obama, seemed to omit some essential legal and policy points. The post leaves unexplained why any judge might decline to permit a Bivens action to proceed against military officials and policymakers, but a fuller account indicates that barring such Bivens actions is sensible as a matter of national security policy and the better view of the law. A Bivens action is a damages claim, directed against individual officials personally for an allegedly unconstitutional act, created by the judiciary rather than by Congress. The particular legal issue is whether a suit addressing military operations implicates “special factors” that “counsel hesitation” in recognizing such claims (injunctions and relief provided by statute or the Executive Branch are unaffected by this analysis). In arguing that the answer is ‘no,’ the post (i) bases its Bivens analysis on how the Supreme Court “has routinely relied on the existence of alternative remedial mechanisms” in limiting Bivens relief; (ii) argues that the Bivens Court “originally intended” that there be some remedy for all Constitutional wrongs in the absence of an express statutory bar to relief; (iii) invokes the policy interest in dissuading military officials from acting unlawfully, and (iv) argues that courts should ensure that a remedy exists if an officer has no defenses to liability (such as immunity). The post’s first point, which underpins the legal analysis, is simply not correct. United States v. Stanley, the Supreme Court’s most recent and important Bivens case in the military context, directly rejected that argument: “it is irrelevant to a ‘special factors’ analysis whether the laws currently on the books afford Stanley, or any other particular serviceman, an ‘adequate’ federal remedy for his injuries. The ‘special factor’ that ‘counsels hesitation’ is … the fact that congressionally uninvited intrusion into military affairs by the judiciary is inappropriate.” Wilkie v. Robbins, too, expressly indicated that consideration of ‘special factors’ is distinct from consideration of alternative remedies and may bar a Bivens claim even where no remedy exists (and that in a Souter opinion for eight Justices). Similarly, the Bivens Court’s original intention is a poor basis for implying a damages claim in the military context. Justice Brennan in 1971 no doubt would have resisted the separation of powers principles reflected in cases that have since limited Bivens relief, especially for military matters. Instead, the relevant inquiry needs to address either first principles (did Congress intend a remedy and personal liability in this particular context? should judges imply one?) or the line of Supreme Court cases beginning with, but also authoritatively limiting, Bivens. There’s considerable support for denying a Bivens remedy under either of those analyses: for the former, support in the form of the presumptions deeply rooted in precedent and constitutional law that disfavor implied causes of action, as well as the legal and policy reasons that have traditionally shielded military officials from suit or personal liability; for the latter, Stanley, Chappell v. Wallace, Wilkie, the last thirty years of Supreme Court decisions that have all limited and declined to find a Bivens remedy, and various separation of powers cases pointing to a limited judicial role in military affairs. The post’s policy point regarding incentives that should be created for military officers to do no wrong is hardly as self-evident as the post claims. Congress has never accepted it in the decades since Stanley and has instead generally shielded military officials from personal financial liability for their service. Supreme Court and other cases from Johnson v. Eisentrager to Stanley to Ali v. Rumsfeld have elaborated the strong policy interest in not having military officials weigh the costs and prospects of litigation and thus fail to act decisively in the national interest. Many other Supreme Court cases have emphasized the potential adverse security consequences and limited judicial capabilities when military matters are litigated. The post criticizes Judge Wilkinson’s view of the adverse incentives that Bivens liability would create. That view is, however, supported by decades of Supreme Court and other precedent (and strong national security considerations) and was joined in that particular case, as in certain others, by a liberal jurist — while the post’s view is, well, popular in faculty lounges and among advocacy groups that would relish the opportunities to seek damages against military officers and policymakers. As for the post’s proposed test, it fails to account for either the Bivens case law addressed above or the separation of powers principles and litigation interests identified in the cases. It would simply require courts to determine facts and defenses, often in conditions of great legal uncertainty and following discovery, which begs the question whether Congress intended such litigation to proceed at all and fails to account for the costs of litigating military issues — to the chain of command, confidentiality, and operational effectiveness. As noted in Stanley, those harms arise whether the officer is eventually found liable or prevails. Those costs and the appropriate limits on the judicial role are recognized, too, in the separation of powers principles that run throughout national security cases – principles that jurists, even jurists sympathetic to the post’s perspective, should and will weigh as they resolve cases brought against military officials and policymakers.
Turns terrorism

Stuart Delery, Principal Deputy Assistant Attorney General Civil Division, 12/14/12, DEFENDANTS’ MOTION TO DISMISS, http://www.lawfareblog.com/wp-content/uploads/2012/12/MTD-AAA.pdf
First, the D.C. Circuit has repeatedly held that where claims directly implicate matters involving national security and particularly war powers, special factors counsel hesitation. See Doe, 683 F.3d at 394-95 (discussing the “strength of the special factors of military and national security” in refusing to infer remedy for citizen detained by military in Iraq); Ali, 649 F.3d at 773 (explaining that “the danger of obstructing U.S. national security policy” is a special factor in refusing to infer remedy for aliens detained in Iraq and Afghanistan (internal quotation and citation omitted)); Rasul v. Myers, 563 F.3d 527, 532 n.5 (D.C. Cir. 2009) (same for aliens detained at Guantánamo Bay). These cases alone should control Plaintiffs’ claims here. Plaintiffs challenge the alleged targeting of and missile strikes against members of AQAP in Yemen. Few cases more clearly present “the danger of obstructing U.S. national security policy” than this one. Ali, 649 F.3d at 773. Accordingly, national security considerations bar inferring a remedy for Plaintiffs’ claims.19 Second, Plaintiffs’ claims implicate the effectiveness of the military. As with national security, the D.C. Circuit has consistently held that claims threatening to undermine the military’s command structure and effectiveness present special factors. See Doe, 683 F.3d at 396; Ali, 649 F.3d at 773. Allowing a damages suit brought by the estate of a leader of AQAP against officials who allegedly targeted and directed the strike against him would fly in the face of explicit circuit precedent. As the court in Ali explained: “It would be difficult to devise more effective fettering of a field commander than to allow the very enemies he is ordered to reduce to submission to call him to account in his own civil courts and divert his efforts and attention from the military offensive abroad to the legal defensive at home.” 649 F.3d at 773 (quoting Eisentrager, 339 U.S. at 779). Moreover, allowing such suits to proceed “would diminish the prestige of our commanders, not only with enemies but with wavering neutrals.” Id.; see also Vance, 2012 WL 5416500 at *5 (“The Supreme Court’s principal point was that civilian courts should not interfere with the military chain of command . . . .”); Lebron, 670 F.3d at 553 (barring on special factors grounds Bivens claims by detained terrorist because suit would “require members of the Armed Services and their civilian superiors to testify in court as to each other’s decisions and actions” (citation and internal quotation omitted)). Creating a new damages remedy in the context of alleged missile strikes against enemy forces in Yemen would have the same, if not greater, negative outcome on the military as in the military detention context that is now well-trodden territory in this and other circuits. These suits “would disrupt and hinder the ability of our armed forces to act decisively and without hesitation in defense of our liberty and national interests.” Ali, 649 F.3d at 773 (citation and internal quotation omitted). To infuse such hesitation into the real-time, active-war decision-making of military officers absent authorization to do so from Congress would have profound implications on military effectiveness. This too warrants barring this new species of litigation.
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NSA reform is pass now, but it’s close – that’s key to surveillance

Siobhan Gorman, WSJ, 3/25/14, Consensus Nears to Overhaul NSA Phone Surveillance, online.wsj.com/news/articles/SB10001424052702304679404579461293671732298?mg=reno64-wsj&url=http%3A%2F%2Fonline.wsj.com%2Farticle%2FSB10001424052702304679404579461293671732298.html

The White House and congressional leaders have settled on comparable proposals for ending the government's mass collection of telephone records, signaling the eventual end of a practice that critics said had come to epitomize U.S. surveillance overreach in the post-9/11 era.

The proposals, offered in separate announcements on Tuesday, signified a rapidly expanding consensus among lawmakers, intelligence agencies and civil-liberties groups on how to overhaul the National Security Agency program.

But the developments didn't offer assurance of quick congressional passage, which would require support from lawmakers who favor more limitations on surveillance. Moving any legislation through Congress in an election year will be challenging, particularly highly sensitive bills.

Yet, the clock is ticking. If Congress doesn't approve a revamped version of the program, the current one is likely to end when the law that authorizes it expires next year, lawmakers say.

The emerging agreement, coming nine months after revelations by former NSA contractor Edward Snowden last year stoked international anger over U.S. spying practices, represents the most significant development in the debate to date. The proposals from the White House and House intelligence committee both would replace a system reliant on daily data feeds to the NSA with one that directs phone companies to conduct individual searches of their data on the NSA's behalf.

Losers lose

Loomis 7 (Dr. Andrew J. Loomis is a Visiting Fellow at the Center for a New American Security, and Department of Government at Georgetown University, “Leveraging legitimacy in the crafting of U.S. foreign policy”, March 2, 2007, pg 36-37, http://citation.allacademic.com//meta/p_mla_apa_research_citation/1/7/9/4/8/pages179487/p179487-36.php)

American political analyst Norman Ornstein writes of the domestic context, In a system where a President has limited formal power, perception matters. The reputation for success—the belief by other political actors that even when he looks down, a president will find a way to pull out a victory—is the most valuable resource a chief executive can have. Conversely, the widespread belief that the Oval Office occupant is on the defensive, on the wane or without the ability to win under adversity can lead to disaster, as individual lawmakers calculate who will be on the winning side and negotiate accordingly. In simple terms, winners win and losers lose more often than not. Failure begets failure. In short, a president experiencing declining amounts of political capital has diminished capacity to advance his goals. As a result, political allies perceive a decreasing benefit in publicly tying themselves to the president, and an increasing benefit in allying with rising centers of authority. A president’s incapacity and his record of success are interlocked and reinforce each other. Incapacity leads to political failure, which reinforces perceptions of incapacity. This feedback loop accelerates decay both in leadership capacity and defection by key allies. The central point of this review of the presidential literature is that the sources of presidential influence—and thus their prospects for enjoying success in pursuing preferred foreign policies—go beyond the structural factors imbued by the Constitution. Presidential authority is affected by ideational resources in the form of public perceptions of legitimacy. The public offers and rescinds its support in accordance with normative trends and historical patterns, non-material sources of power that affects the character of U.S. policy, foreign and domestic.

NSA surveillance authority key to prevent catastrophic cyber-attacks—reforms key to overall NSA role in cyber

Jack Goldsmith, Henry L. Shattuck Professor at Harvard Law School, 10/10/13, We Need an Invasive NSA, www.newrepublic.com/article/115002/invasive-nsa-will-protect-us-cyber-attacks
Ever since stories about the National Security Agency’s (NSA) electronic intelligence-gathering capabilities began tumbling out last June, The New York Times has published more than a dozen editorials excoriating the “national surveillance state.” It wants the NSA to end the “mass warehousing of everyone’s data” and the use of “back doors” to break encrypted communications. A major element of the Times’ critique is that the NSA’s domestic sweeps are not justified by the terrorist threat they aim to prevent.

At the end of August, in the midst of the Times’ assault on the NSA, the newspaper suffered what it described as a “malicious external attack” on its domain name registrar at the hands of the Syrian Electronic Army, a group of hackers who support Syrian President Bashar Al Assad. The paper’s website was down for several hours and, for some people, much longer. “In terms of the sophistication of the attack, this is a big deal,” said Marc Frons, the Times’ chief information officer. Ten months earlier, hackers stole the corporate passwords for every employee at the Times, accessed the computers of 53 employees, and breached the e-mail accounts of two reporters who cover China. “We brought in the FBI, and the FBI said this had all the hallmarks of hacking by the Chinese military,” Frons said at the time. He also acknowledged that the hackers were in the Times system on election night in 2012 and could have “wreaked havoc” on its coverage if they wanted.

Such cyber-intrusions threaten corporate America and the U.S. government every day. “Relentless assaults on America’s computer networks by China and other foreign governments, hackers and criminals have created an urgent need for safeguards to protect these vital systems,” the Times editorial page noted last year while supporting legislation encouraging the private sector to share cybersecurity information with the government. It cited General Keith Alexander, the director of the NSA, who had noted a 17-fold increase in cyber-intrusions on critical infrastructure from 2009 to 2011 and who described the losses in the United States from cyber-theft as “the greatest transfer of wealth in history.” If a “catastrophic cyber-attack occurs,” the Timesconcluded, “Americans will be justified in asking why their lawmakers ... failed to protect them.”

The Times editorial board is quite right about the seriousness of the cyber- threat and the federal government’s responsibility to redress it. What it does not appear to realize is the connection between the domestic NSA surveillance it detests and the governmental assistance with cybersecurity it cherishes. To keep our computer and telecommunication networks secure, the government will eventually need to monitor and collect intelligence on those networks using techniques similar to ones the Timesand many others find reprehensible when done for counterterrorism ends.

The fate of domestic surveillance is today being fought around the topic of whether it is needed to stop Al Qaeda from blowing things up. But the fight tomorrow, and the more important fight, will be about whether it is necessary to protect our ways of life embedded in computer networks.
Anyone anywhere with a connection to the Internet can engage in cyber-operations within the United States. Most truly harmful cyber-operations, however, require group effort and significant skill. The attacking group or nation must have clever hackers, significant computing power, and the sophisticated software—known as “malware”—that enables the monitoring, exfiltration, or destruction of information inside a computer. The supply of all of these resources has been growing fast for many years—in governmental labs devoted to developing these tools and on sprawling black markets on the Internet.

Telecommunication networks are the channels through which malware typically travels, often anonymized or encrypted, and buried in the billions of communications that traverse the globe each day. The targets are the communications networks themselves as well as the computers they connect—things like the Times’ servers, the computer systems that monitor nuclear plants, classified documents on computers in the Pentagon, the nasdaq exchange, your local bank, and your social-network providers.

To keep these computers and networks secure, the government needs powerful intelligence capabilities abroad so that it can learn about planned cyber-intrusions. It also needs to raise defenses at home. An important first step is to correct the market failures that plague cybersecurity. Through law or regulation, the government must improve incentives for individuals to use security software, for private firms to harden their defenses and share information with one another, and for Internet service providers to crack down on the botnets—networks of compromised zombie computers—that underlie many cyber-attacks. More, too, must be done to prevent insider threats like Edward Snowden’s, and to control the stealth introduction of vulnerabilities during the manufacture of computer components—vulnerabilities that can later be used as windows for cyber-attacks.

And yet that’s still not enough. The U.S. government can fully monitor air, space, and sea for potential attacks from abroad. But it has limited access to the channels of cyber-attack and cyber-theft, because they are owned by private telecommunication firms, and because Congress strictly limits government access to private communications. “I can’t defend the country until I’m into all the networks,” General Alexander reportedly told senior government officials a few months ago.

For Alexander, being in the network means having government computers scan the content and metadata of Internet communications in the United States and store some of these communications for extended periods. Such access, he thinks, will give the government a fighting chance to find the needle of known malware in the haystack of communications so that it can block or degrade the attack or exploitation. It will also allow it to discern patterns of malicious activity in the swarm of communications, even when it doesn’t possess the malware’s signature. And it will better enable the government to trace back an attack’s trajectory so that it can discover the identity and geographical origin of the threat.

Alexander’s domestic cybersecurity plans look like pumped-up versions of the NSA’s counterterrorism-related homeland surveillance that has sparked so much controversy in recent months. That is why so many people in Washington think that Alexander’s vision has “virtually no chance of moving forward,” as the Times recently reported. “Whatever trust was there is now gone,” a senior intelligence official told Times.

There are two reasons to think that these predictions are wrong and that the government, with extensive assistance from the NSA, will one day intimately monitor private networks.

The first is that the cybersecurity threat is more pervasive and severe than the terrorism threat and is somewhat easier to see. If the Times’ website goes down a few more times and for longer periods, and if the next penetration of its computer systems causes large intellectual property losses or a compromise in its reporting, even the editorial page would rethink the proper balance of privacy and security. The point generalizes: As cyber-theft and cyber-attacks continue to spread (and they will), and especially when they result in a catastrophic disaster (like a banking compromise that destroys market confidence, or a successful attack on an electrical grid), the public will demand government action to remedy the problem and will adjust its tolerance for intrusive government measures.

At that point, the nation’s willingness to adopt some version of Alexander’s vision will depend on the possibility of credible restraints on the NSA’s activities and credible ways for the public to monitor, debate, and approve what the NSA is doing over time.

Which leads to the second reason why skeptics about enhanced government involvement in the network might be wrong. The public mistrusts the NSA not just because of what it does, but also because of its extraordinary secrecy. To obtain the credibility it needs to secure permission from the American people to protect our networks, the NSA and the intelligence community must fundamentally recalibrate their attitude toward disclosure and scrutiny. There are signs that this is happening—and that, despite the undoubted damage he inflicted on our national security in other respects, we have Edward Snowden to thank.

Nuclear war

Andres and Breetz 11 Richard Andres, Professor of National Security Strategy at the National War College and a Senior Fellow and Energy and Environmental Security and Policy Chair in the Center for Strategic Research, Institute for National Strategic Studies, at the National Defense University, and Hanna Breetz, doctoral candidate in the Department of Political Science at The Massachusetts Institute of Technology, Small Nuclear Reactorsfor Military Installations:Capabilities, Costs, andTechnological Implications, www.ndu.edu/press/lib/pdf/StrForum/SF-262.pdf
More recently, awareness has been growing that the grid is also vulnerable to purposive attacks. A report sponsored by the Department of Homeland Security suggests that a coordinated cyberattack on the grid could result in a third of the country losing power for a period of weeks or months.9 Cyberattacks on critical infrastructure are not well understood. It is not clear, for instance, whether existing terrorist groups might be able to develop the capability to conduct this type of attack. It is likely, however, that some nation-states either have or are working on developing the ability to take down the U.S. grid. In the event of a war with one of these states, it is possible, if not likely, that parts of the civilian grid would cease to function, taking with them military bases located in affected regions. Government and private organizations are currently working to secure the grid against attacks; however, it is not clear that they will be successful. Most military bases currently have backup power that allows them to function for a period of hours or, at most, a few days on their own. If power were not restored after this amount of time, the results could be disastrous. First, military assets taken offline by the crisis would not be available to help with disaster relief. Second, during an extended blackout, global military operations could be seriously compromised; this disruption would be particularly serious if the blackout was induced during major combat operations. During the Cold War, this type of event was far less likely because the United States and Soviet Union shared the common understanding that blinding an opponent with a grid blackout could escalate to nuclear war. America’s current opponents, however, may not share this fear or be deterred by this possibility.
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Supreme Court is about to make a presidential power ruling to restrict Obama’s appointment power 

Lyle Denniston, SCOTUS Blog, 1/13/14, Argument recap: An uneasy day for presidential power, www.scotusblog.com/2014/01/argument-recap-an-uneasy-day-for-presidential-power/

Seeming a bit troubled about allowing the Senate to have an on-off switch on the president’s power to temporarily fill vacant government posts, the Supreme Court on Monday indicated that it may yet allow just that. Even some of the Justices whose votes the government almost certainly needs to salvage an important presidential power were more than skeptical. A ninety-three-minute hearing on the Constitution’s grant of power to the president to make short-term appointments to fill vacancies was at times a somewhat anxious exploration of whether history or constitutional text should govern the extent of that power. On balance, text seemed to be winning out, and that appeared to favor the Senate more than the White House. Perhaps the most unfortunate moment for presidential authority was a comment by Justice Stephen G. Breyer that modern Senate-White House battles over nominations were a political problem, not a constitutional problem. Senators of both parties have used the Constitution’s recess appointment provisions to their own advantage in their “political fights,” Breyer said, but noted that he could not find anything in the history of the clause that would “allow the president to overcome Senate resistance” to nominees. Among other telling moments were these: First, Justice Elena Kagan, although expressing some alarm that the country would wake up “one fine morning” and “chuck” two centuries of history of frequent presidential use of recess appointments, nevertheless said at least twice that “it was the Senate’s job to decide” when it goes out on recess, thus giving it the ability to control when, or if, the president may make such appointments. Second, Chief Justice John G. Roberts, Jr., commented that the Senate has “an absolute right to refuse” to approve any of a president’s nominees, whether or not the president thinks that such a refusal is “intransigence.” Roberts also sought to explore how far the Senate could go to frustrate a president over recess appointments, wondering if it could simply decide never to take a recess. Third, Justice Anthony M. Kennedy made several remarks suggesting that, while he had some doubt about what the wording of the Recess Appointments Clause might mean, he was attracted to the notion that the Senate could control that whole process by returning to its chamber for no-business (“pro forma”) sessions to take away a president’s recess powers. The scope of that option is embraced in a question that the Court agreed to add to the case at the urging of the opponents of broad presidential power to fill vacancies when the Senate is technically out of town. The lengthy argument, taken as a whole, seemed to go considerably better for those opponents than for the defender of presidential authority, U.S. Solicitor General Donald B. Verrilli, Jr. The Solicitor General made little headway in arguing that the Constitution meant the president to have significant power to make temporary appointments, and that deferring to the Senate would, in effect, destroy that power. He seemed to startle even some of the more liberal judges when he said that, if it was a contest between historical practice and the words of the Constitution, practice should count the most.

The Court will respond to the plan’s restriction by re-balancing its decisions, protecting executive power in other areas

Ferejohn, 2

(Political Science Prof and Senior Fellow of the Hoover Institution--Stanford University, New York University Law Review, October, Lexis)

The pressure nevertheless can become quite intense, its mere threat a cause for anxiety. Judges are, generally speaking, a cautious lot, which is hardly surprising for officials whose decisions deal with controversial public matters but who lack access to most normal channels for acquiring political capital. The judiciary's capital is intellectual and reputational, limited to what it can acquire through effective job performance, and the sort of thing that quickly wears thin in the face of persistent criticism. n30 Consequently, the mere threat of political retribution from Congress seems to have turned the judiciary into an effective self-regulator, a point we will attempt to substantiate in Part III. Federal judges have concocted an impressive body of doctrinal limitations, creating a buffer zone that minimizes their chances of stepping heedlessly into political thickets. Obviously the federal judiciary sometimes finds itself at the center of controversy, but less often than one might expect given the degree of individual autonomy offered its members. Indeed, if federal courts have sometimes managed to be effective in controlling politics, this may be attributable partly to [*978] the fact that their interventions are so rare, the product of a politically astute, institutional self-abnegation. n31 Before attempting to substantiate this claim by canvassing forms of self-imposed judicial restraint, we take a moment to document the political threat faced by the judiciary, surveying techniques federal lawmakers can and do use to control the courts. Because these are mostly familiar, our discussion will be brief. As noted above, individual judges are generally well guarded from direct political punishment or pressure. The only means by which Congress can penalize a particular judge's errant behavior is through impeachment, n32 a largely toothless threat used in practice to remove judges only when extreme misconduct can be proved. Whether impeachment originally was meant to be quite this inconsequential is uncertain. Some of the Framers spoke against including any power to impeach in the Constitution for fear that such power could be exploited for political purposes. n33 Once the decision to include impeachment had been made, however, the founding generation's history and experience probably led them to anticipate more frequent resort to the device than has been true in practice. n34 But any expectations they might have had about the role of impeachment were abruptly upended by the unanticipated emergence of political parties, which caught the Founders off guard and revealed that their fears about possible misuses of impeachment had been greatly understated. Political parties were something entirely new in the early American republic, where the idea that there could even be a loyal opposition, much less a highly organized one, still had not taken root. n35 There were, as yet, no rules for party competition. Each party saw the other as treasonous and illegitimate, and set about not just to defeat but to destroy it. As party passions escalated during the 1790s, partisans on both sides, and in both state and federal governments, grasped at any and every available tool to obliterate their political [*979] opponents. In such circumstances, impeachment was too obvious and tempting a device to ignore. n36 Things started slowly but quickly heated up. Early efforts to water down the notion of impeachable offenses were resisted. So, for example, in 1795 Congress refused even to investigate a charge that Kentucky Senator Humphrey Marshall had committed perjury in a civil case. n37 By 1796, however, officials in Georgia were being impeached because of involvement in a land scam having nothing to do with their official responsibilities, n38 and in 1803, judges in Pennsylvania were impeached and removed from office for "misdemeanors" amounting to dubious rulings from the bench. n39 Impeachment-mania peaked during Thomas Jefferson's first term, as angry Republicans struck back at the Federalist judges who had tormented them during the crisis of 1798. After warming up by successfully removing John Pickering from the New Hampshire district court - ostensibly for misapplying the revenue laws, but really because he was mentally deranged n40 - the Republicans went after Supreme Court Justice Samuel Chase for his biased handling of criminal trials under the Sedition Act. The House of Representatives impeached Chase for using his position as a platform to make political speeches and for conducting trials as explicitly partisan affairs. n41 Chase's own trial in the Senate turned into a contest among competing conceptions of the judicial role: Did independence mean the freedom of judges to behave in an openly partisan manner, or was independence contingent on judges refraining from active and aggressive politicking? n42 Chase managed to avoid conviction, but Republicans successfully made their point, "changing expectations of what constituted proper judicial behavior, thereby excluding overt partisan political activity." n43 The Chase affair marked a turning point in the history of impeachment, a precedent-setting event that affirmed and extended the Framers' original conviction that impeachment should be reserved only for the most serious kinds of wrongdoing. After Chase, judges [*980] ceased being active partisans on the bench, and impeachment virtually disappeared from American politics, reserved for cases of blatant misconduct. Over the course of American history only thirteen judges have been impeached and only seven removed from office; four were acquitted and two more resigned before their trials in the Senate. n44 One must be careful in assessing these numbers not to overlook the possibility that judges might be intimidated by the mere threat of impeachment proceedings, and an additional twenty or so judges may have resigned rather than face investigation. n45 Still, given the nearly 2800 men and women who have served as federal judges since 1789, n46 these are pretty small numbers. Nothing formally prevents Congress from making more active use of its power to impeach. But the political understanding that impeachment should be reserved for the most serious cases of malfeasance is deep in the culture and unlikely to change absent extreme circumstances. Certainly nothing about the recent unpleasantness involving President Clinton seems likely to upset this arrangement. If anything, the Republicans' rabid pursuit of Clinton may have reaffirmed our commitment to keep the impeachment power carefully closeted. Impeachment seems destined to remain a device for removing judges whose wrongful acts are criminal or border on the criminal, but not a tool for controlling judges whose rulings or general deportment are merely controversial. There is one other means by which politicians can influence individual judges, though it consists of a carrot rather than a stick and is controlled by the President rather than Congress. We mean, of course, the promise of promotion to a higher court. Presidents can - and today often do - select Supreme Court Justices and circuit court judges from the ranks of sitting circuit and district judges, n47 giving rise to concerns that potential nominees may change their behavior on the bench to please the President or his advisors. n48 We could prevent this [*981] by forbidding the elevation of lower court judges, but that would sacrifice the advantage of having appellate judges with prior experience on the federal bench. In practice, moreover, "the risk that a judge would let the desire to curry a President's favor contaminate the judicial process is deemed too low to override the assumed benefit to the judicial process that comes from picking judges with previous federal judicial experience." n49 This weighing of costs and benefits seems reasonable, particularly as the prospect of advancement normally is limited to a small subset of judges whose prior history has already revealed their predispositions to be consistent with those of the President. n50 If relatively few devices are available to control individual judges, a great many more can be directed at the institution of the judiciary as a whole. These include the appointment power, which affords the political branches of government - and especially the President, in whose hands this power chiefly lies - considerable leverage to shape (or reshape) the bench. n51 Court packing in the dramatic fashion of FDR's notorious gambit may be off the table for now, but more subtle forms of court packing - such as adding judgeships to the lower courts or making ideologically driven appointments - have long and distinguished pedigrees in American politics. n52 The beauty of using appointments [*982] to control the bench is that it fosters democratic accountability without in any way threatening judicial independence: The political branches have a regular means to keep the bench in line with prevailing attitudes, but individual judges are immune from further pressure or obligation once they have been appointed. n53 The weakness of the appointment power in this regard is that turnover rates for federal judges are often low - less than three-and-a-half percent per year in the 1990s n54 - which makes this an undependable method for fine tuning the judiciary's political complexion. Past practice indicates that increasing the size of the judiciary can be used to enhance the effectiveness of using appointments to change or control the federal bench, especially during periods when one of the two major parties controls both Congress and the Presidency. n55 There are other, less benign tools with which to pressure the judiciary. Congress controls most of these, though we must not overlook one important check that, like the appointment power, is an executive prerogative. It is, after all, the executive who - as Hamilton famously remarked in The Federalist No. 78 - "holds the sword of the community." n56 The judiciary can accomplish nothing unless the Executive Branch enforces its orders, a point that "has not been lost on the federal [*983] executive or on the states and their executives." n57 In practice, presidents usually have backed even controversial rulings from the Court, though state governors have been more willing to stare the Court down. n58 Andrew Jackson apparently ignored judicial mandates in a case involving the Cherokee Indians (leading to an apocryphal story that has Jackson grumbling about how John Marshall should enforce his own decisions). n59 But as Barry Friedman has pointed out, Jackson's travails with the Court took place when the struggle over judicial review was still young, and Jackson was prepared to back the Court when controversial questions threatening the Union, like nullification, were at stake. n60 With the notable exception of the Lincoln Administration, moreover, subsequent presidents have shied away from following Jackson's example. Lincoln ignored an order by Chief Justice Taney to release a prisoner in Ex parte Merryman, n61 and his cabinet (under Andrew Johnson) gave equally scant respect to the Supreme Court's command in Ex parte Milligan n62 that military trials cease. n63 But civil wars tend to strain the legal process, and none of Lincoln's successors have been quite so brazen. President Eisenhower came closest when faced with massive resistance to the Court's desegregation orders, for which Eisenhower seemingly had little enthusiasm. n64 Even Eisenhower, [*984] however, ultimately backed the Court and acted to ensure that its orders were obeyed. n65 While presidents may rarely be willing to ignore openly orders of the Supreme Court, executive enforcement of politically unpopular decisions is often willfully lackluster, even in the face of widespread disregard for the Court's mandate. The failure of the desegregation cases to accomplish anything until political winds changed and a new President and Congress made civil rights enforcement a priority is well known. n66 The Court's school prayer decisions still are ignored in many parts of the country, n67 and continued resistance to Roe v. Wade has left abortion unavailable as a practical matter in many places. n68 Additional instances can easily be documented and multiplied, particularly if we look to the treatment of lower court decisions. The federal bench is quite sensitive to the danger of half-hearted executive support - as indicated, for example, by the Supreme Court's savvy handling of the remedial issue in Brown II n69 - and judges are conscious that they should not take executive backing for granted. As with impeachment, moreover, the mere threat of executive nonenforcement can be a powerful deterrent. The willingness of Presidents to support the Supreme Court in cases like Brown undoubtedly turns partly on the fact that the Justices put the Chief Executive in such positions so rarely. And this, in turn, just as surely rests partly on the implicit threat that executive submission to judicial mandates may cease if the Court goes too far too often. The precariousness of the judges' standing in this political equilibrium is underscored each time a high executive official attacks the federal bench for acting politically or, as Attorney General Edwin Meese did in the mid-1980s, publicly muses about resurrecting Lincoln's position on the limits of judicial authority. n70

Ruling against appointment power is key to moot NLRB appointments – that’s is key to the economy – sequestration put us on the brink

Tarkenton, founder and CEO of SmallBizClub.com, a NFL Hall of Fame quarterback, and a member of the Job Creators Alliance, U.S. News & World Report, 3/8/2013
(Fran, http://www.usnews.com/opinion/blogs/economic-intelligence/2013/03/08/national-labor-relations-board-hurts-job-creation)

It has been alarming for business leaders across the nation to watch the National Labor Relations Board take actions that limit job creation, limit the right to work, and ultimately limit robust economic growth. Instead of maintaining independence, under President Obama it appears the agency has become an arm of Big Labor. Take the case of HealthBridge Management in Connecticut. For over a year and a half, the nursing home was locked in a bitter contract dispute with one of the largest unions in the country. Because the union refused to agree to their contract and instead demanded 17 percent raises, HealthBridge did what most businesses would do: They implemented their last, best offer.

In response, the union workers decided to go on strike—and then some. Workers allegedly removed patient identification from room doors, wheelchairs, and made it impossible for staff to know which patients had dietary restrictions. This reckless behavior put nursing home residents' lives in danger. And how did the National Labor Relations Board respond? They ordered HealthBridge to rehire these employees and give in to the union's demands.

The saga took a dramatic turn when the D.C. Circuit of the U.S. Court of Appeals found that President Obama's three recess appointments to the agency were unconstitutional. According to the court, without a quorum the panel had no authority to operate. This has raised questions about hundreds of the panel's rulings and the status of the the agency going forward. For businesses struggling to comply with many of the the agency's unreasonable rulings, this may seem like welcome news. Still, the situation is by no means settled. For now, the National Labor Relations Board is shrugging off the court ruling and will rule on a hundred more cases.

After enduring the economic uncertainty of the fiscal cliff and sequestration, today many businesses are mired in legal and regulatory uncertainty as well. For many job creators, the combination is paralyzing. Some are even deciding not to comply with questionable National Labor Relations Board rulings.
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The Executive Branch should issue an executive order:

--establishing ex ante transparency for targeted killing operations,

--stating the President’s intent to no longer invoke the political question doctrine as a legal defense,

--defining circumstances under which an “imminent” threat constitutes a justification for targeted killing.
The CP is binding and solves the whole aff

Graham Dodds, Ph.D., Concordia professor of political science, 2013, Take Up Your Pen: Unilateral Presidential Directives in American Politics, p. 10

If executive orders, proclamations, memoranda, and other unilateral presidential directives merely expressed the president's view, then they would be important but not necessarily determinative. However, these directives are not mere statements of presidential preferences; rather, they establish binding policies and have the force of law, ultimately backed by the full coercive power of the state. In Armstrong v. United States, 80 U.S. (13 Wall.) 154 (1871), the   Supreme Court considered the legal status of a proclamation and decided that such directives are public acts to which courts must “give effect.” In other words, in the eyes of the judiciary, unilateral presidential directives are just as binding as laws. In 1960, Senator Robert Byrd (D-WV) advised his colleagues, “Keep in mind that an executive order is not statutory law.” 46 Politically, that may be true, as unilateral presidential directives represent the will only of the chief executive and lack the direct endorsement of congressional majorities. But constitutionally and legally, a unilateral presidential directive is as authoritative and compulsory as a regular law, at least until such time as it is done away with by Congress, courts, or by a future unilateral presidential directive. 
yemen

Yemen backlash is wrong and drones solve stability --- best studies 

Swift 12 (Christopher, a fellow at the University of Virginia's Center for National Security Law, Foreign Affairs, “The Drone Blowback Fallacy: Strikes in Yemen Aren't Pushing People to Al Qaeda”, July 1, 2012)

Recent revelations that the White House keeps a secret terrorist kill list, which it uses to target al Qaeda leaders, have spurred a debate over drone warfare. Progressive pundits excoriate the Obama administration for expanding the power of the executive branch. Senate Republicans, in turn, have demanded the appointment of aspecial counsel to probe the alleged leaks of classified information that brought the kill list to light. As the political drama unfolds in Washington, however, the United States is intensifying its drone campaign in the arid mountains and remote plateaus of Yemen. With al Qaeda's center of gravity shifting from Pakistan to Yemen, the Central Intelligence Agency recently sought authority to conduct "signature strikes," in which drone pilots engage targets based on behavioral profiles rather than on positive identifications. The move marks a significant increase in the intensity and extensity of the drone campaign -- in the first six months of 2012, the Obama administration conducted approximately 43 drone strikes in Yemen, nearly twice the total from the three preceding years. Critics argue that drone strikes create new adversaries and drive al Qaeda's recruiting. As the Yemeni youth activist Ibrahim Mothana recently wrote in The New York Times, "Drone strikes are causing more and more Yemenis to hate America and join radical militants; they are not driven by ideology but rather by a sense of revenge and despair." The Washington Post concurs. In May, it reported that the "escalating campaign of U.S. drone strikes [in Yemen] is stirring increasing sympathy for al Qaeda-linked militants and driving tribesmen to join a network linked to terrorist plots against the United States." The ranks of al Qaeda in the Arabian Peninsula (AQAP) have tripled to 1,000 in the last three years, and the link between its burgeoning membership, U.S. drone strikes, and local resentment seems obvious. Last month, I traveled to Yemen to study how AQAP operates and whether the conventional understanding of the relationship between drones and recruitment is correct. While there, I conducted 40 interviews with tribal leaders, Islamist politicians, Salafist clerics, and other sources. These subjects came from 14 of Yemen's 21 provinces, most from rural regions. Many faced insurgent infiltration in their own districts. Some of them were actively fighting AQAP. Two had recently visited terrorist strongholds in Jaar and Zinjibar as guests. I conducted each of these in-depth interviews using structured questions and a skilled interpreter. I have withheld my subjects' names to protect their safety -- a necessity occasioned by the fact that some of them had survived assassination attempts and that others had recently received death threats. These men had little in common with the Yemeni youth activists who capture headlines and inspire international acclaim. As a group, they were older, more conservative, and more skeptical of U.S. motives. They were less urban, less wealthy, and substantially less secular. But to my astonishment, none of the individuals I interviewed drew a causal relationship between U.S. drone strikes and al Qaeda recruiting. Indeed, of the 40 men in this cohort, only five believed that U.S. drone strikes were helping al Qaeda more than they were hurting it. Al Qaeda exploits U.S. errors, to be sure. As the Yemen scholar Gregory Johnsen correctly observes, the death of some 40 civilians in the December 2009 cruise missile strike on Majala infuriated ordinary Yemenis and gave AQAP an unexpected propaganda coup. But the fury produced by such tragedies is not systemic, not sustained, and, ultimately, not sufficient. As much as al Qaeda might play up civilian casualties and U.S. intervention in its recruiting videos, the Yemeni tribal leaders I spoke to reported that the factors driving young men into the insurgency are overwhelmingly economic. From al Hudaydah in the west to Hadhramaut in the east, AQAP is building complex webs of dependency within Yemen's rural population. It gives idle teenagers cars, khat, and rifles -- the symbols of Yemeni manhood. It pays salaries (up to $400 per month) that lift families out of poverty. It supports weak and marginalized sheikhs by digging wells, distributing patronage to tribesmen, and punishing local criminals. As the leader of one Yemeni tribal confederation told me, "Al Qaeda attracts those who can't afford to turn away." Religious figures echoed these words. Though critical of the U.S. drone campaign, none of the Islamists and Salafists I interviewed believed that drone strikes explain al Qaeda's burgeoning numbers. "The driving issue is development," an Islamist parliamentarian from Hadramout province said. "Some districts are so poor that joining al Qaeda represents the best of several bad options." (Other options include criminality, migration, and even starvation.) A Salafi scholar engaged in hostage negotiations with AQAP agreed. "Those who fight do so because of the injustice in this country," he explained. "A few in the north are driven by ideology, but in the south it is mostly about poverty and corruption." Despite Yemenis' antipathy toward drones, my conversations also revealed a surprising degree of pragmatism. Those living in active conflict zones drew clear distinctions between earlier U.S. operations, such as the Majala bombing, and more recent strikes on senior al Qaeda figures. "Things were very bad in 2009," a tribal militia commander from Abyan province told me, "but now the drones are seen as helping us." He explained that Yemenis could "accept [drones] as long as there are no more civilian casualties." An Islamist member of the separatist al-Harak movement offered a similar assessment. "Ordinary people have become very practical about drones," he said. "If the United States focuses on the leaders and civilians aren't killed, then drone strikes will hurt al Qaeda more than they help them." Some of the men I interviewed admitted that they had changed their minds about drone strikes. Separatists in Aden who openly derided AQAP as a proxy of Yemen's recently deposed president, Ali Abdullah Saleh, privately acknowledged the utility of the U.S. drone campaign. "Saleh created this crisis in order to steal from America and stay in power," a former official from the now-defunct People's Democratic Republic of Yemen told me. "Now it is our crisis, and we need every tool to solve it." Yemeni journalists, particularly those with firsthand exposure to AQAP, shared this view: "I opposed the drone campaign until I saw what al Qaeda was doing in Jaar and Zinjibar," an independent reporter in Aden said. "Al Qaeda hates the drones, they're absolutely terrified of the drones ... and that is why we need them." My interviewees also offered deeper insight into the sentiments described by Western journalists and Yemeni activists. In their view, public opposition to drones had little to do with a desire for revenge or increasing sympathy for al Qaeda. Instead, they argued, ordinary Yemenis see the drones as an affront to their national pride. "Drones remind us that we don't have the ability to solve our problems by ourselves," one member of the Yemeni Socialist Party said. "If these were Yemeni drones, rather than American drones, there would be no issue at all." Surprisingly, Islamist politicians said much the same. "No one resents a drone strike if the target was a terrorist," a member of the Muslim Brotherhood told me. "What we resent is the fact that outsiders are involved." A leader from the Zaydi Shia community framed the sovereignty issue in even starker terms. "The problem is not killing people like [Anwar] al-Awlaki," he said, referring to the Yemeni-American al Qaeda propagandist killed in 2011 by a U.S. drone strike in Yemen. "The problem is when the U.S. ambassador goes on television and takes credit for it." None of these reactions address the legal dimensions of drone warfare. Although drones don't drive al Qaeda recruiting, policymakers must still balance the tactical benefits of targeted, proportional force with the risks of rapid military escalation and broadening executive powers. As they weigh their options, they should consider two lessons. First, as long as drones target legitimate terrorists, Yemenis grudgingly acknowledge their utility. And second, the more Yemenis perceive the United States as a serious partner, the less drones will pique their national pride.
No risk of nuclear terror
Mueller 10 (John, professor of political science at Ohio State, Calming Our Nuclear Jitters, Issues in Science and Technology, Winter, http://www.issues.org/26.2/mueller.html)

Politicians of all stripes preach to an anxious, appreciative, and very numerous choir when they, like President Obama, proclaim atomic terrorism to be “the most immediate and extreme threat to global security.” It is the problem that, according to Defense Secretary Robert Gates, currently keeps every senior leader awake at night. This is hardly a new anxiety. In 1946, atomic bomb maker J. Robert Oppenheimer ominously warned that if three or four men could smuggle in units for an atomic bomb, they could blow up New York. This was an early expression of a pattern of dramatic risk inflation that has persisted throughout the nuclear age. In fact, although expanding fires and fallout might increase the effective destructive radius, the blast of a Hiroshima-size device would “blow up” about 1% of the city’s area—a tragedy, of course, but not the same as one 100 times greater. In the early 1970s, nuclear physicist Theodore Taylor proclaimed the atomic terrorist problem to be “immediate,” explaining at length “how comparatively easy it would be to steal nuclear material and step by step make it into a bomb.” At the time he thought it was already too late to “prevent the making of a few bombs, here and there, now and then,” or “in another ten or fifteen years, it will be too late.” Three decades after Taylor, we continue to wait for terrorists to carry out their “easy” task. In contrast to these predictions, terrorist groups seem to have exhibited only limited desire and even less progress in going atomic. This may be because, after brief exploration of the possible routes, they, unlike generations of alarmists, have discovered that the tremendous effort required is scarcely likely to be successful. The most plausible route for terrorists, according to most experts, would be to manufacture an atomic device themselves from purloined fissile material (plutonium or, more likely, highly enriched uranium). This task, however, remains a daunting one, requiring that a considerable series of difficult hurdles be conquered and in sequence. Outright armed theft of fissile material is exceedingly unlikely not only because of the resistance of guards, but because chase would be immediate. A more promising approach would be to corrupt insiders to smuggle out the required substances. However, this requires the terrorists to pay off a host of greedy confederates, including brokers and money-transmitters, any one of whom could turn on them or, either out of guile or incompetence, furnish them with stuff that is useless. Insiders might also consider the possibility that once the heist was accomplished, the terrorists would, as analyst Brian Jenkins none too delicately puts it, “have every incentive to cover their trail, beginning with eliminating their confederates.” If terrorists were somehow successful at obtaining a sufficient mass of relevant material, they would then probably have to transport it a long distance over unfamiliar terrain and probably while being pursued by security forces. Crossing international borders would be facilitated by following established smuggling routes, but these are not as chaotic as they appear and are often under the watch of suspicious and careful criminal regulators. If border personnel became suspicious of the commodity being smuggled, some of them might find it in their interest to disrupt passage, perhaps to collect the bounteous reward money that would probably be offered by alarmed governments once the uranium theft had been discovered. Once outside the country with their precious booty, terrorists would need to set up a large and well-equipped machine shop to manufacture a bomb and then to populate it with a very select team of highly skilled scientists, technicians, machinists, and administrators. The group would have to be assembled and retained for the monumental task while no consequential suspicions were generated among friends, family, and police about their curious and sudden absence from normal pursuits back home. Members of the bomb-building team would also have to be utterly devoted to the cause, of course, and they would have to be willing to put their lives and certainly their careers at high risk, because after their bomb was discovered or exploded they would probably become the targets of an intense worldwide dragnet operation. Some observers have insisted that it would be easy for terrorists to assemble a crude bomb if they could get enough fissile material. But Christoph Wirz and Emmanuel Egger, two senior physicists in charge of nuclear issues at Switzerland‘s Spiez Laboratory, bluntly conclude that the task “could hardly be accomplished by a subnational group.” They point out that precise blueprints are required, not just sketches and general ideas, and that even with a good blueprint the terrorist group would most certainly be forced to redesign. They also stress that the work is difficult, dangerous, and extremely exacting, and that the technical requirements in several fields verge on the unfeasible. Stephen Younger, former director of nuclear weapons research at Los Alamos Laboratories, has made a similar argument, pointing out that uranium is “exceptionally difficult to machine” whereas “plutonium is one of the most complex metals ever discovered, a material whose basic properties are sensitive to exactly how it is processed.“ Stressing the “daunting problems associated with material purity, machining, and a host of other issues,” Younger concludes, “to think that a terrorist group, working in isolation with an unreliable supply of electricity and little access to tools and supplies” could fabricate a bomb “is farfetched at best.” Under the best circumstances, the process of making a bomb could take months or even a year or more, which would, of course, have to be carried out in utter secrecy. In addition, people in the area, including criminals, may observe with increasing curiosity and puzzlement the constant coming and going of technicians unlikely to be locals. If the effort to build a bomb was successful, the finished product, weighing a ton or more, would then have to be transported to and smuggled into the relevant target country where it would have to be received by collaborators who are at once totally dedicated and technically proficient at handling, maintaining, detonating, and perhaps assembling the weapon after it arrives. The financial costs of this extensive and extended operation could easily become monumental. There would be expensive equipment to buy, smuggle, and set up and people to pay or pay off. Some operatives might work for free out of utter dedication to the cause, but the vast conspiracy also requires the subversion of a considerable array of criminals and opportunists, each of whom has every incentive to push the price for cooperation as high as possible. Any criminals competent and capable enough to be effective allies are also likely to be both smart enough to see boundless opportunities for extortion and psychologically equipped by their profession to be willing to exploit them. Those who warn about the likelihood of a terrorist bomb contend that a terrorist group could, if with great difficulty, overcome each obstacle and that doing so in each case is “not impossible.” But although it may not be impossible to surmount each individual step, the likelihood that a group could surmount a series of them quickly becomes vanishingly small. Table 1 attempts to catalogue the barriers that must be overcome under the scenario considered most likely to be successful. In contemplating the task before them, would-be atomic terrorists would effectively be required to go though an exercise that looks much like this. If and when they do, they will undoubtedly conclude that their prospects are daunting and accordingly uninspiring or even terminally dispiriting. It is possible to calculate the chances for success. Adopting probability estimates that purposely and heavily bias the case in the terrorists’ favor—for example, assuming the terrorists have a 50% chance of overcoming each of the 20 obstacles—the chances that a concerted effort would be successful comes out to be less than one in a million. If one assumes, somewhat more realistically, that their chances at each barrier are one in three, the cumulative odds that they will be able to pull off the deed drop to one in well over three billion. Other routes would-be terrorists might take to acquire a bomb are even more problematic. They are unlikely to be given or sold a bomb by a generous like-minded nuclear state for delivery abroad because the risk would be high, even for a country led by extremists, that the bomb (and its source) would be discovered even before delivery or that it would be exploded in a manner and on a target the donor would not approve, including on the donor itself. Another concern would be that the terrorist group might be infiltrated by foreign intelligence. The terrorist group might also seek to steal or illicitly purchase a “loose nuke“ somewhere. However, it seems probable that none exist. All governments have an intense interest in controlling any weapons on their territory because of fears that they might become the primary target. Moreover, as technology has developed, finished bombs have been out-fitted with devices that trigger a non-nuclear explosion that destroys the bomb if it is tampered with. And there are other security techniques: Bombs can be kept disassembled with the component parts stored in separate high-security vaults, and a process can be set up in which two people and multiple codes are required not only to use the bomb but to store, maintain, and deploy it. As Younger points out, “only a few people in the world have the knowledge to cause an unauthorized detonation of a nuclear weapon.” There could be dangers in the chaos that would emerge if a nuclear state were to utterly collapse; Pakistan is frequently cited in this context and sometimes North Korea as well. However, even under such conditions, nuclear weapons would probably remain under heavy guard by people who know that a purloined bomb might be used in their own territory. They would still have locks and, in the case of Pakistan, the weapons would be disassembled. The al Qaeda factor The degree to which al Qaeda, the only terrorist group that seems to want to target the United States, has pursued or even has much interest in a nuclear weapon may have been exaggerated. The 9/11 Commission stated that “al Qaeda has tried to acquire or make nuclear weapons for at least ten years,” but the only substantial evidence it supplies comes from an episode that is supposed to have taken place about 1993 in Sudan, when al Qaeda members may have sought to purchase some uranium that turned out to be bogus. Information about this supposed venture apparently comes entirely from Jamal al Fadl, who defected from al Qaeda in 1996 after being caught stealing $110,000 from the organization. Others, including the man who allegedly purchased the uranium, assert that although there were various other scams taking place at the time that may have served as grist for Fadl, the uranium episode never happened. As a key indication of al Qaeda’s desire to obtain atomic weapons, many have focused on a set of conversations in Afghanistan in August 2001 that two Pakistani nuclear scientists reportedly had with Osama bin Laden and three other al Qaeda officials. Pakistani intelligence officers characterize the discussions as “academic” in nature. It seems that the discussion was wide-ranging and rudimentary and that the scientists provided no material or specific plans. Moreover, the scientists probably were incapable of providing truly helpful information because their expertise was not in bomb design but in the processing of fissile material, which is almost certainly beyond the capacities of a nonstate group. Kalid Sheikh Mohammed, the apparent planner of the 9/11 attacks, reportedly says that al Qaeda’s bomb efforts never went beyond searching the Internet. After the fall of the Taliban in 2001, technical experts from the CIA and the Department of Energy examined documents and other information that were uncovered by intelligence agencies and the media in Afghanistan. They uncovered no credible information that al Qaeda had obtained fissile material or acquired a nuclear weapon. Moreover, they found no evidence of any radioactive material suitable for weapons. They did uncover, however, a “nuclear-related” document discussing “openly available concepts about the nuclear fuel cycle and some weapons-related issues.” Just a day or two before al Qaeda was to flee from Afghanistan in 2001, bin Laden supposedly told a Pakistani journalist, “If the United States uses chemical or nuclear weapons against us, we might respond with chemical and nuclear weapons. We possess these weapons as a deterrent.” Given the military pressure that they were then under and taking into account the evidence of the primitive or more probably nonexistent nature of al Qaeda’s nuclear program, the reported assertions, although unsettling, appear at best to be a desperate bluff. Bin Laden has made statements about nuclear weapons a few other times. Some of these pronouncements can be seen to be threatening, but they are rather coy and indirect, indicating perhaps something of an interest, but not acknowledging a capability. And as terrorism specialist Louise Richardson observes, “Statements claiming a right to possess nuclear weapons have been misinterpreted as expressing a determination to use them. This in turn has fed the exaggeration of the threat we face.” Norwegian researcher Anne Stenersen concluded after an exhaustive study of available materials that, although “it is likely that al Qaeda central has considered the option of using non-conventional weapons,” there is “little evidence that such ideas ever developed into actual plans, or that they were given any kind of priority at the expense of more traditional types of terrorist attacks.” She also notes that information on an al Qaeda computer left behind in Afghanistan in 2001 indicates that only $2,000 to $4,000 was earmarked for weapons of mass destruction research and that the money was mainly for very crude work on chemical weapons. Today, the key portions of al Qaeda central may well total only a few hundred people, apparently assisting the Taliban’s distinctly separate, far larger, and very troublesome insurgency in Afghanistan. Beyond this tiny band, there are thousands of sympathizers and would-be jihadists spread around the globe. They mainly connect in Internet chat rooms, engage in radicalizing conversations, and variously dare each other to actually do something. Any “threat,” particularly to the West, appears, then, principally to derive from self-selected people, often isolated from each other, who fantasize about performing dire deeds. From time to time some of these people, or ones closer to al Qaeda central, actually manage to do some harm. And occasionally, they may even be able to pull off something large, such as 9/11. But in most cases, their capacities and schemes, or alleged schemes, seem to be far less dangerous than initial press reports vividly, even hysterically, suggest. Most important for present purposes, however, is that any notion that al Qaeda has the capacity to acquire nuclear weapons, even if it wanted to, looks farfetched in the extreme. It is also noteworthy that, although there have been plenty of terrorist attacks in the world since 2001, all have relied on conventional destructive methods. For the most part, terrorists seem to be heeding the advice found in a memo on an al Qaeda laptop seized in Pakistan in 2004: “Make use of that which is available … rather than waste valuable time becoming despondent over that which is not within your reach.” In fact, history consistently demonstrates that terrorists prefer weapons that they know and understand, not new, exotic ones. Glenn Carle, a 23-year CIA veteran and once its deputy intelligence officer for transnational threats, warns, “We must not take fright at the specter our leaders have exaggerated. In fact, we must see jihadists for the small, lethal, disjointed, and miserable opponents that they are.” al Qaeda, he says, has only a handful of individuals capable of planning, organizing, and leading a terrorist organization, and although the group has threatened attacks with nuclear weapons, “its capabilities are far inferior to its desires.” Policy alternatives The purpose here has not been to argue that policies designed to inconvenience the atomic terrorist are necessarily unneeded or unwise. Rather, in contrast with the many who insist that atomic terrorism under current conditions is rather likely— indeed, exceedingly likely—to come about, I have contended that it is hugely unlikely. However, it is important to consider not only the likelihood that an event will take place, but also its consequences. Therefore, one must be concerned about catastrophic events even if their probability is small, and efforts to reduce that likelihood even further may well be justified. At some point, however, probabilities become so low that, even for catastrophic events, it may make sense to ignore them or at least put them on the back burner; in short, the risk becomes acceptable. For example, the British could at any time attack the United States with their submarine-launched missiles and kill millions of Americans, far more than even the most monumentally gifted and lucky terrorist group. Yet the risk that this potential calamity might take place evokes little concern; essentially it is an acceptable risk. Meanwhile, Russia, with whom the United States has a rather strained relationship, could at any time do vastly more damage with its nuclear weapons, a fully imaginable calamity that is substantially ignored. In constructing what he calls “a case for fear,” Cass Sunstein, a scholar and current Obama administration official, has pointed out that if there is a yearly probability of 1 in 100,000 that terrorists could launch a nuclear or massive biological attack, the risk would cumulate to 1 in 10,000 over 10 years and to 1 in 5,000 over 20. These odds, he suggests, are “not the most comforting.” Comfort, of course, lies in the viscera of those to be comforted, and, as he suggests, many would probably have difficulty settling down with odds like that. But there must be some point at which the concerns even of these people would ease. Just perhaps it is at one of the levels suggested above: one in a million or one in three billion per attempt.

Safeguards and organizational problems in Al Qaeda prevent an attack on oil fields
Pippard 10 (Tim, Senior Consultant in the Security and Military Intelligence Practice of IHS Jane's, “‘Oil-Qaeda’: Jihadist Threats to the Energy Sector,” Perspectives on Terrorism, Vol 4, No 3 (2010), http://www.terrorismanalysts.com/pt/index.php/pot/article/view/103/html)

Al-Qaeda's Operational Limitations

Why then, despite the strategic discourse on the legitimacy of targeting and sabotaging oil infrastructure, is Al-Qaeda yet to make a significant impact on the energy sector? There are some important limiting factors that help explain Al-Qaeda's operational shortcomings, not the least of which is the fact that strategic energy targets – especially large refineries – are among the most heavily guarded and secured. For instance at the time of the Abqaiq attack in February 2006, the Saudi government was spending $1.5 billion on energy security, and providing around-the-clock surveillance from military helicopters and F15 patrols. In addition, an estimated 25,000 to 30,000 troops were protecting SaudiArabia's energy infrastructure, and each terminal has its own dedicated security unit, comprised of Saudi Aramco security personnel, and specialized units of the National Guard and Ministry of Interior. [20] In addition, Saudi Aramco announced the creation of the Abqaiq Area Emergency Control Center in November 2002, housing advanced command, control and communication systems to manage emergency and supply disruptions to pipelines and processing hubs.[21] In Iraq, as a reaction to the deliberate targeting of the country's pipeline infrastructure during the past few years, the government, with U.S. financial support, has established a series of pipeline exclusion zones (PEZs), consisting of layers of berm, fences, razor-wire, walls and trenches, as well as armed guards and patrols placed at strategic locations or at locations from which rockets and other types of attacks can be launched. [22] In the 12 months following completion of the Kirkuk to Baiji PEZ in northern Iraq from July 2007 to July 2008, exports through the pipeline increased ten-fold and no serious disruptions were reported. The relatively high level of security at strategic energy infrastructure is clearly then an important hindrance to successful jihadist attacks on oil interests. Nevertheless, a more complete and fundamental explanation for the disconnect between Al-Qaeda's strategic objectives and its operational capabilities relates to a number of critical dynamics shaping Al-Qaeda's broad aims and objectives, as well as determining the group's underlying capacity to realize its agenda.
Means any effect on price would be incredibly mild and short term
Shifrinson and Priebe 11 (Joshua R. Itzkowitz and Miranda, doctoral candidates in the Political Science Department at the Massachusetts Institute of Technology, “A Crude Threat; The Limits of an Iranian Missile Campaign against Saudi Arabian Oil,” International Security, Vol 36, No 1, Summer 2011, Project Muse)

There is an important caveat to this assessment: although an Iranian missile campaign is unlikely to physically disrupt the flow of Saudi oil, any Iranian attack would likely have a significant impact on the world price of oil. A failed 2006 terrorist attack against Abqaiq, for instance, caused no damage to the facility, yet caused a temporary $2 increase in the per barrel price of oil.121 We also cannot say whether shipping companies would continue tanker operations in a war zone; at a minimum, insurance rates for tankers transiting the region would increase. Thus, even a failed missile campaign could raise oil prices for consumers. Although we cannot predict the specific effect of an attack on market prices, it would likely be out of proportion to the physical damage inflicted. Still, because our analysis indicates the actual damage of an Iranian campaign would be minimal, these price shocks would be based on incomplete information, short-term uncertainty, and speculation. As the limited efficacy of Iranian attacks became clear, and if the international community worked to calm markets by, for instance, opening strategic petroleum reserves, prices should eventually fall.[End Page 199]
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NATO has no benefit but causes inevitable Georgian membership - sparks nuclear war with Russia

Bandow 13

Doug Bandow is a senior fellow at the Cato Institute, CATO Institute, April 26, 2013, "Georgia’s Dangerous Slide toward NATO", http://www.cato.org/publications/commentary/georgias-dangerous-slide-toward-nato
Power shifted in Tbilisi, Georgia, when Bidzina Ivanishvili’s Georgian Dream party triumphed at the polls. Yet Prime Minister Ivanishvili, though hostile to Western-favorite President Mikheil Saakashvili, has continued the latter’s quest to win a NATO security guarantee against Russia. Washington should firmly spike what would be a Georgian Nightmare. Georgia suffered through a tumultuous birth when it split from the Soviet Union two decades ago. Saakashvili ousted Eduard Shevardnadze, the former Soviet foreign minister, in the 2003 “Rose Revolution.” The Western-educated Saakashvili looked to the United States and Europe for support. But he found himself alone when he started and lost a war with Russia in 2008. Even before that conflict, Tbilisi courted the United States and NATO. Shortly after achieving independence, Georgia contributed troops to the NATO mission in Kosovo, joined the North Atlantic Cooperation Council (later renamed the Euro-Atlantic Partnership Council), and joined the Partnership for Peace program. But that was just the start. Observed NATO: “Relations between NATO and Georgia have deepened significantly over the years since dialogue and cooperation was first launched in the early 1990s.” The Saakashvili government inaugurated an Individual Partnership Action Plan with NATO and joined the International Security Assistance Force in Afghanistan. In 2006 Tbilisi gained an Intensified Dialogue on membership and at the April 2008 NATO Summit alliance leaders agreed that Georgia would eventually become a member. Moreover, Saakashvili emphasized his personal ties to America, hired an adviser to Sen. John McCain as a lobbyist, and sent troops to fight in Iraq. President George W. Bush showered Tbilisi with praise and money and staged a state visit to Georgia. The Bush administration also strongly backed Tbilisi for membership in what nominally remained the North Atlantic Treaty Organization. However, leading European members of the alliance were less disposed to confront nuclear-armed Russia over a border dispute considered vital by the latter but irrelevant to Europe. The 2008 conflict vindicated their stance. Nevertheless, the Bush administration continued to press for Georgia’s admission. So has the Obama administration, though without obvious enthusiasm. Last year Secretary of State Hillary Clinton declared that the 2012 NATO summit in Chicago should be the last such meeting that did not focus on enlargement. Georgia is considered to be in the first tier of aspirants, along with Bosnia and Herzegovina, Macedonia and Montenegro. Although NATO insiders say opposition to Tbilisi’s membership has ebbed, several members remain negative, including Germany. A NATO research paper by Karl-Heinz Kamp of the NATO Defense College admitted that “The crunch point of the enlargement question” is Georgia. Nevertheless, NATO and Georgia continue to act as if “yes” is the inevitable answer. Alliance officials are regular visitors to Tbilisi. Last April Secretary General Anders Fogh Rasmussen declared: “Georgia is a special partner for NATO.” Two months later NATO Deputy Secretary General Alexander Vershbow said in Tbilisi: “At our NATO Summit in Bucharest in 2008, the Allies decided that Georgia will become a member of NATO. The Chicago Summit made clear that Allies stand by that decision and recognized the progress Georgia has made in meeting NATO’s standards.” Last September Rasmussen commended Georgia’s “very significant” contribution to the Afghan mission and offered NATO’s “unwavering support for Georgia’s territorial integrity and sovereignty within its internationally recognized borders.” He concluded, “you have a friend in NATO—and a future home in NATO.” Prime Minister Ivanishvili visited NATO headquarters in November and in December NATO foreign ministers met with the NATO-Georgia Commission amid much praise for Georgia’s participation in ISAF. Last year the alliance also held its annual “NATO Week in Georgia.” Explained NATO Special Representative James Appathurai, “it’s very important that the people of Georgia understand not just what the goal of NATO membership is, but also what NATO is and what it does.” Georgian officials certainly understand. NATO membership carries an American security guarantee. To win that commitment Tbilisi is working hard. Michael Cecire of the Foreign Policy Research Institute recently wrote of “Tbilisi’s desire to shed its reputation as a Euro-Atlantic security liability, dating back to Georgia’s five-day war with Russia in 2008.” The new government reaffirmed Tbilisi’s desire to join NATO, doubled Georgian forces in Afghanistan, and continued military training exercises with the U.S. More recently Georgia announced its intention to provide troops for the European Union’s training mission in Mali (growing out of France’s invasion). Earlier this year Tbilisi promoted military cooperation with Hungary and Lithuania. Most important, Tbilisi announced plans to turn its military into a niche counterterrorism force under the NATO doctrine of “Smart Defense,” which envisions a division of labor among members. That is, Georgia will effectively disarm against Russia in the expectation that the West will offer substitute protection. Tbilisi’s desire for great-power protection is understandable. But that is no reason for the U.S. to oblige. The purpose of the alliance is to ensure American security. During the Cold War, Washington used NATO to prevent Soviet domination of Eurasia. Moscow was an ideologically driven hegemonic competitor that possessed ample military power and a demonstrated willingness to use force to achieve its ends. Western Europe mattered to U.S. security because it was a large industrial and population center made temporarily vulnerable by the devastation of World War II. Thus, America extended military guarantees as a means to advance its own security. By this standard the alliance already was a little tattered as the Cold War came to a close. The sclerotic Soviet Union and its unreliable Warsaw Pact allies looked like unlikely aggressors. And the Western Europeans were capable of doing far more for their own defense. Then the collapse of the Soviet Union eliminated both the ideologically driven hegemonic competitor and the residual threat of invasion. NATO’s raison d’être disappeared almost overnight. Of course, no member government considered allowing NATO to go the way of the Warsaw Pact. Instead, the alliance decided to expand up to Russia’s borders, absorbing not only the former Warsaw Pact members but also the seceding republics from the Soviet Union. Washington ended up guaranteeing the security of states which had been under Moscow’s domination throughout the Cold War, and some even before. NATO handed out military commitments like party favors. In most cases the risk of war was slight. Russia is a difficult, unpleasant actor, but it is not likely to start a war with most of its former subject states. Moscow lacks the will and the ability, as well as any compelling reason to do so. Georgia is a glaring exception. Tbilisi went out of its way to become a Western outpost in a region of historic Russian interest. At least the Baltic States were independent before being absorbed by Stalin’s USSR and had much in common with the European nations they adjoined. Georgia was inviting America into an area where Washington had never been involved. Moscow’s displeasure was both predictable and extreme. Moreover, Saakashvili was reckless even without possessing a formal NATO guarantee. Moscow may have desired a conflict and been prepared to take advantage of it; however, Tbilisi started the shooting. Such a government is not a reliable ally. NATO is supposed to make Americans safer. Yet expansion to Georgia would make war more likely. A flare-up in fighting between Tbilisi and Abkhazia or South Ossetia could draw in Russia, setting up a NATO confrontation with Russia. The result could be the war that the West managed to avoid throughout the entire Cold War. Of course, Americans would do most of the fighting—and the conflict would have a worrisome possibility of going nuclear, especially given Moscow’s relative conventional weakness. There’s no obvious reason to preserve a U.S.-dominated NATO. The Europeans have a larger GDP and population than America; they enjoy roughly ten times the GDP and three times the population of Russia. Europe’s defense should be up to the Europeans. The case is even stronger against further NATO expansion, adding security liabilities rather than assets. If the alliance has any value, it is to deter war. Adding Georgia as a member would make conflict much more likely. Washington should firmly and finally say no to Georgia in NATO.
NATO is useless - no deterrent effect and independent Europe solves
Bandow 12

Doug Bandow is a senior fellow at the Cato Institute, CATO Institute, August 12, 2012, "How NATO Expansion Makes America Less Safe", http://www.cato.org/publications/commentary/how-nato-expansion-makes-america-less-safe
With the end of the Cold War the justification for NATO disappeared. The Soviet Union split, the Warsaw Pact dissolved, the global communist menace vanished. There no longer was any there there, as Gertrude Stein said of Oakland.

President Putin is no friend of liberty, but he evidences no design — and possesses no capability — to recreate a global empire. Under him Russia has reverted to a pre-World War I great power, focused on winning respect and protecting its borders. A Russian invasion of Eastern Europe, let alone the core western members of NATO, is but a paranoid fantasy.
Anyway, the Europeans are able to defend themselves. Today the European Union has ten times the GDP and three times the population of Russia. Despite their ongoing economic crises, EU members together still spend far more than Moscow on the military. There is no prospect of Russia dominating Eurasia.
Unfortunately, expanding NATO over the last two decades has turned what once was a military alliance into an international social club. Other than Poland, the post-1989 NATO entrants have been military midgets, security black holes requiring the U.S. to pay to rearm and retrain militaries which remain too small to do anything useful in a real war. Yes, the new members contributed small contingents in America’s other conflicts; President Saakashvili similarly sent Georgian troops to Afghanistan and Iraq to win American support. But the U.S. has paid mightily for de minimis benefits.

Still, alliance advocates claim that NATO could at least protect countries at Europe’s periphery. For instance, had Georgia been a member, they argue, Moscow would not have attacked. Lithuanian Foreign Minister Petras Vaitiekunas contended that including Tbilisi would “clearly show to Russia how unhelpful it is to even try flexing its muscles.”

Yet history is full of examples of alliances which failed to deter powers from acting when they believed their vital interests to be at stake. In World War I most of the continent plunged into bloody conflict despite competing military leagues. In World War II Germany ignored British and French commitments to Poland.
Today Moscow might not believe that Americans and Europeans with little at stake would be so foolish as to confront a nuclear armed power over interests it viewed as vital. Moreover, the Russians are not likely to be any more inclined toward “appeasement” than would the U.S. in a comparable situation. Indeed, given the West’s consistent policy of ignoring Russian interests, Moscow likely would insist even more strongly that concessions not be made and humiliations not be countenanced.

Attempting to establish friendly, democratic regimes along Russia’s borders, and turn them into military outposts as members of the historic American-led, anti-Soviet alliance, is geopolitically aggressive. As America developed, Washington demonstrated little patience for European “meddling” in Central and even South America, which it considered to be America’s backyard. Perhaps U.S. intentions were better, though the Latin Americans might not agree. Nevertheless, European security guarantees for America’s neighbors would have made Washington less rather than more tractable.

Worse, NATO expansion brings the political and territorial disputes of new members with each other and Russia into the alliance. The organization then threatens to act as a transmission belt of rather than firebreak to war.
Countries reliant on their own resources are more likely to compromise. In contrast, having a superpower in their corner makes them more likely to be intransigent. Although most of the new NATO members, and especially the most recent additions like Albania and Croatia, are money pits for American aid, at least these nations are geopolitically irrelevant. Moscow has no reason to pay them any mind.

NATO hollows out European defense capabilities - turns their impacts

Carpenter 11

Ted Galen Carpenter is senior fellow for defense and foreign policy studies at the Cato Institute, The National Interest, April 28, 2011, "NATO: A Victim of U.S. Smothering", http://nationalinterest.org/blog/the-skeptics/nato-victim-us-smothering-5236?page=show
In short, European leadership of the follow-up stage of the Libya intervention appears to be half-hearted, fraught with divisions and squabbling, and rather ineffectual. For those pundits who assert that U.S. leadership is indispensable, the Libya venture will be cited as another piece of evidence.

But the United States has the NATO it created and nurtured. Administration after administration fostered European dependence on America’s security shield and leadership. U.S. officials treated even the mildest aspirations for a significant, independent European security capability with suspicion, and they took active measures to discourage and undermine such ambitions. When those officials spoke of the need for greater “burden sharing,” they implicitly meant greater European contributions to advance policies formulated by the United States. For all the talk of a transatlantic partnership and an alliance of equals, the reality has always been very different.

Nearly two decades ago, writer and analyst Alan Tonelson aptly described Washington’s approach to its European allies (and its East Asian allies as well) as a “smothering strategy.” It has preserved U.S. leadership, but at a disturbing and rising cost. That cost includes a steady decline in the defense spending levels and tangible military capabilities of NATO’s European members.
Even worse, the smothering strategy has made those members timid and ineffectual in dealing with security problems in the European theater and on Europe’s volatile southern and southeastern perimeter. That phenomenon was evident during the 1990s when the NATO allies ultimately looked to Washington to take the lead in dealing with the turmoil in the disintegrating Yugoslav state—a problem that they should have been willing and able to handle on their own. The disorganized, fractious intervention in Libya suggests that matters have not improved much. Nor will the situation get better until Washington stops trying to dominate transatlantic military affairs and finally creates the incentives for its allies to grow up and take responsibility for the security of their neighborhood.

NATO decline causes independent CSDP fill-in - solves all of their impacts

Howorth 13

Jolyon Howorth is Jean Monnet Professor of European Politics ad personam and Emeritus Professor of European Studies at the University of Bath, Yale Journal of International Affairs, February 26, 2013, "The EU and NATO after Libya and Afghanistan: The Future of Euro-U.S. Security Cooperation", http://yalejournal.org/2013/02/26/the-eu-and-nato-after-libya-and-afghanistan-the-future-of-euro-u-s-security-cooperation/
The second option for CSDP is to continue to attempt to carve out a workable relationship with NATO as a separate and autonomous entity. That option presents a number of challenges. Why would another twenty years produce markedly better results for CSDP than the last twenty? As long as the two organizations remain, or are kept distinct, there will be a huge tendency to revert to an uneven and inequitable division of labor—with NATO doing the heavy-lifting and CSDP serving as a mere back-up organization for minor missions. But that again will prove unsatisfactory both to the United States and to the European Union. As long as the two organizations remain separate in their membership and objectives, sparring and generally dysfunctional behavior will afflict both. There have, in recent years, been strong arguments in favor of the EU developing its own OHQ, separate from NATO’s Supreme Headquarters Allied Powers Europe (SHAPE), because that was the logic of autonomy.29 It is easy to grasp the problem in leaving the EU dependent, through lack of an OHQ, on U.S. goodwill in the event of a mission the United States might not support, although it is hard to see what that mission might be. But in a period of general and massive economic retrenchment, is this type of duplication viable? The EU should aim to become more and more capable of doing high-level operational planning through SHAPE.

The third CSDP-NATO option is for CSDP to merge with NATO and take over NATO functions. This also presents a number of major challenges and is predicated on two key assumptions. The first is that the United States is serious about encouraging the Europeans progressively to become consequential players, essentially responsible for taking on the leadership of stability and security in the greater EU area. In the triple context outlined above, the odds seem in favor of this being the case. Why would the United States continue to want the burden and expense of carrying the security of the Europeans (who are more numerous and wealthier than they) in an era of austerity and retrenchment and when the world of 1947–49 has moved on several times? The U.S. “decline” has been seriously exaggerated, but even Washington now has to make real choices and focus its attention on strategic priorities.
In the short- and medium-terms, it is reasonable to expect that, despite Gates’ warnings and the uncertain fate of the U.S. defense budget, the United States will be prepared to continue to underpin NATO for a transitional period. Washington remains committed to the transatlantic relationship, which constitutes a vital interest for U.S. foreign and security policy. But there are two caveats. First, it will do so increasingly reluctantly, especially if the Europeans persist in shirking their historical and strategic responsibilities. Second, the United States will not do so forever. There is a real time limit on the 1949 arrangements—the “O” in NATO.30 However, if the Europeans are seen to be taking control of their own destiny and neighborhood, then there are reasons to believe that the United States will be willing to share and eventually even to transfer responsibilities to the Europeans, who will progressively become the major stakeholder(s) in the “Alliance.” This is a major assumption.

The second assumption is perhaps even more difficult to make. It is that the EU (collectively) will agree to shoulder the responsibilities of regional security and stabilization and to provide the resources that shift will require. If the EU intends to become a global player, it has no alternative than to become a global military (and civilian-military) power. The generation of a credible CSDP, however, can only happen if the EU, in the wake of developments at the economic and financial level (the Eurozone), agrees to move forward in significant pooling of sovereignty. If it does not, then it is probable that the EU will never succeed in forging a common security and defense policy.

The biggest challenge remains that of capacity generation. The dynamics of pooling and sharing should be concentrated in the EU.31 It makes no sense to have two separate processes, one operating within NATO and another within the EU. There is very little chance that mere coordination of national means would suffice to meet European requirements.32 Shared sovereignty is only meaningful if accompanied by policy convergence and shared security and strategic objectives—in other words, a process of political integration. Pooling and sharing have political, economic, industrial, and operational implications. The EU is a global political project, whereas NATO deals “merely” with security. The EU is also the framework within which Europe generates common interests. Logically, therefore, it is the place where these interests can best be harmonized at the level of the defense industrial base. This European procurement process should be conducted in tight liaison with NATO, but the EU framework will remain indispensable. The role of the EDA should be central and the Allied Command Transformation (ACT) should morph into an agency which ensures liaison with the U.S. defense industrial base. There are two key reasons why, to date, EU capacity-generation has not had the desired effect. First, as long as the United States gives the impression that it will “cover” Europe, the motivation for Europeans to stump up for defense is removed. Second, Europeans have not yet gone anywhere near as far as they will eventually have to go in the direction of pooling/sharing, rationalization, and specialization.

pqd adv

Abe’s coalition won’t allow Article 9 reinterp—political context has changed in the past 2 months

Linda Sieg, Reuters, 3/25/14, Abe faces push-back in aim to free Japan military from constitution, www.gmanetwork.com/news/story/353982/news/world/abe-faces-push-back-in-aim-to-free-japan-military-from-constitution
Prime Minister Shinzo Abe is hitting a speed bump in his drive to ease constitutional limits on Japan's ability to fight abroad, as members of his own coalition put up obstacles that could force him to delay or water down the move.

Abe has made clear he will press on with changes to free the military from the constraints of the pacifist constitution, but members of his own party are urging caution and his coalition partner is dubious about the wisdom of the historic - and unpopular - change.

Allowing the Self-Defense Forces to aid the United States or other allies under attack would mark a turning point for Japan's military, which has not fired a shot in conflict since World War Two. It would increase the chances of involvement in wars overseas - and almost certainly strain already fraught ties with neighbors China and South Korea.

After parliament last week enacted Abe's budget for the coming fiscal year, so-called collective self-defense looks set to dominate the remaining three months of this session.

Other aspects of Abe's agenda, which seeks a more muscular military and a less-apologetic foreign policy, have also run into trouble. His December visit to Tokyo's Yasukuni Shrine, seen by critics as a symbol of Japan's wartime militarism, upset not only Asian neighbors China and South Korea but security ally the United States, which expressed "disappointment".

Abe has had to back away from any attempt to revise a 1993 government statement apologizing for government involvement in forcing Asian women to serve as prostitutes for Japanese soldiers in World War Two under U.S. pressure to repair frayed ties with Washington's other key Asian ally Seoul.

The government is not making a direct assault on the constitution to allow collective self-defense, but instead aims to reinterpret the charter to authorize the use of force to help allies abroad. But even some of Abe's political allies are wary of that approach.

"I think it is wanton for the government to change overnight the interpretation of the constitution to allow the exercise of the right of collective self-defense," Natsuo Yamaguchi, leader of dovish coalition partner New Komeito, said over the weekend in one of his strongest statements on the topic.

Sidestepping constitution

Given such obstacles, Abe now "realizes that it is not so easy as he expected two or three months ago", said Hokkaido University Professor Jiro Yamaguchi, a member of a group of about 30 academics opposing the change. "It will take longer."

The need to compromise, especially with the New Komeito but also with less hawkish members of Abe's conservative Liberal Democratic Party, could limit the scope of eventual changes.

Abe says there is no deadline to decide. But failure to adopt a cabinet resolution and seek needed legal changes in an autumn session of parliament would make the new interpretation too late to include in an upgrade of U.S.-Japan defense cooperation guidelines, which the allies want to complete by the end of the year.

The push-back from the New Komeito could force Abe to whittle down the scope of reinterpretation, perhaps to allow aid only for the United States and only in conflicts close to Japan.

That’s also solves militarization

Economist 14

The Economist, January 18, 2014, "Don’t look back", http://www.economist.com/news/leaders/21594299-japan-should-be-able-defend-itself-any-other-country-honouring-war-criminals-makes
In fact in today’s world it is very hard to imagine a rebirth of Japanese militarism. The vast majority of Japanese would reject it—polls last year suggested that even coming to the aid of an ally would command only a slender majority of support. Even if ordinary Japanese wanted to be more aggressive, their country dedicates only about 1% of GDP to defence despite Mr Abe’s increase. That is not enough for Japan to throw its weight around Asia. And even if Japan built up its armed forces, it would come up against America, which has 16 bases there and provides the country’s nuclear umbrella.

But self-defense means the courts can’t solve

Martin 11 – Craig Martin Visiting Assistant Professor at the University of Baltimore School of Law Winter 2011 “Taking War Seriously: A Model for Constitutional Constraints on the Use of Force in Compliance with International Law” 76 Brooklyn L. Rev. 611 Lexis

It is not necessary, however, to refute Schmittian theoretical arguments to defend the Model. This is because the Model is designed primarily to constrain conduct in the moment of true exception. The rationales advanced to justify the use of armed force cover a broad spectrum, from protecting national interests as ephemeral as national prestige and credibility, to the desperate need to repulse a massive invasion of the homeland. It may be true that when a state is suddenly confronted with an immediate existential threat, one that truly threatens the “life of the nation,” it might be less likely that a constitutional provision prohibiting any use of armed force will effectively govern state behavior.282 Thus, while the war-renouncing provision of the Constitution of Japan operated effectively to constrain Japanese policy on the use of armed force even in moments of perceived crisis, the provision “would not likely have exercised much influence over national policy in the event of a Soviet invasion of Hokkaido.”283 But the Model being developed here is not intended to prevent or even hinder the use of force in such dire circumstances.
No Asia war

Bisley 3/10/14

Nick Bisley, Professor, is Executive Director of La Trobe Asia at La Trobe University, The Conversation, March 10, 2014, "It’s not 1914 all over again: Asia is preparing to avoid war", http://theconversation.com/its-not-1914-all-over-again-asia-is-preparing-to-avoid-war-22875

Asia is cast as a region as complacent about the risks of war as Europe was in its belle époque. Analogies are an understandable way of trying to make sense of unfamiliar circumstances. In this case, however, the historical parallel is deeply misleading.
Asia is experiencing a period of uncertainty and strategic risk unseen since the US and China reconciled their differences in the mid-1970s. Tensions among key powers are at very high levels: Japanese prime minister Shinzo Abe recently invoked the 1914 analogy. But there are very good reasons, notwithstanding these issues, why Asia is not about to tumble into a great power war.
China is America’s second most important trading partner. Conversely, the US is by far the most important country with which China trades. Trade and investment’s “golden straitjacket” is a basic reason to be optimistic.

Why should this be seen as being more effective than the high levels of interdependence between Britain and Germany before World War One? Because Beijing and Washington are not content to rely on markets alone to keep the peace. They are acutely aware of how much they have at stake.

Diplomatic infrastructure for peace

The two powers have established a wide range of institutional links to manage their relations. These are designed to improve the level and quality of their communication, to lower the risks of misunderstanding spiralling out of control and to manage the trajectory of their relationship.

Every year, around 1000 officials from all ministries led by the top political figures in each country meet under the auspices of the Strategic and Economic Dialogue.

The dialogue has demonstrably improved US-China relations across the policy spectrum, leading to collaboration in a wide range of areas. These range from disaster relief to humanitarian aid exercises, from joint training of Afghan diplomats to marine conservation efforts, in which Chinese law enforcement officials are hosted on US Coast Guard vessels to enforce maritime legal regimes.

Unlike the near total absence of diplomatic engagement by Germany and Britain in the lead-up to 1914, today’s two would-be combatants have a deep level of interaction and practical co-operation.
Just as the extensive array of common interests has led Beijing and Washington to do a lot of bilateral work, Asian states have been busy the past 15 years. These nations have created a broad range of multilateral institutions and mechanisms intended to improve trust, generate a sense of common cause and promote regional prosperity.
Some organisations, like the Asia-Pacific Economic Cooperation (APEC), have a high profile with its annual leaders’ meeting involving, as it often does, the common embarrassment of heads of government dressing up in national garb.

Others like the ASEAN Regional Forum and the ASEAN Defence Ministers’ Meeting Plus Process are less in the public eye. But there are more than 15 separate multilateral bodies that have a focus on regional security concerns.
All these organisations are trying to build what might be described as an infrastructure for peace in the region. While these mechanisms are not flawless, and many have rightly been criticised for being long on dialogue and short on action, they have been crucial in managing specific crises and allowing countries to clearly state their commitments and priorities.

Again, this is in stark contrast to the secret diplomatic dealings in the lead-up to 1914.
Destroying the PQD ends nuclear deterrence.  

Damrosch ‘86

Lori, Assistant Professor of Law, Columbia, “BANNING THE BOMB: LAW AND ITS LIMITS.,” 86 Colum. L. Rev. 653

Professor Miller's assessment of the dim prospects for judicial action against nuclear arms is correct, but he does not do justice to the reasons for judicial self-restraint. His vision is of a judiciary that would move boldly to dismantle a military structure based on nuclear arms, just as Brown v. Board of Education n12 required the dismantling of segregated school systems. Brown did not change the world overnight, but it was a spur to action, a rallying cry for revitalizing the political struggle, and ultimately a symbol of our society's commitment to human dignity. Unfortunately for Professor Miller's thesis, the hypothetical case of Brown v. The Pentagon could not fill the same bill. It is not just that the law suit would inevitably founder for threshold reasons such as standing, ripeness, or the political question doctrine, as noted in the brief [*657] comments following Professor Miller's piece. n13 Nor is it that judges are temperamentally resistant to becoming involved in controversial issues or breaking new ground, as some of Professor Miller's characterizations imply. More basically, the problem is that in the unlikely event of a judicial hearing on what to do to preserve the human race from nuclear disaster, judges would have to find a principled basis for endorsing some solution in place of the policies developed by executive and congressional officials, who presumably are committed to that very effort. Professor Miller asserts that he makes no plea for unilateral disarmament (p. 238), but that would seem to be the only relief that a court persuaded by his argument could order. Surely the Supreme Court could not supervise the conduct of negotiations for mutual reductions, or even decide whether space-based defenses are likely to render nuclear weapons impotent. The constitutional responsibility to prevent the horror of nuclear war must lie where the constitutional power is n14 -- with Congress and the President.
The impact is nuclear war

John P. Caves 10, Senior Research Fellow in the Center for the Study of Weapons of Mass Destruction at the National Defense University, “Avoiding a Crisis of Confidence in the U.S. Nuclear Deterrent”, http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ada514285
Perceptions of a compromised U.S. nuclear deterrent as described above would have profound policy implications, particularly if they emerge at a time when a nucleararmed great power is pursuing a more aggressive strategy toward U.S. allies and partners in its region in a bid to enhance its regional and global clout. ■ A dangerous period of vulnerability would open for the United States and those nations that depend on U.S. protection while the United States attempted to rectify the problems with its nuclear forces. As it would take more than a decade for the United States to produce new nuclear weapons, ensuing events could preclude a return to anything like the status quo ante. ■ The assertive, nuclear-armed great power, and other major adversaries, could be willing to challenge U.S. interests more directly in the expectation that the United States would be less prepared to threaten or deliver a military response that could lead to direct conflict. They will want to keep the United States from reclaiming its earlier power position. ■ Allies and partners who have relied upon explicit or implicit assurances of U.S. nuclear protection as a foundation of their security could lose faith in those assurances. They could compensate by accommodating U.S. rivals, especially in the short term, or acquiring their own nuclear deterrents, which in most cases could be accomplished only over the mid- to long term. A more nuclear world would likely ensue over a period of years. ■ Important U.S. interests could be compromised or abandoned, or a major war could occur as adversaries and/or the United States miscalculate new boundaries of deterrence and provocation. At worst, war could lead to state-on-state employment of weapons of mass destruction (WMD) on a scale far more catastrophic than what nuclear-armed terrorists alone could inflict. Continuing Salience of Nuclear Weapons Nuclear weapons, like all instruments of national security, are a means to an end— national security—rather than an end in themselves. Because of the catastrophic destruction they can inflict, resort to nuclear weapons should be contemplated only when necessary to defend the Nation’s vital interests, to include the security of our allies, and/or in response to comparable destruction inflicted upon the Nation or our allies, almost certainly by WMD. The retention, reduction, or elimination of nuclear weapons must be evaluated in terms of their contribution to national security, and in particular the extent to which they contribute to the avoidance of circumstances that would lead to their employment. Avoiding the circumstances that could lead to the employment of nuclear weapons involves many efforts across a broad front, many outside the military arena. Among such efforts are reducing the number of nuclear weapons to the level needed for national security; maintaining a nuclear weapons posture that minimizes the likelihood of inadvertent, unauthorized, or illconsidered use; improving the security of existing nuclear weapons and related capabilities; reducing incentives and closing off avenues for the proliferation of nuclear and other WMD to state and nonstate actors, including with regard to fissile material production and nuclear testing; enhancing the means to detect and interdict the transfer of nuclear and other WMD and related materials and capabilities; and strength ening our capacity to defend against nuclear and other WMD use. For as long as the United States will depend upon nuclear weapons for its national security, those forces will need to be reliable, adequate, and credible. Today, the United States fields the most capable strategic nuclear forces in the world and possesses globally recognized superiority in any conventional military battlespace. No state, even a nuclear-armed near peer, rationally would directly challenge vital U.S. interests today for fear of inviting decisive defeat of its conventional forces and risking nuclear escalation from which it could not hope to claim anything resembling victory. But power relationships are never static, and current realities and trends make the scenario described above conceivable unless corrective steps are taken by the current administration and Congress. Consider the challenge posed by China. It is transforming its conventional military forces to be able to project power and compete militarily with the United States in East Asia, 1 and is the only recognized nuclear weapons state today that is both modernizing and expanding its nuclear forces. 2 It weathered the 2008 financial crisis relatively well, avoiding a recession and already resuming robust economic growth. 3 Most economists expect that factors such as openness to foreign investment, high savings rates, infrastructure investments, rising productivity, and the ability to leverage access to a large and growing market in commercial diplomacy are likely to sustain robust economic growth for many years to come, affording China increasing resources to devote to a continued, broadbased modernization and expansion of its military capabilities. In contrast, the 2008 financial crisis was the most severe for the United States since the Great Depression, 4 and it led in 2009 to the largest Federal budget deficit—by far—since the Second World War 5 (much of which is financed by borrowing from China). Continuing U.S. military operations in Iraq and Afghanistan are expensive, as will be the necessary refurbishment of U.S. forces when those con flicts end. Those military expenses, however, are expected to be eclipsed by the burgeoning entitlement costs of the aging U.S. “baby boomer” generation. 6 As The Economist recently observed: China’s military build-up in the past decade has been as spectacular as its economic growth. . . . There are growing worries in Washington, DC, that China’s military power could challenge America’s wider military dominance in the region. China insists there is nothing to worry about. But even if its leadership has no plans to displace American power in Asia . . . America is right to fret this could change. 7 As an emerging nuclear-armed near peer like China narrows the wide military power gap that currently separates it from the United States, Washington could find itself more, rather than less, reliant upon its nuclear forces to deter and contain potential challenges from great power competitors. The resulting security dynamics may resemble the Cold War more than the U.S. “unipolar moment” of the 1990s and early 2000s. Concerns about Longterm Reliability With continuing U.S. dependence upon nuclear forces to deter conflict and contain challenges from (re-)emerging great power(s), perceptions of the reliability, adequacy, and credibility of those forces will determine how well they serve those purposes. Perception is all important when it comes to nuclear weapons, which have not been operationally employed since 1945 and not tested (by the United States) since 1992, and, hopefully, will never have to be employed or tested again. If U.S. nuclear forces are to deter other nuclear-armed great powers, the individual weapons must be perceived to work as intended (reliability), the overall forces must be perceived as adequate to deny the adversary the achievement of his goals regardless of his actions (adequacy), and U.S. leadership must be perceived as prepared to employ the forces under conditions that it has communicated via its declaratory policy (credibility) These perceptions must be, of course, those of the leadership of adversaries that we seek to deter (as well as of the allies that we seek to assure), but they also need to be those of the U.S. leadership lest our leaders fail to convey the confidence and resolve necessary to shape adversaries’ perceptions to achieve deterrence. Weapons reliability is the essential foundation for deterrence since there can be no adequacy or credibility without it. 

PQD key to effective military operations

Fenster et al ‘10

Herbert, Phillip Carter, MCKENNA LONG & ALDRIDGE LLP, “BRIEF OF THE VETERANS OF FOREIGN WARS OF THE UNITED STATES AS AMICUS CURIAE IN SUPPORT OF DEFENDANTS AND DISMISSAL,” http://ccrjustice.org/files/Amicus_Curiae_Brief_of_VFW.pdf
C. Military Leadership And Decisionmaking Would Suffer

War is the province of chance. “If we now consider briefly the subjective nature of war—the means by which war has to be fought—it will look more than ever like a gamble . . . [i]n the whole range of human activities, war most closely resembles a game of cards.” Clausewitz, 86-87. Within this field of human endeavor, the most successful armies are those led by decisive commanders who visualize the operational environment and make rapid, sound decisions. Combat leadership involves the motivation of others to risk their lives, and only the most decisive and confident leaders can inspire this kind of self-sacrifice. Leadership is the multiplying and unifying element of combat power. Confident, competent, and informed leadership intensifies the effectiveness of all other elements of combat power by formulating sound operational ideas and assuring discipline and motivation in the force . . . Leadership in today’s operational environment is often the difference between success and failure. Dept. of the Army, Field Manual 3-0, Operations, at ¶¶ 4-6 - 4-8 (2008), available at http://www.army.mil/fm3-0/fm3-0.pdf. Battle command is a subset of combat leadership—it is how wartime leaders operationalize their intent and transmit their guidance to subordinate units. Battle command is the art and science of understanding, visualizing, describing, directing, leading, and assessing forces to impose the commander’s will on a hostile, thinking, and adaptive enemy. Battle command applies leadership to translate decisions into actions—by synchronizing forces and warfighting functions in time, space, and purpose—to accomplish missions. Battle command is guided by professional judgment gained from experience, knowledge, education, intelligence, and intuition. It is driven by commanders. Id. at ¶ 5-9. Battlefield decisionmaking involves the visualization of the battlefield and all its components, the deliberate assessment of operational risk, and the selection of a course of action which accepts certain risks in order to achieve tactical, operational or strategic success. Id. at ¶ 5-10; see also Gen. Frederick M. Franks, Jr., Battle Command: A Commander’s Perspective, Military Review, May-June 1996, at 120-121. “Given the inherently uncertain nature of war, the object of planning is not to eliminate or minimize uncertainty but to foster decisive and effective action in the midst of such uncertainty.” Army Field Manual 3-07, Stability Operations, at ¶ 4-4 (2008), available at http://usacac.army.mil/cac2/repository/FM307/FM307.pdf. In bringing this case, Plaintiff asks this Court to substitute itself as the battlefield commander, and to second-guess the strategic, operational and tactical decisions made by this nation’s military chain of command in the campaign against Al Qaeda. Judicial decisionmaking is incompatible with military decisionmaking. Rather than produce rapid, confident, decisive actions, judicial resolution of this matter would produce deliberate and measured decisions which are the product of adversarial process, and which would reflect judicial considerations, not strategic or tactical ones. Also, judicial involvement may induce risk aversion among commanders, who would worry about how their actions might be judged in courtrooms far removed from the battlefield, and thus hedge their battlefield decisions in order to protect themselves and their units from future judicial scrutiny. This is particularly true of Plaintiff’s prayer for relief, which calls upon the Court to enjoin the Government from using lethal force “except in circumstances in which they present concrete, specific, and imminent threats to life or physical safety, and there are no means other than lethal force that could reasonably be employed to neutralize the threats.” Such decisions about the use of force can often be made by soldiers in a split-second, on the basis of intuition and training. The specter of judicial involvement will affect the way soldiers and leaders approach these decisions, potentially complicating and slowing their decisions by injecting judicial considerations which have no place on the battlefield.

Nuclear war

Frederick Kagan and Michael O’Hanlon 7, Fred’s a resident scholar at AEI, Michael is a senior fellow in foreign policy at Brookings, “The Case for Larger Ground Forces”, April, http://www.aei.org/files/2007/04/24/20070424_Kagan20070424.pdf
We live at a time when wars not only rage in nearly every region but threaten to erupt in many places where the current relative calm is tenuous. To view this as a strategic military challenge for the United States is not to espouse a specific theory of America’s role in the world or a certain political philosophy. Such an assessment flows directly from the basic bipartisan view of American foreign policy makers since World War II that overseas threats must be countered before they can directly threaten this country’s shores, that the basic stability of the international system is essential to American peace and prosperity, and that no country besides the United States is in a position to lead the way in countering major challenges to the global order. Let us highlight the threats and their consequences with a few concrete examples, emphasizing those that involve key strategic regions of the world such as the Persian Gulf and East Asia, or key potential threats to American security, such as the spread of nuclear weapons and the strengthening of the global Al Qaeda/jihadist movement. The Iranian government has rejected a series of international demands to halt its efforts at enriching uranium and submit to international inspections. What will happen if the US—or Israeli—government becomes convinced that Tehran is on the verge of fielding a nuclear weapon? North Korea, of course, has already done so, and the ripple effects are beginning to spread. Japan’s recent election to supreme power of a leader who has promised to rewrite that country’s constitution to support increased armed forces—and, possibly, even nuclear weapons— may well alter the delicate balance of fear in Northeast Asia fundamentally and rapidly. Also, in the background, at least for now, SinoTaiwanese tensions continue to flare, as do tensions between India and Pakistan, Pakistan and Afghanistan, Venezuela and the United States, and so on. Meanwhile, the world’s nonintervention in Darfur troubles consciences from Europe to America’s Bible Belt to its bastions of liberalism, yet with no serious international forces on offer, the bloodletting will probably, tragically, continue unabated. And as bad as things are in Iraq today, they could get worse. What would happen if the key Shiite figure, Ali al Sistani, were to die? If another major attack on the scale of the Golden Mosque bombing hit either side (or, perhaps, both sides at the same time)? Such deterioration might convince many Americans that the war there truly was lost—but the costs of reaching such a conclusion would be enormous. Afghanistan is somewhat more stable for the moment, although a major Taliban offensive appears to be in the offing. Sound US grand strategy must proceed from the recognition that, over the next few years and decades, the world is going to be a very unsettled and quite dangerous place, with Al Qaeda and its associated groups as a subset of a much larger set of worries. The only serious response to this international environment is to develop armed forces capable of protecting America’s vital interests throughout this dangerous time. Doing so requires a military capable of a wide range of missions—including not only deterrence of great power conflict
 in dealing with potential hotspots in Korea, the Taiwan Strait, and the Persian Gulf but also associated with a variety of Special Forces activities and stabilization operations. For today’s US military, which already excels at high technology and is increasingly focused on re-learning the lost art of counterinsurgency, this is first and foremost a question of finding the resources to field a large-enough standing Army and Marine Corps to handle personnel intensive missions such as the ones now under way in Iraq and Afghanistan. Let us hope there will be no such large-scale missions for a while. But preparing for the possibility, while doing whatever we can at this late hour to relieve the pressure on our soldiers and Marines in ongoing operations, is prudent. At worst, the only potential downside to a major program to strengthen the military is the possibility of spending a bit too much money. Recent history shows no link between having a larger military and its overuse; indeed, Ronald Reagan’s time in office was characterized by higher defense budgets and yet much less use of the military, an outcome for which we can hope in the coming years, but hardly guarantee. While the authors disagree between ourselves about proper increases in the size and cost of the military (with O’Hanlon preferring to hold defense to roughly 4 percent of GDP and seeing ground forces increase by a total of perhaps 100,000, and Kagan willing to devote at least 5 percent of GDP to defense as in the Reagan years and increase the Army by at least 250,000), we agree on the need to start expanding ground force capabilities by at least 25,000 a year immediately. Such a measure is not only prudent, it is also badly overdue.
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“war powers authority” is the president’s discretion to take action – ex post doesn’t do that because the president maintains the decision power, but can be punished later – only ex ante is topical
Vladeck 13 (Steve, Professor of Law and the Associate Dean for Scholarship – American University Washington College of Law, JD – Yale Law School, Senior Editor – Journal of National Security Law & Policy, “Why a “Drone Court” Won’t Work–But (Nominal) Damages Might…,” Lawfare Blog, 2-10, http://www.lawfareblog.com/2013/02/why-a-drone-court-wont-work/)
II.  Drone Courts and the Separation of Powers 

In my view, the adversity issue is the deepest legal flaw in “drone court” proposals. But the idea of an ex ante judicial process for signing off on targeted killing operations may also raise some serious separation of powers concerns insofar as such review could directly interfere with the Executive’s ability to carry out ongoing military operations… First, and most significantly, even though I am not a particularly strong defender of unilateral (and indefeasible) presidential war powers, I do think that, if the Constitution protects any such authority on the part of the President (another big “if”), it includes at least some discretion when it comes to the “defensive” war power, i.e., the President’s power to use military force to defend U.S. persons and territory, whether as part of an ongoing international or non-international armed conflict or not. And although the Constitution certainly constrains how the President may use that power, it’s a different issue altogether to suggest that the Constitution might forbid him for acting at all without prior judicial approval–especially in cases where the President otherwise would have the power to use lethal force. This ties together with the related point of just how difficult it would be to actually have meaningful ex ante review in a context in which time is so often of the essence. If, as I have to think is true, many of the opportunities for these kinds of operations are fleeting–and often open and close within a short window–then a requirement of judicial review in all cases might actually prevent the government from otherwise carrying out authority that most would agree it has (at least in the appropriate circumstances). This possibility is exactly why FISA itself was enacted with a pair of emergency provisions (one for specific emergencies; one for the beginning of a declared war), and comparable emergency exceptions in this context would almost necessarily swallow the rule. Indeed, the narrower a definition of imminence that we accept, the more this becomes a problem, since the time frame in which the government could simultaneously demonstrate that a target (1) poses such a threat to the United States; and (2) cannot be captured through less lethal measures will necessarily be a vanishing one. Even if judicial review were possible in that context, it’s hard to imagine that it would produce wise, just, or remotely reliable decisions.
Limits outweigh: broad interpretations cause unmanageable research burdens

Taylor III, now a JD from William and Mary, 2005
(Jarred, “Searching for a More Perfect Union,” https://docs.google.com/document/d/1ypiOXjRVPWzNxDsFVJ0S1n-QfIGtXzp7Y59meEwd-bE/edit?hl=en_US)

It would take even the most seasoned scholar years of research and hundreds of pages to adequately analyze the development of any presidential power over the course of American history; war power is certainly no exception.  Every President since George Washington has interpreted the martial prerogatives of his office in different ways, and most have set some sort of precedent for succeeding officeholders.  Nevertheless, some of the major changes in executive military power bear highlighting.
AT: Reasonability

Reasonability is impossible – it’s arbitrary and undermines research and preparation

Resnick, assistant professor of political science – Yeshiva University, ‘1
(Evan, “Defining Engagement,” Journal of International Affairs, Vol. 54, Iss. 2)

In matters of national security, establishing a clear definition of terms is a precondition for effective policymaking. Decisionmakers who invoke critical terms in an erratic, ad hoc fashion risk alienating their constituencies. They also risk exacerbating misperceptions and hostility among those the policies target. Scholars who commit the same error undercut their ability to conduct valuable empirical research. Hence, if scholars and policymakers fail rigorously to define "engagement," they undermine the ability to build an effective foreign policy.
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Russia war outweighs

Nick Bostrom, 2002. Professor of Philosophy and Global Studies at Yale. "Existential Risks: Analyzing Human Extinction Scenarios  and Related Hazards," 38,  www.transhumanist.com/volume9/risks.html.

A much greater existential risk emerged with the build-up of nuclear arsenals in the US and the USSR. An all-out nuclear war was a possibility with both a substantial probability and with consequences that might have been persistent enough to qualify as global and terminal. There was a real worry among those best acquainted with the information available at the time that a nuclear Armageddon would occur and that it might annihilate our species or permanently destroy human civilization. Russia and the US retain large nuclear arsenals that could be used in a future confrontation, either accidentally or deliberately. There is also a risk that other states may one day build up large nuclear arsenals. Note however that a smaller nuclear exchange, between India and Pakistan for instance, is not an existential risk, since it would not destroy or thwart humankind’s potential permanently.
Bypasses defense—extinction 
Helfand and Pastore 9 (Ira Helfand, M.D., and John O. Pastore, M.D., are past presidents of Physicians for Social Responsibility., “U.S.-Russia nuclear war still a threat”, March 31, http://www.projo.com/opinion/contributors/content/CT_pastoreline_03-31-09_EODSCAO_v15.bbdf23.html)
Since the end of the Cold War, many have acted as though the danger of nuclear war has ended. It has not. There remain in the world more than 20,000 nuclear weapons. Alarmingly, more than 2,000 of these weapons in the U.S. and Russian arsenals remain on ready-alert status, commonly known as hair-trigger alert. They can be fired within five minutes and reach targets in the other country 30 minutes later. Just one of these weapons can destroy a city. A war involving a substantial number would cause devastation on a scale unprecedented in human history. A study conducted by Physicians for Social Responsibility in 2002 showed that if only 500 of the Russian weapons on high alert exploded over our cities, 100 million Americans would die in the first 30 minutes.  An attack of this magnitude also would destroy the entire economic, communications and transportation infrastructure on which we all depend. Those who survived the initial attack would inhabit a nightmare landscape with huge swaths of the country blanketed with radioactive fallout and epidemic diseases rampant. They would have no food, no fuel, no electricity, no medicine, and certainly no organized health care. In the following months it is likely the vast majority of the U.S. population would die.  Recent studies by the eminent climatologists Toon and Robock have shown that such a war would have a huge and immediate impact on climate world wide. If all of the warheads in the U.S. and Russian strategic arsenals were drawn into the conflict, the firestorms they caused would loft 180 million tons of soot and debris into the upper atmosphere — blotting out the sun. Temperatures across the globe would fall an average of 18 degrees Fahrenheit to levels not seen on earth since the depth of the last ice age, 18,000 years ago. Agriculture would stop, eco-systems would collapse, and many species, including perhaps our own, would become extinct.  It is common to discuss nuclear war as a low-probability event. But is this true? We know of five occasions during the last 30 years when either the U.S. or Russia believed it was under attack and prepared a counter-attack. The most recent of these near misses occurred after the end of the Cold War on Jan. 25, 1995, when the Russians mistook a U.S. weather rocket launched from Norway for a possible attack.

--at: nato doesn't want georgia

Georgia will be admitted soon

Kharlamov 14

Ilya Kharlamov, staff writer, VoR, February 25, 2014, "US pushes NATO membership for Georgia", Voice of Russia, http://voiceofrussia.com/2014_02_25/US-pushes-NATO-membership-for-Georgia-1871/
While the world’s attention is riveted on dramatic events Ukraine, the United States is making strides to bring Georgia closer to NATO. Experts are warning that this scenario may destabilize the situation in the Caucasus and strain relations between NATO and Russia. But the warnings fall on deaf ears. Vying for control of that important part of former Soviet territory, Washington has long stopped heeding experts' opinions.

An ideological offensive on Georgia comes from two directions. On the one hand, the European Union has forcing its values upon Tbilisi within the framework of the so-called Eastern Partnership Program, while offering nothing in return, no dividends, rights or privileges, in an apparent bid to destroy whatever ties may still exist between Georgia and Russia and expand the EU influence in the region. On the other hand, the United States is stepping up efforts to engage Georgia into NATO. In 2008, the population of South Ossetia fully experienced the aftermath that policy after being attacked by Georgian troops, armed and trained by NATO.

The political turmoil and uncertainty in Ukraine smooth the way for other geopolitical projects, Georgia being one of them. It’s a fine moment to frighten Georgians with a Ukrainian scenario and assure them that America, their best friend, will not let it happen.
Not long ago, dozens of US congressmen from both the Republican and Democratic parties signed a letter to Secretary of State John Kerry, in which they encourage continued efforts to make enlargement a key priority for the United States and urged him to support NATO membership for Macedonia and Montenegro and a MAP (Membership Action Plan) for Georgia. Those tasks were repeatedly outlined by President Barack Obama and his NATO allies.

“At all its recent summits, NATO repeated that it held the door open. The latest events in Ukraine where local nationalists have actually seized power arouse deep concern. Washington’s policy will damage both the US-Russian relations and Moscow’s relations with Georgia and Ukraine if the latter become full-fledged NATO members. The experience of the former Soviet republics and former Warsaw Pact countries which have joined NATO shows that their military and military-technical plans have been completely overhauled. Anti-Russian sentiments emerge. Large-scale military exercises take place near our borders. The atmosphere surrounding Russia’s relations with NATO and its newly-admitted members is on the whole deteriorating,” political analyst Vladimir Kozin told the Voice of Russia.

Recent statements prove

Lee 14

MATTHEW LEE, Diplomatic Writer, AP, February 26, 2014, "US Warns Russia on Ukraine, Nudges Georgia to West", http://abcnews.go.com/Politics/wireStory/us-urges-georgia-align-eu-nato-22680826?singlePage=true

The United States on Wednesday warned Russia against a military intervention in Ukraine as it renewed demands that Moscow withdraw troops from disputed enclaves in another former Soviet republic, Georgia. The U.S. also urged Georgia to further integrate with Europe and NATO in calls that come amid growing tensions between Russia and the West over the ouster of Ukraine's pro-Moscow president.

In pointed comments likely to fuel already heightened Russian suspicions over Western intentions in its backyard, Secretary of State John Kerry said Russia should be "very careful" in how it proceeds in Ukraine. In addition, he announced additional, but unspecified, U.S. assistance "to help support Georgia's European and Euro-Atlantic vision." And, he denounced Russia's continued military presence in the breakaway Georgian territories of Abkhazia and South Ossetia in violation of the cease-fire that ended the 2008 Russia-Georgia conflict.

Kerry, speaking at a meeting of the U.S.-Georgia Strategic Partnership Commission at the State Department, insisted that U.S. policy toward Ukraine, Georgia and the other states that once made up the Soviet Union is not aimed at reducing Russia's influence in its neighborhood. Instead, he maintained that U.S. encouragement for former Soviet states to integrate with the West is driven by America's desire to see them succeed as robust democracies with strong economies.

"We don't make that urging ... as some sort of zero-sum game between the East and West or between us and any other party," Kerry said. "We simply want people to be able to exercise their freedom of choice and be able to maximize their economic opportunities. That doesn't mean that it can't also mean engagement with others."

Later, in an interview with MSNBC television, Kerry echoed those remarks but went further in addressing the situation in Ukraine.

"I think Russia needs to be very careful in the judgments that it makes going forward here," Kerry said. "We are not looking for confrontation, but we are making it clear that every country should respect the territorial integrity, the sovereignty of Ukraine. Russia has said it will do that, and we think it's important that Russia keeps its word."

"What we need now to do is not get into an old, Cold War confrontation," he said. "We need to work together in what does not have to be a zero-sum game to provide the capacity of the people of Ukraine to choose their future."

Kerry spoke as Russian President Vladimir Putin ordered massive military exercises in western Russia, including along its border with Ukraine. Russian news agencies reported that the Defense Ministry would take steps to strengthen security at facilities of the Russian Black Sea Fleet in Ukraine's Crimean Peninsula, where there have been clashes between pro- and anti-Russian demonstrators. Pro-Russian protesters have spoken of secession, and a Russian lawmaker has stoked their passions by promising that Russia will protect them.

Those steps have raised fears of possible Russian military intervention in Ukraine along the lines of its 2008 operation in Georgia, which was condemned by the United States and its European allies.

Kerry, sitting next to Georgian Prime Minister Irakli Garibashvili, affirmed that the U.S. "remains steadfast in our support for Georgia's sovereignty and territorial integrity."

"We continue to object to Russia's occupation, militarization and borderization of Georgian territory, and we call on Russia to fulfil its obligations under the 2008 cease-fire agreement, including the withdrawal of forces and free access for humanitarian assistance," Kerry said.

He stressed that the U.S. supports Georgia's membership in NATO — something opposed by Russia — and wants to see it sign a partnership agreement with the European Union later this year. A similar proposed agreement between Ukraine and the E.U. was among the catalysts that led to the deadly unrest in Kiev that unseated Russian-backed President Viktor Yanukovych last week.

Official NATO policy

Bandow 13

Doug Bandow is a senior fellow at the Cato Institute, CATO Institute, August 12, 2013, "Obama Administration Should Close NATO Door to Georgia", http://www.cato.org/blog/obama-administration-should-close-nato-door-georgia

Although many members of the defense establishment haven’t seemed to notice, the Evil Empire collapsed. The Soviet Union is gone, along with the Warsaw Pact. Europe is wealthier than America. Why is Washington still pushing to expand NATO?
In May, Secretary of State John Kerry announced that “We are very supportive of Georgia’s aspirations with respect to NATO.” In June NATO Secretary General Anders Fogh Rasmussen visited Tbilisi, where he said that once Tbilisi made needed reforms “the burden will be on us to live up to our pledge that Georgia will be a member of NATO.”

Alas, the biggest burden of adding Tbilisi would fall on the United States. The administration should halt the process before it proceeds any further.

The North Atlantic Treaty Organization was created to contain Joseph Stalin’s Soviet Union. The U.S.S.R.’s demise left NATO without an enemy. The alliance desperately looked for new duties, finally settling on “out-of-area” responsibilities. 

In essence, the alliance would find wars to fight elsewhere, such as in Afghanistan and Libya, while expanding eastward toward Moscow. That process continues today. For instance, Rasmussen declared: “Georgia’s full Euro-Atlantic integration is a goal we all share” 

That’s a dumb idea. Georgia would be a security liability to the United States and Europe.

Even if no Georgia, free riding causes conflicts go nuclear
Barry R. Posen 13, Ford International Professor of Political Science and Director of the Security Studies Program at the Massachusetts Institute of Technology, “Pull Back: The Case for a Less Activist Foreign Policy,” Foreign Affairs, January/February 2013, pp. 4-5
FRIENDS WITHOUT BENEFITS 

Another problematic response to the United States' grand strategy comes from its friends: free-riding. The Cold War alliances that the country has worked so hard to maintain -- namely, NATO and the U.S.-Japanese security agreement -- have provided U.S. partners in Europe and Asia with such a high level of insurance that they have been able to steadily shrink their militaries and outsource their defense to Washington. European nations have cut their military spending by roughly 15 percent in real terms since the end of the Cold War, with the exception of the United Kingdom, which will soon join the rest as it carries out its austerity policy. Depending on how one counts, Japanese defense spending has been cut, or at best has remained stable, over the past decade. The government has unwisely devoted too much spending to ground forces, even as its leaders have expressed alarm at the rise of Chinese military power -- an air, missile, and naval threat. 

Although these regions have avoided major wars, the United States has had to bear more and more of the burden of keeping the peace. It now spends 4.6 percent of its GDP on defense, whereas its European NATO allies collectively spend 1.6 percent and Japan spends 1.0 percent. With their high per capita GDPs, these allies can afford to devote more money to their militaries, yet they have no incentive to do so. And so while the U.S. government considers draconian cuts in social spending to restore the United States' fiscal health, it continues to subsidize the security of Germany and Japan. This is welfare for the rich. 

U.S. security guarantees also encourage plucky allies to challenge more powerful states, confident that Washington will save them in the end -- a classic case of moral hazard. This phenomenon has caused the United States to incur political costs, antagonizing powers great and small for no gain and encouraging them to seek opportunities to provoke the United States in return. So far, the United States has escaped getting sucked into unnecessary wars, although Washington dodged a bullet in Taiwan when the Democratic Progressive Party of Chen Shui-bian governed the island, from 2000 to 2008. His frequent allusions to independence, which ran counter to U.S. policy but which some Bush administration officials reportedly encouraged, unnecessarily provoked the Chinese government; had he proceeded, he would have surely triggered a dangerous crisis. Chen would never have entertained such reckless rhetoric absent the long-standing backing of the U.S. government. 

The Philippines and Vietnam (the latter of which has no formal defense treaty with Washington) also seem to have figured out that they can needle China over maritime boundary disputes and then seek shelter under the U.S. umbrella when China inevitably reacts. Not only do these disputes make it harder for Washington to cooperate with Beijing on issues of global importance; they also risk roping the United States into conflicts over strategically marginal territory. 

Georgia is another state that has played this game to the United States' detriment. Overly confident of Washington's affection for it, the tiny republic deliberately challenged Russia over control of the disputed region of South Ossetia in August 2008. Regardless of how exactly the fighting began, Georgia acted far too adventurously given its size, proximity to Russia, and distance from any plausible source of military help. This needless war ironically made Russia look tough and the United States unreliable. 
Causes escalation and nuclear war
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Doug Bandow is a senior fellow at the Cato Institute, specializing in foreign policy and civil liberties, Forbes, April 22, 2013, "NATO's Lack Of Any Serious Purpose Means It Should Retire", http://www.forbes.com/sites/dougbandow/2013/04/22/natos-lack-of-any-serious-purpose-means-it-should-retire/

NATO’s foreign ministers are meeting this week and have a “busy agenda,” proclaims the alliance. Yet NATO no longer has any serious purpose.
European countries want to be military powers, but increasingly are failing to maintain capable forces. America always has been the dominant power in NATO. The U.S. may soon be the only effective power in the alliance. NATO should retire.

The North Atlantic Treaty Organization was created more than six decades ago. Having fought to free Western Europe from Nazi domination, Washington was determined to keep Western Europe free from Soviet domination. Yet a Soviet invasion quickly became unlikely, if for no other reason than the potential of escalation to nuclear war.

After the collapse of the U.S.S.R. the transatlantic alliance became irrelevant. Its purpose, famously explained Lord Hastings Ismay, was “to keep the Russians out, the Americans in, and the Germans down.” All of these objectives had been met.

Today the Soviet Union is gone. Russia may be hostile, but it lacks both the will and ability to threaten Europe. At most Moscow can beat up on weak neighbors like Georgia.

Germany remains down militarily, skeptical of international involvement. Ironically, most of Europe wants Berlin to do more. Economically the federal republic is way up—underwriting the entire European Union.

The U.S. is in. America and Europe share history, tradition, and values. Economic ties may grow through a transatlantic free trade agreement. Military links are secondary.

However, despite the changed international environment institutional survival became NATO’s paramount objective. Proposals were advanced to shift from deterring the Soviets to combating illegal drug use, underwriting student exchanges, and promoting environmental protection.

Eventually the alliance decided to operate “out of area.” As common security threats disappeared, members increasingly used the alliance to drag other members into narrow conflicts favored by only a few members.

Germany helped trigger the Balkan wars with its speedy recognition of the seceding Yugoslavian territories without any protection for Serbian minorities. While the initial attack on Afghanistan to displace al-Qaeda and oust the Taliban properly responded to 9/11, the years of combat that followed (and which continue) did not. Britain and France pressed for war in Libya even though they were incapable of prosecuting it alone. Mali belongs to Paris, though as yet the rest of the alliance has stayed out of combat there.

These unnecessary wars have kept the alliance busy, but they also have accelerated its decline. They demonstrate that NATO is irrelevant to its members’ security. Many Europeans no longer even see any obvious need for national militaries. Observed Christian Moelling with the Stiftung Wissenschaft und Politik: “At a time of significant financial hardship, some … might even begin to question the merit of having armed forces at all.” Europe faces the prospect of having armed forces consisting of little more than gaudily garbed ceremonial soldiers, strutting in front of palaces and parliaments.

Oddly, at this moment the old imperial temptation appears to be reasserting itself in some European capitals. Philip Stephens wrote in the Financial Times that “Europeans have caught the interventionist bug just as the U.S. has shaken it off. The French and the British led the war to depose Libya’s Muammar Gaddafi. They are in the vanguard of calls for intervention in Syria.” Paris also acted in Mali. The Europeans seem increasingly determined to reshape conflicts and rebuild nations throughout the Middle East and Africa without possessing the military force to do so.
With this backdrop a senior NATO official visited Washington last week. He spoke at a private gathering, quipping that he couldn’t be quoted but he could be fired. The discussion suggested an alliance in terminal decline.

He argued that NATO is being transformed by several important events. One is Afghanistan, which has dominated NATO thinking for more than a decade yet has “reduced the aptitude for crisis management,” that is, fighting wars “beyond direct defense.” Another is the diminution of terrorism as a strategic concern. It still exists, witness Boston. But rather than posing “an overarching threat,” it is something that “we will have to live with.”

The financial-economic crisis continues, sapping military budgets on both sides of the Atlantic. As a result “there is no chance for budget increases, not even for keeping spending levels as they are.” The energy revolution is reducing the “political relevance of the Persian Gulf and Russia.” The so-called pivot to Asia will further diminish American force levels in Europe.

All of these have had an effect. But the elephant in the room is the disappearance of any transatlantic security need. Military alliances are intended to deal with common threats. One existed during the Cold War. But no longer.
So what should NATO do as the troops come home from Afghanistan? One of the event’s participants urged Syria as the next mission for the alliance. If not, then what is the use of NATO, he asked? However, the conflict poses no direct threat to any alliance member—a few artillery shells landing on Turkish territory don’t count. Getting involved in a brutal civil war in which one side possesses a sizable army armed with chemical weapons and the other side includes many anti-Western radicals would be madness.

Another discussant suggested getting back to the core duty of collective security, including cyber security and missile defense. However, such activities, though useful, do not require a formal military alliance among the western powers. Cyber cooperation should extend well beyond Europe, while anti-missile activity could mix bilateral and regional links.

Would not expanding the alliance reinforce the more traditional security mission? One questioner contended that NATO membership would secure the borders of Montenegro from Serbia, from which Montenegro seceded. Another participant proposed adding Georgia, which desires protection from Russia.

However, the transatlantic alliance is not a charity. NATO’s purpose is to guard the security of existing members, not to risk their security protecting other countries. Serbia poses no danger to the U.S. and its allies, which dismembered what was left of Yugoslavia not that many years ago. There’s no reason for America to threaten war on behalf of Montenegro, one of the resulting pieces.

Adding Tbilisi to NATO would be even more foolish. Georgia was part of the Russian Empire before the Soviet Union. Georgia is entitled to independence, but not to U.S. protection. Washington has nothing at stake which warrants confronting nuclear-armed Moscow over interests the latter views as vital in its own backyard. Doing so would degrade, not enhance, American security.

balkans

Causes Balkan instability
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Ted Galen Carpenter, Vice President, Defense and Foreign Policy Studies, Cato Institute, CATO Institute, March 30, 2009, "NATO at 60: A Hollow Alliance", http://object.cato.org/sites/cato.org/files/pubs/pdf/pa635.pdf
NATO and Russia: Poking the Bear

A second major problem afflicting NATO is that various policies pursued since the end of the Cold War—especially the alliance’s actions in the Balkans and the expansion of NATO to include new members on Russia’s western frontier—have poisoned relations with Moscow and re-ignited security tensions in Europe.

Trampling on Russia’s Interests in the Balkans

In 1995, NATO forces intervened in Bosnia’s civil war to undermine the Serbs, Russia’s long-standing co-religionists and political allies. Then, in 1999, the United States and its allies waged an air war against Serbia, ultimately wrenching away its province of Kosovo. They bypassed the UN Security Council to do so, thereby evading a Russian veto. Although Russian political leaders fumed at such treatment, they could do little except issue impotent complaints. The country was too weak to do much else, as both its economy and military were in disarray.12

Western policy regarding Russia’s sensibilities and tangible interests in the Balkans has not become more adept with the passage of years. Once again dismissing Moscow’s objections, the United States and its leading European allies bypassed the UN Security Council to grant Kosovo independence in February 2008. Russian foreign minister Sergei Lavrov warned that such a step set a dangerous international precedent that would encourage secessionist movements around the world. America and NATO, he said, had “opened a Pandora’s box.” Ominously, he noted specifically that the Kosovo precedent would seem to apply to Georgia’s secessionist regions, South Ossetia and Abkhazia.13

Six months later, when the Georgian government tried to regain control of South Ossetia, Russian forces exploited that foolish move and launched a devastating counteroffensive against its southern neighbor. When those military operations ceased, the Kremlin promptly recognized the independence of both South Ossetia and Abkhazia. At least in part, Russia’s actions in Georgia appeared to be payback for the West’s actions regarding Kosovo.14

Balkan conflict goes global

Vasilyev 13

Alexander Vasilyev, PhD in History, Deputy Dean of the MGIMO University, Russian Council, February 20, 2013, "When Will Europe’s Powder Keg Explode?", http://russiancouncil.ru/en/inner/?id_4=1424#top

A hundred years ago today the first Balkan War was raging. A union of newly independent Bulgaria, Greece, Serbia and Montenegro were fighting the Ottoman Empire for lands they had lost to it five centuries before. Their war ended swiftly and victoriously, and few in Europe could have expected that, less a month later, having failed to agree on the borders, the winners would launch a new, internecine, conflict. The war’s outcome divided former allies: they found themselves on different sides of the barricades during the two world wars, and paid put to Russia’s almost 150 year old dream of establishing a union of Christian Orthodox states in the Balkans. The region has often been referred to as Europe’s powder keg. What many would like to know is whether there are any signs that this keg will be set off in the 21st century, and if so, when?

The Balkans has always been in conflict, and there are two main reasons for this. First comes the motley collection of historically overlapping ethnicities, cultures and religions. In terms of the sheer number of peoples and ethnicities in a limited territory, the Balkans can probably only be compared to the Caucasus. A region with an area that is just one twentieth of that of Europe is home to one quarter of all European states [1]. Besides, the rather belated process by which these nations acquired their sovereignty was quite uneven. The case of the former-Yugoslavia seems to suggest this process may still be ongoing.

Another reason is that the Balkans, as a location, has high geopolitical significance, at the crossroads of routes from Europe to Asia and Africa. For centuries these crossroads were fought over, and the great powers set their borders as was in their best interests. The 1995 Dayton Accord, which drew a line under the Yugoslav war, or the outcome of the Kosovo conflict were no exception. All the Balkan crises had their own causes, but they were particularly exacerbated by foreign intervention.

As a result, there is not a single border in the Balkans that can be called “fair” or “perfect.” Almost any Balkan country, with the probable exception of Slovenia, has territorial claims to one or several of their neighbors. Any of these disputes, of which there are about 30 in total, could spread beyond the region in an attempt to change these borders.

Ideas of a greater Albania, greater Bulgaria, greater Greece or greater Serbia are often bandied about. The closest they have yet come to reality with that of a greater Albania, which would not just split Kosovo off from Serbia, but also take parts of Macedonia, Greece and Montenegro with large Albanian populations.

No current list of reciprocal territorial claims has been officially released, and “unfair borders” are discussed mostly by “public and academic communities.” However, both world wars had plentiful examples of how seemingly crazy and marginal ideas could be turned into a very bloody reality.
The external conflict potential is amplified by internal political and socio-economic instability. It was no accident that the financial and economic crisis in the EU started in the Balkans, with Greece.

Balkan instability has both internal and external dimensions. Aware of the highly tense situation in the region, many major world players, playing the “great chess board”, might see this as an opportunity to exploit Europe’s “weak spot.” According to one well-argued point of view, the 1999 Kosovo crisis was merely a well-played economic move to contain the single European currency. This century the external factors will continue to be vital in relations among Balkan countries.
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We link turn their impacts—ditching NATO now is best for deterrence

Max Bergmann 10, Policy Analyst at the Center for American Progress, “U.S. Neglect May Be Just What the EU Needs,” World Politics Review, http://www.worldpoliticsreview.com/articles/5241/u-s-neglect-may-be-just-what-the-eu-needs
Europe's complaints in some ways fit the American stereotype of the continent, focusing more often on process and form than on substance. However, the perceived snubs, while not intentional, do reveal a broader strategic truth about transatlantic relations: They just don't matter as much as they used to. 

Europeans insist that this is because of a shortsighted strategic outlook on the part of a White House that prioritizes rising powers over traditional ones. While there may be some truth to this critique, it is also clear that Europe is not as strategically pivotal in the current global environment. With European security no longer a major concern, Europe's strategic relevance to the U.S. is dependent on its involvement in global affairs. Despite such activism on the part of certain national capitals, individual European states lack the global clout to warrant the same level of attention from the U.S. as they used to. Europe's global engagement as a whole remains limited and disorganized, and as European military capabilities continue to decline, America's attachment to the transatlantic relationship will only lessen further. 

However, the growing estrangement between the U.S. and Europe may actually be beneficial for relations over the long term. Growing American disinterest in Europe may force a strategic reassessment in European capitals, prompting them to focus more intently on rationalizing and modernizing their defense forces and their broader approach to international affairs. A more coherent and globally involved Europe would, in turn, rekindle the alliance.
NATO doesn't solve Asia

Holslag 12

Jonathan Holslag is a research fellow at the Brussels Institute of Contemporary China Studies, The Diplomat, July 9, 2012, "Why Europe Should Stick To Itself", http://thediplomat.com/2012/07/why-europe-should-stick-to-itself/

Second, Europe just does not have the capabilities to get involved in Asian security matters. Yes, we had some slight success with a European stability mission in Aceh a few years ago, but that was something of a much smaller scale that what some of the Pacific countries expect today. Europe’s long-range power projection capacity is totally in shatters. It was not able to operate in Libya on its own and now struggles to keep naval vessels in the Gulf of Aden. There, is of course, an urgent need to have more efficient pooling of capabilities at the European level, but even if that were to happen, our military capabilities should be deployed there where they make a difference: supporting regional security building in Africa, enhancing maritime security around the Horn of Africa, guarding the Gulf of Guinea, putting a lid on terrorism in the Sahel, helping European states to watch their security interests in the Arctic, and avoiding total defenselessness in cyber war.

Third, any engagement in Asia would be sheer adventurism if it does not flow from a strategic vision that is shared by all member states. The External Action Service has developed a new kind of strategic concept for East Asia, but this remains more the product of some diligent Eurocrats than the product of a deep reflection among the capitals. The European institutions have a long track record of raising expectations in Asia by issuing bold documents and then to let its partners down because of a lack of consensus. We first need more internal reflection, before we move to external action.

No prolif
Farley 11, assistant professor at the Patterson School of Diplomacy and International Commerce at the University of Kentucky, (Robert, "Over the Horizon: Iran and the Nuclear Paradox," 11-16, www.worldpoliticsreview.com/articles/10679/over-the-horizon-iran-and-the-nuclear-paradox) 

But states and policymakers habitually overestimate the impact of nuclear weapons. This happens among both proliferators and anti-proliferators. Would-be proliferators seem to expect that possessing a nuclear weapon will confer “a seat at the table” as well as solve a host of minor and major foreign policy problems. Existing nuclear powers fear that new entrants will act unpredictably, destabilize regions and throw existing diplomatic arrangements into flux. These predictions almost invariably turn out wrong; nuclear weapons consistently fail to undo the existing power relationships of the international system. 

The North Korean example is instructive. In spite of the dire warnings about the dangers of a North Korean nuclear weapon, the region has weathered Pyongyang’s nuclear proliferation in altogether sound fashion. Though some might argue that nukes have “enabled” North Korea to engage in a variety of bad behaviors, that was already the case prior to its nuclear test. The crucial deterrent to U.S. or South Korean action continues to be North Korea’s conventional capabilities, as well as the incalculable costs of governing North Korea after a war. Moreover, despite the usual dire predictions of nonproliferation professionals, the North Korean nuclear program has yet to inspire Tokyo or Seoul to follow suit. The DPRK’s program represents a tremendous waste of resources and human capital for a poor state, and it may prove a problem if North Korea endures a messy collapse. Thus far, however, the effects of the arsenal have been minimal.

Israel represents another case in which the benefits of nuclear weapons remain unclear. Although Israel adopted a policy of ambiguity about its nuclear program, most in the region understood that Israel possessed nuclear weapons by the late-1960s. These weapons did not deter Syria or Egypt from launching a large-scale conventional assault in 1973, however. Nor did they help the Israeli Defense Force compel acquiescence in Lebanon in 1982 or 2006. Nuclear weapons have not resolved the Palestinian question, and when it came to removing the Saddam Hussein regime in Iraq, Israel relied not on its nuclear arsenal but on the United States to do so -- through conventional means -- in 2003. Israeli nukes have thus far failed to intimidate the Iranians into freezing their nuclear program. Moreover, Israel has pursued a defense policy designed around the goal of maintaining superiority at every level of military escalation, from asymmetrical anti-terror efforts to high-intensity conventional combat. Thus, it is unclear whether the nuclear program has even saved Israel any money. 

The problem with nukes is that there are strong material and normative pressures against their use, not least because states that use nukes risk incurring nuclear retaliation. Part of the appeal of nuclear weapons is their bluntness, but for foreign policy objectives requiring a scalpel rather than a sledgehammer, they are useless. As a result, states with nuclear neighbors quickly find that they can engage in all manner of harassment and escalation without risking nuclear retaliation. The weapons themselves are often more expensive than the foreign policy objectives that they would be used to attain. Moreover, normative pressures do matter. Even “outlaw” nations recognize that the world views the use of nuclear -- not to mention chemical or biological -- weapons differently than other expressions of force. And almost without exception, even outlaw nations require the goodwill of at least some segments of the international community. 

Given all this, it is not at all surprising that many countries eschew nuclear programs, even when they could easily attain nuclear status. Setting aside the legal problems, nuclear programs tend to be expensive, and they provide relatively little in terms of foreign policy return on investment. Brazil, for example, does not need nuclear weapons to exercise influence in Latin America or deter its rivals. Turkey, like Germany, Japan and South Korea, decided a long time ago that the nuclear “problem” could be solved most efficiently through alignment with an existing nuclear power. 

Why do policymakers, analysts and journalists so consistently overrate the importance of nuclear weapons? The answer is that everyone has a strong incentive to lie about their importance. The Iranians will lie to the world about the extent of their program and to their people about the fruits of going nuclear. The various U.S. client states in the region will lie to Washington about how terrified they are of a nuclear Iran, warning of the need for “strategic re-evaluation,” while also using the Iranian menace as an excuse for brutality against their own populations. Nonproliferation advocates will lie about the terrors of unrestrained proliferation because they do not want anyone to shift focus to the manageability of a post-nuclear Iran. The United States will lie to everyone in order to reassure its clients and maintain the cohesion of the anti-Iran block. 

None of these lies are particularly dishonorable; they represent the normal course of diplomacy. But they are lies nevertheless, and serious analysts of foreign policy and international relations need to be wary of them. 

Nonproliferation is a good idea, if only because states should not waste tremendous resources on weapons of limited utility. Nuclear weapons also represent a genuine risk of accidents, especially for states that have not yet developed appropriately robust security precautions. Instability and collapse in nuclear states has been harrowing in the past and will undoubtedly be harrowing in the future. All of these threats should be taken seriously by policymakers. Unfortunately, as long as deception remains the rule in the practice of nuclear diplomacy, exaggerated alarmism will substitute for a realistic appraisal of the policy landscape. 
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Doug Bandow is a senior fellow at the Cato Institute, specializing in foreign policy and civil liberties, Forbes, April 22, 2013, "NATO's Lack Of Any Serious Purpose Means It Should Retire", http://www.forbes.com/sites/dougbandow/2013/04/22/natos-lack-of-any-serious-purpose-means-it-should-retire/

Alliances should be based on international circumstance. Rasmussen recently argued that “The need for a strong military alliance between Europe and North America has never been stronger.” That is nonsense. Neither continent faces an existential military threat. Neither faces a significant global competitor. Neither has a compelling interest to meddle in regional conflicts. While there is much about which the U.S. and Europe should cooperate, there is no need for an American-dominated transatlantic military alliance.

Thus, what is needed is U.S. burden-shedding rather than allied burden-sharing. Europeans could provide forces sufficient to defend themselves, patrol the Mediterranean, aid the Central Asia states, and protect their interests in North Africa and the Middle East. If they chose not to do so, no worries for America. But they shouldn’t expect Washington to step in. And U.S. officials then could stop their unproductive whining about Europe’s defense choices.

Independent Europe boosts military capabilities and solves global operations
Anand Menon 13, Professor of European Politics and Foreign Affairs at King’s College, “Time for Tough Love in Transatlantic Relations,” The International Spectator: Italian Journal of International Affairs, Volume 48, Issue 3, pp. 7-14, Taylor & Francis
At a minimum, the implication of shifting US priorities, and decreasing US taste and resources for interventionism is that Europeans will need to take greater responsibility for their own neighbourhood. Yet they should go further. The pivot makes eminent sense for Europe as well as for the United States. Europe is massively dependent on both trade and resource imports. It has every bit as much to gain as the United States from the maintenance of the liberal rule-based order that emerged from the end of the Second World War. Stability in Asia is as important to Europeans as it is to the United States. For all the talk about TTIP, it is worth remembering that 28 percent of EU trade is with Asia – as opposed to 25 percent with the United States. Conflict on the Asian continent would profoundly affect this trade, as would any disruption to eastern sea lanes. European Council President Herman Van Rompuy was moved to declare in a speech in London in May 2012 that, “as the single largest trade partner of major East-Asian economies we not only have a stake in the region’s stability, but also contribute to it. That’s why Europe must remain globally engaged.” 3

It is hard to avoid the impression, however, that such ‘engagement’ will be primarily economic, rather than entailing a European willingness to engage in ensuring Asian security. Far from being in a position to offer support to their US allies, Europeans are increasingly dependent on them, even when it comes to the security of their own neighbourhood. As Obama put it rather diplomatically in Berlin in June 2013, there is a danger of Western nations falling prey to complacency. European military interventions in Libya and Mali may have appeared successful (though the fact that Libya remains awash with militias and the Malian crisis has been postponed rather than solved suggests otherwise). In both cases, however, European armed forces were crucially dependent on their US counterparts for air transport, refuelling and surveillance. French Defence Minister Jean-Yves Le Drian described as “incomprehensible” France’s lack of surveillance drones.

While the world is becoming a more insecure and uncertain place, Europeans collectively continue to act as if they have not noticed. As the outgoing US Ambassador to NATO, Ivo Daalder, put it, European NATO members “are hollowing out their militaries, jettisoning capabilities, and failing to spend their existing budgets wisely”. As a consequence, absent a renewed European commitment to investing in real defence capabilities, “America’s European allies will no longer be able to stand beside us as we confront the security challenges of the future”. 4

Europeans have become increasingly comfortable with free riding
 on US military power, with the result that even small-scale military interventions such as those in Libya and Mali have proven beyond the means of even the most powerful European military forces. According to an analysis by the NATO Secretary General, the share of the NATO defence burden falling on the United States has increased from 63 percent in 2001 to 72 percent today. This cannot simply be attributed to the impact of the crisis in the euro area: the average defence spending of America’s NATO allies was 2.0 percent in 2000 and had slumped to 1.5 percent by 2007, well before the crisis hit. This discrepancy might be forgivable if it reflected shared economic effort. However, the United States spends 4.6 percent of its GDP on defence.

Terror
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Their Cilluffo card disproves the advantage—zero technical success despite years of trying

Bruce Hoffman, senior fellow at the U.S. Military Academy’s Combating Terrorism Center, and a professor and director of the Center for Security Studies at Georgetown University, April 2014, Low-Tech Terrorism, nationalinterest.org/print/article/low-tech-terrorism-9935
Fortunately, the report’s most breathless prediction concerning the likelihood of terrorist use of weapons of mass destruction (WMD) has not come to pass. But this is not for want of terrorists trying to obtain such capabilities. Indeed, prior to the October 2001 U.S.-led invasion of Afghanistan, Al Qaeda had embarked upon an ambitious quest to acquire and develop an array of such weapons that, had it been successful, would have altered to an unimaginable extent our most basic conceptions about national security and rendered moot debates over whether terrorism posed a potentially existential threat.

But just how effective have terrorist efforts to acquire and use weapons of mass destruction actually been? The September 11, 2001, attacks were widely noted for their reliance on relatively low-tech weaponry—the conversion, in effect, of airplanes into missiles by using raw physical muscle and box cutters to hijack them. Since then, efforts to gain access to WMD have been unceasing. But examining those efforts results in some surprising conclusions. While there is no cause for complacency, they do suggest that terrorists face some inherent constraints that will be difficult for them to overcome. It is easier to proclaim the threat of mass terror than to perpetrate it.
THE TERRORIST ATTACKS attacks on September 11 completely recast global perceptions of threat and vulnerability. Long-standing assumptions that terrorists were more interested in publicity than in killing were dramatically swept aside in the rising crescendo of death and destruction. The butcher’s bill that morning was without parallel in the annals of modern terrorism. Throughout the entirety of the twentieth century no more than fourteen terrorist incidents had killed more than a hundred people, and until September 11 no terrorist operation had ever killed more than five hundred people in a single attack. Viewed from another perspective, more than twice as many Americans perished within those excruciating 102 minutes than had been killed by terrorists since 1968—the year widely accepted as marking the advent of modern, international terrorism. So massive and consequential a terrorist onslaught naturally gave rise to fears that a profound threshold in terrorist constraint and lethality had been crossed. Renewed fears and concerns were in turn generated that terrorists would now embrace an array of deadly nonconventional weapons in order to inflict even greater levels of death and destruction than had occurred that day. Attention focused specifically on terrorist use of WMD, and the so-called Cheney Doctrine emerged to shape America’s national-security strategy. The doctrine derived from former vice president Dick Cheney’s reported statement that “if there’s a one percent chance that Pakistani scientists are helping Al Qaeda build or develop a nuclear weapon, we have to treat it as a certainty in terms of our response.” What the “one percent doctrine” meant in practice, according to one observer, was that “even if there’s just a one percent chance of the unimaginable coming due, act as if it’s a certainty.” Countering the threat of nonconventional-weapons proliferation—whether by rogue states arrayed in an “axis of evil” or by terrorists who might acquire such weapons from those same states or otherwise develop them on their own—thus became one of the central pillars of the Bush administration’s time in office. In the case of Al Qaeda, at least, these fears were more than amply justified. That group’s interest in acquiring a nuclear weapon reportedly commenced as long ago as 1992—a mere four years after its creation. An attempt by an Al Qaeda agent to purchase uranium from South Africa was made either late the following year or early in 1994 without success. Osama bin Laden’s efforts to obtain nuclear material nonetheless continued, as evidenced by the arrest in Germany in 1998 of a trusted senior aide named Mamdouh Mahmud Salim, who was attempting to purchase enriched uranium. And that same year, the Al Qaeda leader issued a proclamation in the name of the “International Islamic Front for Fighting the Jews and Crusaders.” Titled “The Nuclear Bomb of Islam,” the proclamation declared that “it is the duty of Muslims to prepare as much force as possible to terrorize the enemies of God.” When asked several months later by a Pakistani journalist whether Al Qaeda was “in a position to develop chemical weapons and try to purchase nuclear material for weapons,” bin Laden replied: “I would say that acquiring weapons for the defense of Muslims is a religious duty.” Bin Laden’s continued interest in nuclear weaponry was also on display at the time of the September 11 attacks. Two Pakistani nuclear scientists named Sultan Bashiruddin Mahmood and Abdul Majeed spent three days that August at a secret Al Qaeda facility outside Kabul. Although their discussions with bin Laden, his deputy Ayman al-Zawahiri and other senior Al Qaeda officials also focused on the development and employment of chemical and biological weapons, Mahmood—the former director for nuclear power at Pakistan’s Atomic Energy Commission—claimed that bin Laden’s foremost interest was in developing a nuclear weapon. The movement’s efforts in the biological-warfare realm, however, were far more advanced and appear to have begun in earnest with a memo written by al-Zawahiri on April 15, 1999, to Muhammad Atef, then deputy commander of Al Qaeda’s military committee. Citing articles published in Science, the Journal of Immunology and the New England Journal of Medicine, as well as information gleaned from authoritative books such as Tomorrow’s Weapons, Peace or Pestilence and Chemical Warfare, al-Zawahiri outlined in detail his thoughts on the priority to be given to developing a biological-weapons capability. One of the specialists recruited for this purpose was a U.S.-trained Malaysian microbiologist named Yazid Sufaat. A former captain in the Malaysian army, Sufaat graduated from the California State University in 1987 with a degree in biological sciences. He later joined Al Gamaa al-Islamiyya (the “Islamic Group”), an Al Qaeda affiliate operating in Southeast Asia, and worked closely with its military operations chief, Riduan Isamuddin, better known as Hambali, and with Hambali’s own Al Qaeda handler, Khalid Sheikh Mohammed—the infamous KSM, architect of the September 11 attacks. In January 2000, Sufaat played host to two of the 9/11 hijackers, Khalid al-Midhar and Nawaf Alhazmi, who stayed in his Kuala Lumpur condominium. Later that year, Zacarias Moussaoui, the alleged “twentieth hijacker,” who was sentenced in 2006 to life imprisonment by a federal district court in Alexandria, Virginia, also stayed with Sufaat. Under KSM’s direction, Hambali and Sufaat set up shop at an Al Qaeda camp in Kandahar, Afghanistan, where their efforts focused on the weaponization of anthrax. Although the two made some progress, biowarfare experts believe that on the eve of September 11 Al Qaeda was still at least two to three years away from producing a sufficient quantity of anthrax to use as a weapon. Meanwhile, a separate team of Al Qaeda operatives was engaged in a parallel research-and-development project to produce ricin and chemical-warfare agents at the movement’s Derunta camp, near the eastern Afghan city of Jalalabad. As one senior U.S. intelligence officer who prefers to remain anonymous explained, “Al Qaeda’s WMD efforts weren’t part of a single program but rather multiple compartmentalized projects involving multiple scientists in multiple locations.” The Derunta facility reportedly included laboratories and a school that trained handpicked terrorists in the use of chemical and biological weapons. Among this select group was Kamal Bourgass, an Algerian Al Qaeda operative who was convicted in British courts in 2004 and 2005 for the murder of a British police officer and of “conspiracy to commit a public nuisance by the use of poisons or explosives.” The school’s director was an Egyptian named Midhat Mursi—better known by his Al Qaeda nom de guerre, Abu Kebab—and among its instructors were a Pakistani microbiologist and Sufaat. When U.S. military forces overran the camp in 2001, evidence of the progress achieved in developing chemical weapons as diverse as hydrogen cyanide, chlorine and phosgene was discovered. Mursi himself was killed in 2008 by a missile fired from a U.S. Predator drone. Mursi’s death dealt another significant blow to Al Qaeda’s efforts to develop nonconventional weapons—but it did not end them. In fact, as the aforementioned senior U.S. intelligence officer recently commented, “Al Qaeda’s ongoing procurement efforts have been well-established for awhile now . . . They haven’t been highlighted in the U.S. media, but that isn’t the same as it not happening.” In 2010, for instance, credible intelligence surfaced that Al Qaeda in the Arabian Peninsula—widely considered the movement’s most dangerous and capable affiliate—was deeply involved in the development of ricin, a bioweapon made from castor beans that the FBI has termed the third most toxic substance known, behind only plutonium and botulism. Then, in May 2013, Turkish authorities seized two kilograms of sarin nerve gas—the same weapon used in the 1995 attack on the Tokyo subway system—and arrested twelve men linked to Al Qaeda’s Syrian affiliate, Al Nusra Front. Days later, another set of sarin-related arrests was made in Iraq of Al Qaeda operatives based in that country who were separately overseeing the production of sarin and mustard blistering agents at two or more locations. Finally, Israel admitted in November 2013 that for the past three years it had been holding a senior Al Qaeda operative whose expertise was in biological warfare. “The revelations over his alleged biological weapons links,” one account noted of the operative’s detention, “come amid concerns that Al Qaeda affiliates in Syria are attempting to procure bioweapons—and may already have done so.” Indeed, Syria’s ongoing civil war and the prominent position of two key Al Qaeda affiliates—Al Nusra Front and the Islamic State of Iraq and the Levant—along with other sympathetic jihadi entities in that epic struggle, coupled with the potential access afforded to Bashar al-Assad’s chemical-weapons stockpiles, suggest that we have likely not heard the last of Al Qaeda’s ambitions to obtain nerve agents, poison gas and other harmful toxins for use as mass-casualty weapons.

NONETHELESS, A fundamental paradox appears to exist so far as terrorist capabilities involving chemical, biological and nuclear weapons are concerned. As mesmerizingly attractive as these nonconventional weapons remain to Al Qaeda and other terrorist organizations, they have also mostly proven frustratingly disappointing to whoever has tried to use them. Despite the extensive use of poison gas during World War I, for instance, this weapon accounted for only 5 percent of all casualties in that conflict. Reportedly, it required some sixty pounds of mustard gas to produce even a single casualty. Even in more recent times, chemical weapons claimed the lives of less than 1 percent (five thousand) of the six hundred thousand Iranians who died in the Iran-Iraq war. The Japanese cult Aum Shinrikyo succeeded in killing no more than thirteen people in its attack on the Tokyo underground in 1995. And, five years earlier, no fatalities resulted from a Tamil Tigers assault on a Sri Lankan armed forces base in East Kiran that employed chlorine gas. In fact, the wind changed and blew the gas back into the Tigers’ lines, thus aborting the attack.

Biological weapons have proven similarly difficult to deploy effectively. Before and during World War II, the Imperial Japanese Army carried out nearly a dozen attacks using a variety of germ agents—including cholera, dysentery, bubonic plague, anthrax and paratyphoid, disseminated through both air and water—against Chinese forces. Not once did these weapons decisively affect the outcome of a battle. And, in the 1942 assault on Chekiang, ten thousand Japanese soldiers themselves became ill, and nearly two thousand died, from exposure to these agents. “The Japanese program’s principal defect, a problem to all efforts so far,” the American terrorism expert David Rapoport concluded, was “an ineffective delivery system.”

The challenges inherent in using germs as weapons are borne out by the research conducted for more than a decade by Seth Carus, a researcher at the National Defense University. Carus has assembled perhaps the most comprehensive database of the use of biological agents by a wide variety of adversaries, including terrorists, government operatives, ordinary criminals and the mentally unstable. His exhaustive research reveals that no more than a total of ten people were killed and less than a thousand were made ill as a result of about two hundred incidents of bioterrorism or biocrime. Most of which, moreover, entailed the individual poisoning of specific people rather than widespread, indiscriminate attacks.

The formidable challenges of obtaining the material needed to construct a nuclear bomb, along with the fabrication and dissemination difficulties involving the use of noxious gases and biological agents, perhaps account for the operational conservatism long observed in terrorist tactics and weaponry. As politically radical or religiously fanatical as terrorists may be, they nonetheless to date have overwhelmingly seemed to prefer the tactical assurance of the comparatively modest effects achieved by the conventional weapons with which they are familiar, as opposed to the risk of failure inherent in the use of more exotic means of death and destruction. Terrorists, as Brian Jenkins famously observed in 1985, thus continue to “appear to be more imitative than innovative.” Accordingly, what innovation does occur tends to take place in the realm of the clever adaptation or modification of existing tactics—such as turning hijacked passenger airliners into cruise missiles—or in the means and methods used to fabricate and detonate explosive devices, rather than in the use of some new or dramatically novel weapon.

THE TERRORISTS have thus functioned mostly in a technological vacuum: either aloof or averse to the profound changes that have fundamentally altered the nature of modern warfare. Whereas technological progress has produced successively more complex, lethally effective and destructively accurate weapons systems that are deployed from a variety of air, land, sea—and space—platforms, terrorists continue to rely, as they have for more than a century, on the same two basic “weapons systems”: the gun and the bomb. Admittedly, the guns used by terrorists today have larger ammunition capacities and more rapid rates of fire than the simple revolver the Russian revolutionary Vera Zasulich used in 1878 to assassinate the governor-general of St. Petersburg. Similarly, bombs today require smaller amounts of explosives that are exponentially more powerful and more easily concealed than the sticks of TNT with which the Fenian dynamiters terrorized London more than a century ago. But the fact remains that the vast majority of terrorist incidents continue to utilize the same two attack modes.

Terror threat assessments are biased

Zenko, Douglas Dillon Fellow – Center for Preventive Action @ CFR, 2/25/’14

(Michael, “When Terrorism (That Never Happened) Made Headlines in Sochi,” Foreign Policy)

In the lead-up to the Winter Olympics, a fear-mongering media merely listened to alarmist policymakers and privileged the aspirational statements of marginalized terrorist groups. By irresponsibly providing little context for such threatening language, the media conditioned citizens to assume that violent attacks against innocent people were a near certainty.
It all started on Jan. 19, when Vilayat Dagestan, an affiliate of insurgent group Ansar al-Sunna, released a video statement in which two Islamist militants announced an intention to carry out jihadi attacks throughout Russia and promised a "present" for Russian President Vladimir Putin at the Olympics. This video came three weeks after two suicide attacks at a train station and on a trolley bus -- 400 miles from the Olympic Village in Volgograd -- that collectively killed 34 and injured up to 104.

Congressional members, purportedly relying on classified briefings, subsequently made the case that Sochi was not at all secure. Rep. Mike Rogers, chair of the House Permanent Select Committee on Intelligence, said "We can only hope that they'll find those individuals before they're able to penetrate any of the rings. And I don't believe that the terrorists think they have … to have a terrorist attack on a particular venue. They just have to have some disruptive event somewhere." Rep. Peter King warned: "I cannot give [U.S. athletes] 100 percent guarantee. The fact is that these are going to be very much threatened Olympics." Rep. Michael McCaul, chair of the House Homeland Security Committee, even went so far as to say that canceling the games should have been considered, saying, "I think there's a high degree of probability that something will detonate, something will go off." The list of policymakers goes on. In short, they chose sound bites over a balanced communication of the risks posed to Americans traveling to Sochi.

News reports repeated and amplified this narrative by warning about the proliferation of "black widows," women seeking revenge for husbands or family members killed by security forces: "Urgent Search for 'Black Widow' Suicide Bomber, May Be Already in Sochi" was one headline. During the six months leading up to the opening ceremony, the New York Times ran 72 articles about the Olympics that mentioned the threat of terrorism. USA Today reported that most of the major sponsors of the Winter Games had prepared "ads of compassion and support that could air following any incidents of terrorism." Unsurprisingly, in a CNN/ORC poll conducted during the week prior to the opening ceremony, 57 percent of Americans surveyed believed that a terrorist attack of some sort was likely at the Olympics.
Politicians and the media could have handled this more responsibly by communicating not only the probability of a terrorist attack at Sochi, but by reporting the true extent of terrorism throughout Russia.

Historically, Russia has suffered greatly from terrorism. In the 20-year period between 1992 and 2012, the country ranked seventh in the world for total terrorist attacks and related deaths, according to the National Consortium for the Study of Terrorism and Responses to Terrorism. However, this statistic does not reveal the whole story of terrorism in Russia or the threat posed in Sochi specifically.

The group also reports that Russia was not among the top 10 countries for total attacks in 2012. Moreover, the frequency of attacks decreased during the first half of 2013, and fewer than 50 percent of these resulted in one or more fatalities. (Data is not yet available for all of 2013.) Since 1992, more than 70 percent of attacks have occurred in Chechnya, Dagestan, and Ingushetia, and only eight attacks -- fewer than 0.5 percent -- have taken place in Krasnodar Krai, where Sochi is located. Moreover, while it is estimated that Chechen groups carried out 17 percent of the attacks between 1992 and 2012, the remaining attacks were carried out by other active groups in Russia. According to the Russian government, half of terrorist incidents in 2012 targeted local law enforcement and security forces, not civilians.

Thus, while a terrorist attack is always a possibility in Russia -- as well as in the 80 other countries where terrorism is present -- an attack against civilians in Sochi was always highly unlikely.
Moreover, congressional leaders could have pointed out that Chechen militant groups are losers. All three respected data sets that evaluate the successes of terrorist organizations found that Chechen groups largely failed to achieve their political or territorial objectives. What Vilayat Dagestan achieved by releasing a video was instant credibility, and the sort of free promotional airtime that is invaluable.

In 1975, terrorism scholar Brian Jenkins observed, "Terrorists want a lot of people watching, not a lot of people dead." The media obviously needs people watching or reading, no matter what the issue. Inflating the probability and severity of terrorism is unfortunately a reliable way to achieve this. Thankfully, there were no terrorism incidents during the Winter Olympics. But with the World Cup kicking off in 107 days in Brazil, the media has plenty of time to yet again worry about the worst outcomes and emphasize the (implausible) potential threats to increase viewership.
1nc retaliation
Public won’t demand retaliation
Smith and Herron 5, *Professor, University of Oklahoma, * University of Oklahoma Norman Campus, (Hank C. Jenkins-Smith, Ph.D., and Kerry G., "United States Public Response to Terrorism: Fault Lines or Bedrock?" Review of Policy Research 22.5 (2005): 599-623, http://works.bepress.com/cgi/viewcontent.cgi?article=1000&context=hjsmith) 

Our final contrasting set of expectations relates to the degree to which the public will support or demand retribution against terrorists and supporting states. Here our data show that support for using conventional United States military force to retaliate against terrorists initially averaged above midscale, but did not reach a high level of demand for military action. Initial support declined significantly across all demographic and belief categories by the time of our survey in 2002. Furthermore, panelists both in 2001 and 2002 preferred that high levels of certainty about culpability (above 8.5 on a scale from zero to ten) be established before taking military action. Again, we find the weight of evidence supporting revisionist expectations of public opinion.
Overall, these results are inconsistent with the contention that highly charged events will result in volatile and unstructured responses among mass publics that prove problematic for policy processes. The initial response to the terrorist strikes demonstrated a broad and consistent shift in public assessments toward a greater perceived threat from terrorism, and greater willingness to support policies to reduce that threat. But even in the highly charged context of such a serious attack on the American homeland, the overall public response was quite measured. On average, the public showed very little propensity to undermine speech protections, and initial willingness to engage in military retaliation moderated significantly over the following year.
Perhaps most interesting is that the greatest propensity to change beliefs between 2001 and 2002 was evident among the best-educated and wealthiest of our respondents— hardly the expected source of volatility, but in this case they may have represented the leading edge of belief constraints reasserting their influence in the first year following 9/11. This post-9/11 change also reflected an increasing delineation of policy preferences by ideological and partisan positions. Put differently, those whose beliefs changed the most in the year between surveys also were those with the greatest access to and facility with information (the richest, best educated), and the nature of the changes was entirely consistent with a structured and coherent pattern of public beliefs. Overall, we find these patterns to be quite reassuring, and consistent with the general findings of the revisionist theorists of public opinion. Our data suggest that while United States public opinion may exhibit some fault lines in times of crises, it remains securely anchored in bedrock beliefs.
Multiple options besides nuclear retal—they’re more likely

Neely 13 (Meghan, research intern for the Project on Nuclear Issues, 21 March 2013, “Doubting Deterrence of Nuclear Terrorism,” CSIS, http://csis.org/blog/doubting-deterrence-nuclear-terrorism)

Yet, let’s think about the series of events that would play out if a terrorist organization detonated a weapon in the United States. Let’s assume forensics confirmed the weapon’s origin, and let’s assume, for argument’s sake, that country was Pakistan. Would the United States then retaliate with a nuclear strike? If a nuclear attack occurs within the next four years (a reasonable length of time for such predictions concerning current international and domestic politics), it seems unlikely. Why? First, there’s the problem of time. Though nuclear forensics is useful, it takes time to analyze the data and determine the country of origin. Any justified response upon a state sponsor would not be swift. Second, even if the United States proved the country of origin, it would then be difficult to determine that Pakistan willingly and intentionally sponsored nuclear terrorism. If Pakistan did, then nuclear retaliation might be justified. However, if Pakistan did not, nuclear retaliation over unsecured nuclear materials would be a disproportionate response and potentially further detrimental. Should the United States launch a nuclear strike at Pakistan, Islamabad could see this as an initial hostility by the United States, and respond adversely. An obvious choice, given current tensions in South Asia, is for Pakistan to retaliate against a U.S. nuclear launch on its territory by initiating conflict with India, which could turn nuclear and increase the exchanges of nuclear weapons. Hence, it seems more likely that, after the international outrage at a terrorist group’s nuclear detonation, the United States would attempt to stop the bleeding without a nuclear strike. Instead, some choices might include deploying forces to track down those that supported the suicide terrorists that detonated the weapon, pressuring Pakistan to exert its sovereignty over fringe regions such as the Federally Administered Tribal Areas, and increasing the number of drone strikes in Waziristan. Given the initial attack, such measures might understandably seem more of a concession than the retaliation called for by deterrence models, even more so by the American public.
at: backlash – aqap

Their evidence is based on a ridiculous one-to-one logic—each dead person is a new family in AQAP—that’s absurd
David Axe 12, military correspondent citing research by Chris Swift, a fellow at the University of Virginia’s Center for National Sec urity Law, “Expert: No Drone Backlash in Yemen”, July 18, http://www.offiziere.ch/?p=8742

Lethal strikes by armed drones are America’s best and less obtrusive method of killing Islamic militants and dismantling their terror networks while minimizing civilian casualties. Or they’re a misguided and counter-productive attempt at sterilizing the dirty work of counter-terrorism — one that serves as a rallying cry for terrorist recruiters and ends up creating more militants than it eliminates. Those are the opposing views in one of the most urgent debates in military, policy and humanitarian circles today. Now a new, ground-level investigation by a daring American researcher adds a fresh wrinkle to the controversy. Chris Swift, a fellow at the University of Virginia’s Center for National Security Law, spent a week in late May interviewing around 40 tribal leaders in southern Yemen, one of the major drone battlegrounds. What he found might disappoint activists and embolden counter-terrorism officials. “Nobody in my cohort [of interview subjects] drew a causal link between drones on one hand and [militant] recruiting on other,” Swift says. Tweets, blog posts and news reporting from Yemen seem to contradict Swift’s conclusion. Drone strikes in Yemen have gone up, way up, from around 10 in 2011 to some two dozen so far this year. No fewer than 329 people have died in the Yemen drone campaign, at least 58 of whom were innocent civilians, according to a count by the British Bureau of Investigative Journalism. But some Yemenis believe the civilian body count is much higher. “For every headline you read regarding ‘militants’ killed by drones in #Yemen, think of the civilians killed that are not reported,” NGO consultant Atiaf Al Wazir Tweeted. Another Yemeni Twitter user drew the link between the drone war’s innocent victims in a Tweet directed at top U.S. counterterrorism adviser John Brennan. “Brennan do you hear us?!!! We say #NoDrones #NoDrones #NoDrones. You are killing innocent people and creating more enemies in #Yemen.” Reporters have run with the claim that drone strikes breed terrorists. “Drones have replaced Guantánamo as the recruiting tool of choice for militants,” Jo Becker and Scott Shane wrote in The New York Times. “Across the vast, rugged terrain of southern Yemen, an escalating campaign of U.S. drone strikes is stirring increasing sympathy for Al Qaeda-linked militants and driving tribesmen to join a network linked to terrorist plots against the United States,” The Washington Post‘s Sudarsan Raghavan reported. But the narrative embraced by Yemeni Tweeters the Times and the Post originated in, and is sustained by, a comparatively wealthy, educated and English-speaking community based in Yemen’s capital city Sana’a, Swift explains. He calls them the “Gucci jean-wearing crowd.” But cosmopolitan Sana’a isn’t breeding many terrorists, and popular opinions in the city don’t necessarily reflect the reality in Yemen’s embattled south. To get to the sources that really mattered, Swift sensed he had to “get out of the Sana’a political elite,” he says. He teamed up with an experienced fixer — a combined guide, translator and protector — and slipped into heavily-armed Aden in Yemen’s south in the back of pickup trucks. “I always expected that my next checkpoint was going to be my last,” Swift says. Swift survived some close calls and brought back what is arguably the freshest and most relevant data on militant recruiting in southern Yemen. He has since written articles for Foreign Affairs and the Sentinel counterterrorism journal. In southern Yemen “nobody really gets excited about drones,” he explains. He says his sources were “overwhelming saying that Al Qaeda is recruiting through economic inducement.” In other words, for the most part the terror group pays people to join. Which isn’t to say Yemen’s militants don’t fear the American killer robots. In fact, they’re “terrified of drones,” Swift says. “They make a big deal of surviving drones in their propaganda videos.” The militants’ fear of drones perhaps underscores the robots’ effectiveness. It does not argue for widespread resentment among everyday people in southern Yemen that compels them to join the terrorists’ ranks. At least, that’s what Swift believes.

2NC Saudi Oil Fields- Safeguards

Gartenstein-Ross is a hack

Greenwald 12

(Glenn, JD in Constitutional Law and recipient of the first annual I.F. Stone Award for Independent Journalism and winner of the 2010 Online Journalism Association Award and author of three New York Times Bestselling books and named as one of the 25 most influential political commentators in the nation, “The sham “terrorism expert” industry” Aug 15, 2012, Salon)

Gartenstein-Ross’ entire lucrative career as a “terrorism expert” desperately depends on the perpetuation of the Islamic Terror threat. He markets himself as an expert in Islamic Terror by highlighting that he was born Jewish, converted to Islam while in college, and then Saw the Light and converted to Christianity. During his short stint as a Muslim, he worked at the al-Haramain charity foundation in Oregon — the same one that was found to have been illegally spied upon by the Bush NSA — but became an FBI informant against the group because — as he claimed in a book,”My Year Inside Radical Islam”, which he subsequently wrote to profit off of his conduct — he was horrified by “the group hatreds and anti-intellectualism of radical Islam.”

He is now listed as an “expert” at the neocon Foundation for the Defense of Democracies (the group’s list of “experts” is basically a Who’s Who of every unhinged neocon extremist in the country). Gartenstein-Ross is specifically employed by the Foundation as something called “Director of the Center for the Study of Terrorist Radicalization.” According to his own bio, he also “consults for clients who need to be at the forefront of understanding violent non-state actors and twenty-first century conflict” including for “major media companies, and strategic consultations for defense contractors” and “also regularly designs and leads training for the U.S. Department of Defense’s Leader Development and Education for Sustained Peace (LDESP) courses, the U.S. State Department’s Office of Anti-Terrorism Assistance, and domestic law enforcement.”

Unsurprisingly, Gartenstein-Ross — like so many “terrorism experts” in similar positions — is eager to depict Islamic Terror as a serious threat: he knows where his bread his buttered and does not want the personal cash train known as the War on Terror ever to arrive at a final destination. If you were him, would you?

In 2009, he wrote a study entitled “Homegrown Terrorists in the U.S. and U.K.” which, needless to say, was only about Muslims: an “examination of 117 ‘jihadist’ terrorists in the United States and the United Kingdom” which “concludes that religious beliefs” — namely, Islam –”play a role in radicalization.” In 2011, he wrote a book entitled Bin Laden’s Legacy: Why We’re Still Losing the War on Terror, which argues that “despite the death of Osama bin Laden, al Qaeda remains a significant threat.” He has hyped the ludicrous alleged Iranian Quds Forces plot against the Saudi Ambassador (explaining that ”Holder weighing in on the plot’s connection to Iran means the administration is deadly serious about it”), and recently touted Nigeria as the “next front in the war on terror.”

To be sure, Gartenstein-Ross is more nuanced and sophisticated than the standard neocon “terror expert” cartoon — his 2011 bin Laden book argues against wasteful counter-terrorism programs that are out of proportion to the actual threat, and he has, to his credit, publicly opposed some of the more crass Islamophobic attacks — but if the War on Islamic Terror disappears, so, too, does his lucrative career as a “terrorism expert.” In that regard, he’s a highly representative figure for this industry.
Impossible to strike oil facilities effectively- dispersed and redundant facilities
Shifrinson and Priebe 11 (Joshua R. Itzkowitz and Miranda, doctoral candidates in the Political Science Department at the Massachusetts Institute of Technology, “A Crude Threat; The Limits of an Iranian Missile Campaign against Saudi Arabian Oil,” International Security, Vol 36, No 1, Summer 2011, Project Muse)
Finally, this article carries implications for understanding the vulnerability of oil infrastructure and oil networks. Simply put, oil is not an easy military target. Individual production facilities are large and physically robust, requiring a significant military effort to disable. Facilities are also geographically dispersed, necessitating systematic targeting. Given the presence of redundant facilities, some oil networks may have few, if any, targets that can incapacitate an entire system. Even if there are critical nodes, states can add facilities to limit the vulnerability of an oil network to disruption. If an attack is feared, meanwhile, states can stockpile replacement equipment to mitigate prospective damage. In sum, oil is a lucrative target, but it is not universally vulnerable. [End Page 201]
Safeguards prevent a successful attack

Cordesman and Obaid 4 (Anthony H., Arleigh A. Burke Chair in Strategy at CSIS, and Nawaf, senior fellow at the King Faisal Center for Research and Islamic Studies, “Saudi Petroleum Security: Challenges & Responses,” Center for Strategic and International Studies, 11/30/04 http://www.securitymanagement.com/archive/library/saudi_pipeline0205.pdf)

It is impossible to completely eliminate the threat of terrorism against the Kingdom’s energy infrastructure, and Saudi Arabia faces the threat of conventional military attack, asymmetric warfare, and proliferation as well. Given the recent security efforts by the Saudi government (much of which remains classified), the overlapping and redundant layers of defense around key installations, and the extensive disaster planning and drills that has taken place has significantly lessens the probability of any major attacks being carried out successfully. Short of a spectacular strike on the scale of 9/11, or some form of systematic sabotage from inside Saudi Aramco or other key energy industries, most foreseeable assaults are likely to be quickly confined and any resulting damage is likely to be repaired relatively quickly. Energy security will, however, be a continuing problem for Saudi Arabia and the world. Moreover, global energy use expected to rise by more than 50% by 2025, and the security of Saudi energy exports will play a steadily more vital role in the world’s economy.
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They don’t get their modeling advantages BUT still link to our disads to court precedent. 

Alstine ‘12

Michael, Professor of Law, University of Maryland School of Law, “STARE DECISIS AND FOREIGN AFFAIRS,” Duke Law Journal VOLUME 61 FEBRUARY 2012 NUMBER 5

It is curious that the Framers structured the Constitution to protect against divergent interpretations of the nation’s international legal obligations by the disparate state courts380 but that, in practice, the vast bulk of this work is done by independent and geographically segmented lower federal courts.381 The Supreme Court has repeatedly emphasized the demand for national uniformity in this field.382 But as Justice Scalia caustically observed in 2004 in specific reference to international law, “[T]he lower federal courts [are] the principal actors; we review but a tiny fraction of their decisions.”383 The facts richly bear out this observation: Over 99 percent of the appellate treaty cases in the first decade of the 2000s were decided by the federal circuit courts.384 A broader study by Professor David Sloss finds a similar percentage in the period from 1970 through 2006.385 The principal cause of this phenomenon is the fact that in nearly all matters of federal law, litigants have an appeal as of right to the federal circuits.386 By contrast, since the Judiciary Act of 1925387 eliminated appeals as of right from the circuit courts, even on treaty issues,388 effectively all appellate judgments are subject only to discretionary review by the Supreme Court.389 The practical effect of this system is that the independent, geographically dispersed courts of appeals provide the final judicial voice on nearly all matters of international law.390 Few would argue that these regional appellate courts represent an effective medium for ensuring uniform fidelity to the international legal obligations of the United States. The problem, however, is even more acute than it might seem. Nearly all of the precedents in the federal circuit courts come from panels—not from the entire circuit court sitting en banc. The reason for this fact is the so-called law-of thecircuit doctrine.391 Under this doctrine, which controls in every federal circuit,392 a precedent created by a single, randomly assigned three-judge panel is immediately and absolutely binding throughout the circuit. In the rare case in which a subsequent panel misses the message, later panels are obligated to follow the first precedent.393 This doctrine is severe indeed. It prohibits reexamination of the first panel’s precedent even in light of subsequent insights from other circuits.394 The Eleventh Circuit declared this point bluntly in 2000: “The fact that other circuits disagree with [our] analysis is irrelevant.”395 To be sure, the possibility of en banc review remains; but even this option by rule is “not favored and ordinarily will not be ordered.”396 To present the point starkly, consider a hypothetical case in the Ninth Circuit. A panel majority may create a precedent on the international legal obligations of the United States that is binding on the entire circuit. This scenario would mean that a decision by two judges would control a circuit of over sixty million people—nearly 20 percent of the country’s entire population. The precedent would be impervious to subsequent review within the circuit—except through en banc review—and impervious to subsequent analyses by other circuits. The law-of-the-circuit doctrine thus effectively precludes the resolution of intercircuit conflicts on international law except in the rare circumstance of en banc review or the even rarer event of Supreme Court review. The result is a very real possibility of a localized patchwork of judicial declarations on the nation’s rights or obligations under international law. The drama of the directly conflicting pronouncements of the federal circuit courts over whether corporations may be held liable for international human-rights violations bluntly proves this point.397 To put it mildly, such a system is discordant with the “‘concern for uniformity in this country’s dealings with foreign nations’ that animated the Constitution’s allocation of the foreign relations power to the National Government in the first place.”398 The rigid stare decisis practice of the federal circuit courts also precludes consideration of the exogenous forces of change that are of special significance for international-law precedents.399 And the overlay of divergent decisions of other appellate courts may make these forces even more potent. In spite of this difficulty, the law-of thecircuit principle operates as a nearly absolute bar to examination of subsequent developments in fact and law, the factors that the Supreme Court deems to be “[o]f most relevance”400 for reexamining a precedent. Moreover, the great bulk of lower court precedent is generated without the expertise of, and beyond the attention of, national institutions. It is no slight to observe that with their large, mandatory dockets, these courts may lack the necessary resources, expertise, and international perspectives to appreciate fully their special responsibilities when they first confront a difficult issue of international law.401 Unlike the Supreme Court, the sheer volume of cases in the circuit courts constrains access to executive-branch expertise, except on rare issues of national significance.402 And unlike the certiorari filter for the Supreme Court, the federal courts of appeals may not defer decisions on sensitive issues to await higherquality information, better lawyers, or increased attention by national experts.403 These challenges counsel against overconfidence in a first judicial attempt at a solution and thus recommend an increased openness to reexamining the factual and legal foundations of initial judicial impressions on matters of international law. And given the significance of judicial declarations on the international legal obligations of the United States, lower federal courts should not content themselves with the quality of arguments, factual and legal, presented by the lawyers who happen to appear before them the first time. Unfortunately, ample evidence suggests that the federal appellate courts in fact are not fully sensitive to the “responsibility of [their] stations”404 on such matters. As I have explained elsewhere, for example, it is not uncommon for lower courts to retreat to familiar local—and often idiosyncratic—interpretive techniques and substantive concepts to construe international treaties.405 This categorical error has led to the misguided observation by some circuit courts that “[t]reaties are construed in much the same manner as statutes.”406 Another example comes from the courts’ widespread failure to honor the Supreme Court’s directive that domestic courts should give “considerable weight” to the judicial opinions of treaty partners.407 Of the nearly 1400 appellate treaty cases in the first decade of the twenty-first century, only 12 even mentioned the views of the courts of “sister signatories.”408 Nonetheless, the consequences of regional precedents on international law may be as significant as a Supreme Court decision would be; the consequences are certainly as significant within the affected circuit itself. And whether it recognizes or rejects a binding norm of international law, an appellate court is formally participating in the definition of international law. For this reason, the constitutions of some countries have reserved the power to make binding declarations on such subjects to a supreme court. A special jurisdictional provision in the German Grundgesetz, for example, requires lower courts to refer issues of customary international law to the German Constitutional Court if they are unsure about the legal issues.409
ext – no article 9 change

Abe's has tried to change the Constitution and failed – no reason backdoor reinterpretations are different

Ford 14

MATT FORD writes for and produces The Atlantic's Global channel, January 23, 2014, "Will Japan Abandon Pacifism?", http://www.theatlantic.com/international/archive/2014/01/will-japan-abandon-pacifism/283298/

But Abe wants to go even further. Since retaking the premiership in 2012, his government has increased defense spending, passed a strengthened state secrets act at the United States’ behest, and deployed JSDF ships to patrol near the disputed Senkakus in defiance of Chinese government protests. Tokyo even vowed to obtain a ballistic missile program of its own after North Korean missile tests last spring. Most importantly, Abe wants to follow through on a long-desired goal to revise the Japanese constitution, which has not been amended since U.S. occupation authorities first drafted it after the war.

Constitutional revision is still a long-term goal for now, though. Japan’s arduous amendment process requires a two-thirds vote in both chambers of parliament (Abe’s Liberal Democratic Party controls a sizable majority in the lower House of Representatives, but has only a coalition majority in the upper House of Councillors) and a national referendum. In his New Year’s message, Abe himself estimated that the process would only be completed by the 2020 Tokyo Olympics.
But Abe’s not waiting that long to address Article 9. The Japanese government announced last week that it will move to reinterpret its legal stance on Article 9 to allow for “collective self-defense” alongside allied nations—a major shift in Japanese constitutional thinking (the U.S. is bound by treaty to defend Japan in the event of an attack). Abe recently observed that if North Korea launched a missile at an American ship near Japanese waters, Japan currently could not lawfully intercept it. That legal distinction might seem bizarre to other countries with strong alliances and enduring bilateral relations. The United States, by comparison, would not likely restrain itself if a North Korean missile struck Japanese ships near American waters. But Japan’s pacifist streak still runs deep: recent polls showed that 57 percent of voters oppose Abe’s proposed reinterpretation of Article 9, modest as it may be.
Shinzo Abe is unlikely to overcome that cultural taboo against military strength easily. But with tensions in East Asia showing no signs of abating, Japan could suddenly find itself in a crisis where its leaders can simply claim to have no other choice.

It's an embedded norm - their author

Martin 11 – Craig Martin Visiting Assistant Professor at the University of Baltimore School of Law Winter 2011 “Taking War Seriously: A Model for Constitutional Constraints on the Use of Force in Compliance with International Law” 76 Brooklyn L. Rev. 611 Lexis

Norms can be “internalized” through actual incorporation into the legal system, either via legislation or judicial judgment, or they can work their way into the political process through executive action. The norms then become part of institutional standard operating procedures, or policy norms, thereby developing to form the fabric of institutional identity, and domestic decision makers gradually become “enmeshed” in the international norms. Indeed, over time, when fully internalized the norm can reconstitute national identity and the perception of state interests.215 This internalization of international law norms through ongoing domestic application and interpretation is the key to compliance, because the norms over time become part of the fabric of the domestic legal system, and often develop into strong constitutive norms with the power to shape domestic policy.216 The incorporation into the Constitution of Japan of the international law prohibition on the use of armed force resulted in the development of powerful constitutive norms, providing an excellent illustration of this process.217

Continues to footnote 217

217 The international law norm incorporated in Article 9 of the Constitution of Japan (the war-renouncing provision) was “reinterpreted” and embraced by various institutions within the domestic legal and political systems, and over time became the source of powerful constitutive norms that mobilized powerful support for the constitutional provision itself, and consequently the underlying international law norm, in a manner that effectively shaped national policy. Martin, Binding Dogs of War, supra note 127, at 304, 334-35.

Their martin ev from 2012 says article 9 needs to be amended to save it – that can’t happen

Traphagan 13

Dr. John W. Traphagan is a professor in the Department of Religious Studies, University of Texas at Austin, The Diplomat, March 17, 2013, "Revising the Japanese Constitution", http://thediplomat.com/2013/05/revising-the-japanese-constitution/

One of the more important public debates in Japan in recent months has surrounded the Abe government’s aim to make significant changes to the Japanese Constitution. Abe plans to start with Article 96, which stipulates the process for making Constitutional changes, and loosen the amendment process to make other changes easier. One of the targets of further change is Article 9, the renunciation of war imposed upon Japan by the Constitution’s American authors during the Occupation following WWII.

Changing Article 9 is a difficult task in part because it has similarities with the Second Amendment of the American Constitution, not in content, but in the sense that it has become a deeply embedded part of Japanese perspectives of their own national identity. It is more than a legal statement; it is also a statement of Japanese values and culture as they have developed since the end of the war.
Nonetheless, Article 9 presents a problem because of the very strong language used. The article states, “Aspiring sincerely to an international peace based on justice and order, the Japanese people forever renounce war as a sovereign right of the nation and the threat or use of force as means of settling international disputes. To accomplish the aim of the preceding paragraph, land, sea, and air forces, as well as other war potential, will never be maintained. The right of belligerency of the state will not be recognized.”  Part of the difficulty with Article 9 rests in the second sentence, which clearly prohibits Japan from maintaining a military. Since the Korean War, Japan has, not surprisingly with encouragement from the ever-hypocritical US government, maintained a “defense” force. This was initially formed as a National Police Reserve that was basically a light infantry, but over time evolved into a more complete air, sea, and land force designed to defend Japan from external attack. The Japanese government has interpreted its way around the fact that this doesn’t look much like this is within the spirit of Article 9 by claiming that it maintains self-defense forces, and thus not a military per se. Of course, this is simply splitting hairs—the Japanese today have a sophisticated military and are among the top ten military spenders in the world.

Abe’s goal is to rewrite Article 9 by limiting the renunciation of war and stating only that Japan refrains from the use of force to settle international disputes, rather than prohibiting the maintenance of a military force. The justification for this, according to Abe, is that Japan cannot fulfill its obligations under collective security agreements and within the UN without a normal military force. In some respects, this makes a great deal of sense. Japan has already interpreted itself so far away from the meaning of Article 9 that it is in pretty clear violation of its own constitution. It has participated in multinational (led by the US) military engagements such as the war in Afghanistan and UN Peace Keeping Operations for some time, although this only occurred after a heated public debate on whether or not the Constitution allowed for such activities. It is difficult to see how the maintenance of the SDF squares with never maintaining air, land, and sea forces. So to keep the Article 9 unchanged is essentially hypocritical and it makes sense to bring the Constitution in line with the reality of contemporary Japan and the rather liberal interpretation they have developed for Article 9.

However, one of the interesting outcomes of the postwar Constitution is that the public bought Article 9 and it has often been presented as a source of pride for Japanese—theirs is the one country to renounce war. In conversations with many Japanese over the years I have occasionally used the term “guntai” in reference to the SDF. I am always corrected that the SDF is “jietai” (or rikujô jietai for ground forces), meaning a self-defense force as opposed to the meaning of guntai, which refers to an army and implies offensive capabilities. I have been told that the U.S. has a guntai, while Japan does not. While from an American perspective, it is difficult to see the difference beyond the fact that the Japanese do not maintain offensive weapons like aircraft carriers—oh, right, they have helicopter carriers now—don't have ICBMs, and don’t participate in offensive actions alone or with their allies, from a Japanese perspective the difference is real and allows for the conceptualization of Japan as a country that does not maintain a military or at least not in a way that other countries do. In other words, Article 9 is a basis for a kind of Japanese exceptionalism built on the idea that Japan is the only country to renounce war.

ext – no militarization

That constrains the LDP – Abe will prioritize political survival

Beauchamp, M.Sc IR – LSE, writer – ThinkProgress, former GDS debater, 2/7/14
(Zach, “Why Everyone Needs To Stop Freaking Out About War With China,” ThinkProgress)

Now, there are rumblings that the LDP and New Komeito may part political ways. But the cause of the split — a disagreement over rewriting or reinterpreting Article 9, the pacifist article in Japan’s constitution — reveals the broadest check on Japanese nationalism. Simply put, the Japanese people still retain much of the nation’s post-World War II pacifist core, and Abe’s government has governed accordingly.

Mike Mochizuki, the Japan-U.S. Relations Chair at George Washington University, took a hard look at Japanese opinion about militarization in the Abe era. He and his coauthor, Samuel Porter, found enormous Japanese opposition to anything resembling a significant return to active military status. For instance, 56 percent of Japanese voters supported seeing the treaty as prohibiting “collective self-defense” (meaning defense of its allies when attacked). A miniscule 7 percent wanted to see Japanese troops “fighting on the frontlines with the U.S. military.”
So why did they support Abe’s aggressive LDP? In a word, the economy. Japan’s citizens aren’t deeply aligned with the LDP philosophy — “83 percent,” according to Mochizuki and Porter, “felt that a party that can effectively oppose the LDP is necessary” in government. Rather, they threw out the previous government because the economy was in tatters. Sixty percent of Japanese voters want Abe to focus on the economy, while only 9 percent see foreign policy as the priority.

Abe’s government, nationalist stunts aside, isn’t unaware of this reality. Because China is Japan’s number one trading partner, “reviving Japan’s economy will be inordinately difficult if fractious political relations with China are allowed to damage Japan–China economic relations,” Mochizuki and Porter argue. “If Sino–Japanese relations were to deteriorate further and lead to a more precipitous drop in Japanese exports to China, this would jeopardize Abe’s growth strategy and thereby threaten his political survival.” As a consequence, they conclude, the Prime Minister’s approach to the Senkaku dispute “will be measured and will not entail full-blown militarization,” let alone short term escalation. Abe and the LDP rank militaristic nationalism a distant second to the nation’s economic health.

at: re-arm

Structurally impossilbe

Philippe de Konig, Foreign Policy, 7/30/13, The Land of the Sinking Sun, www.foreignpolicy.com/articles/2013/07/30/the_land_of_the_sinking_sun_japan_military_weakness
There is a paradox at the heart of Abe's bluster. Although his calls for a stronger military have worried his neighbors, a decade of budget cuts and a struggling economy means that Japan's military is surprisingly feeble. Despite Abe's bluster, the real threat posed by Japan is not that its military is growing too strong, but that it is rapidly weakening. Even accounting for the 0.8 percent increase contained in Abe's 2013 budget, Japan's annual defense budget has declined by over 5 percent in the last decade. During the same period, China's defense budget increased by 270 percent (South Korea's and Taiwan's grew by 45 percent and 14 percent, respectively.) In U.S. dollar terms, Japan's defense budget was 63 percent larger than China's in 2000, but barely one-third the size of China's in 2012. In fact, since 2000, Japan's shares of world and regional military expenditures have fallen by 37 percent and 52 percent, respectively. Japan's defense review will likely frighten its neighbors more than it will improve the military. These figures understate Japan's predicament. Steady declines in defense expenditures over the past decade forced Japan into a series of measures that are beginning to take a toll. In a nation where lifetime employment is the norm, aversion to layoffs and pension cuts have made personnel expenditures virtually impossible to reduce. Consequently, much of the burden fell on the equipment procurement budget, which has declined by roughly 20 percent since 2002. Japanese defense policymakers have coped by extending the life of military hardware, such as submarines, destroyers, and fighter jets. As a result, Japan's focus has shifted from acquisition to preservation, and maintenance costs have skyrocketed: at the end of the Cold War, maintenance spending was roughly 45 percent the size of procurement expenditures; it is now 150 percent. Because of declining procurement budgets and higher unit costs, Japan now acquires hardware at a much slower rate: one destroyer and five fighter jets per year compared to about three destroyers and 18 fighter jets per year in the 1980s. In the coming decade, Japan's fleet of destroyers stands to be reduced by 30 percent. Although Japan plans to order 42 F-35 fighter jets in the next decade to replace what remains of its aging F-4EJ aircraft, project delays and cost overruns will likely lead to the order's reduction or postponement. There is significant concern in U.S. policy circles that Abe's aggressive remarks, coupled with Japan's waning military power, could undermine U.S. interests. Power transitions are notoriously destabilizing: Japanese defense officials now publicly fret about the threats posed by China's improving maritime capabilities, while vessels from both countries patrol the waters around the disputed islands on a daily basis, raising the likelihood of unintended escalation. The United States, as Tokyo's principal ally, risks being drawn into a military confrontation. Japan's decline also threatens to undercut the Obama administration's "pivot" towards Asia, as the United States now needs to compensate for Japan's decline. The United States expects Japan to support its efforts in East Asia and to help ensure that China's rise is peaceful. Indeed, Tokyo played a similar role in the late 20th century, when, despite constitutional restrictions on the use of force, Japan was a respectable military power: as recently as 2002, Japan had the third largest defense budget in the world, with particularly robust, albeit defensive, naval capabilities. Japan's forces in East Asia helped the United States focus its military assets elsewhere without risking instability in the Asia-Pacific region. Getting back to that place won't be easy, and might even be impossible. A deep structural and economic malaise is at the heart of Japan's military austerity. Japan suffers from the highest public debt levels of any major nation -- 235 percent of GDP -- and a severe budget deficit of 10 percent of GDP in 2012. It has the most rapidly aging population in the world, which means its tax base is shrinking, and its pension and healthcare costs are rapidly mounting. The Japanese government now spends more on debt service and social security than it raises in tax revenues: all other spending, including national defense, is effectively financed through unsustainable debt. Whether fiscal consolidation comes through draconian austerity or a debt crisis, defense spending will continue to be squeezed. To compensate for the growing gaps in the Japanese military, the United States needs to cooperate ever more closely with Japan. Outstanding issues that threaten to undermine relations, such as Futenma air base relocation and host-nation support, must be resolved quickly. Joint capabilities need to be adapted in anticipation of further fiscal troubles, which may make it impossible to replace aging hardware such as Japan's Asagiri- and Hatsuyuki-class destroyers and F-4EJ fighter jets. Abe would be wise to use his new, large legislative majorities to pursue pragmatic reforms instead of ideological ones. A constitutional revision that relaxes constraints on Japan's military will be a hollow victory if the country's economy and military capabilities sink into oblivion. Japan would be better served if Abe's party expands the prime minister's bold economic plan into a long-term reform program that addresses the country's enduring problems: economic stagnation, public debt, and demographic decline. Indeed, Abe's attempts to boost defense spending are unsustainable unless these underlying structural issues are resolved.

ext – no model

Empirics disprove single issues spillover for Article 9 suits

Matsui, 2011

Shigenori Matsui, professor of law at UBC, 2011, "Why Is the Japanese Supreme Court So Conservative," Washington University Law Review, digitalcommons.law.wustl.edu/cgi/viewcontent.cgi?article=1060&context=lawreview
In contrast to the United States Supreme Court, which similarly 

requires standing but allows suits against administrative agencies where 

there was an ―injury in fact,‖
 the Japanese Supreme Court has clung to 

the doctrine that requires proof of infringement of rights or individual 

legal interests. Even when the citizen suffers from an injury in fact, he or 

she cannot challenge the administrative action unless he or she can rely 

upon some of the statutes that could be construed as protecting the interest 

of the citizen as an individual right or legal interest. Since most of the 

administrative law statutes enacted by the Diet have no explicit clauses 

allowing the citizen to file a suit in court or any provision about judicial 

review, the citizen has difficulty in persuading the courts to construe 

regulating provisions as protecting the interests of the citizen as a legal 

right or legal interest.63

 As a result, the standing requirement has prevented 

citizens from challenging the constitutionality of administrative actions.64
Even when the plaintiff has a genuine interest in the constitutional 

issue and no one else will be able to challenge the issue in court, courts 

tend to deny standing. Courts have thus held that protesting citizens do not 

have standing under Article 9 to challenge the government’s decision to 

support the 1991 Gulf War and to send mine sweepers to the Persian 

Gulf,65

 nor do they have standing to seek an injunction against sending 

Self-Defense Force (SDF) troops to Iraq.66
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They’ve conceded nuclear deterrence prevents nuclear war – the taboo solves all their impacts

Robinson 1

Paul Robinson, Sandia National Lab President and Director, 2001, "Pursuing a New Nuclear Weapons Policy for the 21st Century," http://www.nukewatch.org/importantdocs/resources/pursuing_a_new_nuclear_weapons_p.html
Let me first stress that nuclear arms must never be thought of as a single “cure-all” for security concerns. For the past 20 years, only 10 percent of the U.S. defense budget has been spent on nuclear forces. The other 90 percent is for “war fighting” capabilities. Indeed, conflicts have continued to break out every few years in various regions of the globe, and these nonnuclear capabilities have been regularly employed. By contrast, we have not used nuclear weapons in conflict since World War II. This is an important distinction for us to emphasize as an element of U.S. defense policy, and one not well understood by the public at large. Nuclear weapons must never be considered as war fighting tools. Rather we should rely on the catastrophic nature of nuclear weapons to achieve war prevention, to prevent a conflict from escalating (e.g., to the use of weapons of mass destruction), or to help achieve war termination when it cannot be achieved by other means, e.g., if the enemy has already escalated the conflict through the use of weapons of mass destruction. Conventional armaments and forces will remain the backbone of U.S. defense forces, but the inherent threat to escalate to nuclear use can help to prevent conflicts from ever starting, can prevent their escalation, as well as bring these conflicts to a swift and certain end. In contrast to the situation facing Russia, I believe we cannot place an over-reliance on nuclear weapons, but that we must maintain adequate conventional capabilities to manage regional conflicts in any part of the world. Noting that the U.S. has always considered nuclear weapons as “weapons of last resort,” we need to give constant attention to improving conventional munitions in order to raise the threshold for which we would ever consider nuclear use. It is just as important for our policy makers to understand these interfaces as it is for our commanders. Defenses Although it is beyond the scope of this paper to strictly consider “defensive” tactics and armaments, I believe it is important for the United States to consider a continuum of defensive capabilities, from boost phase intercept to terminal defenses. Defenses have always been an important element of war fighting, and are likely to be so when defending against missiles. Defenses will also provide value in deterring conflicts or limiting escalations. Moreover, the existence of a credible defense to blunt attacks by armaments emanating from a rogue state could well eliminate that rogue nation’s ability to dissuade the U.S. from taking military actions. If any attack against the U.S., its allies, or its forces should be undertaken with nuclear weapons or other weapons of mass destruction, there should be no doubt in the attacker’s mind that the United States might retaliate for such an attack with nuclear weapons; but the choice would be in our hands. If high effectiveness defenses can be achieved, they will enhance deterrence by eliminating an aggressor’s confidence in attacking the U.S. homeland with long-range missiles, and thus make our use of nuclear weapons more credible (if the conflict could not be terminated otherwise.) Whereas, nuclear weapons should always remain weapons of last resort, defensive systems would likely be our weapons of first resort. Nuclear Weapons: An Enduring Strategic Tool? Throughout my career, I have had the opportunity to participate in a number of “war games” in which the roles and uses of nuclear weapons had to be faced in scenarios that imagined military conflicts developing between the U.S. and other potential adversaries. The totality of those games brought new realizations as to the role and purpose of nuclear weapons, in particular, how essential it is that deterrence be tailored in a different way for each potential aggressor nation. It also seemed abundantly clear that any use of nuclear weapons is, and always will be, strategic. Thus, I would propose we ban the term “nonstrategic nuclear weapons” as a non sequitur. The intensity of the environment of any war game also demonstrates just how critical it is for the U.S. to have thought through in advance exactly what messages we would want to send to other nations (combatants and noncombatants) and to “history,” should there be any future use of nuclear weapons—including threatened use—in conflicts. Similarly, it is obvious that we must have policies that are well thought through in advance as to the role of nuclear weapons in deterring the use of, or retaliating for the use of, all weapons of mass destruction. Let me then state my most important conclusion directly: I believe nuclear weapons must have an abiding place in the international scene for the foreseeable future. I believe that the world, in fact, would become more dangerous, not less dangerous, were U.S. nuclear weapons to be absent. The most important role for our nuclear weapons is to serve as a “sobering force,” one that can cap the level of destruction of military conflicts and thus force all sides to come to their senses. This is the enduring purpose of U.S. nuclear weapons in the post-Cold War world. I regret that we have not yet captured such thinking in our public statements as to why the U.S. will retain nuclear deterrence as a cornerstone of our defense policy, and urge that we do so in the upcoming Nuclear Posture Review. Nuclear deterrence becomes in my view a “countervailing” force and, in fact, a potent antidote to military aggression on the part of nations. But to succeed in harnessing this power, effective nuclear weapons strategies and policies are necessary ingredients to help shape and maintain a stable and peaceful world.
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Judicial intervention leads to risk aversion and micromanagement which kills speed – that matters more than the number of strikes because of 4th gen warfare – extinction

Li 9 (Zheyao, J.D. candidate, Georgetown University Law Center, 2009; B.A., political science and history, Yale University, 2006. This paper is the culmination of work begun in the "Constitutional Interpretation in the Legislative and Executive Branches" seminar, led by Judge Brett Kavanaugh, “War Powers for the Fourth Generation: Constitutional Interpretation in the Age of Asymmetric Warfare,” 7 Geo. J.L. & Pub. Pol'y 373 2009 WAR POWERS IN THE FOURTH GENERATION OF WARFARE)
A. The Emergence of Non-State Actors

Even as the quantity of nation-states in the world has increased dramatically since the end of World War II, the institution of the nation-state has been in decline over the past few decades. Much of this decline is the direct result of the waning of major interstate war, which primarily resulted from the introduction of nuclear weapons.122 The proliferation of nuclear weapons, and their immense capacity for absolute destruction, has ensured that conventional wars remain limited in scope and duration. Hence, "both the size of the armed forces and the quantity of weapons at their disposal has declined quite sharply" since 1945.123 At the same time, concurrent with the decline of the nation-state in the second half of the twentieth century, non-state actors have increasingly been willing and able to use force to advance their causes. In contrast to nation-states, who adhere to the Clausewitzian distinction between the ends of policy and the means of war to achieve those ends, non-state actors do not necessarily fight as a mere means of advancing any coherent policy. Rather, they see their fight as a life-and-death struggle, wherein the ordinary terminology of war as an instrument of policy breaks down because of this blending of means and ends.124 It is the existential nature of this struggle and the disappearance of the Clausewitzian distinction between war and policy that has given rise to a new generation of warfare. The concept of fourth-generational warfare was first articulated in an influential article in the Marine Corps Gazette in 1989, which has proven highly prescient. In describing what they saw as the modem trend toward a new phase of warfighting, the authors argued that: In broad terms, fourth generation warfare seems likely to be widely dispersed and largely undefined; the distinction between war and peace will be blurred to the vanishing point. It will be nonlinear, possibly to the point of having no definable battlefields or fronts. The distinction between "civilian" and "military" may disappear. Actions will occur concurrently throughout all participants' depth, including their society as a cultural, not just a physical, entity. Major military facilities, such as airfields, fixed communications sites, and large headquarters will become rarities because of their vulnerability; the same may be true of civilian equivalents, such as seats of government, power plants, and industrial sites (including knowledge as well as manufacturing industries). 125 It is precisely this blurring of peace and war and the demise of traditionally definable battlefields that provides the impetus for the formulation of a new theory of war powers. As evidenced by Part M, supra, the constitutional allocation of war powers, and the Framers' commitment of the war power to two co-equal branches, was not designed to cope with the current international system, one that is characterized by the persistent machinations of international terrorist organizations, the rise of multilateral alliances, the emergence of rogue states, and the potentially wide proliferation of easily deployable weapons of mass destruction, nuclear and otherwise. B. The Framers' World vs. Today's World The Framers crafted the Constitution, and the people ratified it, in a time when everyone understood that the state controlled both the raising of armies and their use. Today, however, the threat of terrorism is bringing an end to the era of the nation-state's legal monopoly on violence, and the kind of war that existed before-based on a clear division between government, armed forces, and the people-is on the decline. 126 As states are caught between their decreasing ability to fight each other due to the existence of nuclear weapons and the increasing threat from non-state actors, it is clear that the Westphalian system of nation-states that informed the Framers' allocation of war powers is no longer the order of the day. 127 As seen in Part III, supra, the rise of the modem nation-state occurred as a result of its military effectiveness and ability to defend its citizens. If nation-states such as the United States are unable to adapt to the changing circumstances of fourth-generational warfare-that is, if they are unable to adequately defend against low-intensity conflict conducted by non-state actors-"then clearly [the modem state] does not have a future in front of it.' 128 The challenge in formulating a new theory of war powers for fourthgenerational warfare that remains legally justifiable lies in the difficulty of adapting to changed circumstances while remaining faithful to the constitutional text and the original meaning. 29 To that end, it is crucial to remember that the Framers crafted the Constitution in the context of the Westphalian system of nation-states. The three centuries following the Peace of Westphalia of 1648 witnessed an international system characterized by wars, which, "through the efforts of governments, assumed a more regular, interconnected character."' 130 That period saw the rise of an independent military class and the stabilization of military institutions. Consequently, "warfare became more regular, better organized, and more attuned to the purpose of war-that is, to its political objective."' 1 3' That era is now over. Today, the stability of the long-existing Westphalian international order has been greatly eroded in recent years with the advent of international terrorist organizations, which care nothing for the traditional norms of the laws of war. This new global environment exposes the limitations inherent in the interpretational methods of originalism and textualism and necessitates the adoption of a new method of constitutional interpretation. While one must always be aware of the text of the Constitution and the original understanding of that text, that very awareness identifies the extent to which fourth-generational warfare epitomizes a phenomenon unforeseen by the Framers, a problem the constitutional resolution of which must rely on the good judgment of the present generation. 13 Now, to adapt the constitutional warmarking scheme to the new international order characterized by fourth-generational warfare, one must understand the threat it is being adapted to confront. C. The Jihadist Threat The erosion of the Westphalian and Clausewitzian model of warfare and the blurring of the distinction between the means of warfare and the ends of policy, which is one characteristic of fourth-generational warfare, apply to al-Qaeda and other adherents of jihadist ideology who view the United States as an enemy. An excellent analysis of jihadist ideology and its implications for the rest of the world are presented by Professor Mary Habeck. 133 Professor Habeck identifies the centrality of the Qur'an, specifically a particular reading of the Qur'an and hadith (traditions about the life of Muhammad), to the jihadist terrorists. 134 The jihadis believe that the scope of the Qur'an is universal, and "that their interpretation of Islam is also intended for the entire world, which must be brought to recognize this fact peacefully if possible and through violence if not."' 135 Along these lines, the jihadis view the United States and her allies as among the greatest enemies of Islam: they believe "that every element of modern Western liberalism is flawed, wrong, and evil" because the basis of liberalism is secularism. 136 The jihadis emphasize the superiority of Islam to all other religions, and they believe that "God does not want differing belief systems to coexist."' 37 For this reason, jihadist groups such as al-Qaeda "recognize that the West will not submit without a fight and believe in fact that the Christians, Jews, and liberals have united against Islam in a war that will end in the complete destruction of the unbelievers.' 138 Thus, the adherents of this jihadist ideology, be it al-Qaeda or other groups, will continue to target the United States until she is destroyed. Their ideology demands it. 139 To effectively combat terrorist groups such as al-Qaeda, it is necessary to understand not only how they think, but also how they operate. Al-Qaeda is a transnational organization capable of simultaneously managing multiple operations all over the world."14 It is both centralized and decentralized: al-Qaeda is centralized in the sense that Osama bin Laden is the unquestioned leader, but it is decentralized in that its operations are carried out locally, by distinct cells."4 AI-Qaeda benefits immensely from this arrangement because it can exercise direct control over high-probability operations, while maintaining a distance from low-probability attacks, only taking the credit for those that succeed. The local terrorist cells benefit by gaining access to al-Qaeda's "worldwide network of assets, people, and expertise."' 42 Post-September 11 events have highlighted al-Qaeda's resilience. Even as the United States and her allies fought back, inflicting heavy casualties on al-Qaeda in Afghanistan and destroying dozens of cells worldwide, "al-Qaeda's networked nature allowed it to absorb the damage and remain a threat." 14 3 This is a far cry from earlier generations of warfare, where the decimation of the enemy's military forces would generally bring an end to the conflict. D. The Need for Rapid Reaction and Expanded Presidential War Power By now it should be clear just how different this conflict against the extremist terrorists is from the type of warfare that occupied the minds of the Framers at the time of the Founding. Rather than maintaining the geographical and political isolation desired by the Framers for the new country, today's United States is an international power targeted by individuals and groups that will not rest until seeing her demise. The Global War on Terrorism is not truly a war within the Framers' eighteenth-century conception of the term, and the normal constitutional provisions regulating the division of war powers between Congress and the President do not apply. Instead, this "war" is a struggle for survival and dominance against forces that threaten to destroy the United States and her allies, and the fourth-generational nature of the conflict, highlighted by an indiscernible distinction between wartime and peacetime, necessitates an evolution of America's traditional constitutional warmaking scheme. As first illustrated by the military strategist Colonel John Boyd, constitutional decision-making in the realm of war powers in the fourth generation should consider the implications of the OODA Loop: Observe, Orient, Decide, and Act. 44 In the era of fourth-generational warfare, quick reactions, proceeding through the OODA Loop rapidly, and disrupting the enemy's OODA loop are the keys to victory. "In order to win," Colonel Boyd suggested, "we should operate at a faster tempo or rhythm than our adversaries." 145 In the words of Professor Creveld, "[b]oth organizationally and in terms of the equipment at their disposal, the armed forces of the world will have to adjust themselves to this situation by changing their doctrine, doing away with much of their heavy equipment and becoming more like police."1 46 Unfortunately, the existing constitutional understanding, which diffuses war power between two branches of government, necessarily (by the Framers' design) slows down decision- making. In circumstances where war is undesirable (which is, admittedly, most of the time, especially against other nation-states), the deliberativeness of the existing decision-making process is a positive attribute. In America's current situation, however, in the midst of the conflict with al-Qaeda and other international terrorist organizations, the existing process of constitutional decision-making in warfare may prove a fatal hindrance to achieving the initiative necessary for victory. As a slow-acting, deliberative body, Congress does not have the ability to adequately deal with fast-emerging situations in fourth-generational warfare. Thus, in order to combat transnational threats such as al-Qaeda, the executive branch must have the ability to operate by taking offensive military action even without congressional authorization, because only the executive branch is capable of the swift decision-making and action necessary to prevail in fourth-generational conflicts against fourthgenerational opponents.

PQD key to chain of command—that’s the lynchpin of military power

Fenster et al ‘10

Herbert, Phillip Carter, MCKENNA LONG & ALDRIDGE LLP, “BRIEF OF THE VETERANS OF FOREIGN WARS OF THE UNITED STATES AS AMICUS CURIAE IN SUPPORT OF DEFENDANTS AND DISMISSAL,” http://ccrjustice.org/files/Amicus_Curiae_Brief_of_VFW.pdf
“Unity of command,” and its corollary, “unity of effort,” are fundamental principles of warfare which are central to the effectiveness of Western militaries. See Carl von Clausewitz, On War 200-210 (Michael Howard & Peter Paret, ed. and trans., Princeton University Press 1976) (1832) (hereinafter “Clausewitz”). There “is no higher and simpler law of strategy” than to apply this principle in order to concentrate a nation’s military power its adversaries’ “center of gravity.” Id. at 204. This principle was first embraced by the American military during the 19th Century, and has subsequently shaped the organizational structure of American warfighting through two world wars and countless other conflicts. See James F. Schnabel, History of the Joints Chiefs of Staff, Vol. 1 at 80-87 (1996); Russell F. Weigley, History of the United States Army at 422-423 (Bloomington: Indiana University Press, 1984). Unity of command requires the integration of all combat functions into a single organizational element, with command authority vested in a single individual. See U.S. Joint Chiefs of Staff, Joint Pub. 3-0, Joint Operations at Appx. A, p. A-2 (2010), available at http://www.dtic.mil/doctrine/new_pubs/jp3_0.pdf. The U.S. military implements “unity of command” through its chain of command—a hierarchical organizational structure which transmits command authority from the President through the Secretary of Defense, through subordinate military officers, down to the lowest ranking soldier, sailor, airman or Marine on the frontlines of America’s armed conflicts. This chain of command serves important organizational purposes, by vesting command authority in individual officers who are responsible for specific missions, and are empowered to command their personnel to achieve those missions. The chain of command also supports important normative and legal policy purposes, such as the doctrine of “command responsibility,” which renders battlefield commanders responsible for all their units do or fail to do, whether they knew about such conduct, or should have known about it. See Application of Yamashita, 327 U.S. 1, 14-16 (1946); see also Army Field Manual 27-10, The Law of Land Warfare at ¶ 501 (1956) (stating U.S. Army doctrine on “command responsibility”). “Everything in war is very simple,” Clausewitz noted “Everything in war is very simple,” Clausewitz noted, “but the simplest thing is difficult.” Clausewitz at 119. The dangers of war, the fatigue of close combat, and the uncertainty which lurks within the fog of war, all combine to create a kind of “friction” which impedes the progress of armies. Id. A more contemporary author and veteran describes this fog: For the common soldier, at least, war has the feel, the spiritual texture, of a great ghostly fog, thick and permanent. There is no clarity. Everything swirls. The old rules are no longer binding, the old truths no longer true. Right spills over into wrong. Order blends into chaos, love into hate, ugliness into beauty, law into anarchy, civility into savagery. The vapor sucks you in. You can’t tell where you are, or why you’re there, and the only certainty is overwhelming ambiguity . . . . You lose your sense of the definite, hence your sense of truth itself. Tim O’Brien, The Things They Carried 88 (1990). The military chain of command is designed to counteract this fog and friction of war, by providing clarity of orders and purpose to individual soldiers and their units. Similarly, this organizational structure exists to impose some order on the behavior and actions of soldiers and units, aligning their conduct with national goals, framing their actions in the context of strategic and operational campaigns, and focusing their efforts on the missions which support these broader endeavors. It is this structure which differentiates the armed forces of a nation from an armed group of thugs, and which ensures that national armed forces conduct themselves in accordance with the laws of armed conflict. Cf. Annex to the Convention, Hague Convention No. IV Respecting the Laws and Customs of War on Land, art. 1, Oct. 18, 1907, 36 Stat. 2277, 205 Consol. T.S. 277; Geneva Convention (III) Relative to the Treatment of Prisoners of War, art. 4, Aug. 12, 1949, 6 U.S.T. 3316, T.I.A.S. No. 3364. Our nation’s military personnel depend on their chain of command to provide them with certainty, clarity and authority in the heat of battle. Into this ordered system, Plaintiff wishes to inject the uncertainty of the American adversarial litigation process, by seeking, inter alia, that this Court declare there is no armed conflict in Yemen, and that orders issued by the President in response to that conflict should be enjoined. Not only would this force the court to go far beyond the “limited institutional competence of the judiciary” by involving it in sensitive matters of national security, cf. Arar v. Ashcroft, 585 F.3d 559, 576 (2d Cir. 2009) (citations omitted), but this also would undermine the chain of command by literally interposing this Court between the President and his subordinate officers, thereby contravening the core doctrinal principle of “unity of command,” which has served American military forces in good stead since the Civil War. In asking the Court to hear this case, and to entertain the extraordinary remedy of injunctive relief against the President and his cabinet, the Plaintiff is asking the court to overturn the political judgment of the President and Congress that the nation is at war; that this war is an armed conflict against Al Qaeda; and that it is appropriate to use a blend of military, intelligence and diplomatic force to wage this war. All three branches of Government have decided that “[w]e are [] at war with al Qaeda and its affiliates.” Remarks of the President on National Security, May 21, 2009; see also Authorization for Use of Military Force (“AUMF”), Pub. L. No. 107-40, 115 Stat. 224 (2001); Hamdan v. Rumsfeld, 548 U.S. 557, 628-31 (2006). Political leaders from both political parties, over the course of two presidencies and five elected Congresses, have agreed upon, authorized, and appropriated funds for this war against Al Qaeda. It is a fundamental axiom among American strategists that, “[a]s a nation, the United States wages war employing all instruments of national power – diplomatic, informational, military, and economic.” U.S. Joint Chiefs of Staff, Joint Pub. 1, Doctrine for the Armed Forces of the United States at I-1 (2009), available at http://www.dtic.mil/doctrine/new_pubs/jp1.pdf. Plaintiff would seek to overturn the considered judgment of this nation’s political leaders in choosing the national strategy for this war, including the Attorney General of the United States, who has written that, in this war against Al Qaeda, “we must use every weapon at our disposal . . . [including] direct military action, military justice, intelligence, diplomacy, and civilian law enforcement.” See Letter from Attorney General Eric H. Holder, Jr. to Sen. Mitch McConnell, February 3, 2010 (emphasis added). The relief requested by plaintiff is both extraordinary and inappropriate, and completely inconsistent with the strategic imperative for “unified action [which] ensures unity of effort focused on [national] objectives and leading to the conclusion of operations on terms favorable to the United States.” See Joint Pub. 1 at I-1.
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The complaint alleges the existence of a clandestine U.S. intelligence program involving the apparent cooperation of foreign intelligence services and law enforcement authorities throughout the world. 145 Adjudicating the complaint would result in further disclosures regarding the means and methods utilized to seize suspected terrorists by the United States and its allies to an undesirable degree. Such disclosures may include the policies and practices underlying rendition, including the number and identity of participants in rendition operations; the identity of their employer; the extent of CIA participation; operational details associated with the flights serviced by Jeppesen; and the other operational details which have not been publicly disclosed. This information is essential to prove the underlying human rights violations committed by the CIA and Jeppesen's complicity as a conspirator and aider and abettor. Access to this information would also be necessary, given the enhanced degree of specificity required of claims of conspiracy and aiding and abetting, as well as claims asserted pursuant to the ATS. 146 Access could also be justified based on the serious nature of the allegations and their potential to cause considerable financial injury to Jeppesen through the magnitude of potential damage awards and resulting harm to corporate reputation. The disclosure of such information would virtually create an extraordinary rendition playbook. The creation of such a playbook, however, interferes with the President's responsibility for national security and authority over foreign affairs. The continued viability of antiterrorism programs is essential to preserving national security, a responsibility clearly within the President's constitutional obligations and which includes authority to protect national security information. 147 Publishing the details of the extraordinary rendition program, necessitated by the complaint, to a branch of the government ill-suited to evaluate the consequences of the release of such sensitive information can only further harm the program and, as a result, weaken a course of action selected by the executive branch in furtherance of fulfilling its national security obligations. 148 The possibility of compulsive disclosures regarding the extraordinary rendition program may also disrupt U.S. diplomatic relations. The extraordinary rendition program has proven controversial; it has already led to two national investigations by British and Swedish authorities, with several more currently pending.149 Further strain may be placed on U.S. relations with European states
 as a result of the investigation conducted by the Council of Europe into the complicity of numerous national governments in extraordinary renditions. The number of potentially impacted relations with European states is significant and includes some of the United States' closest allies in the so-called "war on terror," such as Italy, Poland, Spain, and the United Kingdom. 150 Diplomatic relations with non-European states that have permitted extraordinary renditions to occur within their territories may also be negatively impacted. This group of states includes numerous crucial allies in U.S. antiterrorism efforts such as Canada, Indonesia, Pakistan, and Turkey. Another set of potentially impacted diplomatic relations are those with foreign states that have accepted persons subject to rendition and have subsequently utilized detention and interrogation methods that do not comport with U.S. law or international standards. States that fall within this category include Afghanistan, Egypt, Iraq, Jordan, Morocco, Pakistan, Poland, Syria, Romania, Thailand, and Uzbekistan.' 51 The vast majority of these states are key participants in combating terrorism on the basis of their own struggles against terrorist organizations. Such disclosures regarding the extent of national cooperation or indifference to extraordinary renditions occurring within their territories may embarrass these governments. Western European states may suffer embarrassment for their failure to uphold human rights protections deeply engrained in their national cultures as well as in regional and global instruments. Other governments may be reluctant to confirm their cooperation with U.S. intelligence forces in extraordinary renditions for other reasons, including previous denials of such cooperation, maintenance of standing in the international community, concerns about abdication of national sovereignty, and potential inflammation of public opposition within their constituencies. Particularly susceptible governments in this regard include states with populations deeply skeptical of U.S. foreign policy in general and those with antiterrorism initiatives such as Egypt, Indonesia, Iraq, Pakistan, and Turkey. Some of these governments may re-evaluate further operations with U.S. intelligence services if their complicity is exposed. 152 Such a result is not only inimical to present U.S. foreign policy goals and future initiatives, but also undermines the international consensus necessary to successfully combat the spread of global terrorism. This potential impact upon U.S. foreign relations compel imposition of the political question doctrine.
