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The United States Federal Government should rule that the President’s war powers authority to indefinitely detain individuals captured in the United States is limited because of the clear statement rule. 
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Lack of a clear statement rule on detention destroys US credibility--makes it impossible to promote the rule of law globally

Wells, 9

(President-American Bar Association, Brief Amicus Curiae of American Bar Association in Support of Petitioner, Al Marri v. Spagone, 1/28, WestLaw)

For over two hundred years, whenever this nation has been confronted by war, our government has struggled to achieve a proper balance between the protection of the people and each person's individual rights. After the September 11, 2001 attack, Congress and the President were forced to take unprecedented steps to ensure the safety of this nation and of innocents worldwide. While recognizing the government's responsibility to work to prevent another attack on our nation, ABA asserts that this country must also be vigilant in defining those lines that cannot be crossed. As our national experience has taught us: [W]e must be on constant guard against excessive use of any power, military or otherwise, that results in the needless destruction of our rights and liberties. *5 *** And we must ever keep in mind that “the Constitution of the United States is a law for rulers and people, equally in war and peace, and covers with the shield of its protection all classes of men, at all times, and under all circumstances. Duncan v. Kahanamoku, 327 U.S 304, 335 (1946) (Murphy, J. concurring) (quoting Ex parte Milligan, 71 U.S. 2, 120-21 (1866)). The ABA believes that the methods employed in the cause of national security, even in grave times, must comply with constitutionally permissible statutory law and policy, and with international law to which the United States is a signatory. As this Court stated, “It would indeed be ironic if, in the name of national defense, we would sanction the subversion of … those liberties … which make[] the defense of the Nation worthwhile.” United States v. Robel, 389 U.S. 258, 264 (1967). Accordingly, the ABA, through its members and appointed Task Forces, has studied the Acts of Congress and the implementing orders of the Executive that have resulted from the September 11, 2001 attack. Based on the experiences and judgment of a broad range of legal practitioners, the ABA has adopted policies4 that it believes strike the appropriate *6 balance between national security needs and the preservation of our fundamental freedoms, as well as the preservation of the constitutionally established balance of powers among our branches of government. At the heart of the ABA's policies is the conclusion that the constitutionally guaranteed criminal due process rights that are available to all citizens and persons lawfully present in the United States may not be abrogated during military, detention unless such persons are given the opportunity for prompt meaningful judicial review, with meaningful access to, and effective assistance of, counsel, and only if any detention thereafter is pursuant to an Act of Congress that establishes constitutionally permissible standards and procedures. In February 2002, five months after the September 11, 2001 terrorist attack, the ABA voiced concern about the military order titled, “Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism.” This order was issued by President Bush, assertedly pursuant to his authority as President and Commander in Chief under the Constitution and laws of the United States, including the Authorization for Use of Military Force Joint Resolution, 115 Stat. 224 (“AUMF”). After careful study, the ABA adopted a policy specifically urging that the President and Congress assure that neither this military order, nor any similar military order that might be issued, would be deemed applicable to United States citizens, lawful resident aliens, and other persons lawfully present in the *7 United States.5 The ABA did so because the military order authorized military commissions that, in the *8 ABA's opinion, would not satisfy constitutional minimum guarantees and would entail substantially fewer protections than those required for trials conducted in federal district court or under the Uniform Code of Military Justice.6 Concerned that constitutional safeguards were not being properly considered in connection with other military orders and actions taken by the Executive, the ABA formed a Task Force on Treatment of Enemy Combatants in March 2002. This Task Force was charged with examining the constitutional, statutory, and international law and policy questions raised by the detention of “enemy combatants.” In February 2003, the Task Force submitted its resolutions and report to the ABA House of Delegates, after having circulated them in preliminary form to ABA members, working groups from the ABA's Criminal Justice Section and the Section of Individual Rights and Responsibilities, and the Congress and the Executive. The resolutions, which were adopted as ABA policy in February 2003, focused on the safeguards that should *9 be employed when the government designates and detains, as “enemy combatants,” United States citizens or other persons lawfully present in the United States.7 *10 In its accompanying report,8 the Task Force noted that the cases of Yaser Hamdi and Jose Padilla, both United States citizens, were then proceeding through the courts. The Task Force concluded that these cases raised troublesome and profound issues, especially in light of the observation by the United States Court of Appeals for the Fourth Circuit that the government had taken the position that “with no meaningful judicial review, any American citizen alleged to be an enemy combatant could be detained indefinitely without charges or counsel on the government's say-so.” Hamdi v. Rumsfeld, 296 F.3d 278, 283 (4th Cir. 2002). The Task Force noted that the Executive had maintained that its power to detain “enemy combatants” indefinitely without bringing criminal charges derived from Supreme Court precedent, in particular, Ex parte Quirin, 317 U.S. 1 (1942), and from the laws of war. The Task Force noted, however, that the Quirin defendants were able to seek review and were represented by counsel. Further, the question for decision had been whether their detention for trial by Military Commission was “in conformity with the laws and Constitution of the United States.” Quirin, 317 U.S. at 18. Since the Quirin Court had held that these enemy aliens - who were not lawfully within the United States - were entitled to judicial review, the Task Force concluded that the same entitlement could not be denied to United States citizens and other persons lawfully present in the United States, especially when held without charges. *11 Specifically as to the AUMF, the Task Force concluded that neither the AUMF nor any laws enacted in response to terrorist attacks expressly authorized detention of United States citizens as “enemy combatants.” Further, 18 U.S.C. § 4001(a) raised serious questions about using the AUMF in support of such detentions.9 The Congressional House Report accompanying the legislation that became Section 4001(a) stated that the purpose of the bill was “to restrict the imprisonment or other detention of citizens by the United States to situations in which statutory authority for their incarceration exists” and to repeal the Emergency Detention Act of 1950 (“EDA”). See H.R. Rep. No. 92-116, at 1435 (1971). The EDA had been enacted at the beginning of the Korean War and had authorized the establishment of domestic detention camps to hold, during internal security emergencies, individuals deemed likely to engage in espionage or sabotage. Id. at 1435-36. The House Report noted that “the constitutional validity of the Detention Act was subject to grave challenge because it allowed for detention merely if there was reasonable ground to believe that such person probably will engage in, or probably will conspire with others to engage in, acts of espionage or of sabotage.” Id. at 1438. The Task Force concluded that, if the AUMF is nevertheless interpreted as authorizing detentions of “enemy combatants” including United States citizens and others lawfully present in the United States, standards for detention must be established and judicial review must be required to determine, with appropriate *12 deference to the President's determination, whether the detention meets those standards. However, the Task Force noted, appropriate deference does not mean that the courts may not review Executive determinations as to the scope of its authorization. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) (executive order taking possession of private property was not sustained as exercise of President's military power as Commander in Chief, even though “theater of war” was an expanding concept). Courts have preserved their role in reviewing Executive detentions even in times of war. See, e.g., Robel, 407 U.S. at 1318-19 (“The standard of judicial inquiry must also recognize that the ‘concept’ of ‘national defense’ cannot be deemed an end in itself, justifying an exercise of [executive] power designed to promote such a goal”). See also, In re Yamashita, 327 U.S. 1, 8 (1946) (“The courts may inquire whether the detention complained of is within the authority of those detaining the petitioner”). Based on this analysis, the Task Force concluded that “enemy combatants” who were citizens or lawfully within the United States, and who had not been charged with a crime or a violation of the law of war, must be afforded a prompt opportunity for meaningful judicial review of the legal basis for their detention. This review, further, must include the right to effective assistance of counsel, since the right to judicial review could well be meaningless if detainees were not afforded effective assistance of counsel in challenging their detention. The Task Force also noted that legislation was required that would establish constitutionally acceptable standards and procedures under which a court *13 could determine whether continued detention was permissible. This was necessary because, in the Task Force's opinion, the AUMF and, accordingly, Section 4001(a), were applicable to detentions of United States citizens and others lawfully present in the United States as “enemy combatants.” Compare, Hamdi, 542 U.S. 507, 519 (2004) (Congress “clearly and unmistakably” authorized detention under the AUMF “in the narrow circumstances considered here” of an armed Taliban soldier captured in combat). Certainly Congressional silence has never been sufficient to authorize military jurisdiction over civilians seized while legally within the United States. See, e.g., Duncan v. Kahanamoku, 327 U.S. 304, 324 (1946) (in authorizing “martial law” under Hawaiian Organic Act, Congress did not authorize supplanting of courts by military tribunals); Milligan, 71 U.S. at 136-37 (Chase, C.J., concurring) (where provisions of act contemplated no trial or sentence other than by civil court, trial by military commission could not be asserted). If the Executive is to be authorized to assert military jurisdiction over citizens or persons lawfully present in the United States and to dispense with their constitutionally guaranteed criminal due process rights, then Congress must say so and fixed procedures governing such jurisdiction must be in place. As stated in the ABA policy: “FURTHER RESOLVED, That the American Bar Association urges Congress, in coordination with the Executive Branch, to establish clear standards and procedures governing the designation and treatment of U.S. citizens, residents and others who are detained within the United States as “enemy combatants.” *14 Finally, the Task Force concluded that, in setting and executing national policy regarding citizens and other persons lawfully present in the United States who are detained as “enemy combatants,” both Congress and the Executive should consider how that policy may affect the response of other nations to future acts of terrorism. The Task Force noted that international agreements and principles recognized by the United States, which include the Universal Declaration of Human Rights10 and the International Covenant on Civil and Political Rights,11 support the protection of individuals from arbitrary detention and guarantee a meaningful review of a detainee's status. These and other international human rights treaties, conventions and jurisprudence are the result, in substantial *15 part, of the leadership of the United States and its efforts to promote the rule of law. The ABA also notes that, throughout the world, constitutions and rules of criminal procedure reflect the United States' influence and leadership in promoting the rule of law. The ABA has played a role in those efforts, especially through its Rule of Law Initiative. This Initiative assists countries, including the former Soviet republics and countries in Europe, Eurasia, Asia, Africa, the Middle East and Latin America, to develop and implement legal reforms and respect for the rule of law.12 The training programs that the ABA conducts for attorneys and judges in these countries help to ensure the growing force of the rule of law.13 Reaffirmation of the rights of U.S. citizens and legal residents to access to the courts encourages the adoption of the rule of law, solidifies our relations with other nations, and works to protect our country and the world from terrorism. The denial of the protection of judicial process to those declared to be “enemy combatants” undermines these important goals. As Lord Peter Goldsmith, then Attorney General of the United Kingdom, stated in a speech to the ABA House of Delegates, the threat of terrorism “does not mean that we have an unlimited license to throw away our values for the sake of expediency”; rather the rule of law requires “subjecting executive action *16 to the scrutiny of the democratic institutions and also of the courts, for judicial scrutiny is a key part of the rule of law.”14 CONCLUSION The American Bar Association, as amicus curiae, respectfully requests that this Court hold that the constitutionally guaranteed criminal due process rights that are available to all citizens and persons lawfully present in the United States may not be abrogated during military detention unless such persons are given the opportunity for prompt meaningful judicial review, with meaningful access to, and effective assistance of, counsel for such review, and only if any detention thereafter is pursuant to an Act of Congress that establishes constitutionally permissible standards and procedures.

Reversing the Al-Marri decision key---misreading legislative precedent shatters our influence
Atwood, 9

(Et. Al, Frmr. USAID Administrator, Amicus Brief, Al-Marri v Spagone, Brief of Frmr. US Diplomats, 1/28, http://www.brennancenter.org/sites/default/files/legacy/Justice/20090128.Almarri.v.Sapgone.Amicus.Brief-Former.U.S.Diplomats.pdf)

One hallmark of a dictatorship is the government’s assertion of a right to arrest and indefinitely imprison anyone within its borders, citizen or non-citizen, without criminal trial or charges, and to confine such individuals in harsh and inhumane conditions. Aside from undercutting our ability to exercise moral suasion against such regimes, a decision upholding such a claimed right by the United States Executive will ill-serve our country as we seek to restore our international reputation and to obtain more cooperation from our allies in combating terrorism, in supporting our efforts in the wars in Afghanistan and Iraq, and in dealing with the Israeli-Palestinian conundrum. Our professional experience informs us that the United States faces an international credibility gap resulting from a “do as I say not as I do” foreign policy that placed perceived threats to American security as the paramount ethic above its once venerated respect for freedom from unjustified restraints on liberty. Indeed, in its prosecution of the war on terror, the United States has largely dispensed with its most valuable diplomatic asset – its values – and adopted a duplicitous stance that exempts our country from the same standard to which we expect others to adhere. We have come to believe, in our representation of this country to other nations, that those nations are more willing to accept American leadership and counsel to the extent that they see us as true to the principle of freedom under the law. Yet, the evidence is clear that the world has taken notice of, and reacted negatively to, our government’s increasing willingness to dispense with first principles of individual liberty. The State Department Legal Advisor in the previous Administration has acknowledged Guantanamo’s disastrous impact on our foreign relations, calling it a “huge black eye for the United States – an albatross round our neck.”3 The group Human Rights Watch now lists Petitioner’s detention as an “enemy combatant” in annual reports detailing world-wide human rights abuses.4 The group specifically warns of the increasing danger of U.S. policy in applying war-time powers against its residents and the perilous path upon which the U.S. has embarked. As elaborated in its 2004 World Report: The U.S. Government asserts that its treatment of … al-Marri is sanctioned by the laws of war (also known as international humanitarian law) …. But the U.S. government is seeking to make the entire world a battlefield in the amorphous, ill-defined, and most likely never ending “war against terrorism.” By its logic, any individual believed to be affiliated in any way with terrorists can be imprisoned indefinitely …. The laws of war were never intended to undermine the basic rights of persons, whether combatants or civilians, but the administration’s rereading of the law does just that.5 Before the House Subcommittee on International Relations, a former Assistant Secretary of State for Democracy, Human Rights and Labor, testified that current U.S. policy detracts from our long term diplomatic goals in that it “needlessly antagoniz[es] our allies …. [and] unwittingly diminish[es] our capacity for exceptional leadership to address the global human rights challenges ahead.”6 Petitioner’s detention is specifically cited as an example of a practice that “encourage[s] other countries to commit similar abuses in the name of fighting terrorism and [as] undermin[ing] our ability to protest when they do.”7 The double standards of the U.S. approach to human rights abroad and at home with regard to Petitioner, as well as Guantanamo, present an insurmountable challenge to our diplomatic mission. This is so because our most effective diplomatic weapon – our nation’s moral standing – is lost when our government holds itself to a different standard than it would have other countries apply. Consider that the United States Department of State provides an annual report to the Speaker of the House of Representatives and the Senate Committee on Foreign Relations offering “a full and complete report regarding the status of internationally recognized human rights” for essentially all countries in the world.8 Among the offenses against “internationally recognized human rights” acknowledged and reported by the State Department are instances of “arbitrary arrest or detention” and “denial of fair public trials” – precisely what has happened to the Petitioner here.9 Petitioner has been held without criminal trial or legal justification for nearly eight years. He also alleges that he was held for periods as long as sixteen months incommunicado, when his family was denied access to see him, as were his attorneys. Petitioner further alleges that he was interrogated repeatedly in ways that bordered on torture, including sleep deprivation, painful stress positions, extreme sensory deprivation, and threats of violence or death.10 Compare this treatment with the further State Department report on human rights abuses in Iran, one of the most notorious totalitarian regimes in the world. For Iran, the State Department catalogued as human rights abuses the fact that: Detainees often went weeks or months without charges or trial, frequently were denied prompt contact with family, and often were denied access to legal representation for prolonged periods ….[M]any detainees were held incommunicado …. In practice there was neither a legal time limit for incommunicado detention nor any judicial means to determine the legality of the detention ….11 This same State Department report on human rights abuses for Iran also describes common methods of prisoner abuse “includ[ing] prolonged solitary confinement with sensory deprivation, … long confinement in contorted positions, … [and] threats of execution if individuals refused to confess ….”12 The United States has historically been viewed as a beacon of light for its commitment to a basic tenet of Anglo-American law – that no one may be subjected to indefinite detention without charge, and that the conditions of justified confinement shall be humane. In our professional experience, we have found our commitment to these fundamental precepts of human dignity to be the strongest asset of American diplomacy. The admiration and respect for this nation abroad is a function of our own commitment to liberty under law and we have led the world in this cause. When our nation is perceived as applying these principles selectively, or ignoring them all together, our voice abroad is not only weakened but our adversaries are also emboldened to conduct the very type of treatment against which we have historically rallied. For example, explaining the detention of militants without trial, Malaysia’s law minister said that the practice was “just like the process in Guantanamo Bay.”13 Egypt has also moved to detain human rights campaigners as threats to national security, as have Ivory Coast, Cameroon and Burkina Faso.14 Russia, in its recent campaign in Georgia and brutality in Chechnya, has also heralded the war on terror as its primary justification.
SOP model from detention key---solves global instability

Knowles, 9 

(Law Prof-NYU, “Article: American Hegemony and the Foreign Affairs Constitution”, 41 Ariz. St. L.J. 87, Spring, Lexis)
The hegemonic model also reduces the need for executive branch flexibility, and the institutional competence terrain shifts toward the courts. The stability of the current U.S.-led international system depends on the ability of the U.S. to govern effectively. Effective governance depends on, among other things, predictability. n422 G. John Ikenberry analogizes America's hegemonic position to that of a "giant corporation" seeking foreign investors: "The rule of law and the institutions of policy making in a democracy are the political equivalent of corporate transparency and [*155] accountability." n423 Stable interpretation of the law bolsters the stability of the system because other nations will know that they can rely on those interpretations and that there will be at least some degree of enforcement by the United States. At the same time, the separation of powers serves the global-governance function by reducing the ability of the executive branch to make "abrupt or aggressive moves toward other states." n424 The Bush Administration's detainee policy, for all of its virtues and faults, was an exceedingly aggressive departure from existing norms, and was therefore bound to generate intense controversy. It was formulated quickly, by a small group of policy-makers and legal advisors without consulting Congress and over the objections of even some within the executive branch. n425 Although the Administration invoked the law of armed conflict to justify its detention of enemy combatants, it did not seem to recognize limits imposed by that law. n426 Most significantly, it designed the detention scheme around interrogation rather than incapacitation and excluded the detainees from all legal protections of the Geneva Conventions. n427 It declared all detainees at Guantanamo to be "enemy combatants" without establishing a regularized process for making an individual determination for each detainee. n428 And when it established the military commissions, also without consulting Congress, the Administration denied defendants important procedural protections. n429 In an anarchic world characterized by great power conflict, one could make the argument that the executive branch requires maximum flexibility to defeat the enemy, who may not adhere to international law. Indeed, the precedents relied on most heavily by the Administration in the enemy combatant cases date from the 1930s and 1940s - a period when the international system was radically unstable, and the United States was one of several great powers vying for advantage. n430 But during that time, the executive branch faced much more exogenous pressure from other great powers to comply with international law in the treatment of captured enemies. If the United States strayed too far from established norms, it would risk retaliation upon its own soldiers or other consequences from [*156] powerful rivals. Today, there are no such constraints: enemies such as al Qaeda are not great powers and are not likely to obey international law anyway. Instead, the danger is that American rule-breaking will set a pattern of rule-breaking for the world, leading to instability. n431 America's military predominance enables it to set the rules of the game. When the U.S. breaks its own rules, it loses legitimacy. 
Democratic liberalism backsliding now---the US model of an unrestrained executive causes collapse 

Diamond, 9 

(Poli Sci Prof-Stanford, “The Impact of the Global Financial Crisis on Democracy”, Presented to the SAIS-CGD Conference on New Ideas in Development after the Financial Crisis, Conference Paper)
Concern about the future of democracy is further warranted by the gathering signs of a democratic recession, even before the onset of the global economic recession. During the past decade, the global expansion of democracy has essentially leveled off and hit an equilibrium While freedom (political rights and civil liberties) continued to expand throughout the post-Cold War era, that progress also halted in 2006, and 2007 and 2008 were the worst consecutive years for freedom since the end of the Cold War, with the number of countries declining in freedom greatly outstripping the number that improved. Two-thirds of all the breakdowns of democracy since the third wave began in 1974 have occurred in the last nine years, and in a number of strategically important states like Russia, Nigeria, Venezuela, Pakistan and Thailand. Many of these countries have not really returned to democracy. And a number of countries linger in a twilight zone between democracy and authoritarianism. While normative support for democracy has grown around the world, it remains in many countries, tentative and uneven, or is even eroding under the weight of growing public cynicism about corruption and the self-interested behavior of parties and politicians. Only about half of the public, on average, in Africa and Asia meets a rigorous, multidimensional test of support for democracy. Levels of distrust for political institutions—particularly political parties and legislatures, and politicians in general—are very high in Eastern Europe and Latin America, and in parts of Asia. In many countries, 30-50 percent of the public or more is willing to consider some authoritarian alternative to democracy, such as military or one-man rule. And where governance is bad or elections are rigged and the public cannot rotate leaders out of power, skepticism and defection from democracy grow. Of the roughly 80 new democracies that have emerged during the third wave and are still standing, probably close to three-quarters are insecure and could run some risk of reversal during adverse global and domestic circumstances. Less at risk—and probably mostly consolidated—are the more established developing country democracies (India, Costa Rica, Botswana, Mauritius), and the more liberal democracies of this group: the ten postcommunist states that have been admitted to the EU; Korea and Taiwan; Chile, Uruguay, Panama, Brazil, probably Argentina; a number of liberal island states in the Caribbean and Pacific. This leaves about 50 democracies and near democracies—including such big and strategically important states as Turkey, Ukraine, Indonesia, the Philippines, South Africa, certainly Pakistan and Bangladesh, and possibly even Mexico—where the survival of constitutional rule cannot be taken for granted. In some of these countries, like South Africa, the demise of democracy would probably come, if it happened, not as a result of a blatant overthrow of the current system, but rather via a gradual executive strangling of political pluralism and freedom, or a steady decline in state capacity and political order due to rising criminal and ethnic violence. Such circumstances would also swallow whatever hopes exist for the emergence of genuine democracy in countries like Iraq and Afghanistan and for the effective restoration of democracy in countries like Thailand and Nepal.

Great power war
Gat, 11

(National Security Prof-Tel Aviv University, “The Changing Character of War,” in The Changing Character of War, ed. Strachan & Scheipers, P. 30-32)
Since 1945, the decline of major great power war has deepened further. Nuclear weapons have concentrated the minds of all concerned wonderfully, but no less important have been the institutionalization of free trade and the closely related process of rapid and sustained economic growth throughout the capitalist world. The communist bloc did not participate in the system of free trade, but at least initially it too experienced substantial growth, and, unlike Germany and Japan, it was always sufﬁciently large and rich in natural resources to maintain an autarky of sorts. With the Soviet collapse and with the integration of the former communist powers into the global capitalist economy, the prospect of a major war within the developed world seems to have become very remote indeed. This is one of the main sources for the feeling that war has been transformed: its geopolitical centre of gravity has shifted radically. The modernized, economically developed parts of the world constitute a ‘zone of peace’. War now seems to be conﬁned to the less-developed parts of the globe, the world’s ‘zone of war’, where countries that have so far failed to embrace modernization and its pacifying spin-off effects continue to be engaged in wars among themselves, as well as with developed countries. While the trend is very real, one wonders if the near disappearance of armed conﬂict within the developed world is likely to remain as stark as it has been since the collapse of communism. The post-Cold War moment may turn out to be a ﬂeeting one. The probability of major wars within the developed world remains low—because of the factors already mentioned: increasing wealth, economic openness and interdependence, and nuclear deterrence. But the deep sense of change prevailing since 1989 has been based on the far more radical notion that the triumph of capitalism also spelled the irresistible ultimate victory of democracy; and that in an afﬂuent and democratic world, major conﬂict no longer needs to be feared or seriously prepared for. This notion, however, is fast eroding with the return of capitalist non-democratic great powers that have been absent from the international system since 1945. Above all, there is the formerly communist and fast industrializing authoritarian-capitalist China, whose massive growth represents the greatest change in the global balance of power. Russia, too, is retreating from its postcommunist liberalism and assuming an increasingly authoritarian character. Authoritarian capitalism may be more viable than people tend to assume. 8 The communist great powers failed even though they were potentially larger than the democracies, because their economic systems failed them. By contrast, the capitalist authoritarian/totalitarian powers during the ﬁrst half of the twentieth century, Germany and Japan, particularly the former, were as efﬁcient economically as, and if anything more successful militarily than, their democratic counterparts. They were defeated in war mainly because they were too small and ultimately succumbed to the exceptional continental size of the United States (in alliance with the communist Soviet Union during the Second World War). However, the new non-democratic powers are both large and capitalist. China in particular is the largest player in the international system in terms of population and is showing spectacular economic growth that within a generation or two is likely to make it a true non-democratic superpower. Although the return of capitalist non-democratic great powers does not necessarily imply open conﬂict or war, it might indicate that the democratic hegemony since the Soviet Union’s collapse could be short-lived and that a universal ‘democratic peace’ may still be far off. The new capitalist authoritarian powers are deeply integrated into the world economy. They partake of the development-open-trade-capitalist cause of peace, but not of the liberal democratic cause. Thus, it is crucially important that any protectionist turn in the system is avoided so as to prevent a grab for markets and raw materials such as that which followed the disastrous slide into imperial protectionism and conﬂict during the ﬁrst part of the twentieth century. Of course, the openness of the world economy does not depend exclusively on the democracies. In time, China itself might become more protectionist, as it grows wealthier, its labour costs rise, and its current competitive edge diminishes. With the possible exception of the sore Taiwan problem, China is likely to be less restless and revisionist than the territorially conﬁned Germany and Japan were. Russia, which is still reeling from having lost an empire, may be more problematic. However, as China grows in power, it is likely to become more assertive, ﬂex its muscles, and behave like a superpower, even if it does not become particularly aggressive. The democratic and non-democratic powers may coexist more or less peacefully, albeit warily, side by side, armed because of mutual fear and suspicion, as a result of the so-called ‘security dilemma’, and against worst-case scenarios. But there is also the prospect of more antagonistic relations, accentuated ideological rivalry, potential and actual conﬂict, intensiﬁed arms races, and even new cold wars, with spheres of inﬂuence and opposing coalitions. Although great power relations will probably vary from those that prevailed during any of the great twentieth-century conﬂicts, as conditions are never quite the same, they may vary less than seemed likely only a short while ago.
Supreme Court actions on detention modeled in Iraq---lack of credibility on detention decimates our signal

Scharf, 9

(PILPG Managing Director, with John Drinko-Law Prof-Case Western, “BRIEF OF THE PUBLIC INTERNATIONAL LAW & POLICY GROUP AS AMICUS CURIAE IN SUPPORT OF PETITIONERS”, www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_09_10_08_1234_PetitionerAmCuPILPG.authcheckdam.pdf)
As the foregoing examples illustrate, foreign governments rely on the precedent set by the U.S. and this Court when addressing new and complex issues in times of conflict. Finding for the Petitioners in the present case will reaffirm this Court’s leadership in promoting respect for rule of law in foreign states during times of conflict. B. Foreign Judges Follow U.S. and Supreme Court Leadership in Times of Conflict. In addition to its work advising foreign governments, PILPG has been and continues to be involved in a number of judicial training initiatives in foreign states. These initiatives aim to foster independent and fair judicial systems in transitional and post-conflict states throughout Central and Eastern Europe, Africa, and the Middle East. In these trainings, PILPG frequently relies on the work of this Court to illustrate and promote adherence to the rule of law. In 2004, for example, PILPG led a week-long training session for Iraqi judges in Dubai on due process and civil liberties protections to institute in the new post-Saddam legal system. The training was seen as an important step toward the democratization of Iraq, and something that would hasten the ability of the U.S. to withdraw its troops from Iraq. On the second day of the training program, local and international media published the leaked photos of the abuses at Abu Ghraib. The Iraqi judges would not allow the training sessions to continue until PILPG answered to their satisfaction questions about whether the U.S. judicial system could ensure that the perpetrators would be brought to justice, that the victims would be able to bring suit for their injuries, and that the abuses would be halted. When PILPG returned for another training session several months later, the Iraqi judges had mixed reactions to the prosecutions of the Abu Ghraib perpetrators. Some judges perceived the U.S. Prosecutions of the perpetrators as not aggressive enough, which left the Iraqi judges with the impression that the U.S. was not leading by example. Although other Iraqi judges appreciated and sought to follow the U.S. example to try those responsible for abuses before an independent tribunal, it was clear that Abu Ghraib temporarily set back U.S. efforts to establish rule of law in Iraq. A year later, in 2005, PILPG conducted training sessions for the Iraqi high tribunal judges who would be presiding over the trial of Saddam Hussein and other former leaders of the ba’athist regime. Even more than the human rights training of ordinary Iraqi judges discussed above, the successful operation of the Iraqi high tribunal was seen as critical to suppressing the spread of sectarian violence and heading off a full-scale civil war in Iraq. The objectives of the tribunal were twofold. First, the tribunal sought to bring those most responsible for the atrocities committed under the Ba’athist regime before an independent panel of judges to be tried under international standards of justice. Second, the tribunal sought to establish a model for upholding and implementing rule of law in Iraq and to demonstrate that the need for rule of law is greatest in response to the gravest atrocities. During the training sessions, the Iraqi judges requested guidance on controlling disruptive defendants in the courtroom. Specifically, the judges asked whether they could bind and gag the defendants in the courtroom as they understood had been done to the defendants in the 1969 “Chicago Seven” trial in the U.S. PILPG explained that the U.S. Court of Appeals had ultimately overturned the convictions in that case, in part because of the mistreatment of the defendants in the courtroom. United States v. Dellinger, 472 F.2d 340 (7th Cir. 1972). This information persuaded the Iraqi judges to seek less draconian means of control in the trial of Saddam Hussein, which was televised gavel to gavel in Iraq. See generally Michael Newton and Michael Scharf, Enemy of the State: The Trial and Execution of Saddam Hussein (2008). Foreign judicial interest in U.S. respect for rule of law during the war on terror is not limited to Iraqi judges. In 2006, PILPG conducted sessions in a weeklong rule of law training program in Prague for fifty judges from former Soviet Bloc countries in Eastern Europe. At the start of the first session, one of the judges asked “Sobriaetes’ li vi goverit’ o slone v komnate?,” which translates to “Are you going to be addressing the elephant in the room?” Michael P. Scharf, The Elephant in the Room: Torture and the War on Terror, 37 Case W. Res. J. Int’l L. 145, 145 (2006). The question referred to the so-called “White House Torture Memos,” released just before the training session began, which asserted that Common Article 3 of the 1949 Geneva Conventions was not applicable to detainees held at Guantanamo Bay and which provided justification for Military Commissions whose procedures would not meet the Geneva standards. Id. at 145-46. The group of judges asked PILPG to explain “how representatives of the United States could expect to be taken seriously in speaking about the importance of human rights law when the United States itself has recently done so much that is contrary to that body of law in the context of the so-called ‘Global War on Terror.’” Id. at 145. PILPG addressed judges’ concerns by explaining that the President’s decision to establish Military Commissions via Executive Order, and whether those Commissions had to comport with the Geneva Conventions, was currently being reviewed by this Court in Hamdan v. Rumsfeld, 548 U.S. 557 (2006), and that the Executive Branch would be bound to follow the holding of this Court. Scharf, supra, at 148. Foreign judges closely follow the work of this Court and the example set by the U.S. Government in upholding the rule of law during the war on terror. As these examples illustrate, when the U.S. upholds the rule of law, foreign judges are more likely to follow.
Improving governance key to stave off Iraqi civil war 

Cordesman, 13

(Burke Chair in Strategy at CSIS, 9/9, “Violence in Iraq: The Growing Risk of Serious Civil Conflict”, https://csis.org/files/publication/120718_Iraq_US_Withdrawal_Search_SecStab.pdf)
Iraq is a nation with great potential and its political divisions and ongoing low-level violence do not mean it cannot succeed in establishing stability, security, and a better life for its people. Iraq cannot succeed, however, by denying its growing level of violence and the responsibility of Iraq’s current political leaders for its problems. There are gaps in the data on Iraq’s current level of violence, its causes, and the responsibility of given actors. The data are still good enough, however, to warn that Iraq may be moving back to a level of civil conflict that will amount to a serious civil war. There is also substantial reporting to show that Iraq’s violence is not simply the product of extremists and terrorist groups. Iraq’s growing violence is also the result of the fact that Iraq is the scene of an ongoing struggle to establish a new national identity: one that can bridge across the deep sectarian divisions between its Shi’ites and Sunnis as well as the ethnic divisions between its Arabs and its Kurds and other minorities. Improving the quality and focus of Iraqi efforts at counterterrorism and internal security is a key priority, but it Iraq cannot end its violence through force or repression. Iraq’s leaders must build a new structure of political consensus. They must build an effective structure of governance, and social order that sharply reduces the problems caused by the mix of dictatorship, war, sanctions, occupation, and civil conflict that began in the 1970s and create the kind of national government that can give democracy real meaning and serve the needs of all the Iraqi people.. Iraq must also deal with deep underlying problems. It must cope with a steadily growing population, and diversify an economy that is so dependent on petroleum exports that they provide some 95% of its government revenues. If Iraq’s leaders fail, try to deal with this mix of political divisions and structural problems by denial, or continue their present factional struggles; the end result will be to delay Iraq’s progress by every year their present search for self-advantage continues. What is far worse is that their failures may cause a new major civil war or even divide the country. 

Judicial independence crucial to solve
Pimental, 13

(Law Prof-Ohio Northern University, June, “Judicial Independence in Post-Conflict Iraq: Establishing the Rule of Law in an Islamic Constitutional Democracy”, http://works.bepress.com/cgi/viewcontent.cgi?article=1013&context=david_pimentel)
Contemporary Iraq is facing the full range of challenges that come with post-conflict transitional justice. That includes the backward-looking issues of restorative and retributive justice, for the atrocities and mass human rights violations they suffered during the Saddam Hussein regime and the conflict that followed his downfall.1 It also includes the forward-looking efforts, “paving the road toward peace and reconciliation” and establishing a functional state, characterized by the Rule of Law, in the society torn apart by conflict.2 Among the critical institutions demanding attention in the post-conflict reconstruction is the judiciary, particularly the need for an independent judiciary.3 There is increasing recognition that a functional legal system, one that protects rights and redresses wrongs, is vital to restoring the peace and stability to a war-torn society. Only with such a sound legal system— and a fair, impartial and independent judiciary—will people trust their disputes to the state, and refrain from the vigilante score-settling that signals the breakdown of the Rule of Law. 

Iraq collapse causes escalatory Middle East conflict and Baloch secessionist wars

Byman, 6

(Prof of Security Studies-Georgetown, 8/20, “What Next,” http://www.washingtonpost.com/wp-dyn/content/article/2006/08/18/AR2006081800983_pf.html)

The consequences of an all-out civil war in Iraq could be dire. Considering the experiences of recent such conflicts, hundreds of thousands of people may die. Refugees and displaced people could number in the millions. And with Iraqi insurgents, militias and organized crime rings wreaking havoc on Iraq's oil infrastructure, a full-scale civil war could send global oil prices soaring even higher. However, the greatest threat that the United States would face from civil war in Iraq is from the spillover -- the burdens, the instability, the copycat secession attempts and even the follow-on wars that could emerge in neighboring countries. Welcome to the new "new Middle East" -- a region where civil wars could follow one after another, like so many Cold War dominoes. And unlike communism, these dominoes may actually fall. For all the recent attention on the Israeli-Hezbollah conflict, far more people died in Iraq over the past month than in Israel and Lebanon, and tens of thousands have been killed from the fighting and criminal activity since the U.S. occupation began. Additional signs of civil war abound. Refugees and displaced people number in the hundreds of thousands. Militias continue to proliferate. The sense of being an "Iraqi" is evaporating. Considering how many mistakes the United States has made in Iraq, how much time has been squandered, and how difficult the task is, even a serious course correction in Washington and Baghdad may only postpone the inevitable. Iraq displays many of the conditions most conducive to spillover. The country's ethnic, tribal and religious groups are also found in neighboring states, and they share many of the same grievances. Iraq has a history of violence with its neighbors, which has fostered desires for vengeance and fomented constant clashes. Iraq also possesses resources that its neighbors covet -- oil being the most obvious, but important religious shrines also figure in the mix -- and its borders are porous. Civil wars -- whether in Africa, Asia, Europe or the Middle East -- tend to spread across borders. For example, the effects of the Jewish-Palestinian conflict, which began in the 1920s and continued even after formal hostilities ended in 1948, contributed to the 1956 and 1967 Arab-Israeli wars, provoked a civil war in Jordan in 1970-71 and then triggered the Lebanese civil war of 1975-90. In turn, the Lebanese conflict helped spark civil war in Syria in 1976-82. With an all-out civil war looming in Iraq, Washington must decide how to deal with the most common and dangerous ways such conflicts spill across national boundaries. Only by understanding the refugee crises, terrorism, radicalization of neighboring populations, copycat secessions and foreign interventions that such wars frequently spark can we begin to plan for how to cope with them in the months and years ahead. Refugees Spread The Fighting Massive refugee flows are a hallmark of major civil wars. Afghanistan's produced the largest such stream since World War II, with more than a third of the population fleeing. Conflicts in the Balkans in the 1990s also generated millions of refugees and internally displaced people: In Kosovo, more than two-thirds of Kosovar Albanians fled the country. In Bosnia, half of the country's 4.4 million people were displaced, and 1 million of them fled the country altogether. Comparable figures for Iraq would mean more than 13 million displaced Iraqis, and more than 6 million of them running to neighboring countries. Refugees are not merely a humanitarian burden. They often continue the wars from their new homes, thus spreading the violence to other countries. At times, armed units move from one side of the border to the other. The millions of Afghans who fled to Pakistan during the anti-Soviet struggle in the 1980s illustrate such violent transformation. Stuck in the camps for years while war consumed their homeland, many refugees joined radical Islamist organizations. When the Soviets departed, refugees became the core of the Taliban. This movement, nurtured by Pakistani intelligence and various Islamist political parties, eventually took power in Kabul and opened the door for Osama bin Laden to establish a new base of operations for al-Qaeda. Refugee camps often become a sanctuary and recruiting ground for militias, which use them to launch raids on their homelands. Inevitably, their enemies attack the camps -- or even the host governments. In turn, those governments begin to use the refugees as tools to influence events back in their homelands, arming, training and directing them, and thereby exacerbating the conflict. Perhaps the most tragic example of the problems created by large refugee flows occurred in the wake of the Rwandan genocide in 1994. After the Hutu-led genocide resulted in the death of 800,000 to 1 million Tutsis and moderate Hutus, the Tutsi-led Rwandan Patriotic Front "invaded" the country from neighboring Uganda. The RPF was drawn from the 500,000 or so Tutsis who had already fled Rwanda from past pogroms. As the RPF swept through Rwanda, almost 1 million Hutus fled to neighboring Congo, fearing that the evil they did unto others would be done unto them. For two years after 1994, Hutu bands continued to conduct raids in Rwanda and began to work with Congolese dictator Mobutu Sese Seko. The new RPF government of Rwanda responded by attacking not only the Hutu militia camps, but also its much larger neighbor, bolstering a formerly obscure Congolese opposition leader named Laurent Kabila and installing him in power in Kinshasa. A civil war in Congo ensued, killing perhaps 4 million people. The flow of refugees from Iraq could worsen instability in all of its neighboring countries. Kuwait, for example, has just over 1 million citizens, one-third of whom are Shiite. The influx of several hundred thousand Iraqi Shiites across the border could change the religious balance in the country overnight. Both these Iraqi refugees and the Kuwaiti Shiites could turn against the Sunni-dominated Kuwaiti government, seeing violence as a means to end the centuries of discrimination they have faced at the hands of Kuwait's Sunnis. Terrorism Finds New Homes The war in Iraq has proved to be a disaster for the struggle against Osama bin Laden. Fighters there are receiving training, building networks and becoming further radicalized -- and the U.S. occupation is proving a dream recruiting tool for young Muslims worldwide. As bad as this is, a wide-scale civil war in Iraq could make the terrorism problem even worse. Such terrorist organizations as Hezbollah, the Liberation Tigers of Tamil Eelam (LTTE), the Armed Islamic Group (GIA), the Irish Republican Army (IRA) and the Palestine Liberation Organization (PLO) were all born of civil wars. They eventually shifted from assaulting their enemies in Lebanon, Sri Lanka, Algeria, Northern Ireland and Israel, respectively, to mounting attacks elsewhere. Hezbollah has attacked Israeli, American and European targets on four continents. The LTTE assassinated former Indian prime minister Rajiv Gandhi because of his intervention in Sri Lanka. The IRA began a campaign of attacks in Britain in the 1980s. The GIA did the same to France the mid-1990s, hijacking an Air France flight then moving on to bombings in the country. In the 1970s, various Palestinian groups began launching terrorist attacks against Israelis wherever they could find them -- including at the Munich Olympics and airports in Athens and Rome -- and then attacked Western civilians whose governments supported Israel. In Afghanistan, the anti-Soviet struggle in the 1980s was a key incubator for bin Laden's movement. Many young mujaheddin went to Afghanistan with only the foggiest notion of jihad. But during the fighting in Afghanistan, individuals took on one another's grievances, so that Saudi jihadists learned to hate the Egyptian government and Chechens learned to hate Israel. Meanwhile, al-Qaeda convinced many of them that the United States was at the center of the Muslim world's problems -- a view that almost no Sunni terrorist group had previously embraced. Other civil wars in Muslim countries, including the Balkans, Chechnya and Kashmir, began for local reasons but became enmeshed in the broader jihadist movement. Should Iraq descend into a deeper civil war, the country could become a sanctuary for both Shiite and Sunni terrorists, possibly even exceeding the problems of Lebanon in the 1980s or Afghanistan under the Taliban. Right now, the U.S. military presence keeps a lid on the jihadist effort. There are no enormous training camps such as those the radicals enjoyed in Afghanistan. Likewise, Hezbollah and other Shiite terrorist groups have maintained a low profile in Iraq so far, but the more embattled the Shiites feel, the better the chance they will invite greater Hezbollah involvement. Shiite fighters may even strike the Sunni backers of their Iraqi adversaries, such as Saudi Arabia and Kuwait, or incite their own Shiite populations against them. And lost in the focus on Arab terrorist groups is the Kurdish Workers Party (PKK), an anti-Turkish group that has long fought to establish a Kurdish state in Turkey from bases in Iraq. The more Iraq is consumed by chaos, the more likely it is that the PKK will regain a haven in northern Iraq. The Sunni jihadists would be particularly likely to go after Saudi Arabia given its long, lightly patrolled border with Iraq, as well as their interest in destabilizing the ruling Saud family. The turmoil in Iraq has energized young Saudi Islamists. In the future, the balance may shift from Saudis helping Iraqi fighters against the Americans to Iraqi fighters helping Saudi jihadists against the Saudi government, with Saudi oil infrastructure an obvious target. Radicalism Is Contagious Civil wars tend to inflame the passions of neighboring populations. This is often just a matter of proximity: Chaos and slaughter five miles down the road has a much greater emotional impact than a massacre 5,000 miles away. The problem worsens whenever ethnic or religious groupings also spill across borders. Frequently, people demand that their government intervene on behalf of their compatriots embroiled in the civil war. Alternatively, they may aid their co-religionists or co-ethnics on their own -- taking in refugees, funneling money and guns, providing sanctuary. The Albanian government came under heavy pressure from its people to support the Kosovar Albanians who were fighting for independence from the Serbs. As a result, Tirana provided diplomatic support and covert aid to the Kosovo Liberation Army in 1998-99, and threatened to intervene to prevent Serbia from crushing the Kosovars. Similarly, numerous Irish and Irish American groups clandestinely supported the Irish Republican Army, providing money and guns to the group and lobbying Dublin and Washington. Sometimes, radicalization works in the opposite direction if neighboring populations share the grievances of their comrades across the border, and as a result are inspired to fight in pursuit of similar goals in their own country. Although Sunni Syrians had chafed under the minority Alawite dictatorship since the 1960s, members of the Muslim Brotherhood (the leading Sunni Arab opposition group) were spurred to action when they saw Lebanese Sunni Arabs fighting to wrest a share of political power from the minority Maronite-dominated government in Beirut. This spurred their own decision to organize against Hafez al-Assad's regime in Damascus. By the late 1970s, their resistance had blossomed into civil war, but Assad's regime was not as weak as Lebanon's. In 1982, Assad razed the center of the city of Hama, a Muslim Brotherhood stronghold, killing 20,000 to 40,000 people and snuffing out the revolt. Iraq's neighbors are vulnerable to this aspect of spillover. Iraq's own divisions are mirrored throughout the region; for instance, Bahrain, Kuwait and Saudi Arabia all have sizable Shiite communities. In Saudi Arabia, Shiites make up about 10 percent of the population, but they are heavily concentrated in its oil-rich Eastern Province. Bahrain's population is majority Shiite, although the regime is Sunni. Likewise, Iran, Syria and Turkey all have important Kurdish minorities, which are geographically concentrated adjacent to Iraqi Kurdistan. Populations in some countries around Iraq are already showing dangerous signs of radicalization. In March, after the Sunni jihadist bombing of the Shiite Askariya shrine in Iraq, more than 100,000 Bahraini Shiites took to the streets in anger. In 2004, when U.S. forces were battling Iraqi Sunni insurgents in Fallujah, large numbers of Bahraini Sunnis protested. There has been unrest in Iranian Kurdistan in the past year, prompting Iran to deploy troops to the border and even shell Kurdish positions in Iraq. The Turks, too, have deployed additional forces to the Iraqi border to prevent any movement of Kurdish forces between the two countries. Most ominous of all, tensions are rising between Shiites and Sunnis in the key Eastern Province of Saudi Arabia. As in Bahrain, many Saudi Shiites saw the success of Iraq's Shiites and are now demanding better political and economic treatment. The government made a few initial concessions, but now the kingdom's Sunnis are openly accusing the Shiites of heresy. Religious leaders on both sides have begun to warn of a coming civil war or schism within Islam. The horrors of such a split are on display only miles away in Iraq. Secession Breeds Secessionism Iraq's neighbors are just as fractured as Iraq itself. Should Iraq fragment, voices for secession elsewhere will gain strength. The dynamic is clear: One oppressed group with a sense of national identity stakes a claim to independence and goes to war to achieve it. As long as that group isn't crushed immediately, others with similar goals can be inspired to do the same. The various civil wars in the former Yugoslavia in the 1990s provide a good example. Slovenia was determined to declare independence, which led the Croats to follow suit. When the Serbs opposed Croatian secession from Yugoslavia by force, the first of the Yugoslav civil wars broke out. The European Union foolishly recognized both Slovene and Croatian independence, hoping that would end the bloodshed. However, many Bosnian Muslims wanted independence, and when they saw the Slovenes and Croats rewarded for their revolts, they pursued the same course. The new Bosnian government feared that if it did not declare independence, Serbia and Croatia would gobble up the respective Serb- and Croat-inhabited parts of their country. When Bosnia held a March 1992 referendum on independence, 98 percent voted in favor. The barricades went up all over Sarajevo the next day, kicking off the worst of the Balkan civil wars. It didn't stop there. The eventual success of the Bosnians -- even after four years of war -- was an important element in the thinking of Kosovar Albanians when they agitated against the Serbian government in 1997-98. Serbian repression sparked an escalation toward independence that ended in the 1999 Kosovo War between NATO and Serbia. Kosovo, in turn, inspired Albanians in Macedonia to launch a guerrilla war against the Skopje government in hope of achieving the same or better. In Iraq's case, the first candidate for secession is obvious: Kurdistan. If any group on Earth deserves its own country, it is surely the Kurds -- a distinct nation of 25 million people living in a geographically contiguous space with their own language and culture. However, if the Iraqi Kurds declare their independence and are protected by the international community, it is not hard to imagine Kurdish groups in Turkey and Iran following suit. Moreover, the Kurds are not the only candidates. Shiite leader Abdul Aziz Hakim has called for autonomy for Iraq's Shiite regions -- a likely precursor for demands of outright independence. If Iraqi Shiites try to split off, other Shiites in the Gulf region might agitate against their own regimes along similar lines. Moreover, if ethnic or sectarian self-determination begins spreading throughout the Middle East more generally, secessionist movements could also spread to unlikely groups such as Iran's minority Azeri and Baluch populations. Beware of Neighborly Interventions Another critical problem of civil wars is the tendency of neighboring states to get involved, turning the conflicts into regional wars. Foreign governments may intervene overtly or covertly to "stabilize" the country in turmoil and stop the refugees pouring across their borders, as the Europeans did during the Yugoslav wars. Neighboring states will intervene to eliminate terrorist groups setting up shop in the midst of the civil war, as Israel did repeatedly in Lebanon. They also may intervene to stem the flow of "dangerous ideas" into their country. Iran and Tajikistan intervened in the Afghan civil war on behalf of co-religionists and co-ethnicists suffering at the hands of the rabidly Sunni, rabidly Pashtun Taliban, just as Syria intervened in Lebanon for fear that the conflict there was radicalizing its Sunni population. In virtually every case, these interventions brought only further grief to the interveners and to the parties of the civil war. Opportunism is another powerful motive. States often harbor designs on their neighbors' land and resources and see the chaos of civil war as an opportunity to achieve long-frustrated ambitions. Much as Croatia's Franjo Tudjman and Serbia's Slobodan Milosevic may have felt the need to intervene in the Bosnian civil war to protect their ethnic brothers, it seems clear that a more important motive for both was to carve up Bosnia between them. Many states attempt to influence the course of a civil war by providing money, weapons and other support to one side. In effect, they use their intelligence services to create proxies who can fight the war for them. But states find that proxies are rarely able to secure their interests, typically leading them to escalate to open intervention. Both Israel and Syria employed proxies in Lebanon, for example, but found them inadequate, prompting their own invasions. Pakistan is one of the few countries to succeed in using a proxy force (the Taliban) to secure its interests in a civil war. However, the nation's support of these radical Islamists encouraged the explosion of Islamic fundamentalism in Pakistan itself -- increasing the number of armed groups operating from Pakistan and creating networks for drugs and weapons to fuel the conflict. Today, Pakistan is a basket case, and much of the reason lies in its costly effort to prevail in the Afghan civil war. Covert foreign intervention is proceeding apace in Iraq, with Iran leading the way. U.S. military and Iraqi sources think there are several thousand Iranian agents of all kinds already in Iraq. These personnel have simultaneously funneled money, guns and other support to friendly Shiite groups and established the infrastructure to wage a large-scale clandestine war if necessary. Iran has set up an extensive network of safe houses, arms caches, communications channels and proxy fighters, and will be well-positioned to pursue its interests in a full-blown civil war. The Sunni powers of Jordan, Kuwait, Saudi Arabia and Turkey are frightened by Iran's growing influence and presence in Iraq and have been scrambling to catch up. Turkey may be the most likely country to overtly intervene in Iraq. Turkish leaders fear both the spillover of Turkish secessionism and the possibility that Iraq is becoming a haven for the PKK. Turkey has already massed troops on its southern border, and officials are threatening to intervene. What's more, none of Iraq's neighbors thinks that it can afford to have the country fall into the hands of the other side. An Iranian "victory" would put the nation's forces in the heartland of the Arab world, bordering Jordan, Kuwait, Saudi Arabia and Syria; several of these states poured tens of billions of dollars into Saddam Hussein's military to prevent just such an occurrence in the 1980s. Similarly, a Sunni Arab victory (backed by the Jordanians, Kuwaitis and Saudis) would put radical Sunni fundamentalists on Iran's doorstep -- a nightmare scenario for Tehran. Add in, too, each country's interest in preventing its rivals from capturing Iraq's oil resources. If these states are unable to achieve their goals through clandestine intervention, they will have a powerful incentive to launch a conventional invasion.
Global nuclear war

Mir 12
(Columnist for The Nation (Pakistan) & Author of the book Gwadar on the Global Chessboard, “Balochistan and geopolitics,” http://www.nation.com.pk/pakistan-news-newspaper-daily-english-online/columns/02-Mar-2012/balochistan-and-geopolitics)

Today, the "province" of Balochistan resides in Pakistan, though part of greater Balochistan belongs to Iran as well, and perhaps some to Afghanistan. About 50 percent of the population of Balochistan is said to be Pashtun. Here's some more from the article: Balochistan and geopolitics ... The rationale of these ill-intentioned pseudo thinkers is absolutely absurd. According to them, since the Pakistani elite is exploiting Balochistan, so it should be balkanised. Those who believe that Balochistan should not be a part of Pakistan are geopolitical imbeciles. Indeed, the propagandists making these claims are clueless about regional realities because: • Pakistan: It will fight a war, even a nuclear war of national survival to defend itself. • Iran: The Iranian Seistan is part of Balochistan, which the imperialists want to carve out. Therefore, Iran will fight a war in unison with Pakistan to defend Balochistan against the US threats. • Afghanistan: The Taliban are winning; the Americans are leaving. No Afghan - not even Karzai - will cede the Afghan territory to become 'greater independent Balochistan'. Nor can landlocked Kabul take up fights with both Islamabad and Tehran. • Turkey: The Turks will support Pakistan and oppose independent Balochistan. Those who are plotting Balochistan also support Kurdistan to balkanise Turkey. Turkey will oppose Balochistan splitting by Nato, even if Nato is foolhardy to play the diabolical game of neocons. • India: It has been supporting the destabilisation of Balochistan and will continue to do so. But for India to overtly support Balochistan can lead to a nuclear war with Pakistan. Besides this can also trigger freedom movements in Kashmir, Khalistan, Assam, Tamil Nadu and a dozen other places. Playing the US-Israel game will spoil its relations with Iran, Russia and China. • China: It will support Pakistan. USA's aim in Balochistan is to block China from Gwadar. Balochistan today, Xinjiang tomorrow! China's defence begins from Pakistan. • Russia: It is Pakistan's new friend. Besides, the Pak-Iran link is supported by Moscow. So, the geopolitics of the region negates any viability of an independent Balochistan. In addition, anti-Americanism in Pakistan has a complex dynamic. The US meddling in Balochistan will not create an 'independent Balochistan', but will initiate a war, perhaps, leading to World War III.
Court must require a clear statement for domestic detention---crucial to SOP

Harvard Law Review 6 
(“Constitutional Law. Separation of Powers. Fourth Circuit Holds That Congress Authorized the President to Detain American Citizens Captured on U.S. Soil as Enemy Combatant, Padilla v.Hanft, 423 F.3d 386 (4th Cir. 2005), Cert. Denied, 126 S. Ct. 1649 (2006),” 119 Harv. L. Rev. 2628, June, Lexis)
Federal courts often look to Congress for help in defining executive power during wartime, treating the President's authority as dependent on congressional authorization. In Hamdi v. Rumsfeld,1 the Supreme Court held that the President's detention as an "enemy combatant" of an American citizen captured in Afghanistan was authorized by Congress's 2001 Authorization for Use of Military Force2 (AUMF).3 Recently, in Padilla v. Hanft,4 the Fourth Circuit concluded that the power under this authorization did not vary based on the "locus of capture."5 Thus, the President could detain as an enemy combatant an American arrested in the United States as well as one captured abroad. In so holding, the Fourth Circuit properly recognized courts' inability to weigh national security interests but ignored the distinctive threats that the domestic seizure of American citizens poses to civil liberties. By ignoring these threats, the court foreclosed the possibility of requiring a clear statement from Congress before recognizing the detention power claimed by the President. As a result, the Fourth Circuit continued an approach, evident in Hamdi, that increases the role of courts - but decreases the role of Congress - in defining presidential power. Courts should instead require an explicit statement authorizing such detentions to ensure Congress's engagement with the novel issues presented by the war on terror. On May 8, 2002, Jose Padilla, an American citizen, was arrested in Chicago's O'Hare Airport as a material witness to a grand jury investigation of the September I ith terrorist attacks.6 Shortly thereafter, President Bush ordered that he be taken into custody as an enemy combatant who had "closely associated with al Qaeda," had engaged in "conduct that constituted hostile and war-like acts," and represented "a continuing, present and grave danger to the national security of the United States."' Padilla's attorney petitioned on his behalf for a writ of habeas corpus, alleging that Padilla's detention violated the Fourth, Fifth, and Sixth Amendments and the Suspension Clause of the Constitution." The government responded that Padilla's detention fell within the inherent power of the President and was also authorized by the AUMF.9 The district court granted summary judgment in favor of Padilla. Relying on Ex parte Milligan1o and the Non-Detention Act,"1 the court reasoned that the President lacked the power to seize an American citizen domestically as an enemy combatant absent a specific authorization from Congress.12 Interpreting the AUMF to "allow for the greatest possible accommodations between those liberties and the exigencies of war,"13 the court held that although it may be "necessary and appropriate" to detain an American citizen who is captured on the battlefield, "the same is [not] true when a United States citizen is arrested in a civilian setting."•4 The court concluded that "there [was] no language in the AUMF that 'clearly and unmistakably' grant[ed] the President the authority to hold" Padilla."5 Given the absence of clear congressional authorization and the background prohibition embodied in the Non-Detention Act, the President's inherent authority was "at its lowest ebb" - insufficient to provide an independent basis for Padilla's detention.16 A unanimous panel of the Fourth Circuit reversed, finding that the AUMF authorized Padilla's detention.17 Writing for the panel, Judge Luttigs8 read Hamdi as finding congressional authorization for detention when needed to "prevent a combatant's return to the battle-field."'9 Because "Padilla pose[d] the same threat of returning to the battlefield as Hamdi," Judge Luttig rejected Padilla's argument that overseas capture was part of the "narrow circumstances" to which the Hamdi plurality had confined its holding.20 Rather, Hamdi's incapacitation rationale "render[ed] ... point of capture irrelevant."21 The court also rejected Padilla's contention that, under Ex parte Endo,22 only a clear statement from Congress could authorize his de-tention.23 In holding that the internment of a Japanese American exceeded executive power, the Supreme Court in Endo noted that be-cause it assumed that Congress valued civil liberties, it would infer, "when asked to find implied powers ..., that the law makers intended to place no greater restraint on the citizen than was clearly and unmistakably indicated by the language they used."24 However, the Fourth Circuit pointed to a disclaimer in Endo that detaining Endo during, rather than following, his evacuation might have been lawful, and inferred that the Court had not in fact applied a clear statement rule.25 Even if a clear statement were required, Judge Luttig concluded, the functional equivalence of Hamdi and Padilla meant that because "the AUMF constitute[d] such a clear statement according to the Supreme Court [in Hamdi],"26 it did so in Padilla as well. Although the plurality in Hamdi adopted a minimalist approach to construing the AUMF, both the Hamdi plurality and the Fourth Circuit in Padilla treated the balancing of national security and civil liberties as a judicial task. By eliding the distinctions between Hamdi and Padilla, the Fourth Circuit foreclosed a valuable opportunity to apply a clear statement rule to the AUMF in the context of domestic capture. The decision will thus reduce congressional engagement with issues of executive power and continue Hamdi's trend of interposing a judicial assessment of national security interests - albeit infused with deference to the Executive - between Congress and the President. Courts should instead follow a predictable rule that requires a clear statement of authorization whenever an American citizen is detained domestically. Notably lacking in the Fourth Circuit's opinion is any significant treatment of the distinctive threats to civil liberties posed by the power to seize and detain American citizens domestically. Yet two potential distinctions make domestic capture riskier than foreign capture, and a third makes it less necessary. First, domestic capture may increase the risk of erroneous classification, both by exposing a far larger population of American citizens to detention and by shifting the evidentiary basis for detention from a battlefield identification to a complicated domestic investigation. Second, the distrust of abusive government central to America's constitutional ethos - a distrust on display in the Suspension Clause - is magnified when the power to detain is exercised domestically: unlike detentions abroad, domestic seizures raise the specter of political suppression. Third, the greater availability of the civilian justice system and the ability of the investigating and arresting officers to participate in trial without leaving the battlefield lower the burden of requiring criminal process.27 When applied to the particular facts in Padilla, these distinctions are contestable, especially given the incapacity of courts to assess issues such as the comparative likelihood of erroneous capture. But these objections lose sight of the task in Padilla - determining whether Congress authorized (or clearly authorized) the domestic detention of American citizens under the AUMF. Although Congress could have authorized domestic capture together with foreign capture, such a reading of the AUMF is not a logical necessity. Based on a perception of more risk and less necessity, Congress could have viewed domestic detention (if it considered the issue at all) as beyond the scope of its authorization. This purposive ambiguity removes Padilla from the set of circumstances for which, following Hamdi, "the AUMF [necessarily] constitutes such a clear statement according to the Supreme Court. ''28 Yet the Fourth Circuit dismissed these differences between battlefield and domestic capture, treating Padilla as logically identical to Hamdi. Thus, because the plurality in Hamdi did not explicitly apply a clear statement rule,29 the Fourth Circuit decided that it was not re-quired to do so either. This conclusion foreclosed an opportunity to limit a methodological error in Hamdi. The Hamdi plurality erred by taking an active role in balancing the substantive interests at stake while at the same time applying a minimalist methodology ill-suited to the national security context. Democratic values would have been better served - in Hamdi and in Padilla - had the courts put forth a comprehensive framework yet retained a passive and procedural role by employing a clear statement rule.30 Hamdi was both minimalist and active. The plurality limited its holding to the "narrow circumstances" in the case.31 It defined the at-tributes of an "enemy combatant" narrowly,32 sketched only minimally the procedures by which lower courts would review executive deten-tions,33 and in so doing avoided addressing whether the President possessed inherent authority to detain Hamdi. In declining to put forth a framework that would apply to many future cases, the Hamdi plurality embraced a facet of minimalism that Professor Cass Sunstein terms "narrowness."34 Yet despite its circumscribed vision, the plurality in Hamdi did not remain passive. Rather, it "necessarily reject[ed] the Government's assertion that separation of powers principles mandate a heavily circumscribed role for the courts in such circumstances."35 By defining, albeit minimally, the process by which the Executive may detain a putative enemy combatant, the plurality in Hamdi explicitly balanced national security and civil liberties.36 This combination of minimalism and judicial activism gets it back-wards. The conventional case for minimalism emphasizes the value of the "accretion of case-by-case judgments, [which] could produce fewer mistakes on balance, because each decision would be appropriately in- formed by an understanding of particular facts.""37The defense of an active role for the judiciary often begins with a paean to the value of rights and the Court's indispensable role in protecting them.38 Yet enemy combatant cases are so rare, and their resolutions so often delayed, that minimalism is unlikely to yield an evolving, comprehensive case law. And in a realm that cries out for dialogue between Congress and the President, minimalism renders the background against which such an interaction could occur less clear and less predictable. Some arbitrary clarity in this context is likely more valuable than carefully parsed ambiguity. As for judicial role, the federal courts simply lack the capacity to assess exactly how much process is necessary and appropriate in pursuit of national security.39 As Justice Scalia noted in his Hamdi dissent, the Court "claim[ed] authority to engage in this sort of 'judicious balancing' from Mathews v. Eldridge, a case involv-ing... the withdrawal of disability benefits!"40 Not only does a court undermine democratic values when it interposes its judgment between those of Congress and the Executive, but it may also replace an actor capable of checking the President with one that lacks the institutional clout to do so. As the Fourth Circuit illustrated in Padilla, courts that are aware of their institutional limitations often adopt a posture of deference to the Executive that informs not only their determinations of due process, but also their interpretations of statutory language itself.41 However, Judge Luttig's deference to the President notwithstanding, it was still the Fourth Circuit that ratified the Executive's claim of power in Padilla - not Congress.42 The challenge for a court interpreting a broad delegation such as the AUMF is to provide a sufficiently clear and stable background to allow the political branches and public to engage in a productive dialogue while, at the same time, avoiding a role so active as to preempt the discussion. The Fourth Circuit could have better struck this difficult balance and promoted structural constitutional values by using a clear statement rule to encourage greater congressional involvement in the definition of executive power. The Supreme Court has increasingly relied on clear statement rules as a means of protecting constitutional interests.43 This approach to the AUMF would have produced a clear procedural framework for the definition of congressional power - Congress must be explicit whenever authorizing detention on U.S. soil - while still avoiding a central substantive role. Admittedly, the Fourth Circuit did find that "even were a clear statement by Congress required [in Padilla], the AUMF constitutes such a clear statement according to the Supreme Court [in Hamdi]."44 But it is only evidence of how Congress's role has atrophied, and the courts' correspondingly grown, that notwithstanding the Non- Detention Act, the significance of the interests at stake, and the command of Ex parte Endo, the Fourth Circuit was able to find a "clear statement" in a congressional declaration passed four years earlier, in the context of an invasion of Afghanistan, that the President may use "necessary and appropriate force" to combat terrorism. A clear statement rule means little if it simply requires a judicial opinion to recite the word "clear"; to be effective, such a rule must represent a genuine shift in the attitude of courts. Although the Supreme Court in Hamdi undertook an independent balancing of the security and liberty interests at stake, it consciously attempted to limit this endeavor. The redeeming feature of a minimal-ist mistake is of course that it is easily remedied. Future courts should therefore read Hamdi narrowly and apply a clear statement rule that encourages congressional engagement with national security concerns rather than place a judicial imprimatur on constitutionally dubious claims of executive power. Although courts are ill-suited to review the President's assessment of threats to national security, they need not give up on the idea that Congress and the President can work together to deliver on the Constitution's dual promises of security and liberty.
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(JD-Georgetown Law, Beyond Individual Status: The Clear Statement Rule and the Scope of the AUMF Detention Authority in the United States, 101 Geo. L.J. 1399, June, Lexis)

IV. MOVING BEYOND INDIVIDUAL STATUS: THE CONSTITUTION APPLIES IN THE UNITED STATES This Note argues that the clear statement principle applies to the AUMF detention authority whenever it is invoked to detain individuals arrested within the United States--at least where the enemy combatant question is in dispute. The principal trigger for application of the clear statement principle should not be an individual's status but rather the presumption that constitutional rights and restraints apply on U.S. territory. Courts therefore should dispense with the enemy combatant inquiry under these circumstances. This Note posits that such a construction is required to preserve the constitutionality of the AUMF. This constitutional default rule presumes that Congress has not delegated power to the executive branch to circumvent due process protections wholesale, and that it has not altered the traditional boundaries between military and civilian power on U.S. territory. Any departure from this baseline at least requires a clear manifestation of congressional intent. As evinced by the divisions in Congress over passage of the detention provisions in the NDAA 2012, there is no consensus as to the breadth of the detention power afforded to the executive branch under the AUMF. Courts should therefore not presume that the statute authorizes application of martial law to circumvent otherwise applicable constitutional restraints and due process rights. By making the jurisdictional question--civilian versus military--the trigger for the clear statement principle, the judiciary would properly place the impetus on Congress to clearly define and narrowly circumscribe the conditions under which the executive may use military jurisdiction to detain individuals on U.S. territory. This is the only way to ensure that our nation's political representatives have adequately deliberated and reached a consensus with respect to delegating powers to the executive branch where such delegation would have the consequence of displacing, in a wholesale fashion, constitutional protections. For all its controversy, § 412 of the USA PATRIOT Act of 2001 provides an example of where Congress has provided for executive detention under circumstances that are arguably sufficiently detailed to satisfy a clear statement [*1422] requirement. n147 Absent this level of clarity, where the President purports to use the AUMF to detain militarily on U.S. territory, courts must presume that constitutional rights and restraints apply and are not displaced by martial law. A. DUE PROCESS CONCERNS One of the most basic rights accorded by the Constitution is the fundamental right to be free from deprivations of liberty absent due process of law. The AUMF must be read with the gravity of this fundamental right in mind. As the Court made clear in Endo, where fundamental due process rights are at stake, ambiguous wartime statutes are to be construed to allow for "the greatest possible accommodation of the liberties of the citizen." n148 Courts "must assume, when asked to find implied powers in a grant of legislative or executive authority, that the law makers intended to place no greater restraint on the citizen than was clearly and unmistakably indicated by the language they used." n149 This includes statutes that would otherwise "exceed the boundaries between military and civilian power, in which our people have always believed, which responsible military and executive officers had heeded, and which had become part of our political philosophy and institutions . . . ." n150 B. THE SUSPENSION CLAUSE The Suspension Clause lends further constitutional support to applying a clear statement requirement to the AUMF detention authority on U.S. territory. The Suspension Clause gives Congress the emergency power to suspend the writ of habeas corpus "when in Cases of Rebellion or Invasion the public Safety may require it." n151 As Fallon and Meltzer observe, this Clause--and the limited circumstances in which it may be invoked--suggest, or even explicitly affirm, "the presumptive rule that when the civilian courts remain capable of dealing with threats posed by citizens, those courts must be permitted to function." n152 To interpret the AUMF as congressional authorization to displace the civilian system and apply military jurisdiction on U.S. territory would "render that [*1423] emergency power essentially redundant." n153 The Suspension Clause also underscores that the right to be free from the arbitrary deprivation of physical liberty is one of the most central rights that the Constitution was intended to protect. C. THE LACK OF MILITARY NECESSITY The lack of military necessity for applying law-of-war principles on U.S. territory further supports the construction of the AUMF to avoid displacing civilian law with law of war in the domestic context. The Supreme Court long ago declared that martial law may not be applied on U.S. territory when civilian law is functioning and "the courts are open and their process unobstructed." n154 Instead, "[t]he necessity [for martial law] must be actual and present; the invasion real, such as effectually closes the courts and deposes the civil administration." n155 In the absence of such necessity, "[w]hen peace prevails, and the authority of the government is undisputed, there is no difficulty of preserving the safeguards of liberty . . . ." n156 The past ten years have shown that there is no need to stretch law-of-war principles in the AUMF to reach U.S. territory. The exigencies associated with an active battlefield, which were critical to the Hamdi plurality's interpretation of the AUMF, n157 are simply not present in the United States. Instead, "American law enforcement agencies . . . continue to operate within the United States. These agencies have a powerful set of legal tools, adapted to the criminal process, to deploy within the United States against . . . suspected [terrorists], and the civilian courts remain open to impose criminal punishment." n158 Indeed, for more than a decade since the 9/11 attacks, domestic law enforcement agencies have carried the responsibility for domestic counterterrorism and have successfully thwarted several terrorism plots. n159 Civilian courts have adjudicated the prosecution of suspected terrorists captured on U.S. territory under [*1424] federal laws. n160 The experience of the past decade shows that the civilian system is up to the task, and there is no military exigency that justifies curtailing constitutional protections and applying military authority in the domestic context. n161 Accordingly, the circumstances that the Supreme Court found to justify the use of the military authority under the AUMF to capture and indefinitely detain Hamdi, who was found armed on the active battlefield in Afghanistan, do not extend to persons captured on U.S. territory. The manner in which the government handled the Padilla and al-Marri cases further demonstrates the lack of military necessity. In both cases, the government abandoned its position that national security imperatives demanded that they continue to be held in military custody; both were transferred to federal custody and ultimately convicted of federal crimes carrying lengthy prison terms. n162 The Supreme Court's precedent in Quirin neither requires, nor can it be fairly read to justify, a different conclusion. First, the issue of indefinite military detention without trial was not before the Court in that case. Second, the status of the Nazis in Quirin as enemy combatants was undisputed, in contrast to that of individuals who are "part of" or "substantially support" al-Qaeda or "associated forces." n163 Third, the Court in Quirin went "out of its way to say that the Court's holding was extremely limited," encompassing only the precise factual circumstances before it. n164 Finally, Quirin itself is shaky precedent, as evidenced by the Court's own subsequent statements and as elaborated in numerous scholarly commentaries on the case. n165 As Katyal and Tribe observe: Quirin plainly fits the criteria typically offered for judicial confinement or reconsideration: It was a decision rendered under extreme time pressure, with respect to which there are virtually no reliance interests at stake, and where the statute itself has constitutional dimensions suggesting that its construction should be guided by relevant developments in constitutional law. n166 [*1425] This case therefore should not be read as foreclosing the application of a clear statement principle to the AUMF as applied on U.S. territory where an individual's status as an enemy combatant is in dispute. CONCLUSION The AUMF is ambiguous: it does not specify whether it reaches individuals captured on U.S. territory, and Congress declined to resolve this question when it enacted § 1021 of the NDAA 2012. If a future administration invokes the AUMF as authority to capture and hold persons on U.S. territory in indefinite military detention, it will be left to the courts to determine whether this is constitutional. Courts should resolve this question by applying a clear statement requirement. This Note has argued that the trigger for this clear statement requirement is not the individual's status but rather the presumption that constitutional rights and restraints apply on U.S territory. Courts should apply this default presumption regardless of an individual's citizenship status, and it should apply even where the government claims that the individual is an "enemy combatant," at least where that determination is subject to dispute. This Note has argued that this method of statutory interpretation is constitutionally required. "[B]y extending to all 'persons' within the Constitution's reach such guarantees as . . . due process of law, the Constitution constrains how our government may conduct itself in bringing terrorists to justice." n167 If these constraints are to remain meaningful, these guarantees require, at the very least, that courts presume that constitutional guarantees prevail where congressional intent is unclear. The past ten years have shown that our criminal justice system is capable of thwarting terrorist attacks and bringing terrorists to justice while still preserving the safeguards of liberty that are fundamental to our system of justice. "[T]hese safeguards need, and should receive, the watchful care of those [e]ntrusted with the guardianship of the Constitution and laws." n168
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(Law Prof-Stanford, Brief of Amici Curiae Specialists in the Law of War in Support of Petitioner-Appellant Ali Saleh Kahlah Al-Marri and Reversal, 11/20, Al Marri v. Wright, WestLaw)

In this case, the Government seeks to expand military jurisdiction over individuals in the United States far beyond the boundaries set by the law of war. These boundaries have long been accepted by the armed forces of the United States and lie at the foundation of training given to military personnel. If the Government's position is accepted, individuals who would ordinarily be considered civilians under the law of war would be subject to indefinite military detention without charge or trial based on the President's determination that they are supporters of groups like al Qaeda.1 Such a policy conflicts with the foundational distinction in the law of war - that between combatant and civilian. Because many constitutional protections in wartime are interpreted through the framework of the law of war, the Government's approach threatens both the law of war and the U.S. constitutional order. The law of war divides those caught up in armed conflict into two categories: combatants and civilians. Much turns on this distinction. Combatants are people who are privileged to participate in hostilities. Civilians are not. Combatants may be intentionally targeted; civilians may only be targeted if- and only while - they are directly participating in hostilities. Combatants generally have the right to prisoners of war status. Civilians do not. The law of war recognizes that civilians can pose dangers to military personnel. Indeed, civilians may be tried and punished for crimes, including the crime of having unlawfully participated in combat. Mr. Ali Saleh Kahlah al-Marri bears all the hallmarks of someone traditionally treated as a civilian who may have committed crimes subject to civilian criminal trial and punishment. His actions do not qualify him as a military combatant who would be subject to being shot on sight or detained as a prisoner of war. Mr. al-Marri is a lawful resident of the United States. He was arrested on U.S. soil and has at all times been detained here where civilian courts are open and operating. There is no allegation that he is a member of the armed forces of a nation at war with the United States. There is no allegation that he has been on a foreign battlefield where such troops are engaged in combat with the United States. There is no allegation that he directly participated in hostilities against the United States, or that he was poised to imminently engage in an armed attack. Instead, the allegations against al-Marri - that he conspired with members of a secret organization to engage in terrorist acts at some undetermined point in the future - are almost exactly parallel to the charges against the defendant in one of the most celebrated cases in American law, Ex Parte Milligan, 71 U.S. (4 Wall.) 2 (1866). The Supreme Court found that Milligan did not meet the narrow definition of a combatant under the law of war and therefore was constitutionally entitled to a criminal trial. Like Milligan, al-Marri is not a combatant under the law of war and is entitled by the Fourth, Fifth and Sixth Amendments to a criminal trial before he may be indefinitely deprived of his liberty. The Government's novel redefinition of the term combatant eviscerates the distinction between combatants and civilians and erodes the traditional constitutional boundary between military and civilian jurisdiction. The Government's position should be rejected. ARGUMENT I. AL-MARRI IS NOT A COMBATANT UNDER THE LAW OF WAR. It is not clear what definition of “combatant” the district court used in this case to reach its conclusion that al-Marri's is an “enemy combatant.”2 The Government has employed a variety of constructions of “enemy combatant” since 2001, and the Military Commissions Act of 2006 includes a definition of unprecedentedly broad and vague scope.3 No matter which version of enemy combatant the Government elects to use in this case, this Court's understanding of the phrase should be guided by longstanding law of war principles because of three well-established interpretive canons. First, the Supreme Court has repeatedly underscored that U.S. law should be construed to be consistent with the law of nations. See Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (“[A]n act of Congress ought never to be construed to violate the law of nations if any other possible construction remains”); F. Hoffman-La Roche Ltd. v. Empagran, 542 U.S. 155, 164 (2004) (relying on the Charming Betsy principle). Second, statutes should be construed to avoid difficult constitutional questions. Ashwander v. Tenn. Valley Auth., 297 U.S. 288 (1936). Third, statutes should be construed to infringe fundamental liberties only to the extent they clearly and unequivocally authorize the curtailment of such liberties. Greene v. McElroy, 360 U.S. 474, 507-08 (1959). The Supreme Court's precedents indicate that the decision to treat an individual in the United States as a combatant is a question of constitutional dimension, and they employ an understanding of the term “combatant” that is congruent with that of the law of war. In light of these precedents and the relevant interpretive canons, this Court should also employ a definition of the term “enemy combatant” that is consistent with the law of armed conflict. A. The Law of War Defines the Status, Rights and Duties of Participants in Armed Conflict. The “law of war,”4 also known as the law of armed conflict, is the body of international law that regulates the methods, targets, and means of waging armed conflict and sets out the protections due to people caught up in war. See DEP'T. OF THE ARMY, Field Manual 27-10, The Law of Land Warfare,  2-3 (1956) [hereinafter Law of Land Warfare].5 In cases since September 11, 2001, and indeed throughout American history, the U.S. Supreme Court has repeatedly looked to the Geneva Conventions and other international sources for relevant guidance on the content of the law of war. See Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2786 (2006); Hamdi, 542 U.S. at 520 (relying on “the law of war” and citing Geneva and Hague Conventions); Ex parte Quirin, 317 U.S. 1, 27-28 (1942) (the Court has “recognized and applied the law of war as including that part of the law of nations which prescribes, for the conduct of war, the status, rights and duties of enemy nations as well as of enemy individuals”); The Prize Cases, 67 U.S. (2 Black) 635, 667 (1863); Talbot v. Seaman, 5 U.S. (1 Cranch) 1, 28 (1801).6 The law of war does not govern a state's initial decision to use military force. Once armed conflict has begun, however, the law of war provides a set of rules that, in their broadest form, prohibit the deliberate targeting of those not directly participating in hostilities and limit the violence and destructiveness of the tactics employed to that level necessary to achieve the war aims of the parties to the conflict. See Marco Sassòli & Antoine A. Bouvier, How Does Law Protect in War? 67-68 (Int'l Comm. of the Red Cross 1999); Law of Land Warfare  3. The law of war derives from two sources: treaties and customary international law. See Law of Land Warfare  4. Much of the law of war is now contained in treaties. For example, the four 1949 Geneva Conventions [hereinafter the Geneva Conventions] that govern the treatment of wounded and sick soldiers (Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31), sailors (Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85), prisoners of war (Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Third Geneva Convention]), and civilians (Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6. U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth Geneva Convention]) in international armed conflicts are treaties that 194 nations have ratified, including Afghanistan, Iraq, and the United States.7 Another important series of treaties, dating from 1899, has been adopted that addresses the means and methods of warfare. These are sometimes referred to collectively as the “Hague Conventions” or “Hague law.” They codify the principle that military organizations must practice “discrimination” or “distinction,” i.e. may lawfully attack only targets of military value.8 In addition to treaties, the law of war is also found in customary international law. See Law of Land Warfare  6. Customary international law consists of rules derived from the actual practice of nations developed gradually over time that are followed from a sense of legal obligation. See The Paquete Habana, 175 U.S. 677, 711 (1900). Once a rule of customary international law emerges, it binds all nations, except those states that have specifically and repeatedly objected to the rule. Like the common law, customary international law is not consolidated in any single authoritative document, but instead is found in many sources, such as judicial decisions interpreting international law, statements by government officials, and scholarly books and articles on international law. See Law of Land Warfare  6. The law of war that derives from treaties and the law of war that forms part of customary law overlap. Some international treaties setting out the law of war largely represent codifications of pre-existing international customary rules, and sometimes treaty rules over time take on the status of customary international law. See Int'l & Operational Law Dep't, The Judge Advocate General's Legal Center & School, U.S. Army (“U.S. ARMY”), Law of War Workshop Deskbook 26 (Brian J. Bill, ed., 2000) [herineafter Law of War Workshop Deskbook]; Law of Land Warfare  6. For example, although the United States has not ratified the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts, June 8, 1977, 16 I.L.M. 1391 [hereinafter Additional Protocol I] or the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-international Armed Conflicts, June 8, 1977, 16 I.L.M. 1442 [hereinafter Additional Protocol II] (which provide further rules for armed conflicts), it recognizes that most of their provisions now constitute customary international law binding on the United States. Law of War Workshop Deskbook 29-30; U.S. ARMY, JA 422 Operational Law Handbook 11 (William O'Brien, ed., 2003) [hereinafter Operational Law Handbook]; U.S. ARMY, Law of War Handbook 23-24 (2004) [hereinafter JAG Handbook].9 For this reason, we refer to Additional Protocols I and II as setting out the relevant international law rules applicable in this case. Generally speaking, the law of war is divided into an elaborate body of law regulating international armed conflicts and a somewhat less-developed body of law governing non-international armed conflicts. By their terms, the bulk of the Geneva Conventions apply only to “international armed conflicts” between two or more of the states that have ratified those conventions. See Geneva Conventions, Common Article 2.10 For example, the Geneva Conventions clearly applied to the recent armed conflicts between the United States and Afghanistan and Iraq, because these nations had ratified the Conventions.11 More limited portions of the law of war, including Common Article 3 of the Geneva Conventions, apply in armed conflict “not of an international character.” As the Supreme Court held in Hamdan, this phrase “bears its literal meaning,” i.e., armed conflicts not between nation-states. 126 S. Ct. at 2796. The law of war provides a comprehensive framework for the treatment of any individuals caught up in armed conflict. As the Commentary to the Fourth Geneva Convention notes: Every person in enemy hands must have some status under international law: he is either a prisoner of war and, as such, covered by the Third Convention, [or] a civilian covered by the Fourth Convention .... There is no intermediate status; nobody in enemy hands can be outside the law. See ICRC, Commentary to the IV Geneva Convention 51 (Jean S. Pictet, ed., 1958) [hereinafter Commentary Fourth Geneva Convention].12 The Law of War Handbook issued by the U.S. Army's Judge Advocate General's School summarizes this critical point. It declares that “[a]nyone not qualifying as a combatant, in the sense that they are entitled to PW [prisoner of war] status upon capture, should be regarded as a civilian.” JAG Handbook 142. The war on terrorism does not consist of a single, discrete, conflict. It is a multi-pronged campaign that combines international armed conflict, non-international armed conflict, and criminal law enforcement (including prosecutions in civilian court for conspiracy and material support of terrorism). Within those portions of the war on terrorism that qualify as an armed conflict,13 neither the law applicable in international armed conflicts nor the law applicable in non-international armed conflicts provides authority for al-Marri's detention as an “enemy combatant.” B. The Law of War Should Guide This Court's Interpretation of the Term “Combatant.” As the Supreme Court described in Hamdan, the law of war assumes that a nation's justice system operates even during the exigencies of wartime. 126 S.Ct. at 2769. The U.S. Constitution independently protects our civilian justice system during times of crisis. At all times, the constitutional system of the United States is premised on the supremacy of civilian government, and military jurisdiction is exceptional and limited. See Milligan, 71 U.S. at 120-21 (“The Constitution of the United States is a law for rulers and people, equally in war and in peace, and covers with the shield of its protection all classes of men, at all times, and under all circumstances.”); Reid v. Covert, 354 U.S. 1, 30 (1957) (the Constitution makes the military “subordinate to civil authority” because of “fear and mistrust of military power”). The U.S. Supreme Court has repeatedly looked to the law of war to determine the constitutional boundaries of military jurisdiction. See Quirin, 317 U.S. at 27-28. The Court has allowed the exercise of military jurisdiction over individuals traditionally subject to the law of war. See id. at 46 (“We hold only that those particular acts constitute an offense against the law of war which the Constitution authorizes to be tried by military commission”). But it has held unconstitutional the substitution of military for civilian authority over individuals who fall outside the boundaries of the law of war. See Milligan 71 U.S. at 131 (holding that Milligan was “not engaged in legal acts of hostility” and therefore was not subject to military jurisdiction). The Supreme Court has also looked to the law of war to inform the meaning of disputed statutory provisions related to armed conflict, such as the Authorization for Use of Military Force, Hamdi, 542 U.S. at 520-21, and Article 21 of the Uniform Code of Military Justice, Hamdan, 126 S. Ct. at 2786. Recourse to the law of war is equally appropriate in this case. C. The Government's broad redefinition of the term “enemy combatant” would erode the most fundamental distinction in the law of war. The principle of distinction, which requires distinguishing between combatants and civilians, is one of the most fundamental principles of the law of war. As the official commentary to the additional protocols of the Geneva Convention observes “the principle of protection and distinction forms the basis of the entire regulation of war.” ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 at 586 (Yves Sandoz et al, eds., Tony Langham et al, trans. 1987) [hereinafter Commentary to Protocols]; The Handbook of Humanitarian Law in Armed Conflicts 65 (Dieter Fleck, ed. 1995); Quirin, 317 U.S. at 30-31 (noting that “[b]y universal agreement and practice,” the law of war draws a distinction between “the armed forces” and civilian populations); Instructions for the Government of Armies of the United States in the Field (Lieber Code), art. 22. The concept of combatant determines who can be the lawful target of military attack. Combatants can be intentionally shot, bombed, or otherwise targeted with lethal force. See Additional Protocol I art. 48; Additional Protocol II art. 52(2). Civilians, on the other hand, are protected from being the intentional targets of armed attack, as long as they do not participate directly in hostilities. See Additional Protocol I art. 51(2); Additional Protocol II art. 13(2). “The principle of distinction is sometimes referred to as the ‘grandfather of all principles,’ as it forms the foundation for much of the Geneva tradition of the law of war. The essence of the principle is that military attacks should be directed at combatants and military targets, and not civilians or civilian property.” JAG Handbook 166. Unless they have been disarmed or are trying to surrender, combatants may be attacked with lethal force wherever they are found.14 The law of war does not require that a combatant first be warned of the attack and offered the chance to surrender. See Additional Protocol I art. 57(2)(c) (advance warning only required for attacks that may affect the civilian population). Thus, if al-Marri, and all other persons similarly alleged to have conspired with al Qaeda, truly were “combatants,” the law of war would not only allow them to be held until the end of active hostilities, but would allow them to be shot upon discovery, at any point, anywhere in the world - including in their homes in Peoria, Illinois.15 Military officers, statesmen, judges, and scholars have long recognized that any blurring between the categories of combatant and non-combatant could lead to a severe breakdown in limits upon whom military forces may legitimately target. See Geoffrey Best, War and Law Since 1945 at 254-66 (1994). In many wars, virtually every member of a society - from farmers and factory workers to government bureaucrats - may provide direct or indirect support to the nation's military. Any designation as combatants of people who provide indirect support to a party engaged in armed conflict but who do not directly participate in hostilities would threaten to legitimize the targeting of huge swaths of nations' civilian populations, as in fact occurred during World War II. See Kenneth Watkin, Warriors Without Rights? Combatants, Unprivileged Belligerents, and the Struggle Over Legitimacy, Occasional Paper, Harvard Program on Humanitarian Policy and Conflict Research, 8-11 (Winter 2005). Moreover, maintaining a clear legal separation between combatants and non-combatants reinforces a clear separation of military and civilian functions and control. “Th[e] supremacy of the civil over the military is one of our great heritages. It has made possible the attainment of a high degree of liberty regulated by law rather than by caprice. Our duty is to give effect to that heritage at all times ....” Duncan v. Kahanamoku, 327 U.S. 304, 325 (1946) (Murphy, J., concurring). Expanding the definition of “combatant” of necessity increases the scope of military authority over civil society. Nations who adopt sweepingly overbroad definitions of “combatant,” such as the one proffered by the Government in this case, run the risk of thrusting upon the military the roles of judge and jailer to a degree far exceeding that required by military necessity. Indeed, one of the most chilling aspects of the attacks of September 11, 2001 was the attackers' intentional targeting of civilians, a fundamental violation of the law of war. Some terrorist rhetoric refuses to acknowledge the distinction between civilians and combatants - labeling all U.S. and Israeli citizens, for example, the “enemy.” This verbal sleight of hand, of course, renders the law of war useless, because it justifies the killing of any individual. It is precisely to protect against such abuses that the law of war defines “combatants” narrowly. 1. Under the Law of War, Al-Marri is Not a “Combatant.” The Geneva Conventions, and especially Additional Protocol I, prescribe with considerable detail the rights and duties of people caught up in an armed conflict.16 Additional Protocol I states that “combatants,” who are “members of the armed forces of a Party to a conflict,” art. 43(2), are lawful military targets, while non-combatants are not.17 This definition deliberately limits the class of people who lawfully may be targeted by opposing military forces. People who are actually in the armed forces of a nation-state are deemed combatants and are generally lawful targets at all times; people who are not in the armed forces are generally not combatants and are generally not lawful targets. Because the law of war provides a comprehensive scheme for people caught up in warfare, there is no intermediate status. Individuals must be classified either as combatants or civilians.18 The law of war recognizes that civilians may cause harm in armed conflict. They may be treated as lawful targets of attack and, inferentially, as combatants but only “for such time as they take a direct part in hostilities.”19 The law of war standard, therefore, for when individuals who are not ordinarily defined as combatants may be treated as combatants is when they take a “direct part” in “hostilities.” This standard contains three relevant criteria. First, it applies only to “hostilities.” This term carries a narrower connotation than the phrase “armed conflict,” which appears frequently elsewhere in the Geneva Conventions.20 Thus, an individual who would not ordinarily be considered a combatant must participate in actual “hostilities” - rather than the relevant armed conflict more generally - to lose his protection as a civilian. The standard also has a clear temporal dimension. It lasts only “for such time” as the individual takes a direct part in hostilities. A civilian who takes part in hostilities regains his civilian status after his direct participation has ceased (although he may be criminally prosecuted for his illegal actions). Finally, the test sets up a demanding nexus. The individual must take a “direct” part. While this phrase is not further defined, it clearly suggests that indirect aid - no matter how valuable - does not suffice. A civilian does not become a combatant because the opposing commander suspects he might, at some point in the future, plot to engage in violent acts.21 If the rule were otherwise, large parts of the civilian population of a country at war would become lawful targets for attack. Shooting a gun on a battlefield constitutes taking a “direct part in hostilities.” So, too, would hijacking an airplane with the intent to use it as missile. Driving a truck full of explosives or carrying a gun towards the battlefield with the imminent intent to engage in combat could also amount to taking a direct part in hostilities. By contrast, supporting the enemy cause off the battlefield, conspiring with the enemy, contemplating taking part in battle in the future, and sympathizing with the enemy do not constitute taking a direct part in hostilities under the law of war, although those acts may be punishable under domestic criminal law.22 A civilian who participates directly in hostilities would be violating the law of war, and in the Government's nomenclature would be labeled an “illegal combatant.”23 ”Illegal combatant” or “unlawful combatant” is not a term that appears in any treaty on the law of war. Commentators have occasionally used these phrases to describe someone who does not receive the privileges accorded to combatants, the most important of which are prisoner of war status and immunity from prosecution for merely engaging in combat. The phrase “unlawful combatants” actually encompasses two sets of people: members of the regular armed forces who do not wear uniforms and do not bear arms openly (and thereby lose their privileged combatant status) and civilians who unlawfully participate directly in battle (who never had privileged combatant status to begin with). As persons in the latter category retain their civilian status, it is arguably improper to refer to them as combatants at all under the law of war: they are more accurately described as “unprivileged belligerents.” See George H. Aldrich, The Taliban, Al Qaeda, and the Determination of Illegal Combatants, 96 AM. J. INT'L L. 891, 893 (2002). The Quirin Court's use of the phrase “illegal combatants,” rather than the categories and terminology of the Geneva Conventions, reflects the fact that Quirin predates the 1949 Conventions. Its analysis of the law of war must therefore be read in conjunction with the subsequent, authoritative Geneva Conventions. Members of the Taliban armed forces would properly be considered combatants in the conflict in Afghanistan. Similarly, members of groups associated with the Taliban, such as al Qaeda, who fought on the battlefield in Afghanistan and who served under a command responsible to Taliban officials could also be classified as combatants in that conflict. In addition, any other individuals who fought on the battlefield could be treated as combatants during their actual participation in the fighting. Because al-Marri is neither alleged to be a member of a regular armed force of a nation state nor to have participated directly in hostilities, he cannot be categorized as a combatant - lawful or unlawful. The Government does not claim that al-Marri participated directly in hostilities in Afghanistan or Iraq. Nor is there any allegation that al-Marri is a member of any “organized armed forces, groups and units which are under a command responsible to [the Taliban Government or the Government of Iraq] for the conduct or its subordinates”24 or is a member of any other armed force.25 2. The Supreme Court's Cases Have Rested Upon a Narrow Definition of “Combatant” That is Consistent with the Law of War. In previous decisions, the Supreme Court has hewed closely to the traditional definition of “combatant” under the law of war. Yasser Hamdi, for example, was participating directly in hostilities at the time of his capture. Northern Alliance forces were “engaged in battle” with the Taliban when Hamdi's Taliban unit surrendered. Hamdi himself was allegedly carrying a Kalashnikov assault rifle at the time of his surrender. In its decision, the Court repeatedly emphasized Hamdi's direct participation in hostilities on a foreign battlefield. See 542 U.S. at 522 n.1 (“the basis asserted for detention by the military is that Hamdi was carrying a weapon against American troops on a foreign battlefield”); id. at 516 (decision addresses only the “narrow question” of whether the Government had authority to detain as “enemy combatants” individuals who were “ ‘ “part of or supporting forces hostile to the United States or coalition partners' ” in Afghanistan and who “ ‘engaged in an armed conflict against the United States' ” there.”). In addition to participating directly in hostilities at the time of his capture, Hamdi was also specifically alleged to have been affiliated with a Taliban Government militia unit, id. at 513, and therefore was a part of the “organized armed forces, groups and units which are under a command responsible to Party for the conduct of its subordinates.” Additional Protocol I, art. 43(2). This was likewise the case with the defendants in Quirin, who wore the uniforms of the German Marine Infantry when they came ashore in the United States from German military submarines. 317 U.S. at 21. As the Supreme Court explained, they had the “status of an enemy belligerent” when they entered the United States. Id. at 38. By contrast, the Supreme Court found that the prisoner in Milligan was not a combatant. Milligan was accused of “joining and aiding” a “secret society” for the “purpose of overthrowing the Government,” “holding communication with the enemy,” “conspiring to seize munitions of war stored in the arsenals”, and “to liberate prisoners of war” in Indiana at a time when it “was constantly threatened to be invaded by the enemy.” 71 U.S. at 6-7. Nevertheless, Milligan was entitled to a civilian criminal trial. As the Court explained: If in Indiana he conspired with bad men to assist the enemy, he is punishable for it in the courts of Indiana; but, when tried for the offence, he cannot plead the rights of war; for he was not engaged in legal acts of hostility against the Government, and only such persons, when captured, are prisoners of war. If he cannot enjoy the immunities attaching to the character of a prisoner of war, how can he be subject to their pains and penalties? Id. at 131. As the Court emphasized in Hamdi, the key distinction was Milligan's lack of direct participation in hostilities: “Had Milligan been captured while he was assisting Confederate soldiers by carrying a rifle against Union troops on a Confederate battlefield, the holding of the Court might well have been different.” 542 U.S. at 522. In short, as the Court indicated in Hamdi, it has only upheld the detention of enemy combatants when “based on longstanding law-of-war principles.” The Court has warned that “[i]f the practical circumstances of a given conflict are entirely unlike those of the conflicts that informed the development of the law of war, that understanding may unravel.” Id. at 521. The Government's attempted extension of the term combatant in this case far beyond traditional law-of-war principles is the kind of unraveling the Court presaged. D. The Government's Broad Redefinition of the Term “Enemy Combatant” Would Erode Fundamental Liberties. The Government's broad redefinition of the term “enemy combatant” would erode fundamental liberties by extending the law of war far beyond its traditional domain. The law of war allows the Government extraordinary powers to deprive individuals of life, liberty and property with relatively minimal process. These extraordinary powers are justified both by battlefield exigency and by their relatively limited temporal and geographic scope. If the Government's position in this case is accepted, it would extend those extraordinary powers without any of the traditional limits. The Government's own statements in litigation reveal the breadth of its redefinition of the term “enemy combatant.” As the U.S. District Court for the District of Columbia explained: This Court explored the Government's position on the matter by posing a series of hypothetical questions to counsel at the December 1, 2004 hearing on the motion to dismiss. In response to the hypotheticals, counsel for [the Government] argued that the Executive has the authority to detain the following individuals until the conclusion of the war on terrorism: “[a] little old lady in Switzerland who writes checks to what she thinks is a charity that helps orphans in Afghanistan but [what] really is a front to finance al-Qaeda activities,” a person who teaches English to the son of an al Qaeda member, and a journalist who knows the location of Osama Bin Laden but refuses to disclose it to protect her source. In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 475 (D.D.C. 2005) (internal citations omitted). That court also noted that the Government claims the power of “indefinite detention of individuals who never committed a belligerent act or who never directly supported hostilities against the U.S. or its allies.” Id. The consequences of designation as an “enemy combatant” and resulting extreme deprivation of due process rights diverge considerably from those imposed under criminal statutes under which the accused has a right to a full jury trial. See, e.g., 18 U.S.C. §§ 2339-2339D. The breadth of the definition of enemy combatant is thus particularly troubling in light of the minimal process that individuals so classified are likely to receive before being indefinitely deprived of their liberty - or even their lives. For that reason, and to avoid the profound constitutional questions that would be created by such an extension, this court should reject the Government's novel redefinition of the term enemy combatant and should instead interpret the phrase “enemy combatant” in accordance with the traditional law of war definition. CONCLUSION The District Court's decision in this case did not squarely address either the definition of combatant or why al-Marri falls within this category. This omission belies the centrality of the concept of combatancy both to this case and to the law of war more generally. If this court determines that Mr. al-Marri is, indeed, a combatant then several conclusions inexorably follow. First, al-Marri and any other individuals associated with al Qaeda may lawfully, under the law of war, be killed instead of captured without a shred of legal process. Second, this court will have embraced a definition of combatancy that is considerably broader than that countenanced by the law of armed conflict. In so doing, it will not only weaken our domestic protections but will also do considerable violence to an important body of law that protects soldiers, civilians, and all those caught up in the scourge of war. 

Domestic detention key---US needs to project limits to the battlefield and distinctions between combatants to civilians to ensure other countries fulfill obligation to protect

Remes, 6

(Partner-Covington & Burling, Brief Of Amici Curiae General Merrill A. McPeak (ret.) Rear Admiral Donald J. Guter (ret.) Brigadier General David M. Brahms (ret.) in Support of Petitioners-Appellants, Al-Marri v. Wright, 12/19, WestLaw)

II. HABEAS RELIEF IS REQUIRED TO MINIMIZE THE RISK THAT AMERICAN SOLDIERS WILL BE HELD WITHOUT PROCESS. Giving effect to the MCA's purported elimination of habeas relief for individuals such as al-Marri would heighten the risk that American soldiers -- and civilians -- captured or arrested abroad would be subject to similar treatment and leave the United States without moral or legal authority to object. Maintaining not only the rule of law but also the appearance of the rule of law is essential to protect our own troops and fulfill our obligations under the Constitution and laws of the United States. The President's treatment of al-Marri maintains neither the rule of law nor its appearance. The United States' commitment to the Geneva Conventions illustrates the importance of commanding the high ground. The United States became a party to the Conventions to protect the safety and welfare of its own citizens. As Secretary of State Dulles said during Senate consideration of the Conventions, America's “participation [in the Conventions] is needed to ... enable us to invoke them for the protection of our nationals.” Geneva Conventions for the Protection of War Victims: Hearing Before the Senate Comm. on Foreign Relations, 84th Cong., 1st Sess. 3-4 (1955). Senator Mansfield similarly urged that “it is to the interest of the United States that the principles of these conventions be accepted universally by all nations,” because “[t]he conventions point the way to other governments.” 101 Cong. Rec. 9960 (1955). Senator Alexander Smith voiced the same view: I cannot emphasize too strongly that the one nation which stands to benefit the most from these four conventions is the United States .... To the extent that we can obtain a world-wide acceptance of the high standards in the conventions, to that extent will we have assured our own people of greater protection and more civilized treatment. Id. at 9962. A similar principle is at stake in this case. Unless the United States affords the meaningful legal process to individuals such as al-Marri guaranteed by habeas corpus, American soldiers and civilians around the world will be at heightened risk of arbitrary imprisonment by other countries, and the United States will be ill-positioned to object. Indeed, other governments have cited the United States' treatment of “enemy combatants” to rationalize the indefinite detention of individuals within their borders. The more the United States comes to resemble its enemies, the more its enemies will come to resemble us. Such a race to the bottom is inevitable when we cause the world “to doubt the moral basis of our fight against terrorism.” 
Scenario one is Charities
Failure to repudiate domestic detention has a chilling effect on charities

Pitts, 13

(JD Candidate-Yale, “The Chilling Effect of the "Material Support" Law on Humanitarian Aid: Causes, Consequences, and Proposed Reforms,” 4 Harv. Nat'l Sec. J. 282)

Such perceived deviations from the broader pattern of prosecution under the material support laws may be contributing to the uncertainty about the government's intended use of the material support statute and about which organizations and donors should consider themselves to be at risk. In particular, the publicity surrounding the Holy Land Foundation case may obscure awareness of the general pattern of enforcement described above, fueling fears of prosecution, especially in the Muslim community. The next Part describes the resulting chilling effect on humanitarian aid as reported by charitable and international development organizations. IV. Chilling Effect on Humanitarian Aid Members of the charitable giving and development aid communities have identified three types of chilling effects that have resulted from material support laws and their application. n48 First, the laws have reportedly had a chilling effect on individual charitable donations by Muslim donors and to Muslim charities. Second, the material support statute has reportedly caused a change in the behavior of development and funding organizations that continue to work in troubled regions because it has impaired their ability to fund small, grassroots organizations and to work in conflict regions. Finally, material support laws may at least initially have affected the overall amount of funding available for international aid and development. Moreover, material support laws may undermine effective counterterrorism efforts by eroding trust in law enforcement in the Muslim community and blocking humanitarian activities widely viewed as central to combating radicalism. A. Chilling Effect on Donations to Muslim Charitable Organizations Between May and November of 2008, the ACLU conducted 115 in-person and telephone interviews with Muslim community leaders and [*294] American Muslims directly affected by material support laws. The interviewees were of different backgrounds and resided for the most part in Texas and Michigan. Interviewees included: the executive directors of four operating Muslim charities; attorneys representing Muslim charities; Islamic spiritual leaders and scholars; and individuals who were named unindicted co-conspirators in the Holy Land Foundation criminal case. The ACLU also interviewed two former Treasury Department officials. n49 Interviewees reported decreasing or even ceasing their donations to Muslim organizations because of a fear of negative repercussions, including retroactive liability. n50 Executive directors of some Muslim charities also reported substantial decreases in incoming donations. n51 Interviewees identified a number of different factors that gave rise to this chilling effect. Factors included perceived deficiencies and discriminatory motives in criminal prosecutions; a discriminatory pattern of enforcement and designation; publicized raids and investigations of Muslim charities, including the freezing of their funds for several years without a resolution; n52 FBI interrogation and reported "harassment" of individual donors to Muslim charities, including legally operating ones; n53 and the naming of 246 unindicted co-conspirators in the lawsuit against the Holy Land Foundation. n54 Each of these factors appears to have contributed to uncertainty among Muslims about which organizations are off-limits, resulting in an overall decrease in donations. n55 [*295] Broadly speaking, interviewees' apprehension seemed based primarily on two overriding concerns: first, a perception of a lack of due process in the enforcement of material support laws, n56 and second, a perception of bias against the Muslim community. n57 These concerns appear to have arisen both from criminal prosecution under the material support statute and from actions taken by the Treasury Department, such as the freezing of charities' funds. n58 The perception of bias may also have been exacerbated by the general rise in anti-Muslim sentiment in the aftermath of the terrorist attacks of September 11, 2001. However, it seems apparent that it is not the targeting of particular organizations, in itself, that has formed [*296] these perceptions, but rather the absence of explanation by the government and the lack of clarity about their criteria for designation. B. Changing the Behavior of Humanitarian Organizations In addition to the reported chilling effect on individual giving within the Muslim community, members of the development community have identified a change of behavior in their international development work that they attribute to the expansion of the material support laws. Although there is limited quantitative research measuring the chilling effect, the research available and anecdotal evidence suggests that this has proven to be particularly problematic when natural or socio-economic disasters, such as earthquakes or famine, strike regions under the control of designated organizations such as al-Shabaab in Somalia or the LTTE in Sri Lanka. For example, according to certain aid groups, material support laws are currently compromising the provision of relief to counter the famine that is devastating Somalia. n59 Even the State Department reportedly withheld about $ 50 million of aid to Somalia out of fear that its employees would be prosecuted under the material support laws for administering the assistance, since large portions of Somalia are controlled by al-Shabaab. n60 The State Department sent a letter to the Treasury Department seeking assurances that its employees would not be prosecuted for providing humanitarian relief. n61 As one official noted, "[w]e were compelled to hold up that amount once there were legitimate concerns that the aid might be being diverted . . . We have to follow the law." n62 It is reasonable to infer that procedures causing delay even for the State Department would likely result in a greater chilling effect on non-governmental organizations. [*297] Similarly, when a tsunami hit Sri Lanka in 2004, aid was reportedly hampered in regions controlled by the LTTE because organizations knew that any provision of humanitarian aid within those regions would expose them to criminal liability. Many reportedly chose to provide only medical supplies, which are exempted under the statute. However, after the first week, these supplies failed to address the increasingly pressing needs of the affected populations for food, clothing, water, and sanitation. n63 Moreover, the material support laws have reportedly had a negative effect on small charities working in certain areas. n64 Funding organizations have reportedly had to stop funding small, grassroots community organizations for two reasons: first, small grassroots organizations in underdeveloped regions often do not have the accounting capability or expertise to meet onerous financial reporting requirements imposed by the Treasury Department. n65 Second, in regions such as Northern Sri Lanka, any tie to the LTTE, for example by way of a brother or a relative of a member, is enough to disqualify grassroots organizations as a potential target of funds. n66 As a result, U.S.-based funding organizations now must deny applications for funds from small organizations that they previously [*298] would have funded. n67 Increasingly, funding organizations are turning back to a model of funding large, national organizations rather than small community-based organizations. According to one development aid worker who focuses on Sri Lanka and Pakistan, this funding approach inhibits sustainable development because it prevents development organizations from building community capacity--an ingredient that is essential both to long-term change and to preventing terrorism. n68 C. Reducing the Availability of Funds for International Aid In addition to changing the behavior of international development organizations that still fund organizations working in troubled regions, material support laws may have reduced the availability of funds for international aid and have caused some organizations to turn away from international work altogether, at least initially. According to OMB Watch, a nonprofit research and advocacy organization, international grant-making typically takes three forms: grants to U.S.-based organizations that work internationally, such as Save the Children; grants directly to overseas recipients, known as cross-border grants; and grants to intermediaries that re-grant funds to organizations and projects outside the United States. OMB Watch reported a decrease in all three categories, and in cross-border grants in particular. n69 Interviewees for one study, quoted in the OMB Watch Report, noted the special difficulty of complying with counterterrorism measures in the cross-border grant context for practical reasons and because of "organizational anxiety due to the draconian consequences of noncompliance." n70 Interviewees also expressed concern about "the long-term consequences to international grantmaking because of the unpredictability of counterterrorism enforcement." n71 Even the appearance of a risky grant-making environment reportedly causes some organizations to turn away from international work altogether. This has especially affected grant-making [*299] organizations with small budgets "because they lack the personnel or resources to engage in the exhaustive new procedures." n72

Radical influence promotes lone wolf terrorism

David Gartenstein-Ross, senior fellow at the Foundation for Defense of Democracies and a prof at Georgetown, 2014, “Lone Wolf Islamic Terrorism: Abdulhakim Mujahid Muhammad (Carlos Bledsoe) Case Study,” Terrorism and Political Violence Volume 26, Issue 1, 2014 

After carrying out his attack in Little Rock, Muhammad would claim that he was associated with al Qaeda in the Arabian Peninsula (AQAP), the jihadi organization's Yemeni affiliate. In assessing al Qaeda's organizational structure for Foreign Affairs, analyst Leah Farrall noted AQAP's closeness to al Qaeda's core leadership, in that it “was created by, and continues to operate under, the leadership of core al Qaeda members.” 64 Muhammad's claim that he was a part of AQAP is both vague and circuitous. He told Kristina Goetz that he would not say much about AQAP, but “yes, I'm affiliated with them.” He wrote, “Our goal is to rid the Islamic world of Idols and Idolators, Paganism and Pagans, Infidelity and Infidels, hypocrisy and hypocrites, apostasy and apostates, democracy and democrats and relaunch the Islamic caliphate, the Islamic Khalifah and to establish the Islamic Law (Shari'ah)—Allah's Law on Earth and anyone who strives for this is affiliated with the movement. So yes I'm Al Qāeda and proud to be.” 65 The most noteworthy aspect of Muhammad's claim to be affiliated with al Qaeda is that he explains it based on shared values: based on his desire to purge the Islamic world of paganism and infidels, and to re-establish the caliphate. He does not claim any sort of formal affiliation, such as having taken an oath of bayat (a formal oath of allegiance) to the jihadi group.

I spoke with Gregory Johnsen, a former Fulbright Fellow in Yemen and Ph.D. candidate in Near Eastern Studies at Princeton University, who is a noted AQAP specialist. He told me that “it would have been pretty easy” for Muhammad to come into contact with people who at least believed many of the same things that AQAP did, perhaps even during his time in prison. Muhammad may even have come in contact with actual AQAP members, but “what's even more likely is that he came into contact with people who held anti-American or extremist views.” But this contact is different than becoming a formal member of AQAP or swearing bayat, which Johnsen doubts Muhammad did—and I agree with him. Among the more persuasive reasons that Muhammad was unlikely to have been a formal member, Johnsen notes that the group did not release propaganda taking credit for his attack. “If they considered him a member,” Johnsen said, “they may have taken more credit for this.” 66

Muhammad's time in Yemen gives rise to questions about his social relationships. Many studies on radicalization—including those of McCauley and Moskalenko, and Sageman—highlight the importance of social dynamics. Indeed, often lone wolf terrorists are only alone in carrying out their attacks, and are actively influenced by others in every step leading up to undertaking violence. There are ample hints that this may be the case with Muhammad—that group influences may have played an important role in his turn toward Salafism even before traveling to Yemen, and that his social networks may have further compelled him to embrace violence when he lived in that country. Unfortunately, we don't have much more than hints about these dynamics—but suffice it to say that ideological and social explanations for radicalization may be mutually reinforcing rather than in competition with one another.

Charity discrimination stunts community growth – makes antiradicalism impossible

Sahar Aziz, associate professor of law at Texas Wesleyan University School of Law, 2011, “Countering Religion or Terrorism : Selective Enforcement of Material Support Laws against Muslim Charities,” ISPU Policy Brief #47, September 2011

At first glance, the preventive paradigm appears facially legitimate. Few would contest the collective public safety interest in stopping terrorism before it occurs. Even so, at what point should the government be permitted to investigate individuals? Does mere political dissent, even if virulently anti-American, or unpopular orthodox religious practices suffice to subject individuals to heightened scrutiny or a loss of liberty? At what point does legitimate counterterrorism become political and religious persecution? The answers determine the type of country we want to live in: a free and just society consistent with the Founding Fathers’ vision, or a paranoid society dislodged from its fundamental principles of fairness and the rule of law. While post-9/11 preventive counterterrorism policies have adversely impacted various groups of Americans, no group has been as deeply affected as the Muslim community, especially its Arab and South Asian members.12 Mosque infiltration has become so rampant that congregants assume they are under surveillance as they fulfill their spiritual and religious obligations.13 Government informants have ensnared numerous seemingly hapless and unsophisticated young men, thereby sowing distrust among Muslims.14 Aggressive prosecutions of Muslim charities and individuals across the country have embittered communities that feel besieged by their government and distrusted by their non-Muslim compatriots.15 As most clearly evinced in the vitriolic discourse surrounding the Park 51 Community Center in lower Manhattan during 2010, selective counterterrorism enforcement has also fueled public bias against Muslims.16 As a consequence, the vibrancy and development of civil society within these communities is at risk of being significantly stunted. This article focuses on the use of material support laws in the counterterrorism preventive paradigm and the significant risk they pose to the civil rights and civil liberties of those communities most targeted: Muslim Arabs and South Asians. The wide-reaching and devastating effects of these broadly interpreted material support laws on American Muslim charities and their donors, as well as on the broader American nonprofit sector, has effectively criminalized otherwise legitimate charitable giving, peace-building efforts, and human rights advocacy. To the extent that these groups are the “miner’s canary”17 in forecasting the post-9/11 loss of civil rights and liberties for all Americans, their experiences demonstrate the United States’ downward progression away from the Founding Fathers’ vision of a society where individuals can speak, assemble, and practice their faith free of government intervention or persecution.18 Using Material Support as a Preventive

Counterterrorism Tool The linchpin of the preventive counterterrorism paradigm consists of those laws that prohibit providing material support to terrorism. These laws are often the fall-back criminal provisions employed when the government cannot prove terrorism charges. But they are so broad and vaguely worded that they effectively criminalize a myriad of activities that would otherwise be constitutionally protected. Moreover, as the government is not statutorily required to prove that the defendant had a specific intent to support terrorism, it has carte blanche to prosecute a broad range of legitimate activities, such as charitable giving, peace building, and human rights advocacy. The Department of Justice, with the Supreme Court’s blessing, has consequently criminalized training and advocacy in support of nonviolence on the justification that such activities legitimize a designated group or individual.19 The government’s standards for what it deems as “legitimizing”20 are so broad that thenSolicitor General Elena Kagan went so far as to call for prosecuting lawyers for filing an amicus brief on behalf of a terrorist organization.21

That’s key – maintaining Islamic American communities linearly reduces homegrown risks

Shanzer et al 1/6/10
David Schanzer Sanford School Of Public Policy Duke University Charles Kurzman Department Of Sociology University Of North Carolina, Chapel Hill, Ebrahim Moosa Department Of Religion Duke University, http://www.sanford.duke.edu/news/Schanzer_Kurzman_Moosa_Anti-Terror_Lessons.pdf
Practices of Muslim-American Communities Prevent Radicalization. Our research shows that a variety of practices of Muslim-American communities may be helping to prevent and address instances of radicalization. These practices include the following: • Public and private denunciations of terrorism and violence. Muslim-American organizations and leaders have consistently condemned terrorist violence here and abroad since 9/11, arguing that such violence is strictly condemned by Islam. Our research found that these statements were not just for public consumption, but were supported by local Muslim religious and community leaders, who consistently condemned political violence in public sermons and private conversations. These statements represent powerful messages that resonate within Muslim-American communities. • Self-policing. Muslim-Americans have adopted numerous internal self-policing practices to prevent the growth of radical ideology in their communities. The practices range from confronting individuals who express radical ideology or support for terrorism, preventing extremist ideologues from preaching in mosques, communicating concerns about radical individuals to law enforcement officials, and purging radical extremists from membership in local mosques. Muslim-Americans have also adopted programs for youth to help identify individuals who react inappropriately to controversial issues so they can be counseled and educated.  Community-building. The creation of robust Muslim- American communities may serve as a preventative measure against radicalization by reducing social isolation of individuals who may be at risk of becoming radicalized. The stronger such communities are, in terms of social networks, educational programs, and provision of social services, the more likely they are to identify individuals who are prone to radicalization and intervene appropriately. Undermining radicalization is frequently not the primary goal of these community-building activities, which are generally aimed at strengthening community resources in response to the increased social and governmental pressure that Muslim- Americans have experienced since 9/11. However, our research indicates that these activities may have the positive side effect of reducing the likelihood of radicalization. • Political engagement. Heightened political activity of Muslim-Americans since 9/11 is also a positive development for preventing radicalization. Political engagement channels grievances into democratic forums and promotes integration of Muslim-Americans into an important aspect of American life. At the national level, Muslim-Americans are following the example of other American minority groups by creating advocacy organizations to express their political goals. At the local level, community leaders work through political avenues to pursue community interests. These activities demonstrate to Muslims in the United States and around the world that Muslims are able to participate in the full range of American life and that their grievances can be effectively addressed through peaceful means. Like community-building, increased participation in democratic politics did not occur for the purpose of preventing radicalization, but it too may have had the same positive side effect. • Identity politics. The expression of a Muslim- American identity has taken on an increasingly assertive tone in the years since 9/11. While some observers are concerned that heightened expressions of piety may be a sign of impending radicalization, our research suggests otherwise. The assertion of Muslim-American identity follows the precedent of other racial, ethnic, and religious groups in the United States: they have embraced the compatibility of minority and American identities. Increased piety among Muslim-Americans also serves to undercut the radical message that American values and practices are hostile to Islam. 

Lone wolf WMD attacks cause extinction
Gary A. Ackerman & Lauren E. Pinson 14, Gary is Director of the Center for Terrorism and Intelligence Studies, Lauren is Senior Researcher and Project Manager for the National Consortium for the Study of Terrorism and Responses of Terrorism, An Army of One: Assessing CBRN Pursuit and Use by Lone Wolves and Autonomous Cells, Terrorism and Political Violence, Volume 26, Issue 1

The first question to answer is whence the concerns about the nexus between CBRN weapons and isolated actors come and whether these are overblown. The general threat of mass violence posed by lone wolves and small autonomous cells has been detailed in accompanying issue contributions, but the potential use of CBRN weapons by such perpetrators presents some singular features that either amplify or supplement the attributes of the more general case and so are deserving of particular attention. Chief among these is the impact of rapid technological development. Recent and emerging advances in a variety of areas, from synthetic biology 3 to nanoscale engineering, 4 have opened doors not only to new medicines and materials, but also to new possibilities for malefactors to inflict harm on others. What is most relevant in the context of lone actors and small autonomous cells is not so much the pace of new invention, but rather the commercialization and consumerization of CBRN weapons-relevant technologies. This process often entails an increase in the availability and safety of the technology, with a concurrent diminution in the cost, volume, and technical knowledge required to operate it. Thus, for example, whereas fifty years ago producing large quantities of certain chemical weapons might have been a dangerous and inefficient affair requiring a large plant, expensive equipment, and several chemical engineers, with the advent of chemical microreactors, 5 the same processes might be accomplished far more cheaply and safely on a desktop assemblage, purchased commercially and monitored by a single chemistry graduate student.

The rapid global spread and increased user-friendliness of many technologies thus represents a potentially radical shift from the relatively small scale of harm a single individual or small autonomous group could historically cause. 6 From the limited reach and killing power of the sword, spear, and bow, to the introduction of dynamite and eventually the use of our own infrastructures against us (as on September 11), the number of people that an individual who was unsupported by a broader political entity could kill with a single action has increased from single digits to thousands. Indeed, it has even been asserted that “over time … as the leverage provided by technology increases, this threshold will finally reach its culmination—with the ability of one man to declare war on the world and win.” 7 Nowhere is this trend more perceptible in the current age than in the area of unconventional weapons.

These new technologies do not simply empower users on a purely technical level. Globalization and the expansion of information networks provide new opportunities for disaffected individuals in the farthest corners of the globe to become familiar with core weapon concepts and to purchase equipment—online technical courses and eBay are undoubtedly a boon to would-be purveyors of violence. Furthermore, even the most solipsistic misanthropes, people who would never be able to function socially as part of an operational terrorist group, can find radicalizing influences or legitimation for their beliefs in the maelstrom of virtual identities on the Internet.

All of this can spawn, it is feared, a more deleterious breed of lone actors, what have been referred to in some quarters as “super-empowered individuals.” 8 Conceptually, super-empowered individuals are atomistic game-changers, i.e., they constitute a single (and often singular) individual who can shock the entire system (whether national, regional, or global) by relying only on their own resources. Their core characteristics are that they have superior intelligence, the capacity to use complex communications or technology systems, and act as an individual or a “lone-wolf.” 9 The end result, according to the pessimists, is that if one of these individuals chooses to attack the system, “the unprecedented nature of his attack ensures that no counter-measures are in place to prevent it. And when he strikes, his attack will not only kill massive amounts of people, but also profoundly change the financial, political, and social systems that govern modern life.” 10 It almost goes without saying that the same concerns attach to small autonomous cells, whose members' capabilities and resources can be combined without appreciably increasing the operational footprint presented to intelligence and law enforcement agencies seeking to detect such behavior.

With the exception of the largest truck or aircraft bombs, the most likely means by which to accomplish this level of system perturbation is through the use of CBRN agents as WMD. On the motivational side, therefore, lone actors and small autonomous cells may ironically be more likely to select CBRN weapons than more established terrorist groups—who are usually more conservative in their tactical orientation—because the extreme asymmetry of these weapons may provide the only subjectively feasible option for such actors to achieve their grandiose aims of deeply affecting the system. The inherent technical challenges presented by CBRN weapons may also make them attractive to self-assured individuals who may have a very different risk tolerance than larger, traditional terrorist organizations that might have to be concerned with a variety of constituencies, from state patrons to prospective recruits. 11 Many other factors beyond a “perceived potential to achieve mass casualties” might play into the decision to pursue CBRN weapons in lieu of conventional explosives, 12 including a fetishistic fascination with these weapons or the perception of direct referents in the would-be perpetrator's belief system.

Others are far more sanguine about the capabilities of lone actors (or indeed non-state actors in general) with respect to their potential for using CBRN agents to cause mass fatalities, arguing that the barriers to a successful large-scale CBRN attack remain high, even in today's networked, tech-savvy environment. 13 Dolnik, for example, argues that even though homegrown cells are “less constrained” in motivations, more challenging plots generally have an inverse relationship with capability, 14 while Michael Kenney cautions against making presumptions about the ease with which individuals can learn to produce viable weapons using only the Internet. 15 However, even most of these pundits concede that low-level CBR attacks emanating from this quarter will probably lead to political, social, and economic disruption that extends well beyond the areas immediately affected by the attack. This raises an essential point with respect to CBRN terrorism: irrespective of the harm potential of CBRN weapons or an actor's capability (or lack thereof) to successfully employ them on a catastrophic scale, these weapons invariably exert a stronger psychological impact on audiences—the essence of terrorism—than the traditional gun and bomb. This is surely not lost on those lone actors or autonomous cells who are as interested in getting noticed as in causing casualties.

Proven Capability and Intent

While legitimate debate can be had as to the level of potential threat posed by lone actors or small autonomous cells wielding CBRN weapons, possibly the best argument for engaging in a substantive examination of the issue is the most concrete one of all—that these actors have already demonstrated the motivation and capability to pursue and use CBRN weapons, in some cases even close to the point of constituting a genuine WMD threat. In the context of bioterrorism, perhaps the most cogent illustration of this is the case of Dr. Bruce Ivins, the perpetrator behind one of the most serious episodes of bioterrorism in living memory, the 2001 “anthrax letters,” which employed a highly virulent and sophisticated form of the agent and not only killed five and seriously sickened 17 people, but led to widespread disruption of the U.S. postal services and key government facilities. 16

Other historical cases of CBRN pursuit and use by lone actors and small autonomous cells highlight the need for further exploration. Among the many extant examples: 17

Thomas Lavy was caught at the Alaska-Canada border in 1993 with 130 grams of 7% pure ricin. It is unclear how Lavy obtained the ricin, what he planned to do with it, and what motivated him.

In 1996, Diane Thompson deliberately infected twelve coworkers with shigella dysenteriae type 2. Her motives were unclear.

In 1998, Larry Wayne Harris, a white supremacist, was charged with producing and stockpiling a biological agent—bacillus anthracis, the causative agent of anthrax.

In 1999, the Justice Department (an autonomous cell sympathetic to the Animal Liberation Front) mailed over 100 razor blades dipped in rat poison to individuals involved in the fur industry.

In 2000, Tsiugio Uchinshi was arrested for mailing samples of the mineral monazite with trace amounts of radioactive thorium to several Japanese government agencies to persuade authorities to look into potential uranium being smuggled to North Korea.

In 2002, Chen Zhengping put rat poison in a rival snack shop's products and killed 42 people.

In 2005, 10 letters containing a radioactive substance were mailed to major organizations in Belgium including the Royal Palace, NATO headquarters, and the U.S. embassy in Brussels. No injuries were reported.

In 2011, federal agents arrested four elderly men in Georgia who were plotting to use ricin and explosives to target federal buildings, Justice Department officials, federal judges, and Internal Revenue Service agents.

Two recent events may signal an even greater interest in CBRN by lone malefactors. First, based on one assessment of Norway's Anders Breivik's treatise, his references to CBRN weapons a) suggest that CBRN weapons could be used on a tactical level and b) reveal (to perhaps previously uninformed audiences) that even low-level CBRN weapons could achieve far-reaching impacts driven by fear. 18 Whether or not Breivik would actually have sought or been able to pursue CBRN, he has garnered a following in several (often far-right) extremist circles and his treatise might inspire other lone actors. Second, Al-Qaeda in the Arabian Peninsula (AQAP) released two issues of Inspire magazine in 2012. Articles, on the one hand, call for lone wolf jihad attacks to target non-combatant populations and, on the other, permit the use of chemical and biological weapons. The combination of such directives may very well influence the weapon selection of lone actor jihadists in Western nations. 19

Scenario 2 is health
Repudiating the Al-Marri decision is key to avoid rollback of protection against humanitarian organaizations working abroad

Vladeck, 8

(Law Prof-American, Brief for Amici Curiae Professors of Constitutional Law and of the Federal Courts in Support of the Petition for a Writ of Certiorari, Al Marri v. Pucciarelli, 10/23, WestLaw)

Amici curiae listed in Appendix A are professors of constitutional law and of the federal courts who hold divergent views on many issues, including different views as to the best and most appropriate ways to resolve the important questions presented by this case. Although they do hold to different views, amici nevertheless come together here to urge the Court to grant the Petition for a Writ of Certiorari so that the Court may address and decide as soon as practicable the significant and unsettled questions presented. Amici uniformly share the belief that it is in the nation's interest that the Court do so. The Court has to date had only a few occasions to consider the application of constitutional principles to the exigencies of the war on terrorism presently being waged by the United States. And in the few cases this Court has decided, it has not fully addressed the basic national security issues and questions as to individual rights presented here. Until the Court does address those issues, the significant disagreements among judges in the lower federal courts on those important questions will continue. That will leave the Government and individuals alike without guidance as to the limits of *2 the authority of the Executive to detain United States citizens and lawful aliens as enemy combatants within the territorial United States. They will be left without such guidance while the war on terrorism and the detention of citizens and lawful aliens as enemy combatants continue. SUMMARY OF ARGUMENT The decisions of the courts below raise significant issues as to the proper scope of the Executive's domestic military detention authority under both the Authorization for Use of Military Force (the “AUMF”), Pub. L. No. 107-40, 115 Stat. 224 (2001) and the United States Constitution. They also implicate the individual liberties of anyone potentially falling within the Government's claimed detention authority. In its few prior decisions related to the war on terrorism, the Court has not yet addressed these crucial questions of Executive authority and individual liberty, and its guidance on those issues is needed. Such guidance is necessary both to afford the Government guideposts as to the appropriate scope of its detention authority and to provide it with the option to seek additional legislation if needed. A decision of the Court is likewise essential for Petitioner to determine whether his indefinite detention without trial is warranted and to avoid prejudice should there ultimately be further proceedings on remand to the district court. The guidance is also necessary for those persons, citizens and non-citizens alike, who the Government might target for detention, to assure that their rights to individual liberty are protected, consistent with the need to address the threat posed by international terrorism. Such guidance is needed *3 all the more because the decision below of the Fourth Circuit is inconsistent with an earlier holding of the Second Circuit that enemy combatant status is not appropriate on similar facts. ARGUMENT I. This Case Implicates Both Important National Security and Individual Liberty Interests Much of this Court's precedent defining the reach of Executive power in times of war emerged during the course, or in the wake, of traditionally fought conflicts, such as the Civil War and World War II. As evidenced here, the attacks of September 11, 2001 and the Government's response have raised substantial new questions concerning the relationship between the Executive's ability to conduct a non-traditional war against a terrorist organization not under the control of another sovereign, such as al Qaeda, and this nation's historical commitment to basic individual rights. A. National Security The September 11, 2001 attacks made it overwhelmingly clear that “we live in an age where thousands of human beings can be slaughtered by a single action and where large swaths of urban landscape can be leveled in an instant. If the past was a time of danger for this country, it remains no more than prologue for the threats the future holds.” Al-Marri v. Pucciarelli, 534 F.3d 213, 293 (4th Cir. 2008) (Wilkinson, J., concurring in part and dissenting in part); see Boumediene v. Bush, 553 U.S. ___, 128 S. Ct. 2229, 2294 (2008) (Scalia, J., *4 dissenting) (“[O]ne need only walk about buttressed and barricaded Washington, or board a plane anywhere in the country, to know that the threat is a serious one.”). In response to these “acts of treacherous violence,” Congress enacted the AUMF, which authorized the President to “use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed or aided the terrorist attacks” or “harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.” AUMF § 2(a), 115 Stat. at 224. The purpose of the legislation was, and remains, twofold - to punish those involved in the September 11 attacks and to prevent similar catastrophic attacks in the future. See id. One incident of the war on terrorism has been the potentially indefinite detention of those considered by the Executive to be enemy combatants in that war. See Hamdi v. Rumsfeld, 542 U.S. 507, 518 (2004) (plurality) (“The capture and detention of lawful combatants and the capture, detention, and trial of unlawful combatants, by ‘universal agreement and practice,’ are ‘important incident[s] of war.’ ” (quoting Ex parte Quirin, 317 U.S. 1, 28, 30 (1942))). “The purpose of detention is to prevent captured individuals from returning to the field of battle and taking up arms once again.” Hamdi, 542 U.S. at 518 (citing Yasmin Naqvi, Doubtful Prisoner-of-War Status, 84 Int'l Rev. Red Cross 571, 572 (2002)). In Hamdi, this Court found that such domestic military detention is authorized for citizens captured on a battlefield outside the territorial United States whom the Government alleges were *5 “part of or supporting forces hostile to the United States or coalition partners” in Afghanistan and “who engaged in armed conflict.” Hamdi, 542 U.S. at 516 (internal quotation marks omitted). However, this Court has not, to date, considered the circumstances, if any, under which domestic detention is proper for other categories of individuals who are purported enemy combatants, including those lawfully within the United States at the time of their arrest. Granting certiorari here as to that question would permit the Court to provide necessary guidance that could have a significant impact on vital questions of national security. Specifically, this case presents the Court with the opportunity to provide guidance on the scope of detention authority provided to the President by the AUMF and the Constitution to incarcerate and detain United States citizens and lawful resident aliens as enemy combatants, and on how the substantive law of war should be applied domestically in view of the “realities” of modern warfare against global terrorist organizations. This case raises questions about enemy combatant classification, including whether it is essential that an individual have taken up arms before he can be classified as an enemy combatant and whether the historical practice of designating as enemy combatants only those captured while fighting for the military arm of a nation with which the United States is at war should or should not be extended to encompass citizens or lawfully resident aliens alleged to be members of or associated with international terrorist organizations. *6 B. Individual Liberty At the same time that it presents such significant national security issues, the Petition implicates the most basic of civil liberties: the right to be free from confinement and the right to basic procedural protections guaranteed by the Constitution. See Hamdi, 542 U.S. at 554-55 (Scalia, J., dissenting) (“The very core of liberty secured by our Anglo-Saxon system of separated powers has been freedom from indefinite imprisonment at the will of the Executive.”); Boumediene, 128 S. Ct. at 2246-47 (“[E]very person restrained of his liberty is entitled to an inquiry into the lawfulness of such restraint, and to a removal thereof if unlawful ….” (quoting 3 Jonathan Elliot, Debates in the Several State Conventions on the Adoption of the Federal Constitution 328 (2d ed. 1876))); see also Al-Marri, 534 F.3d at 217 (Motz, Jo, concurring in the judgment) (“For over two centuries of growth and struggle, peace and war, the Constitution has secured our freedom through the guarantee that, in the United States, no one will be deprived of liberty without due process of law.”); id. at 295 (Wilkinson, J., concurring in part and dissenting in part) (“The military detention of American citizens or aliens lawfully within this country is a huge step.”).2 It presents *7 squarely the question of whether and, if so, under what circumstances, United States citizens and lawful resident aliens may properly be taken into custody on United States soil and may be deprived of liberty without criminal charge or trial based upon the Executive's assertion that they are enemy combatants. The resolution of those questions implicates the right of individuals to be free from indefinite military detention where there are functional courts that are fully competent to adjudicate any criminal case that might be brought against them. Just as there is a vital interest in protection against terrorist attacks, there is a vital national interest in preserving basic constitutional rights. *8 Amici submit that such questions as to national security and individual liberties should not be left undecided by this Court during the ongoing war on terrorism. II. The Supreme Court's Decisions in Post-9/11 Detention Cases - and the Decisions of the Lower Courts - Have Left These Questions Unresolved Rather than resolving these issues, this Court's prior pronouncements on related questions have sparked further disagreements among the lower courts. A. Hamdi v. Rumsfeld In 2004, the Court in Hamdi confronted the questions of whether the Executive has the authority to detain a United States citizen captured on a foreign battlefield and designated an enemy combatant by virtue of that citizen's participation in active combat against the United States on behalf of the Taliban, and, if so, what process he must be afforded in challenging his enemy combatant designation. Hamdi, 542 U.S. at 516, 524. A plurality of the Court concluded that, by enacting the AUMF, Congress had clearly authorized the President to designate as an enemy combatant, and to detain in the United States, individuals in the “the limited category” of persons like Hamdi - U.S. citizens affiliated with the Taliban and captured on the battlefield. Id. at 518. The Court concluded that such authorization was fully consistent with the law of war, which provides the framework for the Court's *9 analysis of Congress's grant of detention authority. Id. at 521. The plurality also considered Hamdi's argument that the prospect of indefinite detention that he faced was not authorized by Congress. Although the Court was not unsympathetic, see id. at 520 (“We recognize that the national security underpinnings of the ‘war on terror,’ although crucially important, are broad and malleable” and that “[t]he prospect Hamdi raises is therefore not farfetched.”), it concluded that such a prospect could provide no basis for relief, as the United States was, at that time, actively involved in combat against the Taliban. But the Court added that, if a particular conflict was so unlike those on which law of war principles are based, reliance on traditional principles of war could become impracticable. Id. at 521. In holding that Hamdi's detention was justified, the Hamdi plurality considered the long-recognized principle that United States citizens not in the military may not be subjected to military jurisdiction in a state “where the courts are open and their process unobstructed.” Ex parte Milligan, 71 U.S. (4 Wall.) 2, 121 (1866). It concluded that such a principle was limited by this Court's opinion in Ex parte Quirin, which held that an individual who claimed to be a United States citizen and who was captured in this country in the act of sabotage on behalf of the Nazi war effort could, consistent with the law of war, be subject to trial and punishment by a military tribunal, rather than a court. See Quirin, 317 U.S. at 37-38 (“Citizens who associate themselves with the military arm of the enemy *10 government, and with its aid, guidance and direction enter this country bent on hostile acts, are enemy belligerents within the meaning of the … law of war.”.); Hamdi, 542 U.S. at 522-23.3 According to the Hamdi plurality, the Milligan Court's requirement that the petitioner be afforded a criminal, rather than military, trial was distinguishable because “repeated explanations that Milligan was not a *11 prisoner of war suggest that had these different circumstances been present he could have been detained under military authority for the duration of the conflict ….” Id. at 522.4 While settling those questions, the Hamdi Court refrained from deciding whether the AUMF authorizes the detention of anyone outside the “limited category” considered in Hamdi. Left undecided was the vital question here of whether those United States citizens or lawful resident aliens who are alleged to be members of al Qaeda sent to the United States to conduct terrorist attacks, but who have not taken up arms against United States troops, may be held without trial as enemy combatants. The Court did not determine whether the law of war would permit classification of such persons as enemy combatants in the first instance, and if not, whether Congress can statutorily expand the definition of enemy combatant beyond that previously recognized in the context of traditional warfare. Also left open was the question of whether the prospect of an endless conflict with al Qaeda - a *12 conflict that the Government in Hamdi recognized “is unlikely to end with a formal cease-fire agreement,” id. at 520 - alters the traditional understanding that military detention can last for the duration of active hostilities.5 B. Padilla I On the same day it decided Hamdi, the Court issued its opinion in Rumsfeld v. Padilla, 542 U.S. 426 (2004) (“Padilla I”). Like the petitioner in Hamdi, Jose Padilla was a United States citizen designated as an enemy combatant; however Padilla was apprehended not on a foreign battlefield, but after his legal re-entry into the United States, and was initially detained as a material witness in connection with the September 11 terrorist attacks. A majority of the Court reached only the jurisdictional question in the case, leaving for another day the critical issue of whether the AUMF provides the authorization required by the Non-Detention Act, 18 U.S.C. § 4001(a) (2000), for the detention of a United States citizen who is apprehended on United States soil. Padilla I 542 U.S. at 430; see also Padilla v. Rumsfeld, 352 F.3d 695, 724 (2d Cir. 2003). Four dissenting Justices (Stevens, Souter, Ginsburg and Breyer, JJ.) would *13 have reached the merits and expressly declared that “the Non-Detention Act … prohibits - and the [AUMF] … does not authorize - the protracted, incommunicado detention of American citizens arrested in the United States.” Padilla I, 542 U.S. at 464 n.8 (Stevens, J., dissenting). Amici submit that those vital issues left undecided in Hamdi and Padilla I should now be addressed by the Court for the good of the nation and its citizens and those aliens lawfully resident here. As the multiple decisions by the en banc Fourth Circuit below suggest, these questions have divided - and will continue to divide - even the most thoughtful jurists until this Court has handed down its own decision. C. The Decision Below In its decision below, the Fourth Circuit considered en banc the questions left open by this Court. Its resulting opinions offer a thoughtful discussion of all issues but fall well short of the clear guidance that is needed from this Court on such important questions. Five of the nine sitting judges held that the AUMF authorized the President to detain Petitioner if the allegations against him are true6 and five *14 judges held that, assuming that Congress had authorized Petitioner's detention, he has nevertheless been afforded insufficient process.7 Al-Marri, 534 F.3d at 216 (per curiam). Illustrating the difficulty of the issues presented and the need for this Court's guidance, Judge Motz's concurrence in the judgment adopted two guiding principles: (1) the courts look to law-of-war principles to determine who fits within the legal category of enemy combatant; and (2) following the law of war, Hamdi and Padilla v. Hanft, 423 F.3d 386 (4th Cir. 2005) rest enemy combatant status on affiliation with the military arm of an enemy nation. Al-Marri, 534 F.3d at 231 (Motz, Jo, concurring in the judgment). Following these principles, Judge Motz concluded that neither the AUMF nor the Constitution permit the indefinite military detention of Petitioner.8 At the same time, Judges Williams and Wilkinson found the opposite, that the AUMF *15 fully authorizes Petitioner's detention. In doing so, Judge Williams distilled from Hamdi and Quirin a definition of “enemy combatant” as one who “attempts or engages in belligerent acts against the United States, either domestically or in a foreign combat zone … on behalf of an enemy force.” Id. at 285 (Williams, J., concurring in part and dissenting in part). Because Judge Williams concluded that the AUMF authorized the use of force against organizations as well as nation-states, her definition of enemy combatant “requires neither an affiliation with an enemy nation nor capture on a battlefield.” Id. at 243 (Motz, J., concurring in the judgment); see also id. at 286 (Williams, J., concurring in part and dissenting in part). As still another view, Judge Wilkinson consulted the traditional law of war, but in recognition of the changed circumstances of modern warfare, identified three criteria for making the enemy combatant determination. He defined an enemy combatant as “a person who knowingly plans or engages in conduct that harms or aims to harm persons or property for the purpose of furthering military goals of an enemy nation or organization.” Id. at 325 (Wilkinson, J., concurring in part and dissenting in part). Compounding the uncertainty, the Fourth Circuit's holdings in Padilla v. Hanft and Al-Marri are at odds with the Second Circuit's analysis in Padilla v. Rumsfeld. On the one hand, the Fourth Circuit has interpreted the AUMF as having authorized the military detention of a United States citizen after lawful re-entry into the United States who was alleged, among other things, to have taken up arms against the United States in Afghanistan, Padilla v. Hanft, 423 F.3d at 397, as well as the *16 military detention of a lawful United States resident accused of acting as an al Qaeda sleeper agent in the United States. Al-Marri, 534 F.3d at 216 (per curiam). On the other hand, the Second Circuit has held that the AUMF fails to provide the express authorization required by the Non-Detention Act for the military detention of a United States citizen seized in the United States and accused of engaging in “war-like acts” against the United States and associating with al Qaeda. Padilla v. Rumsfeld, 352 F.3d at 724. Plainly, the uncertainty resulting from the multiple Fourth Circuit opinions and the differing approaches between Circuits should be resolved. Whether incarceration and indefinite detention of a United States citizen or lawful resident alien is sanctioned under the law of the United States should not turn on whether the detainee was held in Virginia or New York. III. This Case Should Be Heard Now Because the further proceedings envisioned by the Fourth Circuit on remand would only delay final resolution by this Court of the important issues presented here, amici urge that the Court take the case now.9 *17 This Court has long held that where the lower court has decided a significant and clear-cut issue of law, certiorari may be granted, even where the appeal may be technically interlocutory. This is particularly true where the decision, left unreviewed, would have immediate consequences for the petitioner, see, e.g., Mazurek v. Armstrong, 520 U.S. 968, 975-76 (1997), or where the Court's intercession may serve to finally resolve the litigation. See, e.g., F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004); Central Bank of Denver, N.A. v. First Interstate Bank of Denver, 511 U.S. 164 (1994). There can be no doubt as to the significance of the issues of law presented. The case raises questions that are “of profound importance to the Nation,” and as to which decision should not be delayed. Padilla I, 542 U.S. at 455 (Stevens, J., dissenting); see also Quirin, 317 U.S. at 19 (“In view of the public importance of the questions raised by their petitions and of the duty which rests on the courts, in time of war as well as in time of peace, to preserve unimpaired the constitutional safeguards of civil liberty, and because in our opinion the public interest required that we consider and decide those *18 questions without any avoidable delay ….”). Among other consequences, if this Court determines that the detention of an individual in Petitioner's circumstances is inconsistent with the AUMF, the law of war, or the U.S. Constitution, the military may lack the ability to detain members of al Qaeda who lawfully enter the United States with the intention to engage in terrorist acts. In response, Congress might seek to remedy whatever defects the Court identifies - by, for example, amending the AUMF, see Al-Marri, 534 F.3d at 239 (Motz, J., concurring in the judgment). The Court's decision as to the scope of the Executive's domestic detention authority also could have significant consequences for members of the United States military, including non-combatants, as well as for civilians abroad. To the extent that the law of war and its core conceptions of the battlefield and combatancy are clarified to embrace modern-day threats, it will better enable the Executive and the Armed Forces to implement policies that respect the legal limits imposed by Congress and the Constitution.10 Moreover, in the absence of greater clarity, United States citizens abroad who have not taken up arms but are members of organizations to which foreign governments are hostile could be detained in foreign nations indefinitely. As this Court emphasized in Hamdi, “the risk of erroneous *19 deprivation of a citizen's liberty in the absence of sufficient process here is very real.” See Hamdi, 542 U.S. at 530 (citing Brief for AmeriCares et al. as Amici Curiae 13-22 (noting the ways in which “[t]he nature of humanitarian relief work and journalism presents significant risk of mistaken military detentions”); see also Al-Marri, 534 F.3d at 236 (Motz, J., concurring in the judgment) (“[A] rule permitting indefinite military detention of members of a ‘terrorist’ organization as enemy combatants … could well endanger citizens of this country or our allies. For example, a nation could employ this rule to treat American members of an environmental group, which it regards as a terrorist organization, as enemy combatants ….”). A prompt decision by this Court is also of great importance to Petitioner, both because he has been detained without trial for over five years, and because he has been classified as an enemy combatant and the Executive may well take the position that, absent a formal ceasefire with al Qaeda, such classification entitles it to detain him for life. See Hamdi, 542 U.S. at 520.11 *20 Although not focused on the domestic detention of enemy combatants, in Boumediene, this Court found that the liberty interest at stake for an enemy combatant being detained weighs heavily against waiting for the results of a remand to lower courts on the issue of adequacy of process. Boumediene, 128 S. Ct. at 2263. A majority of the Court concluded that “the costs of further delay substantially outweigh any benefits of remanding,” id., though it left the issue of whether the President has authority to detain Guantanamo prisoners for the district courts to decide in the first instance. Id. at 2276. If this Court were to elect to await the results of the remand, Petitioner could also be substantially prejudiced if forced to participate before the district court in a habeas proceeding that could later be found to be constitutionally insufficient. First, if subject to the hearing prescribed by Judge Traxler - a process that has been described as one that “will leave the district court with more questions, than answers,” Al-Marri, 534 F.3d at 277 (Gregory, J., concurring in the judgment) - Petitioner's chance of *21 being designated an enemy combatant is naturally greater than it would be if he were provided the full panoply of procedural protections associated with the truth-seeking process of a criminal trial - usually basic protections such as the right to cross examine, limitations on the use of hearsay, and trial by jury. And, indeed, even if these procedural obstacles could be surmounted, and Petitioner were to prevail in the habeas proceeding on remand, he could be prejudiced. As it did with Padilla, the Government could elect to prosecute Petitioner in a federal court, except that unlike the ordinary trial, the Government would have the benefit of a preview of Petitioner's defense, based on the evidence adduced during the course of his habeas process. A further compelling reason for the Court to take the case now is that it could then address the central question of individual liberty posed here for all United States citizens and lawful resident aliens: will the United States Government continue to be free to detain citizens or lawful aliens as enemy combatants without trial based on its unreviewed decision that such individuals are enemy combatants? If the Executive has such authority, this Court should so decide and provide guidance as to its limits. But, if such authority is not supportable under statute or the Constitution, it should be denied to the Government as a protection of individual liberty. CONCLUSION The Petition should be granted because the issues presented by this case are of great importance to the Nation and to Petitioner, and they can only be resolved by this Court.
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International humanitarian law allows that health care must be provided without discrimination or adverse distinction64 and that health personnel may not be required to treat with adverse distinction.65 The Conventions clearly provide for the right to medical assistance which is unsurprising given the historical basis for the Conventions from the deserted wounded on the battlefield of Solferino. In international human rights law there is also a strong legal basis for upholding the right to access medical attention and fundamental health care. The right to life is a basic non-derogable tenet of human rights law66 and by inference, medical attention cannot be withheld in life threatening circumstances.67 The provision of healthcare is fundamental to the maintenance of the right to life. States have an obligation to take action to fulfil their obligation to allow their people to enjoy the realisation of the highest attainable standard of health care.',s This right is also enshrined in various regional instruments such as the African 1 Charter, and in particular in the Convention on "he Rights of the Child (Article 24). The right to health care includes safe access to health care services'1 and should be provided without discrimination.72

Attacks on health care personnel may constitute an arbitrary deprivation of life as prohibited under Article 3 of the Universal Declaration of Human Rights (UDHR) and Article 6 of the International Covenant on Civil and Political Rights7' and it is possible to argue that the above-mentioned rights to health care and the obligation on a State not to deny or limit access may be breached where attacks on medical personnel would deny citizens treatment.

Violence against the wounded, health care workers, or medical facilities will not always be targeted and intentional and in such cases may not violate principles of IHL. All medical personnel and objects should be clearly marked with the protective emblems although a failure to do so does not negate their protection. There is an obligation on warring parties to undertake all possible precaution to verify that the object of attack is not subject to special protection74 and to minimise incidental damage and injur)1.75 All attacks must comply with the general IHL principles and be assessed in this context. Even if an attack fulfils the requirement of distinction and does not specifically target protected persons, it must conform with all other IHL principles including proportionality.7" military necessity77 and unnecessary suffering.78 Protected persons can only lose their protected status if they directly participate in hostilities. This may include the use of medical units to shelter able-bodied combatants, to store arms or ammunition, as military observation posts, as a shield for military action, for the transport of healthy troops, arms or munitions and the collection or transmission of military intelligence. Acts that do not negate protected status of medical personnel include carrying light individual weapons for self-defence or defence of the wounded and sick; the presence of, or escort by, military personnel or protection by sentries, and possession of small arms and ammunition taken from the wounded and sick and not yet handed over to the proper authority.79

However, any wilful killing, inhumane treatment or the causing of serious injury to a protected person constitutes a war crime under the Rome Statute, Articles 8(2)(i)–(iii). Equally attacks against medical personnel and facilities displaying the emblem constitute war crimes80 as do attacks against humanitarian personnel and material.

10.6 Conclusion

Today there is no doubt the IHL regime provides protection for both humanitarian workers and medical personnel. Yet increasingly these individuals and organisations are being targeted for attack fundamentally jeopardising relief operations and the provision of health care to populations affected by conflict and other situations of violence. States Parties to the Geneva Conventions have a responsibility under Common Article 1 to not only respect the law, but ensure respect for the law. Clearly, significantly more work needs to be done to promote and encourage respect for relief workers and medical personnel in conflict zones by all warring parties. Whilst increased prosecution of those accused of crimes such as attacking health care workers will not be the complete answer in itself, it would underscore the unacceptability of such crimes.

The ICRC ‘Health Care in Danger’ (HCiD) campaign offers an opportunity to further discuss, debate and identify additional measures that need to be taken in this area. Redressing some of the dangers faced by communities losing access to vital health care services is a topic worthy of further reflection as it currently remains a largely unrecognised humanitarian challenge. Recent images from Libya of desperate people in need of medical treatment and makeshift ambulances ferrying the wounded to often under-staffed and damaged hospitals may prompt more robust action by the international community. Health-care workers and volunteers who have striven in difficult and often dangerous circumstances to provide medical assistance to the wounded are sadly increasingly attacked. In a 4-day period alone, in May 2011, three Libyan Red Crescent ambulances were hit in three separate incidents, resulting in the death of a nurse and injuries to a patient and three volunteers.81 In total, five volunteers of the Libyan Red Crescent were killed while performing their duty in 2011; such high levels of loss clearly have a large impact on the capacity to service the needs of the civilian population and other protected people.82 The gravity of this issue was reflected in a resolution passed by the International Red Cross and Red Crescent Movement and all State parties to the Geneva Conventions at the 31st Conference in 2011.83

The ICRC recently launched a study into threats and violence affecting the delivery of health care in such situations.84 Carried out in 16 countries over 30 months it found 1,834 individuals were killed or injured in 655 violent incidents and identified patterns of attacks ranging from direct attacks on patients, medical personnel and facilities, to looting, kidnapping, arrests and denial of access to health care. However the implications of these statistics are more sobering when the research demonstrates that one single act of violence that damages a hospital or kills health-care workers has a knock-on effect, depriving many patients of needed medical treatment. For example, the study concludes that the killing of six ICRC and Red Cross nurses in Chechnya in 1996 resulted in an estimated 2,000 war-wounded being deprived of a year of needed surgical care.85 When such projections are multiplied, the reality can be disastrous with many thousands of people potentially deprived of essential medical care. This also includes basic services such as maternal and child care, access to specialist services for those suffering from chronic illnesses and the disruption of vital preventive programmes. These indirect implications of armed conflict require more attention.

Despite the significant advances made in the legal protection for humanitarian relief workers over the last 20 years and the existing protection for medical personnel in situations of armed conflict, there is much more that needs to be done. States Parties need to redress the impunity that surrounds attacks on relief personnel and material, as well as on medical personnel and facilities. To date, as far as the authors are aware, no criminal law cases have been brought against those who have launched attacks against humanitarian and medical personnel by either national or international justice systems. The HCiD programme established by the ICRC should be treated as a part of a broader effort to raise awareness and international mobilisation on this critical issue, with a particular focus on health as part of wider humanitarian assistance.

The capacity to deliver basic survival supplies and health care in situations of armed conflict and violence straddles the delicate balance between humanity and military necessity that is the essential aim of IHL. In the multi-dimensional conflicts witnessed today, the need to examine obligations found under human rights laws as well as IHL is crucial if the increased protection for humanitarian workers and their materials is to be achieved. Furthermore detailed evidence based studies, campaigns and academic discussion on the challenges faced by humanitarian workers and, in particular, the increased political nature of ‘aid’ is warranted. Prosecutions of those accused of breaching the existing rules pertaining to protections afforded to all humanitarian workers and their infrastructure could assist in highlighting the existing legal framework and the serious nature of such crimes. Protecting the ‘helpers’ needs to be an integral aspect of any discourse relating to protection during times of armed conflict—if not the repercussions for affected communities will be grave.

Conflict zones are prone to disastrous disease breakouts – lack of proper medical care is the death knell
ATHA, Advanced Training on Humanitarian Action, date assumed, 2008 “Public Health in Humanitarian Crises” http://www.atha.se/thematic-areas/public-health-humanitarian-crises

Armed conflict is a leading public health issue with an estimated 181,795,000 deaths caused by war and civil conflict injury in 2008 alone.1 While global data on mortality and morbidity rates related to armed conflict is difficult to assess, particularly with regards to deaths indirectly caused by conflict, conflict-specific reports have provided a more complete view of mortality in recent years. The World Health Organization’s data on cause-specific mortality estimates include war and civil conflict as direct causes of injury-related death; they do not articulate the numbers of disease-related deaths indirectly caused by conflict. Violence as well as disease, both communicable and non-communicable, impact all those affected by armed conflict: military, civilians, combatants, humanitarian actors, and others.

The Sphere Project, which was established in 1997, aims to improve public health in humanitarian crises. Their handbook, Humanitarian Charter and Minimum Standards in Humanitarian Response, provides guidance on minimum standards in: water supply, sanitation and hygiene promotion; food security and nutrition; shelter, settlement and non-food items; and health action. Although not legally required to do so, several humanitarian organizations have adopted the Sphere standards, resulting in a common understanding of care among organizations engaged in a shared environment and valuable assessments of their impact.

Violence-related mortality and disability are often quickly recognized as a direct result of armed conflict: those wounded on the battlefield or maimed by unexploded ordinances and land mines after the cessation of hostilities. Violence extends beyond the battlefield, however, as rape and sexual assault are rampant during wartime chaos. Victims face the threat of unwanted pregnancy, sexually transmitted disease, depression, psychical disability, and death. Accurate estimates of sexual violence are hard to gather due to the silence of many survivors; however, sexual violence was used as a weapon of war in past conflicts. Responding to this, the UN Security Council passed Resolution 1888 in September 2009 to condemn the use of sexual violence as a war tactic.

Violence and injury are not the only causes of concern. Communicable diseases have the potential to eradicate entire communities and can thrive in close quarters. As civilians flee from the front lines, refugee camps become increasingly strained and chances of infectious outbreaks grow exponentially. Over-crowding, and limited availability of potable water and sanitation have contributed to some of the worst outbreaks in history. The last few years have seen cholera and other infectious diseases, such as meningitis and measles, flourish within refugee camps in Chad, Thailand, and Kenya. The UN High Commissioner for Refugees monitors refugee camps throughout the world and annually reports on whether the recognized camp standards for hygiene and health are met.

Conflicts are increasingly of a non-international character, as such, internally displaced persons (IDPs) have increased in number and the number of refugees has decreased. Additionally, there is a rise in those living in non-camp settings. Vaccination efforts coupled with the increased numbers opting out of camps, may aid in preventing violent outbreaks of disease; however, there remain other serious concerns with unique to non-international armed conflict. Access to vulnerable groups can be difficult, and the number of women, children, and older individuals affected by the conflict is high.

Non-communicable diseases tend to affect higher numbers of conflict survivors in prolonged conflict then in shorter bouts of conflict. These include mental health disorders, malnourishment, cancers, and other ailments. Prolonged malnutrition and starvation can lead to impaired brain development in children in addition to death in the general population. Depression and Post-traumatic Stress Disorder may lead to suicide or addictive behaviors (drug and alcohol abuse, smoking), which in turn lead to cancers and other imbalances in the body. It may take several years after the conflict for non-communicable diseases to take hold in the body; as such, the widespread impact of conflict in this way can be overlooked in most morbidity statistics.

Inaccessible facilities and lowered standards of care wreak havoc on populations, no matter the intensity of the violence. Untreated wounds risk infection, communicable diseases risk spreading, and non-communicable diseases worsen without treatment. Depending on the type of armed conflict and the availability of aid, the public health of an affected population may fluctuate at different rates.

The duration and location of the conflict, regardless of its status as international or non-international, also impacts the severity of the public health situation. Wealthy countries may have the ability to bounce back from short bouts of conflict in time; however, prolonged periods of armed conflict and violence have the potential to destabilize populations for generations in both wealthy and developing countries. Developing countries have the most difficult time in recovering from conflicts and even those of short duration can leave large disruptions in national health. Low-income areas with low life expectancies see infectious diseases and neonatal disorders as the largest cause of excess mortality.2
New zoonotic diseases are categorically different, risk breakout and cause extinction – populations who lack basic treatment are uniquely at risk

Quammen, award-winning science writer, long-time columnist for Outside magazine, writer for National Geographic, Harper's, Rolling Stone, the New York Times Book Review and others, 9/29/2012
(David, “Could the next big animal-to-human disease wipe us out?,” The Guardian, pg. 29, Lexis) 

Infectious disease is all around us. It's one of the basic processes that ecologists study, along with predation and competition. Predators are big beasts that eat their prey from outside. Pathogens (disease-causing agents, such as viruses) are small beasts that eat their prey from within. Although infectious disease can seem grisly and dreadful, under ordinary conditions, it's every bit as natural as what lions do to wildebeests and zebras. But conditions aren't always ordinary.

Just as predators have their accustomed prey, so do pathogens. And just as a lion might occasionally depart from its normal behaviour - to kill a cow instead of a wildebeest, or a human instead of a zebra - so a pathogen can shift to a new target. Aberrations occur. When a pathogen leaps from an animal into a person, and succeeds in establishing itself as an infectious presence, sometimes causing illness or death, the result is a zoonosis.

It's a mildly technical term, zoonosis, unfamiliar to most people, but it helps clarify the biological complexities behind the ominous headlines about swine flu, bird flu, Sars, emerging diseases in general, and the threat of a global pandemic. It's a word of the future, destined for heavy use in the 21st century.

Ebola and Marburg are zoonoses. So is bubonic plague. So was the so-called Spanish influenza of 1918-1919, which had its source in a wild aquatic bird and emerged to kill as many as 50 million people. All of the human influenzas are zoonoses. As are monkeypox, bovine tuberculosis, Lyme disease, West Nile fever, rabies and a strange new affliction called Nipah encephalitis, which has killed pigs and pig farmers in Malaysia. Each of these zoonoses reflects the action of a pathogen that can "spillover", crossing into people from other animals.

Aids is a disease of zoonotic origin caused by a virus that, having reached humans through a few accidental events in western and central Africa, now passes human-to-human. This form of interspecies leap is not rare; about 60% of all human infectious diseases currently known either cross routinely or have recently crossed between other animals and us. Some of those - notably rabies - are familiar, widespread and still horrendously lethal, killing humans by the thousands despite centuries of efforts at coping with their effects. Others are new and inexplicably sporadic, claiming a few victims or a few hundred, and then disappearing for years.

Zoonotic pathogens can hide. The least conspicuous strategy is to lurk within what's called a reservoir host: a living organism that carries the pathogen while suffering little or no illness. When a disease seems to disappear between outbreaks, it's often still lingering nearby, within some reservoir host. A rodent? A bird? A butterfly? A bat? To reside undetected is probably easiest wherever biological diversity is high and the ecosystem is relatively undisturbed. The converse is also true: ecological disturbance causes diseases to emerge. Shake a tree and things fall out.

Michelle Barnes is an energetic, late 40s-ish woman, an avid rock climber and cyclist. Her auburn hair, she told me cheerily, came from a bottle. It approximates the original colour, but the original is gone. In 2008, her hair started falling out; the rest went grey "pretty much overnight". This was among the lesser effects of a mystery illness that had nearly killed her during January that year, just after she'd returned from Uganda.

Her story paralleled the one Jaap Taal had told me about Astrid, with several key differences - the main one being that Michelle Barnes was still alive. Michelle and her husband, Rick Taylor, had wanted to see mountain gorillas, too. Their guide had taken them through Maramagambo Forest and into Python Cave. They, too, had to clamber across those slippery boulders. As a rock climber, Barnes said, she tends to be very conscious of where she places her hands. No, she didn't touch any guano. No, she was not bumped by a bat. By late afternoon they were back, watching the sunset. It was Christmas evening 2007.

They arrived home on New Year's Day. On 4 January, Barnes woke up feeling as if someone had driven a needle into her skull. She was achy all over, feverish. "And then, as the day went on, I started developing a rash across my stomach." The rash spread. "Over the next 48 hours, I just went down really fast."

By the time Barnes turned up at a hospital in suburban Denver, she was dehydrated; her white blood count was imperceptible; her kidneys and liver had begun shutting down. An infectious disease specialist, Dr Norman K Fujita, arranged for her to be tested for a range of infections that might be contracted in Africa. All came back negative, including the test for Marburg.

Gradually her body regained strength and her organs began to recover. After 12 days, she left hospital, still weak and anaemic, still undiagnosed. In March she saw Fujita on a follow-up visit and he had her serum tested again for Marburg. Again, negative. Three more months passed, and Barnes, now grey-haired, lacking her old energy, suffering abdominal pain, unable to focus, got an email from a journalist she and Taylor had met on the Uganda trip, who had just seen a news article. In the Netherlands, a woman had died of Marburg after a Ugandan holiday during which she had visited a cave full of bats.

Barnes spent the next 24 hours Googling every article on the case she could find. Early the following Monday morning, she was back at Dr Fujita's door. He agreed to test her a third time for Marburg. This time a lab technician crosschecked the third sample, and then the first sample.

The new results went to Fujita, who called Barnes: "You're now an honorary infectious disease doctor. You've self-diagnosed, and the Marburg test came back positive."

The Marburg virus had reappeared in Uganda in 2007. It was a small outbreak, affecting four miners, one of whom died, working at a site called Kitaka Cave. But Joosten's death, and Barnes's diagnosis, implied a change in the potential scope of the situation. That local Ugandans were dying of Marburg was a severe concern - sufficient to bring a response team of scientists in haste. But if tourists, too, were involved, tripping in and out of some python-infested Marburg repository, unprotected, and then boarding their return flights to other continents, the place was not just a peril for Ugandan miners and their families. It was also an international threat.

The first team of scientists had collected about 800 bats from Kitaka Cave for dissecting and sampling, and marked and released more than 1,000, using beaded collars coded with a number. That team, including scientist Brian Amman, had found live Marburg virus in five bats.

Entering Python Cave after Joosten's death, another team of scientists, again including Amman, came across one of the beaded collars they had placed on captured bats three months earlier and 30 miles away.

"It confirmed my suspicions that these bats are moving," Amman said - and moving not only through the forest but from one roosting site to another. Travel of individual bats between far-flung roosts implied circumstances whereby Marburg virus might ultimately be transmitted all across Africa, from one bat encampment to another. It voided the comforting assumption that this virus is strictly localised. And it highlighted the complementary question: why don't outbreaks of Marburg virus disease happen more often? Marburg is only one instance to which that question applies. Why not more Ebola? Why not more Sars?

In the case of Sars, the scenario could have been very much worse. Apart from the 2003 outbreak and the aftershock cases in early 2004, it hasn't recurred. . . so far. Eight thousand cases are relatively few for such an explosive infection; 774 people died, not 7 million. Several factors contributed to limiting the scope and impact of the outbreak, of which humanity's good luck was only one. Another was the speed and excellence of the laboratory diagnostics - finding the virus and identifying it. Still another was the brisk efficiency with which cases were isolated, contacts were traced and quarantine measures were instituted, first in southern China, then in Hong Kong, Singapore, Hanoi and Toronto. If the virus had arrived in a different sort of big city - more loosely governed, full of poor people, lacking first-rate medical institutions - it might have burned through a much larger segment of humanity.

One further factor, possibly the most crucial, was inherent in the way Sars affects the human body: symptoms tend to appear in a person before, rather than after, that person becomes highly infectious. That allowed many Sars cases to be recognised, hospitalised and placed in isolation before they hit their peak of infectivity. With influenza and many other diseases, the order is reversed. That probably helped account for the scale of worldwide misery and death during the 1918-1919 influenza. And that infamous global pandemic occurred in the era before globalisation. Everything nowadays moves around the planet faster, including viruses. When the Next Big One comes, it will likely conform to the same perverse pattern as the 1918 influenza: high infectivity preceding notable symptoms. That will help it move through cities and airports like an angel of death.

The Next Big One is a subject that disease scientists around the world often address. The most recent big one is Aids, of which the eventual total bigness cannot even be predicted - about 30 million deaths, 34 million living people infected, and with no end in sight. Fortunately, not every virus goes airborne from one host to another. If HIV-1 could, you and I might already be dead. If the rabies virus could, it would be the most horrific pathogen on the planet. The influenzas are well adapted for airborne transmission, which is why a new strain can circle the world within days. The Sars virus travels this route, too, or anyway by the respiratory droplets of sneezes and coughs - hanging in the air of a hotel corridor, moving through the cabin of an aeroplane - and that capacity, combined with its case fatality rate of almost 10%, is what made it so scary in 2003 to the people who understood it best.

Human-to-human transmission is the crux. That capacity is what separates a bizarre, awful, localised, intermittent and mysterious disease (such as Ebola) from a global pandemic. Have you noticed the persistent, low-level buzz about avian influenza, the strain known as H5N1, among disease experts over the past 15 years? That's because avian flu worries them deeply, though it hasn't caused many human fatalities. Swine flu comes and goes periodically in the human population (as it came and went during 2009), sometimes causing a bad pandemic and sometimes (as in 2009) not so bad as expected; but avian flu resides in a different category of menacing possibility. It worries the flu scientists because they know that H5N1 influenza is extremely virulent in people, with a high lethality. As yet, there have been a relatively low number of cases, and it is poorly transmissible, so far, from human to human. It'll kill you if you catch it, very likely, but you're unlikely to catch it except by butchering an infected chicken. But if H5N1 mutates or reassembles itself in just the right way, if it adapts for human-to-human transmission, it could become the biggest and fastest killer disease since 1918.

It got to Egypt in 2006 and has been especially problematic for that country. As of August 2011, there were 151 confirmed cases, of which 52 were fatal. That represents more than a quarter of all the world's known human cases of bird flu since H5N1 emerged in 1997. But here's a critical fact: those unfortunate Egyptian patients all seem to have acquired the virus directly from birds. This indicates that the virus hasn't yet found an efficient way to pass from one person to another.

Two aspects of the situation are dangerous, according to biologist Robert Webster. The first is that Egypt, given its recent political upheavals, may be unable to staunch an outbreak of transmissible avian flu, if one occurs. His second concern is shared by influenza researchers and public health officials around the globe: with all that mutating, with all that contact between people and their infected birds, the virus could hit upon a genetic configuration making it highly transmissible among people.

"As long as H5N1 is out there in the world," Webster told me, "there is the possibility of disaster. . . There is the theoretical possibility that it can acquire the ability to transmit human-to-human." He paused. "And then God help us."

We're unique in the history of mammals. No other primate has ever weighed upon the planet to anything like the degree we do. In ecological terms, we are almost paradoxical: large-bodied and long-lived but grotesquely abundant. We are an outbreak.

And here's the thing about outbreaks: they end. In some cases they end after many years, in others they end rather soon. In some cases they end gradually, in others they end with a crash. In certain cases, they end and recur and end again. Populations of tent caterpillars, for example, seem to rise steeply and fall sharply on a cycle of anywhere from five to 11 years. The crash endings are dramatic, and for a long while they seemed mysterious. What could account for such sudden and recurrent collapses? One possible factor is infectious disease, and viruses in particular.
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Collapses Pakistan --> nuclear use

Akbar, 11

(Hubert Humphrey Fellow at the International Consortium of Investigative Journalists, 10/20, ‘A civil war in Afghanistan will further destabilise Pakistan’
http://www.dawn.com/2011/10/20/%E2%80%98a-post-2014-civil-war-in-afghanistan-will-further-destabilise-pakistan%E2%80%99.html
A. Outside forces have had a very detrimental effect on Afghanistan. One important source of outside influence is Pakistan which is paranoid about the possibility of being encircled by an India-friendly government in Afghanistan. The recent signing of the strategic agreement between Kabul and New Delhi surely did not assuage Pakistan’s fears.  Pakistan has always tried to cultivate actors to gain influence over Kabul. Pakistan has almost always done this with the exclusion of the northern groups and with the support of the Pashtuns. It is ironic because Pakistan’s own Pashtun population has historically received harsh treatment or neglect. Many Pashtuns, at the same time, strongly resent Pakistan’s cultivation of proxies inside Afghanistan because they view this as interference into Afghanistan’s affairs. India has tried to cultivate its proxies and supported non-Pashtun groups. During the civil war of 1990s, Iran supported the Hazaras for ethnic and religious reasons. Ironically, Russia was supporting the Northern Alliance although they had fought against the Soviets during the Cold War. Today, we are seeing efforts to re-cultivate those proxies because we don’t know at this point if post-2014 Afghanistan will be stable. Q. Who do you think is the right authority to address Pakistan‘s concerns in Afghanistan? A. It would be easier to do so if we had only one actor in the region. For Pakistan, the relations with US means to get an assurance that India will negotiate over Kashmir while for India it is primarily linked to getting Pakistan ceasing cooperation with Islamic groups inside Kashmir. Thus, the problem will not be solved only through Pak-Afghan engagement. Kabul wants to cultivate India as a proxy in case its relationship with Pakistan worsens. The signing of the recent strategic agreement was precisely a move in frustration because of the Rabbani killing and the attack on the US embassy. There was a time when India and Pakistan had nearly reached an agreement on Kashmir during Musharraf’s term but the Indian government was not capable of delivering. Later on, Musharraf lost his influence in Pakistan but it showed that India and Pakistan were both capable of resolving their problems without the major involvement of the United States or China.  There is much of a possibility for both the countries to move forward if they liberate themselves from the constrains of history. If India-Pakistan issues are not resolved, Pakistan will continue to frustrate the US in Afghanistan by not taking action against the Haqqani Network which will further poison the relationship because US troops are getting killed as a result of the ISI-Haqqani nexus. If some more American soldiers are killed in Afghanistan with the support of Pakistan, the fallout would be huge. The US Congress has become extremely anti-Pakistan because it views Pakistan as complicit in terrorism against the United States. Q. What do you think will happen if security situation worsens in Af-Pak after 2014? A. I can imagine some very disastrous outcomes for Pakistan, Afghanistan and the United States in the region. A post-2014 major civil war in Afghanistan will further destabilise Pakistan.  Some of the trends in Pakistan are extremely worrisome. It is a country where institutions are not capable of delivering to the public, be it education, energy or safety. The civilian government has abdicated responsibility to the military and the military has proven itself unable to address many of these issues. The level of militancy in South Punjab is very intense and the military does not feel it can do much about it. Pakistan has huge internal problems. If secessionist and militant movements gain momentum, then the safety of Pakistan’s nuclear program will also become worrisome.
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No more transitions—variables contributing to discontent won’t be resolved by new government structures

Anthony Cordesman, CSIS Burke Chair in Strategy, 4/28/11, The Arab Uprisings and U.S. Policy: What Is the American Nat ional Interest?, Middle East Policy, Vol. XVIII, No. 2, Summer 2011, EBSCO

For some reason, there has been relatively little attention to the influence of demographics in much of the discussion of current unrest. The data on population growth, however, are truly frightening, and perhaps my colleague from George Mason is going to comment on this as well. You cannot have a threefold increase in population in virtually every country in the region between 1950 and 2010 and meet popular needs and expectations. This creates cumulative pressure for change year by year, and this drives the views of large parts of very young populations. We also see figures that sometimes can exceed 30 percent unemployment for males under 25. The situation is worse for women, but women are often not properly included in these statistics. Moreover, unemployment often seems to peak among the young virtually regardless of education. We don’t have precise data, but going to secondary school and university does not get young men (and especially young women) the kinds of jobs they want or are qualified for.

We have some preliminary data that warn about another growing source of discontent: Can young men and women afford to get married and buy a house? The answer, far too often, is no. Some governments, like Morocco’s, have made housing a major priority. When Saudi Arabia’s king issued a series of royal decrees to help avoid a crisis in the kingdom, he put a massive emphasis on both employment and housing. He did so because population pressure not only affects jobs in the MENA area, but helps create a major deficit in housing, particularly for young couples.

Discontent and anger are reinforced by the impact of hyper-urbanization, which often means cities grow at rates that exceed the capacity of utilities and government services and create sprawling new slums. You look at satellite photography, and you see in far too many cities with large slum areas that governments simply ignore or do not properly serve. The level of urbanization has to have a radical impact on MENA societies, although it seems to get very little study. In Saudi Arabia, for example, the CIA estimates that urbanization went from 8 percent in 1950 to 85 percent today. Even when a nation like Saudi Arabia does create a major housing program, this still has to make talking about traditional societies somewhat dangerous. It has to be a far greater source of discontent in countries that do not properly react to try to meet the combined impact of population growth, migration and socioeconomic change.

You also look at the Middle East and see some very surprising realities in terms of states that have a very low per capita income. You can’t always translate economics into unrest, particularly when you can’t get useful data on the details of the growing disparity in incomes between the rich elite and most of the nation, but you can say that a country with a very low average per capita income is under stress. Moreover, when the per capita income is low enough, you can be sure that such a state is going to have economic problems for at least half a decade into the future, regardless of how the regime changes.

Let me illustrate just how serious this problem is in the MENA region by quoting a few CIA rankings comparing how countries in the region compare to other countries in the world. Qatar ranks number one or two in the world in GDP per capita. Algeria ranks 128th, Iran ranks 100th, Iraq ranks 160th, Libya ranks 85th, Oman ranks 52nd, Saudi Arabia ranks 55th, Yemen ranks 172nd, and Jordan ranks 141st. It is all too obvious that oil exports do not bring wealth. Many MENA states would rank low even if average per capita income did not disguise such sharp disparities in the real-world distribution of income.

Such data are only one input to the problem. Bahrain, which has been the source of so much unrest, ranks 19th. So, whenever we talk about economic causes, income and employment alone are not clear warnings of the level of discontent. National perceptions and unrest are driven at least as much by income disparity, perceptions of unfairness, perceptions of corruption, perceptions of nepotism, and perceptions that people are denied a fair opportunity and hope for the a future. If you’re young, you feel you have nowhere to go, and if you have children, you fear that they have nowhere to go.

There is no common cause of today’s unrest, but the sheer scale of many of its causes is also a warning that, even where regime change takes place, as many new regimes may fail as succeed. Calling for reform doesn’t mean people know what they want. Calling for a new government may mean they share a common anger and lack of support for the regime, but it does not mean that they even agree on what they are against, much less on what they are for. 

 The various indicators we have also warn that many regimes that do survive are probably going to go on repeating their mistakes until they are forcibly changed by some new wave of unrest, and then only after all of these problems and pressures have had time to grow worse. The regimes that do make efforts to come to grips with these all issues are also going to need time and popular trust. They not only will need to develop real competence in governance, they will have to be far more transparent and move far more aggressively to win public support, because in all but the wealthiest oil exporters, these problems are far too deep to deal with quickly. Unless current and new regimes can bring their people along with them in an evolutionary way, the regime is not going to have the time and support to fix anything. Many new regimes will either fail or be forced to turn to another round of repression. 

 If you look for historical parallels, there will still be some “1789s” in the Middle East, but my guess is that there will be a lot more “1848s.” The new regime will fail or the old regime will survive at a cost to its people. The full scope of what people are all too easily calling the “Arab spring” will play out over a period of years and lead to new struggles that play out 10, 20, 30 and 40 years into the future. 
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Lone wolf terrorism’s growing now – police CT is key

Christopher Hewitt 14, sociology prof at Maryland Baltimore County, Law Enforcement Tactics and Their Effectiveness in Dealing With American Terrorism: Organizations, Autonomous Cells, and Lone Wolves, Terrorism and Political Violence, Volume 26, Issue 1

The results of our study have some obvious implications for law enforcement practices and policies. Routine policing by local law enforcement agencies played an unexpectedly significant role in catching terrorists. Therefore it is imperative that local police forces should be given adequate resources (funding, training, and equipment) commensurate with that role.

The importance of the general public as witnesses and otherwise providing information to police is clear, but attempts to encourage even greater public cooperation—“See something, say something”—have problems. Appeals for help in locating or identifying suspects are costly in terms of manpower expended in tracking down false leads. The government and the media typically exaggerate the threat from terrorism. The changing colors published by Homeland Security showing the supposed level of terrorist threat initially increased public fears, and later led to claims that the authorities were crying wolf after so many false alarms had been publicized. The ideal should be a vigilant but not a hysterical citizenry.

One function of policing is preventive, seeking to identify potential criminal or terrorist threats. Generally informants or surveillance are used, not to catch terrorists after they have committed their crimes, but to prevent terrorist attacks from occurring in the first place. However, this raises significant civil liberties concerns. To what extent is it legitimate to gather intelligence on extremist movements and activists if they have not actually engaged in violence? Intelligence gathering by these means is even more troubling if it involves spying on members of the general public. Since 9/11, it is alleged that police departments have been guilty of placing entire Muslim communities under scrutiny without any evidence of wrongdoing. Indeed in April 2012, the Pulitzer Prize for investigative reporting was awarded to the Associated Press for a series of critical articles about the policies of the New York City Police Department's Intelligence Department. The Associated Press articles claimed that the NYPD “put American citizens under surveillance and scrutinized where they ate, prayed, and worked, not because of charges of wrongdoing but because of their ethnicity …. The documents describe in extraordinary detail a secret program intended to catalog life inside Muslim neighborhoods.” The NYPD was accused of using “mosque crawlers” to monitor sermons, employing undercover officers and confidential informants, and of infiltrating Muslim student groups and monitoring their Internet activities. 28

A chronology of terrorist incidents and plots since 9/11 reveals the major role played by undercover agents and informants, as well as the frequency with which electronic surveillance is employed. Of 47 plots, all were carried out by lone wolves or a group of friends, and none were by members of organized groups. 29 Most plots were by Islamist extremists (53%) or right-wing extremists (34%), with the remainder by anarchists, militant Jews, and anti-abortionists. For the 38 plots for which information is available, Table 2 shows what factors were successful in how they were uncovered.

There are some striking differences between police tactics in dealing with plots and dealing with actual incidents. Obviously since no actual attack had taken place, the absence of clues from the crime scene or witnesses is understandable. Tips from the public or routine policing are much less important, while the role of undercover agents is a major factor. An examination of several of the cases suggests that many of the plots discovered were a result of sting operations, sometimes verging on entrapment.

Overall, the difference between the earlier organized campaigns and the later lone wolf terrorism is evident. The main reason for this transition lies in the repressive powers available to modern states. Extremist groups which threaten violence become the objects of repression. Historically, the decline of the Klan, Black militants, Puerto Rican nationalists, and right-wing extremists was a result of mass arrests and police harassment. 30 Leaderless resistance emerged as a strategy among right-wing militants because of the imprisonment and prosecution of their leaders and activists. Similarly, the jihadist movement resorted to lone wolf actions after the decapitation of al Qaeda and the destruction of most of its leadership. Since both in the United States and Europe there exists large and growing numbers of both angry jihadists and White nationalists, we can expect an increase in lone-wolf terrorism in the future.

affiliates are getting stronger despite hard power efforts

Sam Jones 14, FT, Al-Qaeda: on the march, January 19, http://www.ft.com/cms/s/2/d8662d86-8124-11e3-95aa-00144feab7de.html#slide0
At its peak, the US drone programme – with Hellfire missiles picking off al-Qaeda leaders seemingly at will in the remote mountains of Yemen and the tribal borderlands of Pakistan – meant becoming number three was as good as being dead.

But al-Qaeda has proved to have a Hydra-like quality. Far from withering, it has proliferated. The group and its affiliates have never controlled more land, had as many recruits in their ranks or been as well financially resourced as now.

In recent months, al-Qaeda franchises have scored successes or near-victories in an arc stretching from the Sahel in east Africa through to the Levant via the Horn of Africa, Yemen and Iraq.

In 2012, al-Qaeda forces came within hours of seizing control of Bamako, the capital of Mali. In 2013, its militants radicalised the conflict in Syria. This year has begun with fighters storming the city of Fallujah in Iraq, just 70km from Baghdad. They still control it.

Last Wednesday, the US House Intelligence committee opened an inquiry to investigate the resurgence of the group. Mike Rogers, the Republican congressman who chairs the committee, called the demise of al-Qaeda a “false narrative” and warned against complacency in Washington. He cautioned: “The defeat of an ideology requires more than just drone strikes.”

Three fundamental questions are of concern to the west in its handling of the group’s rebound. How resilient is the resurgence, how centralised is its structure and how much of a threat does it still pose internationally?

The hope among its opponents is that al-Qaeda’s renaissance belies a still dangerous but fatally weakened foe. Many see the group as a disparate set of franchises that have fed off disenchantment caused by the Arab Spring, but which ultimately are either locally focused and pragmatic. Or they believe it will burn itself out through its own brutality, alienating local Muslim populations by persecuting them as much as waging jihad against the west and its regional allies.

They point to the situation in Syria, where jihadis fighting for the Islamic State of Iraq and al-Sham are committing atrocities against civilians, turning other Islamist groups against them.

But Isis’s brutality – and the “seeds of its own destruction” narrative of al-Qaeda that is perpetuated by such actions in the west – is far from the complete picture.

Al-Qaeda is certainly disparate and no longer controlled to the same degree by a central authority. But it has proved very adaptable, and very aware of the mistakes it made in the past.

Afghanistan and Pakistan

In Afghanistan, the rout of al-Qaeda has been extensive. Intelligence analysts put the number of al-Qaeda operatives functioning in the country as low as 200, although many fear a rebound if aid to the fragile Afghan government dries up.

For now, al-Qaeda’s core presence in the area – and the world – remains in Pakistan, where Ayman al-Zawahiri, the successor to Osama bin Laden, is based.

Its links in Pakistan run deep. It is telling that it took the US a decade to find the whereabouts of bin Laden, who turned out to be living in a compound in urban Abbottabad. While al-Qaeda is known to have a significant presence in the Federally Administered Tribal Areas of the country, many analysts believe its core leadership operates comfortably – or could even be based in – its most populated, metropolitan areas.
The US drone campaign explains why. “You can’t just go and bomb an urban area,” says Shashank Joshi, research fellow at the Royal United Services Institute, a UK think-tank. “Al-Qaeda has adapted to our counterterrorism measures and it has become more resilient. [While] its leadership has been shattered at various points, it is clearly not any longer an organisation dependent on a small coterie of individuals for its survival.”

Syria and Iraq

It is now difficult to imagine that before the 2003 US invasion of Iraq, al-Qaeda and affiliated groups had almost no presence in the Levant. The ill-fated US occupation created both a lawless environment for radical jihadi governments to take root and fomented an ideologically potent cause for them to pursue.

Al-Qaeda’s early success in Iraq under Jordanian Abu Musab al-Zarqawi was unwound from 2006, thanks to the US-funded sahwa (awakening) of local Sunni tribes in Iraq’s Anbar province, who revolted against al-Qaeda’s excesses. It has since been resurgent. In Syria, the relentless and brutal assault on mostly peaceful Sunni protesters by Bashar al-Assad, the country’s Alawite president, has provided al-Qaeda with an expansive presence in the region. In Iraq, political mismanagement on the part of President Nouri al-Maliki and the spillover from Syria have contributed to the group’s renewed presence in Anbar province.

Both Jahbat Al-Nusra, led by Abu Mohammed al-Joulani, and the Islamic State of Iraq and al-Sham, led by Abu Bakr al-Baghdadi, claim affiliation to al-Qaeda in the region.

But in Syria, it is Al-Nusra – Syrian- led and more tolerant – that has the support of Mr Zawahiri, and not the more brutal Iraqi-dominated Isis, which has already alienated swaths of the indigenous Syrian population with its ruthlessness.

Yemen

The remote mountains of southern Yemen gave birth to al-Qaeda and to this day remain one of the group’s most cohesive strongholds in the world. The group has found solace among the mountains and fiercely independent tribes of the south, tapping into the deep pool of resentment born of grinding poverty, anti-northern sentiment and, more recently, US drone strikes that have all too often hit innocent targets.
The Yemeni and Saudi branches of the group merged in 2009 to form al-Qaeda in the Arabian Peninsula, led by Nasir al-Wuhaishi, Osama bin Laden’s former secretary and one of Mr Zawahiri’s closest allies. AQAP is considered by western intelligence agencies the most dangerous branch of al-Qaeda, and it has proved resilient: a government campaign in 2012 to expel the group from Abyan and Sabwah provinces is still continuing.

AQAP has more recently adapted its method of exporting jihad by using other militant groups around the world as proxies.

“This may be the kind of relationship that we increasingly see between AQAP and other groups with the promotion of Mr Wuhaishi – loose operational guidance with seed funding and, where possible, the provision of fighters to participate in high-profile plots, especially in the fluid security environments of north Africa,” says John Nugent, terrorism analyst at Control Risks, a security consultancy.

Horn of Africa

In the Horn, al-Qaeda’s current largest affiliate is al-Shabaab (the Boys), the former youth movement of the Islamic Courts Union (ICU), the radical Islamist group that once controlled most of Somalia.

While it has been forced to cede huge swaths of territory in the past 18 months, it remains a well-resourced organisation, and embedded throughout Somalia.

The UN estimated it earned $50m a year when it controlled the port of Kismayo. It has also exploited the illegal ivory trade, killing hundreds of elephants in the region, according to environmental campaigners.

As al-Shabaab has been pushed back, it has sought to export violence to the home soil of those fighting it, such as Kenya. The group orchestrated the deadly Westgate shopping mall attack in Nairobi last September, in which more than 60 people died.

The ICU itself had strong ties with al-Qaeda core, with many of its founding leaders trained in Afghanistan, but al-Shabaab has often chosen to follow its own path.

In 2010 Mr Zawahiri sought to replace al-Shabaab’s leader, Ahmed Godane, but his ruling was ignored. Mr Godane swore allegiance to Mr Zawahiri again in 2012.

The Sahel and Maghreb

More than a year after staging a spectacular attack on a remote Algerian oil and gas facility, and 18 months after nearly seizing control of Mali, al-Qaeda of the Islamic Maghreb appears on the defensive. French troops have pushed back AQIM, led by Abu Musab Abdel Wadoud, a veteran of Algeria’s 1990s civil war. Algeria’s security forces have cornered extremist groups.

But from Mauritania to Libya, the longstanding ethnic and political grievances still fester. The abuses of the civil war that fed Algerian Islamist anger have never been resolved. The official neglect that led ethnic Tuaregs to seek an autonomous Saharan homeland has worsened.

“No one should underestimate the narrow margin that existed between AQ and their goal of seeking to take over the organs of a whole state and create a safe haven,” says Stephen O’Brien, the UK prime minister’s special envoy to the Sahel, referring to AQIM’s near takeover of Bamako, Mali’s capital, in 2012.

“What is clear is that the franchise’s approach has become much more about winning over the hearts and minds of populations by the provision of basic services.”

malaysia

Only the U.S. could block the straits and pipelines solve

Sara Flounders 7, Co- Director of the International Action Center, “Myanmar: Washington’s geopolitics and the Straits of Malacca”, October 28, http://www.workers.org/2007/world/myanmar-1101/
The Wall Street Journal of Oct. 7, 2005, explained China’s growing apprehension. “The U.S. is the only power with sufficient naval forces to enforce a blockade of the 900-kilometer waterway that borders Malaysia, Singapore and Indonesia.”

According to Energy Bulletin, Oct. 3, the Chinese government is so concerned about China’s vulnerability to U.S. control or blockade of the straits that it is now building a strategic China-Myanmar oil and gas pipeline 2,300 kilometers (1,460 miles) across Myanmar, from Myanmar’s deep water port at Sittwe in the Bay of Bengal to Kunming in China’s Yunnan Province, where an oil refinery will be built. This would allow China to bypass the Malacca Straits entirely.

India would intervene

Robert Potter 12, Visiting Scholar at Columbia University, “The Importance of the Straits of Malacca”, September 7, http://www.e-ir.info/2012/09/07/the-importance-of-the-straits-of-malacca/
In a theoretical conflict in the South China Sea, the Chinese could seek to deny access to the United States, thus keeping their military outside of the conflict zone. The proximity this sea to the Chinese mainland means that its area denial capabilities are at their strongest in this area. The United States no doubt has access strategies but a state seeking to check an action in this region has other options. China is not the only power capable of using an anti-access, area-denial strategy. China itself is vulnerable to this sort of a doctrine. As we have previously discussed, a state could deny China it’s strategically vital resources by blocking the Strait of Malacca or interrupting this supply at some point along the transport route.

While this sort of conflict only exists as an abstract, it is a point of concern for any Chinese thinkers attempting to develop security. The Chinese thinker Zeng Fenggang has postulated that India will seek to develop a capability to guard the straits of Malacca in peacetime and blockade it during wartime. Even if this is not the case, it shows that China and Indian planners are no doubt working in the same strategic space. It is entirely possible that India would not be comfortable with a major Chinese capability located in the area to protect its trade route. Meaning that any Chinese attempts to alleviate its energy security dilemma will occur in the strategic vicinity of India. Therefore, China faces a prospect of risking a decline one security relationship if it attempts to act on another.

Can’t cutoff

Ramli H Nik 7, Senior Researcher at the Maritime Institute of Malaysia, "the south china sea:

from hostility to stability”, http://www.mima.gov.my/images/stories/PrevContent/pdf/ramli/ramli%20-%20The%20South%20China%20Sea%20-%20from%20hostility%20to%20stability.pdf

The energy security contains three requirements: the availability of energy needed for stable economic and social development, freedom from interruption of energy supply, and affordability of energy prices. In the case of China, Japan and South Korea, access to oil is important to their economic growth and political stability. The supply of energy is secured by sea-borne transportation via SCS. For China disruption of energy supply is a security issue, thus far there has not been a single known incident of deliberate interruption since the early 1990s. China’s dependence on imported oil.

China’s dependence on imported oil and natural gas will continue to increase to feed the growing economy. The economy of China has been growing by more than 7 % annually for many years. In this context, seaborne transportation is a major means to carry the imported oil to sustain the Chinese economic development. The Chinese Navy is not capable of maintaining its presence, let alone control, the vast area of the SLOCs. The increase demand of energy by China envisaged in 2010 to 2030 as shown in the Figure 1 of the Energy Consumption Patterns. For example in 1998, China imported 61% of its oil from the Middle East and is expected to increase as high as 80% by year 2010.

No impact to economic decline – prefer new data

Daniel Drezner 14, IR prof at Tufts, The System Worked: Global Economic Governance during the Great Recession, World Politics, Volume 66. Number 1, January 2014, pp. 123-164
The final significant outcome addresses a dog that hasn't barked: the effect of the Great Recession on cross-border conflict and violence. During the initial stages of the crisis, multiple analysts asserted that the financial crisis would lead states to increase their use of force as a tool for staying in power.42 They voiced genuine concern that the global economic downturn would lead to an increase in conflict—whether through greater internal repression, diversionary wars, arms races, or a ratcheting up of great power conflict. Violence in the Middle East, border disputes in the South China Sea, and even the disruptions of the Occupy movement fueled impressions of a surge in global public disorder. The aggregate data suggest otherwise, however. The Institute for Economics and Peace has concluded that "the average level of peacefulness in 2012 is approximately the same as it was in 2007."43 Interstate violence in particular has declined since the start of the financial crisis, as have military expenditures in most sampled countries. Other studies confirm that the Great Recession has not triggered any increase in violent conflict, as Lotta Themner and Peter Wallensteen conclude: "[T]he pattern is one of relative stability when we consider the trend for the past five years."44 The secular decline in violence that started with the end of the Cold War has not been reversed. Rogers Brubaker observes that "the crisis has not to date generated the surge in protectionist nationalism or ethnic exclusion that might have been expected."43

lawfare

Sovereign legalism is inevitable and sustainable

S.D. Krasner 10, political science professor at Stanford, “The Durability of Organized Hypocrisy”, in Sovereignty in Fragments: The Past, Present and Future of a Contested Concept, googlebooks

Sovereignty has come to provide the dominant logic of appropriateness for organizing political life, despite the fact that logics of consequences often dictate behaviour that is inconsistent with the basic principles of sovereign statehood and expectations of how it is actually practised. This decoupling of logics of appropriateness and logics of consequences, an example of organized hypocrisy,- is not a new development. It has always characterized the sovereign state system. Consequential actors have not had an incentive to align more closely dominant principles and actual behaviour. This calculus could, however, change if the core security interests of the most powerful states are threatened in ways that cannot be accommodated within existing sovereign norms. If such threats do become manifest, the decoupling between rules and norms could become even greater, or the rules of the international system might be rewritten. Neither of these outcomes, greater decoupling or new rules, is preferable to the status quo of organized hypocrisy. The concept of sovereignty embeds two separate and distinct principles and one fundamental assumption about actual practice. The three core elements of sovereignty are:

The concept of sovereignty embeds two separate and distinct principles and one fundamental assumption about actual practice. The three core elements of sovereignty are:

* International legal sovereignty: international recognition which implies the right to enter into contracts or treaties with other states, juridical equality, membership in international organizations.

* Westphalian/Vattelian sovereignty: the absence of submission to external authority structures, even structures that states have created using their international legal sovereignty.

* Domestic sovereignty: more or less effective control over the territory of the state including the ability to regulate trans-border movements.

These three elements of sovereignty are analytically and empirically distinct; they are not an organic whole.' The Peace of Westphalia actually said little about what later came to be called Westphalian sovereignty. Emmerich de Vattel, a Swiss jurist, was the first explicitly to stipulate the rule of non-intervention. The elements of sovereignty are not logically related, nor have they always been conjoined in practice. Political entities can have international legal sovereignty, recognition, without having Westphalian/Vattelian sovereignty or effective domestic sovereignty. States can have effective and autonomous domestic governance without being recognized. They can enjoy recognition and effective domestic governance without having Westphalian/Vattelian sovereignty. In the contemporary world there are two striking deviations from the conventional sovereignty script: the European Union, whose members have used their international legal sovereignty to compromise their Westphalian/Vattelian sovereignty; and failed or weak states that enjoy international legal sovereignty and sometimes Westphalian/ Vattelian sovereignty but are unable to exercise effective domestic sovereignty. In the Breaking of Nations Robert Cooper argues that in the contemporary international environment there are three worlds: the modern world of conventionally sovereign states; the post-modern world of Europe; and the pre-modern world of failed, repressive and badly governed states.

The rules and practices of sovereignty did not begin at any particular point in time. Rather they evolved over several centuries. The Peace of Westphalia, which is often seen as the key transition to the modern state system, was, in fact, only one of many way stations. There were elements of the Peace that led later observers to identify it as the 'majestic portal which leads from the old into the new world'. The treaties did re-affirm the right of the princes of the Holy Roman Empire to enter into treaties, although this was a right given to them initially in the Golden Bull of 1356, one of the founding documents of the empire. It did treat Protestant and Catholic states equally. It did re-affirm the principle first enunciated in the Peace of Augsburg of 1555 that the prince could set the official religion of his territory, although this right was circumscribed by other provisions of the Treaties of Osnabruck and Munster, which comprise the Peace. For instance, there were a number of cities with mixed populations in which the Peace stated that authority had to be shared between Protestants and Catholics. The Peace also included manifestly medieval provisions such as rules for designating the Electors of the Holy Roman Empire and stipulations that are in conflict with what are now considered core principles of sovereignty, such as the provisions for supporting religious toleration in Germany, which violate the rule of non-intervention in the internal affairs of states. The Peace provided that religious questions had to be decided by a majority of Protestants and Catholics voting separately in the Courts and Diet of the Holy Roman Empire. A basic constitutional provision of the Empire was thus defined by an international treaty. Even the re-affirmation of the right of princes to make treaties was conditioned by a clause stating that any such 'Alliances be not against the Emperor, and the Empire, nor against the Publick Peace, and this Treaty, and without prejudice to the Oath by which every one is bound to the Emperor and the Empire'.

That sovereignty has always been characterized by organized hypocrisy, a disjunction between logics of appropriateness and logics of consequences, is not surprising in an environment as complex as the international system. There is probably no single set of rules that could align interests, power and principles; no set of rules that would create a self-enforcing equilibrium from which actors never had an incentive to deviate. But what is, perhaps, surprising is the durability of this decoupling. Every major peace treaty from the Peace of Westphalia to the United Nations charter enunciated principles that were inconsistent with accepted sovereign norms." Despite these inconsistencies, no enduring alternative construct has arisen to replace or even complement sovereignty. Constructs that were explicitly accepted in the past, such as colonialism (arguably consistent with sovereignty rules in that the colonial power did have full control over domestic and international affairs), protectorates, and the mandates of the League of Nations and trusteeships of the United Nations, have disappeared, but new developments such as the European Union and failed states have brought organized hypocrisy into the contemporary world.

Sovereignty has endured because the interests of key players in the system could be accommodated by deviations from its rules and practices. For the rules to change, key actors, those with an ability to change the system, would have to support some alternative set of constructs, something that they would only do if such alternatives could provide better outcomes. When sovereignty rules have manifestly failed to provide desirable outcomes, states have been able to cobble together alternatives. In Bosnia, for instance, governance has been provided under the auspices of the Contact Group and the European Union. When the United States and other countries moved from recognizing the government of Taiwan as the government of China to recognizing the government in Beijing, they established quasi-diplomatic arrangements for conducting business with Taiwan. The American Institute in Taiwan operates what is, in effect, a diplomatic mission. This arrangement is not a perfect substitute for conventional diplomatic ties; for instance Taiwanese officials in Washington do not meet with their counterparts in the State Department building, but Taiwan has flourished economically and achieved effective domestic and Westphalian/Vattelian sovereignty despite having formal diplomatic ties with only a handful of countries, most of which it has provided with significant economic subventions. Hong Kong, formally a part of China, has a separate visa regime from that of China and is a member of some international organizations of which China is also a member. When China assumed control of Hong Kong in 1997 it was anxious to reassure both the Hong Kong and international business communities that the Hong Kong economy could operate under different rules from that of the rest of China. The rest of the world was happy to accommodate China's desires even though this meant violating conventional sovereignty norms.

Rana’s claim is too sweeping, the alt is impossible  
David Cole 12, professor of law at Georgetown, “Confronting the Wizard of Oz: National Security,

Expertise, and Secrecy” 44 Conn. L. Rev. 1617-1625 (2012), http://scholarship.law.georgetown.edu/facpub/1085)
Rana is right to focus our attention on the assumptions that frame modern Americans’ conceptions about national security, but his assessment raises three initial questions. First, it seems far from clear that there ever was a “golden” era in which national security decisions were made by the common man, or “the people themselves,” as Larry Kramer might put it.8 Rana argues that neither Hobbes nor Locke would support a worldview in which certain individuals are vested with superior access to the truth, and that faith in the superior abilities of so-called “experts” is a phenomenon of the New Deal era.9 While an increased faith in scientific solutions to social problems may be a contributing factor in our current overreliance on experts,10 I doubt that national security matters were ever truly a matter of widespread democratic deliberation. Rana notes that in the early days of the republic, every able-bodied man had to serve in the militia, whereas today only a small (and largely disadvantaged) portion of society serves in the military.11 But serving in the militia and making decisions about national security are two different matters. The early days of the Republic were at least as dominated by “elites” as today. Rana points to no evidence that decisions about foreign affairs were any more democratic then than now. And, of course, the nation as a whole was far less democratic, as the majority of its inhabitants could not vote at all.12 Rather than moving away from a golden age of democratic decision-making, it seems more likely that we have simply replaced one group of elites (the aristocracy) with another (the experts). Second, to the extent that there has been an epistemological shift with respect to national security, it seems likely that it is at least in some measure a response to objective conditions, not just an ideological development. If so, it’s not clear that we can solve the problem merely by “thinking differently” about national security. The world has, in fact, become more interconnected and dangerous than it was when the Constitution was drafted. At our founding, the oceans were a significant buffer against attacks, weapons were primitive, and travel over long distances was extremely arduous and costly. The attacks of September 11, 2001, or anything like them, would have been inconceivable in the eighteenth or nineteenth centuries. Small groups of non-state actors can now inflict the kinds of attacks that once were the exclusive province of states. But because such actors do not have the governance responsibilities that states have, they are less susceptible to deterrence. The Internet makes information about dangerous weapons and civil vulnerabilities far more readily available, airplane travel dramatically increases the potential range of a hostile actor, and it is not impossible that terrorists could obtain and use nuclear, biological, or chemical weapons.13 The knowledge necessary to monitor nuclear weapons, respond to cyber warfare, develop technological defenses to technological threats, and gather intelligence is increasingly specialized. The problem is not just how we think about security threats; it is also at least in part objectively based.

Diagnosis of problems in our methodology fails in the absence of a positive alternative.  Only PRAGMATIC POLICY options can break this deadlock

Varisco 7

 Reading orientalism: said and the unsaid (Google eBook) 

 Dr. Daniel Martin Varisco is chair of anthropology and director of Middle Eastern and Central Asia studies at Hofstra University. He is fluent in Arabic and has lived in the Middle East (Yemen, Egypt, Qatar) for over 5 years since 1978. He has done fieldwork in Yemen, Egypt, Qatar, U.A.E. and Guatemala. 

 In sum, the essential argument of Orientalism is that a pervasive and endemic Western discourse of Orientalism has constructed "the Orient," a representation that Said insists not only is perversely false but prevents the authentic rendering of a real Orient, even by Orientals themselves. Academicized Orientalism is thus dismissed,   in the words of one critic, as "the magic wand of Western domination of the 0rient."283i The notion of a single conceptual essence of Orient is the linchpin in Said's polemical reduction of all Western interpretation of the real or imagined geographical space to a single and latently homogeneous discourse. Read through Orientalism and only the Orient of Western Orientalism is to be encountered; authentic Orients are not imaginable in the text. The Orient is rhetorically available for Said simply by virtue of not really being anywhere. Opposed to this Orient is the colonialist West, exemplified by France, Britain, and the United States. East versus West, Occident over Orient: this is the debilitating binary that has framed the unending debate over Orientalism. A generation of students across disciplines has grown up with limited challenges to the polemical charge by Said that scholars who study the Middle East and Islam still do so institutionally through an interpretive sieve that divides a superior West from an inferior East. Dominating the debate has been a tiresome point/counterpoint on whether literary critic Edward Said or historian Bernard Lewis knows best. Here is where the dismissal of academic Orientalism has gone wrong. Over and over again the same problem is raised. Does the Orient as several generations of   Western travelers, novelists, theologians, politicians, and scholars discoursed it really exist? To not recognize this as a fundamentally rhetorical question because of Edward Said is, nolo contendere, nonsense. No serious scholar can assume a meaningful cultural entity called "Orient" after reading Said's Orientalism; some had said so before Said wrote his polemic. Most of his readers agreed with the thrust of the Orientalism thesis because they shared the same frustration with misrepresentation. There is no rational retrofit between the imagined Orient, resplendent in epic tales and art, and the space it consciously or unwittingly misrepresented. However, there was and is a real Orient, flesh-and-blood people, viable cultural traditions, aesthetic domains, documented history, and an ongoing intellectual engagement with the past, present, and future. What is missing from Orientalism is any systematic sense of what that real Orient was and how individuals reacted to the imposing forces that sought to label it and theoretically control it. ASLEEP IN ORIENTALISM'S WAKE I have avoided taking stands on such matters as the real, true or authentic Islamic or Arab world.   —EDWARD SAID, "ORIENTALISM RECONSIDERED" Orientalism is frequently praised for exposing skeletons in the scholarly closet, but the book itself provides no blueprint for how to proceed.=84 Said's approach is of the cut-and-paste variety—a dash of Foucauldian discourse here and a dram of Gramscian hegemony there—rather than a howto model. In his review of Orientalism, anthropologist Roger Joseph concludes: Said has presented a thesis that on a number of counts is quite compelling. He seems to me, however, to have begged one major question. If discourse, by its very metanature, is destined to misrepresent and to be mediated by all sorts of private agendas, how can we represent cultural systems in ways that will allow us to escape the very dock in which Said has placed the Orientalists? The aim of the book was not to answer that question, but surely the book itself compels us to ask the question of its author.a85 Another cultural anthropologist, Charles Iindholm, criticizes Said's  thesis for its "rejection of the possibility of constructing general comparative arguments about Middle Eastern cultures.286 Akbar Ahmed, a native Pakistani trained in British anthropology, goes so far as to chide Said for leading scholars into "an intellectual cul-de- sac."287 For a historian's spin, Peter Gran remarks in a favorable review that Said "does not fully work out the post-colonial metamorphosis."288 As critic Rey Chow observes, "Said's work begs the question as to how otherness—the voices, languages, and cultures of those who have been and continue to be marginalized and silenced— could become a genuine oppositional force and a usable value." Said's revisiting and reconsidering of Orientalism, as well as his literary expansion into a de-geographicalized Culture and Imperialism, never resolved the suspicion that the question still goes begging. There remains an essential problem. Said's periodic vacillation in Orientalism on whether or not the Orient could have a true essence leads him to an infinity of mere representations, presenting a default persuasive act by not representing that reality for himself and the reader. If Said claims that Orientalism created the false essence of an Orient, and critics counterclaim that Said himself proposes a false essence of Orientalism, how do we end the cycle of   guilt by essentialization? Is there a way out of this epistemologieal morass? If not a broad way to truth, at least a narrow path toward a clearing? With most of the old intellectual sureties now crumbling, the prospect of ever finding a consensus is numbing, in part because the formidably linguistic roadblocks are—or at least should be—humbling. The history of philosophy, aided by Orientalist and ethnographic renderings of the panhumanities writ and unwrit large, is littered with searches for meaning. Yet, mystical ontologies aside, the barrier that has thus far proved unbreachable is the very necessity of using language, reducing material reality and imaginary potentiality to mere words. As long as concepts are essential for understanding and communication, reality—conterminous concept that it must be—will be embraced through worded essences. Reality must be represented, like it or not, so how is it to be done better? Neither categorical nor canonical Truth" need be of the essence. One of the pragmatic results of much postmodern criticism is the conscious subversion of belief in a singular Truth" in which any given pronouncement could be ascribed the eternal verity once reserved for holy writ. In rational inquiry, all truths are limited by the inescapable force of pragmatic change. Ideas with "whole truth"   in them can only be patched together for so long. Intellectual activity proceeds by characterizing verbally what is encountered and by reducing the complex to simpler and more graspable elements. A world without proposed and debated essences would be an unimaginable realm with no imagination, annotation without nuance, activity without art. I suggest that when cogito ergo sum is melded with "to err is human," essentialization of human realities becomes less an unresolvable problem and more a profound challenge. Contra Said's polemical contentions, not all that has been created discursively about an Orient is essentially wrong or without redeeming intellectual value. Edward Lane and Sir Richard Burton can be read for valuable firsthand observations despite their ethnocentric baggage. Wilfrid and Anne Blunt can be appreciated for their moral suasion. TheJ 'accuse of criticism must be tempered constructively with the louche of everyday human give-and-take. In planed biblical English, it is helpful to see that the beam in one's own rhetorical eye usually blocks appreciation of the mote in the other's eye. Speaking truth to power a la Said's oppositional criticism is appealing at first glance, but speaking truths to varieties of ever-shifting powers is surely a more productive process for a pluralistic society. As   Richard King has eloquently put it, "Emphasis upon the diversity, fluidity and complexity within as well as between cultures precludes a reification of their differences and allows one to avoid the kind of monadic essentialism that renders cross-cultural engagement an a priori impossibility from the outset."2?0 Contrasted essentialisms, as the debate over Orientalism bears out, do not rule each other out. Claiming that an argument is essentialist does not disprove it; such a ploy serves mainly to taint the ideas opposed and thus tends to rhetorically mitigate opposing views. Thesis countered by antithesis becomes sickeningly cyclical without a willingness to negotiate synthesis.    The critical irony is that Said, the author as advocate who at times denies agency to authors as individuals, uniquely writes and frames the entire script of his own text. Texts, in the loose sense of anything conveniently fashioned with words, become the meter for Said's poetic performance. The historical backdrop is hastily arranged, not systematically researched, to authorize the staging of his argument. The past becomes the whiggishly drawn rationale for pursuing a present grievance. As the historian Robert Berkhofer suggests, Said "uses many voices to exemplify the stereotyped view, but he makes no attempt to show how the new self/other   relationship ought to be represented. Said's book does not practice what it preaches multiculturally."29i Said's method, Berkhofer continues, is to "quote past persons and paraphrase them to reveal their viewpoints as stereotyped and hegemonic." Napoleon's savants, Renan's racism, and Flaubert's flirtations serve to accentuate the complicity of modern-day social scientists who support Israel. Orientalism is a prime example of a historical study with one voice and one viewpoint. Some critics have argued in rhetorical defense of Said that he should not be held accountable for providing an alternative. The voice of dissent, the critique (of Orientalism or any other hegemonic discourse) does not need to propose an alternative for the critique to be effective and valid," claim Ashcroft and Ahluwalia.29= Saree Makdisi suggests that Said's goal in Orientalism is "to specify the constructedness of reality" rather than to "unmask and dispel" the illusion of Orientalist discourse.=93 Timothy Brennan argues that Said's aim is not to describe the "brute reality" of a real Orient but rather to point out the "relative indifference" of Western intellectuals to that reality.=94 Certainly no author is under an invisible hand of presumption to solve a problem he or she wishes to expose. Yet, it is curious that Said would not want to   suggest an alternative, to directly engage the issue of how the "real" Orient could be represented. He reacts forcefully to American literary critics of the "left" who fail to specify the ideas, values, and engagement being urged.=95 If, as Said, insists "politics is something more than liking or disliking some intellectual orthodoxy now holding sway over a department of literature,"=9'6 then why would he not follow through with what this "something more" might be for the discourse he calls Orientalism? As Abdallah Laroui eloquently asks, "Having become concerned with an essentially political problem, the Arab intelligentsia must inevitably reach the stage where it passes from diagnosis of the situation to prescription of remedial action. Why should I escape this rule?"=97 This is a question that escapes Edward Said in Orientalism, although it imbues his life work as an advocate against ethnocentric bias. CLASH TALKING AD NAUSEAM The questioning of whether or not there really is an Orient, a West, or a unified discourse called Orientalism might be relatively harmless philosophical musing, were it not for the contemporary, confrontational political involvement of the United States and major European nations with buyable governments and bombable people in the Middle East. One of the reasons Said's book has been so influential, especially among scholars in the emerging field of post-colonial studies, is that it appeared at the very moment in which the Cold War divide reached a zenith in Middle East politics. In 1979, the fall of the United States-backed and anti-communist Shah allowed for the creation of the first modern Islamic republic in Iran, even as the Soviet Union invaded Afghanistan to try to prevent the same thing happening there. Almost three decades later, the escalation of tension and violence sometimes described as "Islamic terrorism" has become a pressing global concern. In the climate of renewed American and British political engagement in Afghanistan and Iraq after September 11, 2001, the essential categories of East and West continue to dominate public debate through the widely touted mantra of a "clash of civilizations.* The idea of civilizations at war with each other is probably as old as the very idea of civilization. The modern turn of phrase owes its current popularity to the title of a 1993 Foreign Affairs article by political historian Samuel Huntington, although this is quite clearly a conscious borrowing from a 1990 Atlantic Monthly article by Said's nemesis, Bernard Lewis. Huntington, speculating in an influential policy forum, suggests that Arnold Toynbee's outdated   list of twenty-one major civilizations had been reduced after the Cold War to six, to which he adds two more. With the exception of his own additions of Latin America and Africa, the primary rivals of the West, according to his list, are currently Confucian, Japanese, Islamic, Hindu, and Slavic-Orthodox. To say, as Huntington insists, that the main criterion separating these civilizations is religion, given the labels chosen, borders on the tautological.2?8 But logical order here would suggest that the West be seen as Christian, given its dominant religion. In a sense, Huntington echoes the simplistic separation of the West from the Rest, for secular Western civilization is clearly the dominant and superior system in his mind. The rejection of the religious label for his own civilization, secular as it might appear to him, seriously imbalances Huntington's civilizational breakdown. It strains credulity to imagine that religion in itself is an independent variable in the contemporary world of nation-states that make up the transnationalized mix of cultural identities outside the United Sates and Europe. Following earlier commentary of Bernard Lewis, Huntington posits a "fault line" between the West and Islamic civilization ever since the Arabs were turned back in 732 CE at the Battle of   Tours.=99 The fault of Islam, however, appears to be less religious than politie-al and ideological. The fundamental clash Huntington describes revolves around the seeming rejection by Islam (and indeed all the rest) of "Western ideas of individualism, liberalism, constitutionalism, human rights, equality, liberty, the rule of law, democracy, free markets, the separation of church and state/300 In citing this neoconservative laundry list, Huntington is blind to the modern history of Western nations. He assumes that these idealized values have in fact governed policy in Europe and America, as though divine kingship, tyranny, and fascism have not plagued European history. Nor is it credible to claim that such values have all been rejected by non-Western nations. To assert, for example, that the rule of law is not consonant with Islam, or that Islamic teaching is somehow less concerned with human rights than Western governments, implies that the real clash is between Huntington's highly subjective reading of a history he does not know very well and a current reality he does not like. Huntington's thesis was challenged from the start in the very next issue of Foreign Affairs. "But Huntington is wrong," asserts Fouad Ajami.301 Even former U. N. Ambassador Jeane Kirkpatrick, hardly a proponent of postcolonial criticism, called Huntington's list of  civilizations 'strange."3°= Ironically, both Ajami and Kirkpatrick fit Said's vision of bad-faith Orientalism. Being wrong in the eyes of many of his peers did not prevent Huntington from expanding the tentative proposals of a controversial essay into a book, nor from going well outside his field of expertise to write specifically on the resurgence of Islam. Soon after the September 11,2001, tragedy, Edward Said weighed in with a biting expose on Huntington's "clash of ignorance." Said rightly crushes the blatant political message inherent in the clash thesis, explaining why labels such as "Islam* and "the West" are unedifying: They mislead and confuse the mind, which is trying to make sense of a disorderly reality that won't be pigeonholed or strapped down as easily as all that."3°3 Exactly, but the same must therefore be true about Said's imagined discourse of Orientalism. Pigeonholing all previous scholars who wrote about Islam or Arabs into one negative category is discursively akin to Huntington's pitting of Westerners against Muslims. Said is right to attack this pernicious binary, but again he leaves it intact by not posing a viable alternative. Both Edward Said and Fouad Ajami, who rarely seem to agree on anything, rightly question the terms of Huntington's clash thesis. To relabel the Orient of myth as a Confucian-Islamic military   complex is not only ethnocentric but resoundingly ahistorical. No competent historian of either Islam or Confucianism recognizes such a misleading civilizational halfbreed. Saddam Hussein's Iraq and Kim Jong Il's Korea could be equated as totalitarian states assumed to have weapons of mass destruction, but not for any religious collusion. This is the domain of competing political ideologies, not the result of religious affiliation. And, as Richard Bulliet warns, the phrase "clash of civilizations* so readily stirs up Islamophobia in the United States that it "must be retired from public discourse before the people who like to use it actually begin to believe it."3°4 Unfortunately, many policy-makers and media experts talk and act as if they do believe it. The best way to defeat such simplistic ideology, I suggest, is not to lapse into blame-casting polemics but to encourage sound scholarship of the real Orient that Said so passionately tried to defend.
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Against the view that panicked government officials overreact to an emergency, and unnecessarily curtail civil liberties, we suggest a more constructive theory of the role of fear. Before the emergency, government officials are complacent. They do not think clearly or vigorously about the potential threats faced by the nation. After the terrorist attack or military intervention, their complacency is replaced by fear. Fear stimulates them to action. Action may be based on good decisions or bad: fear might cause officials to exaggerate future threats, but it also might arouse them to threats that they would otherwise not perceive. It is impossible to say in the abstract whether decisions and actions provoked by fear are likely to be better than decisions and actions made in a state of calm. But our limited point is that there is no reason to think that the fear-inspired decisions are likely to be worse. For that reason, the existence of fear during emergencies does not support the antiaccommodation theory that the Constitution should be enforced as strictly during emergencies as during non-emergencies.

C. The Influence of Fear during Emergencies 

Suppose now that the simple view of fear is correct, and that it is an unambiguously negative influence on government decisionmaking. Critics of accommodation argue that this negative influence of fear justifies skepticism about emergency policies and strict enforcement of the Constitution. However, this argument is implausible. It is doubtful that fear, so understood, has more influence on decisionmaking during emergencies than decisionmaking during non-emergencies.

The panic thesis, implicit in much scholarship though rarely discussed in detail, holds that citizens and officials respond to terrorism and war in the same way that an individual in the jungle responds to a tiger or snake. The national response to emergency, because it is a standard fear response, is characterized by the same circumvention of ordinary deliberative processes: thus, (i) the response is instinctive rather than reasoned, and thus subject to error; and (ii) the error will be biased in the direction of overreaction. While the flight reaction was a good evolutionary strategy on the savannah, in a complex modern society the flight response is not suitable and can only interfere with judgment. Its advantage—speed—has minimal value for social decisionmaking. No national emergency requires an immediate reaction—except by trained professionals who execute policies established earlier—but instead over days, months, or years people make complex judgments about the appropriate institutional response. And the asymmetrical nature of fear guarantees that people will, during a national emergency, overweight the threat and underweight other things that people value, such as civil liberties. 

But if decisionmakers rarely act immediately, then the tiger story cannot bear the metaphoric weight that is placed on it. Indeed, the flight response has nothing to do with the political response to the bombing of Pearl Harbor or the attack on September 11. The people who were there—the citizens and soldiers beneath the bombs, the office workers in the World Trade Center—no doubt felt fear, and most of them probably responded in the classic way. They experienced the standard physiological effects, and (with the exception of trained soldiers and security officials) fled without stopping to think. It is also true that in the days and weeks after the attacks, many people felt fear, although not the sort that produces a irresistible urge to flee. But this kind of fear is not the kind in which cognition shuts down. (Some people did have more severe mental reactions and, for example, shut themselves in their houses, but these reactions were rare.) The fear is probably better described as a general anxiety or jumpiness, an anxiety that was probably shared by government officials as well as ordinary citizens.53

While, as we have noted, there is psychological research suggesting that normal cognition partly shuts down in response to an immediate threat, we are aware of no research suggesting that people who feel anxious about a non-immediate threat are incapable of thinking, or thinking properly, or systematically overweight the threat relative to other values. Indeed, it would be surprising to find research that clearly distinguished “anxious thinking” and “calm thinking,” given that anxiety is a pervasive aspect of life. People are anxious about their children; about their health; about their job prospects; about their vacation arrangements; about walking home at night. No one argues that people’s anxiety about their health causes them to take too many precautions—to get too much exercise, to diet too aggressively, to go to the doctor too frequently—and to undervalue other things like leisure. So it is hard to see why anxiety about more remote threats, from terrorists or unfriendly countries with nuclear weapons, should cause the public, or elected officials, to place more emphasis on security than is justified, and to sacrifice civil liberties.

Fear generated by immediate threats, then, causes instinctive responses that are not rational in the cognitive sense, not always desirable, and not a good basis for public policy, but it is not this kind of fear that leads to restrictions of civil liberties during wartime. The internment of Japanese Americans during World War II may have been due to racial animus, or to a mistaken assessment of the risks; it was not the direct result of panic; indeed there was a delay of weeks before the policy was seriously considered.54 Post-9/11 curtailments of civil liberties, aside from immediate detentions, came after a significant delay and much deliberation. The civil libertarians’ argument that fear produces bad policy trades on the ambiguity of the word “panic,” which refers both to real fear that undermines rationality, and to collectively harmful outcomes that are driven by rational decisions, such as a bank run, where it is rational for all depositors to withdraw funds if they believe that enough other depositors are withdrawing funds. Once we eliminate the false concern about fear, it becomes clear that the panic thesis is indistinguishable from the argument that during an emergency people are likely to make mistakes. But if the only concern is that during emergencies people make mistakes, there would be no reason for demanding that the constitution be enforced normally during emergencies. Political errors occur during emergencies and nonemergencies, but the stakes are higher during emergencies, and that is the conventional reason why constitutional constraints should be relaxed.
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(Counsel-US Justice Foundation, Brief Amicus Curiae of U.S. Congressman Steve Stockman, Virginia Delegate Bob Marshall, Virginia Senator Dick Black, Downsize DC Foundation, DownsizeDC.org, Gun Owners Foundation, Gun Owners of America, Inc., U.S. Justice Foundation, Institute on the Constitution, Conservative Legal Defense and Education Fund, The Lincoln Institute for Research and Education, The Western Center for Journalism, Tenth Amendment Center, Center for Media and Democracy, Restoring Liberty Action Committee, U.S. Border Control, Policy Analysis Center, Constitution Party National Committee, Pastor Chuck Baldwin, and Professor Jerome Aumente in Support of Appellees and Affirmance, Hedges v. Obama, 12/17, WestLaw)

*3 ARGUMENT I. THE NDAA DETENTION SECTIONS WERE WRITTEN TO BE SUBJECT TO VARIOUS INTERPRETATIONS. A. The Parties Offer Diametrically Opposite Readings of the Same Language. Rarely has a short statute been subject to more radically different interpretations than Section 1021 of the National Defense Authorization Act of 2012 (“NDAA”). The Government contends that NDAA does no more than “explicitly reaffirm[]... the President's detention authority under” the Authorization for Use of Military Force (“AUMF”) -- the Congressional Joint Resolution passed on September 14, 2001. Appellants' Brief (“Govt. Br.”), p. 2. In its Emergency Motion for a Stay Pending Appeal, the Government represented that “the only plaintiffs NDAA section 1021(b)(2) might impact are noncitizens who are outside of the United States.” Emergency Motion (Sept. 17, 2012), p. 26. On the other hand, Appellees analyze NDAA as an unprecedented delegation to the military of arbitrary power over U.S. citizens: The Framers would be greatly shocked to hear the United States assert that an American President has power to place civilians in the U.S. or citizens abroad into military custody absent status as armed combatants. No President has ever held such power. [Appellees' Brief (“Hedges Br.”), p. 53.] *4 If the Government's theory were true, then the U.S. Senate spent weeks debating and enacting, and the U.S. Department of Justice has worked mightily to uphold, a meaningless and unnecessary statute. However, if the Appellees are correct, then the district court's conclusion -- that Section 1021(b)(2), and its companion subsections (d) and (e), differ materially from AUMF, creating a reasonable and objective fear of detention -- should be affirmed. See Hedges Br., pp. 1-12. At the outset, then, it would appear appropriate to examine closely the pertinent legislative history. B. The Legislative History of NDAA Reveals the Gap between the Clear Purpose and the Ambiguous Statutory Language. The NDAA detention provisions, and the one amendment which was adopted creating subsection (e), were not drafted in haste.5 It is not likely that such confusion was introduced accidentally into NDAA by the professionals working for the U.S. Senate Office of the Legislative Counsel who “strive to turn every request into clear, concise, and legally effective legislative language.”6 Nor is the confusion of the language a product of the legislative equivalent of the fog *5 of war. Rather, the legislative history suggests another reason for the stark difference of statutory interpretation. The original Senate bill, S. 1253, contained a limiting subsection 1031(d), stating with clarity that: The authority to detain a person under this section does not extend to the detention of citizens or lawful resident aliens of the United States on the basis of conduct taking place within the United States except to the extent permitted by the Constitution of the United States. [Emphasis added.7] However, this limiting language was deleted in a substitute bill, S. 1867, introduced by Senator Carl Levin (D-MI). In response to this change, Senator Mark Udall (D-CO) proposed an amendment to replace the entirety of Section 1031 (now Section 1021) with a requirement for a Presidential report to Congress. S.Amdt. 1107. In support, Senator Udall repeated a widely circulated story8 that the Obama Administration opposed the detention provision because it would apply to U.S. citizens. Senator Levin challenged Senator Udall's representation, revealing for the first time that it was in fact the Obama Administration that had insisted that the limiting language *6 be removed, as he had done. Cong. Rec. S7657 (Nov. 17, 2011). During debate, Senator Lindsey Graham (R-SC) insisted that the substitute detention provision applied to U.S. citizens captured on U.S. soil, because the “authority to detain... designates the world as the battlefield, including the homeland,” and any detained person should be given neither a lawyer nor a trial. Cong. Rec. S7676 (Nov. 17, 2011).9 On November 29, 2011, the Udall amendment failed by a vote of 38-60. On December 1, 2011, Senator Dianne Feinstein (D-CA) made a second effort, proposing two amendments to ensure that U.S. citizens captured on U.S. *7 soil would not be covered by the detention provisions. Both failed by a vote of 45-55. S.Amdt. 1125 and 1126. In the meantime, the American Civil Liberties Union (“ACLU”) sounded the alarm,10 mobilizing many organizations and blogs of all ideological stripes to enter the battle against military detention of American citizens. In an apparent effort to deflect public criticism of the detention provisions, S.Amdt. 1456 was adopted on the last day of Senate consideration on December 1, 2012, by a vote of 99-1, to add subsection (e). It reads: Nothing in this section shall be construed to affect existing law or authorities relating to the detention of United States citizens, lawful resident aliens of the United States, or any other person who are captured or arrested in the United States. [Emphasis added.] Based on their floor statements, if Senators Graham or Levin believed that this section would impose any limitation on the President's authority to detain U.S. citizens, then neither would have voted for it. Yet both did, indicating that the amendment was in no way inconsistent with their view that “existing law” permits *8 the military detention of American citizens arrested on American soil. See Cong. Rec. S8122 (Dec. 1, 2012). C. Post-Enactment Debate Reveals the Political Benefits of Textual Ambiguity. As word of the detention provisions reached the grassroots, complaints flooded Congress, and the period of post hoc rationalization began on both sides of the aisle. Other than Senators Graham, Levin, Chambliss, John McCain (R-AZ), and Kelly Ayotte (R-NH), few appeared to want to be seen as supporting the military detention of U.S. citizens. The President's insistence on the detention provisions was hidden from public view. Even after the Senate vote on the Udall amendment, the prestigious National Journal erroneously reported that including the preventive detention power over U.S. citizens in the bill would set up a “fight with the White House.” Y. Dreazen, Senate OKs Controversial Detainee Provision, Nov. 30, 2011.11 Even The New York Times missed the November 29, 2011, Levin admission when it editorialized against NDAA detention on December 15, 2011: “[F]or weeks, the White House vowed that Mr. Obama would veto the military budget if the provisions were left in. On Wednesday [December 14], the White House reversed *9 field, declaring that the bill had been improved enough... now that it had passed the Senate. This is a complete political cave-in....”12 Clearly the Obama Administration wanted to avoid the political heat from its base, resulting from its insistence on NDAA detention powers. Republicans also came under attack, and needed to defend their votes as well. Senator Bob Corker (R-TN) wrote a constituent, “nothing in this bill changes current law or practice in any way as it relates to U.S. citizens....”13 House Armed Services Committee Chairman Buck McKeon (R-CA) stated that NDAA “does not address or extend new authority to detain U.S. Citizens” in an article “Myths on the New Detainee Policy” (Dec. 14, 2011).14 Congressman and former Acting U.S. Attorney Tim Griffin (R-AR) wrote: “Don't believe the rumors about the 2012 NDAA,” and “Section 1021 in no way infringes upon a U.S. Citizen's right to due process.”15 Congressman and retired Army Colonel *10 Chris Gibson (R-NY) referring to subsection (e) said, “ ‘It's right there in the bill, this doesn't change anything.’ ”16 Contrary to these bipartisan protestations, President Obama's Signing Statement tells another story: “I want to clarify that my Administration will not authorize the indefinite military detention without trial of American citizens.... My Administration will interpret section 1021 in a manner that ensures that any detention it authorizes complies with the Constitution, the laws of war, and all other applicable law.” Even in this nonbinding statement, President Obama did not clarify whether the trial of a U.S. citizen would be in a military or civilian court. Nor did he detail what legal protections he would provide to detainees.17 If the NDAA detention provisions had clearly -- rather than through the use of obfuscation -- stated what Senators Levin, Graham, and others said in debate, none these members of Congress, nor the President, would have the plausible deniability and political cover that was provided by the carefully crafted *11 ambiguous language of what the Government now contends to be a meaningless subsection (e). II. THE GOVERNMENT'S ARGUMENT, THAT PLAINTIFFS HAVE NO STANDING TO CHALLENGE NDAA SECTION 1021(b)(2) ON ITS FACE BECAUSE THE SECTION IS NOT A REGULATION OF “PRIMARY CONDUCT,” SHOULD BE REJECTED. A. NDAA Section 1021(b)(2) Is Susceptible to a Facial Challenge. The Government contends that, because NDAA Section 1021(b)(2) “does not regulate primary conduct,” plaintiffs have no standing to challenge that section on its face, either under the First Amendment (for overbreadth) or the Fifth Amendment (for vagueness). Govt. Br., pp. 17, 36-37. As plaintiffs have ably demonstrated, the Government's contention should be rejected because (i) Section 1021(b)(2) does, in fact, regulate “primary conduct,” and (ii) the precedents upon which the Government relies are inapposite. See Hedges Br., pp. 22-25. Moreover, there are additional reasons why the Government's argument should be rejected. According to the Government's theory of standing, only if Section 1021(b)(2) contained an outright prohibition against a person providing “substantial support” to an “associated force” of the named entities could a plaintiff have standing to challenge Section 1021(b)(2) on its face. Govt. Br., pp. *12 36-37. Because Section 1021(b)(2) only vests “authority” in the President, subject to his “judgment and discretion,” not as directed by Congress, the Government argued that Section 1021(b)(2) is not a prohibition against “substantially support[ing]” any forces “associated” with al-Qaeda or the Taliban. Govt. Br., pp. 36-37. Therefore, the Government asserts that plaintiffs have no standing to facially challenge Section 1021(c)(2), but must await either a credible threat, or an actual effort, by the President to preventively detain them. Even then, according to the Government, plaintiffs could only challenge the constitutionality of Section 1021(b)(2) as applied. See Govt. Br., pp. 17, 36-37. In light of the well-developed First Amendment doctrine of overbreadth and the Fifth Amendment doctrine of vagueness, the Government's position is nonsensical and should be rejected. In the seminal overbreadth case of Gooding v. Wilson, 405 U.S. 518 (1972), the Supreme Court decided that a Georgia statute prohibiting the use of “opprobrious words or abusive language” tending to cause a breach of the peace on its face violated the First Amendment because the language of the statute was not sufficiently “narrow and precisely drawn” to preclude arrests and prosecutions for constitutionally protected speech. Id., 405 U.S. at 519-520. According to the theory of the Government here, the plaintiff in Gooding would not have had standing if, instead of an outright prohibition, the statute would have *13 vested “discretion and judgment” in a police officer to arrest, or a district attorney to prosecute, a person for using “opprobrious words or abusive language.” Whether a statute regulating speech imposes an outright prohibition, or whether it vests discretion in the executive to arrest or to charge a violator, the First Amendment issue is the same: whether the statutory language is sufficiently precise to protect constitutionally protected speech. See, e.g., Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973). Likewise, in applying the Fifth Amendment doctrine against vague statutes, it would not matter whether the statute is a regulation of primary conduct, or an authorization to take action against such conduct. The rule is the same: the language of the statute must be sufficiently precise so that, as a practical matter, the statute does not impermissibly delegate to a government official “basic policy matters... for resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory application.” Grayned v. Rockford, 408 U.S. 104, 109 (1972) (italics original). B. Allowing Only “As Applied” Challenges, such as through Habeas Corpus, Would Be a Totally Inadequate Remedy. The Government suggests that “exercises of Congress's Article I powers... may be subject to as-applied challenges in habeas corpus or other tailored *14 remedial proceedings,” as habeas is the remedy “the Constitution itself furnishes [as] an avenue for resolving challenges to Executive detention.” Govt. Br., pp. 45, 48 (emphasis added). Yet what the Government gives, it then takes away. After suggesting that the Constitution provides habeas corpus as the remedy, it immediately denies the availability of habeas. Citing Munaf v. Geren, 553 U.S. 674 (2008), the Government contends that “habeas relief should not be granted in cases involving ‘detainees... captured by our Armed Forces' in ‘an active theater of combat,’ because it would amount to an unwarranted judicial intrusion into the Executive's ability to conduct military operations abroad.' ” Id., pp. 55-56. The meaning of “active theater of combat” could very well include American soil, the war against terrorism being worldwide, as Senator Graham has asserted. See Section LB, supra. The Appellees respond to the Government's habeas argument by pointing out that “[h]abeas relief is not a sufficient protection,” since NDAA's assertion that detainees “will have rights under ‘existing... authorities' ” is completely unclear, and detentions can continue for years while habeas cases proceed through courts. Hedges Br., p. 52. If the only type of challenge that may permissibly be brought is an “as applied” one, all Americans remain subject to being detained at the discretion of *15 military officials. Although the Government's brief repeatedly speaks in terms of the President's authority as Commander-in-Chief (see, e.g., Govt. Br., pp. 19, 21, 41-44, 55), there is no requirement that the President authorize each arrest, as the detention power “includes the authority of the Armed Forces of the United States to detain covered persons....” NDAA Section 1021(a). Therefore, there is no statutory constraint on an arrest being authorized by a military officer of unspecified rank. There would be no protection provided by the requirement of a Grand Jury indictment. There would be no requirement of an arrest warrant issued by an Article III judge, supported by a sworn affidavit showing probable cause of the commission of a specific crime. Neither would there be any protection against use of compelled testimony, or any violation of due process of law. There would be no civilian proceedings whatsoever against the person detained, in an apparent effort to avoid the protections of the Fifth Amendment. Indeed, there is no requirement that the individual being detained has committed any federal crime. Additionally, military arrests might be expected to occur with a greater degree of stealth than those involving local police. Military officers would not likely leave a business card and a number to call for further information. After the string of black Suburbans pulls away, it is difficult to believe that the military would provide relatives or lawyers with any information whatsoever as to where *16 the person being detained was being held. A suspect thought to be associated with terrorism arrested by the military likely would be held at an undisclosed location, incommunicado, to prevent a perceived threat from others associated with terrorism. There likely would be no phone call from a military facility to a lawyer who could initiate habeas proceedings. Lastly, even if a series of “as applied” challenges could be brought, it is unclear what the “as applied” issues before the various courts would be. It is true that some cases may center around the statutory issue as to whether the individual detained is a “covered person.” However, if an individual were deemed to be a covered person, the next issue would invariably concern the constitutionality of the military's authority to detain civilians -- particularly U.S. citizens -- the very issue involved in this case. C. Actual Cases Have Already Demonstrated the Inadequacy of the Habeas Corpus Writ. The arrest might occur as it did with Brandon Raub, a former Marine, who was arrested at his home in Chesterfield County, Virginia, on August 16, 2012 by FBI agents and Chesterfield County police. Raub was placed in a psychiatric ward for posting personal political views on Facebook. Had it not been for some *17 citizens videotaping the event and posting it on YouTube,18 a legal defense may never have been mounted. Indeed, it is apparently current government policy at all levels to prevent citizen videotaping of such actions.19 Had the Government succeeded in Raub's case, he would have been denied access to any judicial hearing, including one before the Virginia Circuit Court Judge who characterized the government's case as “so devoid of any factual allegations that it could not be reasonably expected to give rise to a case or controversy,” and then ordered Raub released.20 In several instances, the military has held United States citizens isolated from contact with the outside world, shuttling them around from place to place to keep their whereabouts a secret and to avoid review by Article III courts. For example, Jose Padilla, a United States citizen, was detained in Chicago, Illinois, and transferred to a military brig in Charleston, South Carolina. The government *18 for years argued that military custody of Padilla was critical to national security. See Padilla v. Hanft, 432 F.3d 582, 583 (4th Cir. 2005). As soon as the Government sensed that the Fourth Circuit might rule in favor of Padilla, it claimed that it was critical that Padilla be transferred to civilian authorities in Florida in order to stand trial. Id. at 584. III. THE UNCONSTITUTIONALITY OF NDAA SECTION 1021(b)(2) UNDER THE FIRST AND FIFTH AMENDMENTS IS NOT FORECLOSED BY THE LAW OF WAR. In a remarkably audacious section of its brief, the Government seeks to deny plaintiffs' standing, contending that NDAA Section 1021(b)(2) is not subject to either a First Amendment or Fifth Amendment facial challenge on the ground that neither of the two constitutional provisions applies to “United States military operations in an active armed conflict” being governed primarily by “the law of war.” Govt. Br., p. 46. According to the Government's theory, because Article 1, Section 8, Clause 11 “imposes no constraints on how that declaration should be worded,” the discretionary powers conferred upon the President by Congress in the 2001 AUMF, as affirmed by NDAA Section 1021(b)(2), are not governed ex ante by the First and Fifth Amendments. Id., pp. 46, 48. The Government's war powers preclusion argument is reminiscent of the Fourth Circuit's view that, since the detention power is derived from the “the war *19 powers of Articles I and II” and “Article III contains nothing analogous to the specific powers of war,” separation of powers principles prohibit a federal court from “ ‘delv[ing] further into Hamdi's status and capture’ ” -- an argument rejected by the Supreme Court in Hamdi v. Rumsfeld, 542 U.S. 507, 515 (2004). The Government misunderstands the Constitution, which was written for a time of war, as well as for a time of peace. There is only one provision in the Constitution which can be suspended in wartime conditions: the writ of habeas corpus, and that suspension requires an act of Congress. U.S. Constitution, Article I, Section 9. And there is only one wartime exception, that being the right to a Grand Jury indictment as set forth in the Fifth Amendment. The war power does not trump the rights and protections of the people in any other instance. The Government's sole support, in its attempt to sweep aside the Constitution's Bill of Rights, is the Congressional declaration of war “against the Imperial Department of Japan” in World War II (Govt. Br., p. 47), which the Government claims to have been: stated in broadest terms, with no precise descriptions of who exactly my be the subject of force (including detention) or under what circumstances, and without any express carve-outs for arguably protected speech. This pattern holds for every authorization for the use of military force in our Nation's history -- including the AUMF. [Id. (emphasis added).] *20 The Government's position is demonstrably false. The 2001 AUMF departs dramatically from the 1941 Japanese declaration. Rather than offering support for the Government's claim, the differences between the 2001 and 1941 declarations undermine it. A. The 2001 AUMF Is Not a Constitutional Declaration of War. As quoted by the Government in its brief, the 1941 declaration stated: [T]he President is hereby authorized and directed to employ the entire naval and military forces of the United States and the resources of the Government to carry on war against the Imperial Government of Japan; and, to bring the conflict to a successful termination.... [Govt. Br., p. 47 (emphasis added).] In contrast, the AUMF provides: [t]hat the President is authorized to use all necessary and appropriate force against those nations, organizations or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons. [Pub. L. 107-40, 115 Stat. 224 (Sept. 18, 2001) § 2(a) (emphasis added).] The first and most obvious difference between the two resolutions is that, in the case of Japan, war was expressly declared. The Government's quotation from *21 the Declaration of War omitted the language declaring war.21 While it may be true, as the Government argues, that the Constitution “imposes no constraints on how that declaration should be worded” (Govt. Br., p. 46), Congress has never been at a loss for words to declare a war when it wanted to, from 1812 to 1942.22 Invariably, these declarations of war use the word “war,” and all but one use the word “declare.” The AUMF never used the word “war,” and it does not even purport to be a constitutional declaration of war. Indeed, after the events of 9/11, Congressman Ron Paul (R-TX) urged that Congress address whether it should declare war, but he found little interest in Constitutional processes.23 *22 Second, although both resolutions “authorize” the President, only the 1941 declaration both “authorizes and directs” him to take action. Rather than command the President “to employ the entire naval and military forces of the United States,” as the Japanese declaration does, AUMF does not command the President to employ any degree of force; rather, AUMF leaves it to the President's discretion to “determine” the force that is “necessary and appropriate” to be employed. (Emphasis added.) In 1941, Congress instructed the President to use all the nation's military force and government resources “to carry on war” against Japan; in 2001, Congress left the President the complete discretion as to the level and kind of force to be used. Third, in 1941, Congress identified a specific enemy: “the Imperial Government of Japan.” The AUMF empowered the President to identify the enemy, leaving it to his discretion to “determine” the “nations, organizations or persons [that] planned, authorized, committed, or aided the terrorist attacks on September 11, 2001, or harbored such organizations or persons....” Fourth, and finally, the 1941 declaration specified a future time upon which the President's authority would end, namely, when he brought “the conflict [war] to a successful termination.” It is in the nature of war between nations that they come to an end. A government which would seek to aggrandize power to itself *23 through the means of perpetual war would want to avoid declaring a specific war which eventually would end.24 Further, AUMF sets no definite time when the powers delegated to the President shall cease. To the contrary, the President is authorized, without any definite end, to use whatever military force he sees fit “to prevent any future acts of terrorism” against the United States threatened by yet unspecified “nations, organizations or persons,” as specified by the President. The power to declare war entails both “a legal and a prudential judgment.” See J. Tuomala, “Just Cause: The Thread That Runs So True,” 13 Dick. J. Int'l. Law 1, 41 (Fall 1994). According to Article 1, Section 8, Clause 11, both decisions are legislative ones, vested in the Congress of the United States, with the President having no role. See Tuomala, “Just Cause,” pp. 41-59. In the 1941 declaration, Congress made both judgments, directing the President to wage a war against Japan to its successful termination. AUMF delegated to the President open-ended powers to make the twin judgments: (i) whether the United States had *24 the legal right to use military power to achieve its end, i.e., the prevention of future terrorist acts; and (ii) whether the country could afford to employ its military and other resources to achieve that Utopian end. B. AUMF Unconstitutionally Delegates Legislative Power to the President. The Government claims that AUMF is the legislative source of the President's authority to detain persons pursuant to NDAA Section 1021(b). Govt. Br., pp. 2, 15. In fact, however, the AUMF delegates to the President the power to determine what is “necessary and appropriate force” to be employed in the war on terror. According to Article I, Section 8, Clause 18, it is for Congress to determine what is “necessary and proper” for carrying out the powers vested in the President, not for the President to determine those rules to govern himself. See Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, 588-89 (1952). However, in its Statement of Facts, the Government claims that the authority granted to the President in Section 1021(b)(2) is “an essentially verbatim affirmation by Congress of the Executive Branch's interpretation of the AUMF.” Govt. Br., p. 8 (emphasis added). In reality, the Executive Branch's exercise of “interpretation” is a mere euphemism. From the outset of 9/11, the President took the initiative. Congress was more than happy to delegate to the White House the *25 power to determine what, if any, force was “necessary and appropriate” -- not only to identify and punish the perpetrators of the 9/11 terrorist attack, but to determine what would be necessary and appropriate to “prevent” any such attacks in the future. Having conferred upon the President carte blanche powers, it is not surprising that the Government asserts that: Section 1021(b)(2)... makes it crystal clear that Congress intended to affirm for the Executive Branch the detention authority under the AUMF and the interpretation of that authority that the President has long articulated and exercised ..... [Govt. Br., p. 8 (emphasis added).] Indeed, in keeping with its submissive stance toward the President in war matters, Congress enacted NDAA Section 1021(d) which, as the Government is careful to point out in its brief, “states that [n]othing in this section is intended to limit or expand the authority of the President or the scope of [AUMF].” Id. In other words, the President alone determines the rules governing the military's exercise of detention authority under AUMF and in the NDAA. In light of these legislative concessions to Presidential power, the Government's occasional references to a congressionally declared or authorized operation against an enemy force (Govt. Br., pp. 3, 4) are very hollow indeed. The Constitution grants Congress the power “to make all Laws which shall be *26 necessary and proper for carrying into Execution” the war power. Art. I, Sec. 8, CI. 18. However, the AUMF and NDAA Section 1021(b)(2) -- both as written and as explained by the Government's brief-- testify to the unmistakable fact that the military's detention powers exercised in the so-called war on terror have been both made and executed in a manner prescribed by the President (not in a manner prescribed by Congress), in pursuit of a policy determined by the President (not by Congress), contrary to applicable separation of powers principles. See Youngstown, 343 U.S. at 588-89.25 C. The President's Indiscriminate Power to Preventively Detain American Citizens under AUMF, as Reflected in Section 1021(b)(2), Facially Conflicts with the Treason Clause of Article III of the Constitution. The AUMF and Section 1021(b)(2) extend to the President the power to preventively detain any “person” who the President, at his discretion, determines has “substantially supported” forces “associated” with al-Qaeda or the Taliban. As pointed out by Appellees, “the NDAA, § 1021(b)(2) is drafted in terms that authorize military jurisdiction over civilians, including U.S. citizens detained in the U.S. and abroad.” Hedges Br., p. 57. To be sure, the Government denies it has *27 this effect, but can point to no language in the AUMF or in the NDAA expressly denying that the President's discretionary authority to preventively detain “enemy combatants” includes American citizens. See Govt. Br., pp. 23-25. Instead, the Government asserts that Section 1021(d)-(e) “does [not] grant any new authority as to the detention of U.S. citizens” (id., p. 24), with the further assurance that the President has, by a non-binding Signing Statement, stated that he “will not authorize the indefinite military detention without trial of American citizens.” Id., p. 25 (emphasis added). It is one thing for the President to state that he “will not”; it is quite another to state that he “legally may not.” As demonstrated above, the AUMF, which the Government contends is the sole source of the President's authority to preventively detain, does not constrain his discretion in such a way as to make it impermissible for the President to preventively detain an American citizen. 

Only a court ruling solve---explicit rejection of claimed executive authority in a pre-enforcement review ensures clarity and resolves the fear of detention

Yalowitz, 12 
(Partner-Arnold & Porter, Brief Of Amicus Curiae Bill Of Rights Defense Committee in Support Of Plaintiffs-appellees and Affirmation, Hedges v. Obama, 12/18, WestLaw)

 “[T]he practice of arbitrary imprisonments, ha[s] been, in all ages, [one of] the favorite and most formidable instruments of tyranny.” The Federalist No. 84, at 468 (Alexander Hamilton) (E.H. Scott ed., 1898). Unfortunately, since the September 11th terrorist attacks, the government has imprisoned individuals while using a myriad of maneuvers to avoid judicial scrutiny of whether those detentions are unconstitutionally arbitrary. This case concerns the limits on the government's ability to continue its detention policies without effective judicial review. In the district court, the government initially refused to answer whether it could indefinitely detain Plaintiffs under section 1021 of the National Defense Authorization Act of 2012 (“section 1021”) for engaging in expressive activity. When the district court recognized Plaintiffs' standing to bring this suit, the government changed its position, stating that Plaintiffs' past activities would not subject them to military detention. The district court properly rejected that qualified assurance. The government has now changed positions again. In an attempt to evade substantive judicial review of its detention policies, the government states that Plaintiffs lack standing because they are in “no danger whatsoever” of being detained under section 1021. It is too late to investigate what that means. *2 We have seen this tactic before. Over the past decade, the government has used various procedural gambits and post-hoc assurances to avoid effective Article III review of its military detention policies. On the eve of judicial review, the government has taken actions that appear to have been designed for the sole purpose of dismissing cases by resorting to the prudential doctrines of jurisdiction, standing, and mootness. It has also contested the ability of courts to resolve such claims afterward, whether through post-release habeas petitions, damages actions, or other claims for relief. As a result, the courts have had little opportunity to define the constitutional boundaries of the government's detention authority-in particular with respect to its powers to employ military detention domestically, where the government's strategy has prevented the formation of any final precedent whatsoever. Because the government has effectively sidelined the courts from substantively reviewing its detention authority, individuals subject to military detention face a stark choice: pre-enforcement review or no review at all. In light of that reality, this Court should not turn a blind eye to Plaintiffs' claims. The doctrines of standing and mootness acknowledge that courts must protect their jurisdiction from a litigant's gamesmanship, and the pragmatic concerns underlying those doctrines are particularly pertinent here. The constitutionality of section 1021 may-and indeed should-be adjudicated in this suit. *3 ARGUMENT I. THE GOVERNMENT HAS CONSISTENTLY TRIED TO EVADE SUBSTANTIVE JUDICIAL REVIEW IN MILITARY DETENTION CASES Over the last decade, the government has detained U.S. citizens and foreign nationals without criminal charges, for years at a time, while preventing judicial review of the facts supposedly justifying these detentions. A. Padilla v. Hanft Jose Padilla, an American citizen, was arrested on a material witness warrant in the United States on May 8, 2002. Rumsfeld v. Padilla, 542 U.S. 426, 430 (2004). Roughly a month after his arrest, the United States District Court for the Southern District of New York was scheduled to conduct a hearing on the legality of the warrant. See id. at 431. Just before that hearing, the government designated Padilla an “enemy combatant” and moved him from New York to a naval prison in South Carolina. Id. at 431-32. After the Second Circuit held that Padilla's detention was unauthorized and therefore unlawful, see Padilla v. Rumsfeld, 352 F.3d 695, 724 (2d Cir. 2003), rev'd and remanded, 542 U.S. 426 (2004), the government successfully argued that Padilla's transfer to South Carolina divested the Southern District of New York of jurisdiction, see Padilla, 542 U.S. at 451.1 *4 In the meantime, the Supreme Court held in Hamdi v. Rumsfeld, 542 U.S. 507, 509 (2004) (plurality opinion), that “due process demands that a citizen held in the United States as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decisionmaker.” Hamdi thus confirmed Padilla's right to the hearing that he never received. The various opinions in Hamdi also revealed that five justices were inclined to rule in favor of Padilla on the merits, if the case were properly before the Court. See Stephen I. Vladeck, The Long War, the Federal Courts, and the Necessity/Legality Paradox, 43 U. Rich. L. Rev. 893, 910 & n.105 (2009) (book review). Despite that strong signal from the Court, the government continued to hold Padilla in military custody without charge. With his challenge in the Southern District of New York frustrated, Padilla filed a new petition for a writ of habeas corpus in the District of South Carolina. Nearly three years after his arrest, the court held that Padilla was entitled to be released. Padilla v. Hanft, 389 F. Supp. 2d 678, 691-92 (D.S.C. 2005), rev'd, 423 F.3d 386 (4th Cir. 2005). The Fourth Circuit reversed. Padilla, 423 F.3d at 397. A month after Padilla petitioned for certiorari, and two business days before its brief in response was due, the government announced that it had indicted *5 Padilla on charges unrelated to those for which he had been detained. See Order, Padilla v. Hanft, 432 F.3d 582, 583-84 (4th Cir. 2005) (No. 05-6396). Without explanation, the government then sought to vacate the Fourth Circuit's order, transfer Padilla to Florida, and moot the litigation. See id. at 584-85. The Fourth Circuit denied that request in a sharply worded rebuke, criticizing the government's “eleventh-hour transfer and vacatur on grounds and under circumstances that would further a perception that dismissal may have been sought for the purpose of avoiding consideration by the Supreme Court.” Id. at 587 (emphasis added). The Supreme Court nonetheless authorized Padilla's transfer, Padilla v. Hanft, 546 U.S. 1084 (2006) (mem.), and a divided Court later denied certiorari on mootness grounds, Padilla v. Hanft, 547 U.S. 1062 (2006) (mem.). The government's last-minute procedural shifting in Padilla was not lost on the Court. Justice Kennedy, joined by Chief Justice Roberts and Justice Stevens, “acknowledged” that Padilla “has a continuing concern that his status might be altered again” given “the previous changes in his custody status and the fact that nearly four years have passed since he first was detained.” Id. (Kennedy, J., concurring in the denial of certiorari). The concurring opinion also recognized that lower courts “should act promptly to ensure ... the writ of habeas corpus [is] not compromised” in the event that the government changed Padilla's status once again. Id. Justices Souter, Ginsburg, and Breyer voted to grant certiorari, with *6 Justice Ginsburg stating in her dissent that the government's conduct was “capable of repetition” and yet “evasive of review.” Id. (Ginsburg, J., dissenting from the denial of certiorari). Justice Ginsburg also contended that the government's transfer of Padilla was only a “voluntary cessation”: “Although the Government has recently lodged charges against Padilla in a civilian court, nothing prevents the Executive from returning to the road it earlier constructed and defended.” Id. After the government mooted Padilla's habeas claim, he sought post-enforcement relief through two actions seeking damages and declaratory relief. Both were dismissed-one for failure to state a claim, Lebron v. Rumsfeld, 670 F.3d 540 (4th Cir. 2012), and the other on qualified immunity grounds, Padilla v. Yoo, 678 F.3d 748, 768 (9th Cir. 2012). B. Al-Marri v. Spagone In December 2001, the FBI arrested Ali Al-Marri, a permanent resident of the United States, for being a material witness in the investigation of the September 11th terrorist attacks. Al-Marri ex rel. Berman v. Wright, 443 F. Supp. 2d 774, 776 (D.S.C. 2006), rev'd on other grounds, 487 F.3d 160 (4th Cir. 2007). He was later indicted for, and pled not guilty to, several federal crimes. See id. In June 2003-one month before trial, and sixteen months after indictment-President Bush designated Al-Marri an “enemy combatant.” Id. That same morning, the government moved to dismiss the criminal charges. Id. It then *7 transferred Al-Marri to a naval prison and held him without charge for another sixteen months. See id. at 777; Petition for a Writ of Cert. at 4-5, Al-Marri v. Pucciarelli, 555 U.S. 1066 (2008) (No. 08-368), 2008 WL 4325550 at *4-5. Having sidestepped trial, the government then delayed adjudicating the merits of Al-Marri's detention by successfully challenging personal jurisdiction over his first habeas petition. See Al-Marri v. Bush, 274 F. Supp. 2d 1003 (C.D. Ill. 2003), aff'd, 360 F.3d 707 (7th Cir. 2004), cert. denied, 543 U.S. 809 (2004). Al-Marri then refiled in the District of South Carolina, which dismissed the petition in August 2006. Al-Marri, 443 F. Supp. 2d. at 785. A Fourth Circuit panel reversed, holding that the “military detention of al-Marri must cease.” Al-Marri, 487 F.3d at 195, rev'den banc, 534 F.3d 213 (4th Cir. 2008) (en banc), vacated, 555 U.S. 1220 (2009). The government had now detained Al-Marri for over four years, yet it continued the case by seeking en banc review, which resulted in a fragmented, 5-4 per curiam opinion reversing the panel's decision. See Al-Marri, 534 F.3d at 217. Nearly seven years after his arrest, the Supreme Court granted Al-Marri's petition for a writ of certiorari. Al-Marri v. Pucciarelli, 555 U.S. 1066 (2008) (mem.). Once again, the government sought to avoid merits review. A few weeks before its brief was due, the government indicted Al-Marri for providing material support to a foreign terrorist organization. See Mot. to Dismiss or, in the *8 Case: 12-3176 Document: 146 Page: 16 12/18/2012 797607 26 Alternative, to Vacate the J. Below and Remand with Directions to Dismiss the Case as Moot at 4, Al-Marri v. Pucciarelli, 555 U.S. 1220 (2009) (No. 08-368), 2009 WL 526212 at *4. The next day, the government moved to transfer Al-Marri back to civil custody and to dismiss the writ of certiorari as moot, id., which the Court granted, Al-Marri v. Spagone, 555 U.S. 1220 (2009) (mem.). By that time, Al-Marri had spent over seven years in custody-five years and nine months of which were in military detention with no pending criminal charges. C. Kiyemba v. Obama Although foreign detainees have, counterintuitively, had more success than domestic detainees in securing judicial review, the government has evaded review in that situation as well. In 2001, seventeen ethnic Uighurs were captured in Afghanistan and then detained in Guantanamo Bay. In re Guantanamo Bay Litig., 581 F. Supp. 2d. 33, 35 (D.D.C. 2008), rev'd, Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir. 2009), vacated, -- U.S. --, 130 S. Ct. 1235 (2010) (per curiam). Six years later, the government admitted that the Uighurs were not enemy combatants, 581 F. Supp. 2d at 35, and later conceded that the Uighurs were detained “without lawful cause,” Kiyemba v. Obama, -- U.S. --, 131 S. Ct. 1631, 1631 (2011) (Breyer, J., respecting the denial of certiorari). The district court ordered their immediate release, see In re Guantanamo Bay Litig., 581 F. Supp. 2d at 43, the circuit court reversed, see Kiyemba, 555 F.3d at 1032, and the Supreme Court *9 granted certiorari, Kiyemba v. Obama, -- U.S. --, 130 S. Ct. 458 (2009) (mem.). The question before the Court was “whether a federal court exercising habeas jurisdiction has the power to order the release of prisoners held at Guantanamo Bay where the Executive detention is indefinite and without authorization in law, and release into the continental United States is the only possible effective remedy.” Kiyemba, 130 S. Ct. at 1235 (quotations omitted). Yet again, the Court never answered that question. This time, the government assured the Court that it was working to resettle the remaining detainees despite its prior-asserted inability to do so. See Kiyemba, 131 S. Ct. at 1631 (Breyer, J., respecting the denial of certiorari). Notwithstanding those assurances, three of the Kiyemba plaintiffs are still detained at Guantanamo Bay, more than a decade after they were captured and illegally detained. See The Guantanamo Docket: Citizens of China, N.Y. Times, http:// projects.nytimes.com/guantanamo/country/china (last visited Dec. 16, 2012). II. THIS COURT SHOULD REJECT THE GOVERNMENT'S EFFORTS TO EVADE JUDICIAL REVIEW AND SHOULD ALLOW A RULING ON THE MERITS A. The Government's fRepresentations Here Appear Calculated To Avoid Judicial Review Of Section 1021 As in Padilla, Al-Marri, and Kiyemba, the government here seeks to avoid substantive review of its detention practices. Although the government now states that it would not wield section 1021 against Plaintiffs, its track record in this case *10 undermines confidence in that late-stated position. At each juncture, the government has shifted its position by only the tiniest increment that it hoped would suffice to negate Plaintiffs' standing or to moot this case: • In litigating the preliminary injunction before the district court, the government refused-despite numerous opportunities-to say whether Plaintiffs' activities fell within the scope of section 1021. See, e.g., SA 81, 84, 98, 102-04, 106-07. • After that position failed and the district court entered a preliminary injunction, the government tried a new tack: offering in its motion for reconsideration a highly qualified statement that Plaintiffs' past activities, as described in their testimony, “if accurate,” “without more,” would not subject them to military detention. SA 107. The government, however, refused to define how it would apply section 1021 to future conduct (even of a similar nature), and refused to state that its new position would not change again. SA 108, 148 n.34. • After the government's second position failed and the district court issued a permanent injunction, the government changed its position yet again, moving incrementally further to stating that Plaintiffs' actions “would not fall” within the scope of section 1021. Govt's Mem. of Law in Supp. of Its Mot. for an Immediate Interim Stay and Stay Pending Appeal at 6, Hedges v. Obama (S.D.N.Y. Sept. 14, 2012) (No. 12 Civ. 331 (KBF)). • The government then successfully moved this Court to stay the injunction by asserting that Plaintiffs “are in no danger whatsoever of ever being captured and detained.” Defs.'-Appellants' Emergency Mot. for Stay Pending Appeal and for an Immediate Stay During the Consideration of this Mot. at 1, Hedges v. Obama (2d Cir. Sept. 17, 2012) (No. 12-3644). • Having secured a stay, the government hopes that it has gone just far enough to avoid a substantive review of section 1021, so its Opening Brief repeats the “no danger whatsoever” language four different times. See Appellants' Br. 1, 14, 22-23, 35. *11 These incremental maneuvers appear intended to sidestep judicial review of section 1021, continuing the government's strategy-remarkably successful to date-of avoiding any final adjudication of its domestic military detention policies. B. Pre-enforcement Review Is The Only Effective Way For Plaintiffs To Protect Their Rights Because An As-Applied (Post-Detention) Challenge Would Be Too Burdensome Or Unavailable Those subject to section 1021-all American citizens-would face a Hobson's choice if the government prevailed here. The government could dodge a pre-enforcement challenge by stating that the challenger has nothing (yet) to fear. And it could evade a post-enforcement habeas challenge by using procedural gambits, empty promises, or last-minute shifts to criminal charges. A post-enforcement remedy is also inadequate because the challenger must suffer the hardships of indefinite detention before gaining the “right” to file a habeas petition. See Gul v. Obama, 652 F.3d 12, 22 (D.C. Cir. 2011) (holding that Guantanamo detainees cannot pursue habeas relief after they are released). Nor could the wrongly detained seek ex-post remuneration through a damages action. See, e.g., Rasul v. Myers, 563 F.3d 527 (D.C. Cir. 2009) (per curiam). Post-enforcement review thus fails in detention cases to provide any meaningful scrutiny of-or remedy for-the government's indefinite detention practices.2 *12 But the Hobson's choice is not inevitable. Courts have long recognized that litigants may not use standing and mootness to circumvent judicial review. “[T]he mootness doctrine is flexible and recognizes the uncertain and shifting contours of Article III justiciability,” United States v. Int'l Bhd. of Teamsters, Chauffeurs, Warehousemen & Helpers of Am., 955 F.2d 171, 174 (2d Cir. 1992) (quotation marks omitted), which is precisely why the doctrine “may be overridden where there are strong reasons to override it,” Honig v. Doe, 484 U.S. 305, 331 (1988) (Rehnquist, C.J., concurring). Indeed, “the intentional mooting by the government of a [military detention] case of this import out of concern for Supreme Court consideration [is] not [a] legitimate justification but [an] admission of attempted avoidance of review.” Padilla, 432 F.3d at 585. The “voluntary cessation” exception to the mootness doctrine was designed to prevent the very sort of gamesmanship that the government has pursued in detention litigation. “It is well settled that a defendant's voluntary cessation of a challenged practice does not deprive a federal court of its power to determine the legality of the practice. If it did, the courts would be compelled to leave the defendant free to return to his old ways.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 189 (2000) (alterations, quotation marks, and citation omitted). Thus, a defendant relying on its own voluntary cessation *13 “bears the formidable burden of showing that it is absolutely clear the allegedly wrongful behavior could not reasonably be expected to recur.” Id. at 190.3 Here, the government has repeatedly changed its position on the application of section 1021 in an effort to evade judicial scrutiny. That fluctuation is precisely what Plaintiffs fear: that the government will “return to [its] old ways” and adopt an interpretation that, aided by the statute's vagueness, could lead to their future detention. “[N]othing prevents the Executive from returning to the road it earlier constructed and defended.” Padilla, 547 U.S. at 1062 (Ginsburg, J., dissenting from the denial of certiorari). Thus, the government's recent assurances do not eliminate Plaintiffs' standing. Cf United States v. Concentrated Phosphate Export Ass'n, 393 U.S. 199, 203 (1968) (explaining that “appellees' own statement” that it would not repeat the challenged conduct “cannot suffice to satisfy the heavy burden of persuasion” to make it “absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur”). For example, the Appellants' brief claims that “associated forces” is clearly defined because it was mentioned in a speech at Yale Law School by the General Counsel of the Department of Defense. Appellants' Br. 29-30. It cites no other *14 Case: 12-3176 Document: 146 Page: 22 12/18/2012 797607 26 authority. Speeches are not binding pronouncements of statutory interpretation. Without a judicial pronouncement, Plaintiffs cannot know whether their activities will subject them to indefinite military detention, and section 1021 will “lie [] about like a loaded weapon ready for the hand” of executive officials. Korematsu v. United States, 323 U.S. 214, 246 (1944) (Jackson, J., dissenting). The ripeness doctrine also illustrates how the lack of effective review counsels in favor of recognizing Plaintiffs' standing. That doctrine considers, inter alia, whether “withholding of consideration will cause substantial hardship to the parties.” United States v. Quinones, 313 F.3d 49, 58 (2d Cir. 2002). A pre-enforcement challenge is ripe if delaying consideration would impose procedural hurdles. In Quinones, for instance, this Court found a pre-enforcement challenge to a federal death penalty statute to be “eminently fit for judicial review” despite defendants not having been convicted or sentenced to death. Id. at 59 (quotation marks omitted). That is because the procedural differences between death penalty trials and other criminal trials would create substantial hardship. Id. at 59-60. Similarly, in United States v. Torres, 409 F.3d 1000, 1003 (8th Cir. 2005), a challenge to a sentencing enhancement was deemed ripe even though additional future conditions had to be satisfied before the enhancement would have impacted the defendant's prison term. Because this challenge could not be made in a habeas proceeding, it had to be heard on direct appeal lest the defendant be left “without *15 Case: 12-3176 Document: 146 Page: 23 12/18/2012 797607 26 the benefit of judicial review.” Id. Because “such a quandary” would be “unfair,” the court refused to “cast [defendant's] ship out to a sea without a shore.” Id. As Padilla, Al-Marri, and Kiyemba show, those potentially subject to section 1021 face a grave choice: pre-enforcement review or no meaningful review at all. In such circumstances, the ripeness and mootness doctrines exist precisely to prevent the government from closing the door to a pre-enforcement challenge, which is effectively the only avenue to obtain judicial review on the merits. CONCLUSION “Whatever power the United States Constitution envisions for the Executive in ... times of conflict, it most assuredly envisions a role for all three branches when individual liberties are at stake.” Hamdi, 542 U.S. at 536. Indeed, “the very essence of [the] judicial duty” is determining whether laws violate the Constitution. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 178 (1803). This Court should perform its constitutional role, evaluate the constitutionality of section 1021, and reject the government's attempt to evade judicial scrutiny of its detention policies. BORDC therefore respectfully requests that this Court affirm the judgment of the District Court or, in the alternative, permit further consideration on the constitutionality of section 1021 upon remand. 
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The President will use the court for cover
Stimson 9

[09/25/09, Cully Stimson is a senior legal fellow at the Heritage Foundation and an instructor at the Naval Justice School former American career appointee at the Pentagon. Stimson was the Deputy Assistant Secretary of Defense for Detainee Affairs, “Punting National Security To The Judiciary”, http://blog.heritage.org/2009/09/25/punting-national-security-to-the-judiciary/]

So what is really going on here? To those of us who have either served in senior policy posts and dealt with these issues on a daily basis, or followed them closely from the outside, it is becoming increasingly clear that this administration is trying to create the appearance of a tough national-security policy regarding the detention of terrorists at Guantanamo, yet allow the courts to make the tough calls on releasing the bad guys. Letting the courts do the dirty work would give the administration plausible cover and distance from the decision-making process. The numbers speak for themselves. Of the 38 detainees whose cases have been adjudicated through the habeas process in federal court in Washington, 30 have been ordered released by civilian judges. That is close to an 80 percent loss rate for the government, which argued for continued detention. Yet, how many of these decisions has this administration appealed, knowing full well that many of those 30 detainees should not in good conscience be let go? The answer: one. Letting the courts do it for him gives the president distance from the unsavory release decisions. It also allows him to state with a straight face, as he did at the Archives speech, “We are not going to release anyone if it would endanger our national security, nor will we release detainees within the United States who endanger the American people.” No, the president won’t release detainees; he’ll sit back and let the courts to do it for him. And the president won’t seek congressional authorization for prolonged detention of the enemy, as he promised, because it will anger his political base on the Left. The ultra-liberals aren’t about to relinquish their “try them or set them free” mantra, even though such a policy threatens to put terrorists back on the battlefield. Moreover, the president would have to spend political capital to win congressional authorization for a prolonged detention policy. Obviously, he would rather spend that capital on other policy priorities. Politically speaking, it is easier to maintain the status quo and let the detainees seek release from federal judges. The passive approach also helps the administration close Gitmo without taking the heat for actually releasing detainees themselves.
Normal means is courts will announce their decision at the end of the term
Mondak 92 [Jeffery J., assistant professor of political science @ the University of Pittsburgh.  “Institutional legitimacy, policy legitimacy, and the Supreme Court.”  American Politics Quarterly, Vol. 20, No. 4, Lexis]
The process described by the political capital hypothesis acts as expected in the laboratory, and the logic of the link between institutional and policy legitimacy has thus gained strong empirical corroboration.  However, the dynamic's pervasiveness defies precise estimation due to the limitations of available public opinion data.  Still, the results reported here are provocative.  First, this view of legitimation may apply to institutions beyond the Supreme Court.  Consequently, efforts to use this theory in the study of other institutions may yield evidence supportive of a general process.  A second concern is how the Court responds to its institutional limits.  Specifically, strategy within the Court can be considered from the context of legitimacy.  For example, what tactics may the Court employ to reduce the erosion of political capital?  By releasing controversial rulings at the end of a term, for instance, the Court may afford itself a healing period, a time to repair damaged credibility prior to the next round of efforts at conferring policy legitimacy.  This suggests a third issue, the manner in which institutional approval is replenished.  Does institutional support return to some equilibrium once dispute surrounding a particular ruling fades, or must the Court release popular edicts to offset the effects of its controversial actions?

Obama’s NSA proposal triggers it

Paul Waldman, WaPo, 3/25/14,  NSA may give up on phone records. But they’re still watching., www.washingtonpost.com/blogs/plum-line/wp/2014/03/25/nsa-may-give-up-on-phone-records-but-theyre-still-watching/
At a presser today in the Netherlands, President Obama confirmed reports that his administration is preparing to release a plan to end National Security Agency bulk information collection and leave that information with phone companies instead — albeit not for a longer duration than they are already required to hold the information for. Obama described the plan as “workable,” adding: “This insures that the government is not in possession of that bulk data.” What makes this surprising is that old axiom about presidents: they don’t relinquish power willingly. No matter what they might say about the appropriate limits of executive authority before they take office, once they’re actually in the White House, they want to hold on to every shred they can. Obama is now poised to give up some of his power. But it needs to be restated that this would not have happened without all those revelations from Edward Snowden. What will Obama’s proposal look like? Charlie Savage of the New York Times reported: The Obama administration is preparing to unveil a legislative proposal for a far-reaching overhaul of the National Security Agency’s once-secret bulk phone records program in a way that — if approved by Congress — would end the aspect that has most alarmed privacy advocates since its existence was leaked last year, according to senior administration officials. Under the proposal, they said, N.S.A. would end its systematic collection of data about Americans’ calling habits. The records would be stay in the hands of phone companies, which would not be required to retain the data for any longer than they normally would. And the N.S.A. could obtain specific records only with permission from a judge, using a new kind of court order.

Reforms are meaningless - inevitably watered-down

Sanchez 14

Julian Sanchez, staff writer, The Daily Beast, January 15, 2014, "Obama Backs Off Real NSA Reform", http://www.thedailybeast.com/articles/2014/01/15/obama-backs-off-real-nsa-reform.html

At a hearing, his review board backpedaled, saying their changes to domestic surveillance aren’t drastic. No wonder: the boss is going to reject ones with teeth.
If civil liberties advocates had hoped an expert panel’s call for an overhaul of America’s approach to surveillance might finally open the door to serious reforms, it appears they’re about to be disappointed yet again.
President Obama’s handpicked surveillance review group, a mix of legal scholars and former government officials, has called for major intelligence policy changes—and on Wednesday, testifying before the Senate Judiciary Committee, reiterated their unanimous opposition to the government’s bulk collection of American phone records. Yet early reports suggest that the president will reject their key recommendations in a speech he is slated to deliver this Friday, instead offering a bland array of cosmetic tweaks to the intelligence process.
The panel members themselves may have sensed which way the wind was blowing: At Wednesday’s hearing, they repeatedly stressed that they were not calling for an end to the National Security Agency’s controversial phone metadata program, but only a “change in approach.”  Yet the distinction is largely semantic. Number one on the review group’s list of 46 recommendations (PDF) is a return to the traditional, particularized method of gathering phone records: When the government has evidence linking specific phone numbers to terrorism, it should seek individual court orders to obtain those records from the phone companies, rather than giving NSA analysts direct access to a database, with the authority to determine which numbers to search. In other words, exactly what the government has always had the ability to do without a bulk metadata program.

NSA defenders such as Dianne Feinstein (D-CA) and Jeff Sessions (R-AL) did their best to spin the panel’s conclusions in their favor, largely ignoring the group’s detailed 300-page report in favor of a Washington Post op-ed by panel member and former CIA official Michael Morell defending the value of collecting phone records. Yet even Morell rejected the familiar talking point that such records were “just metadata,” and therefore raised none of the privacy concerns associated with eavesdropping on the contents of calls. “There’s a lot of content in metadata,” Morell told the committee, “There’s not a sharp difference between metadata and content… It’s more of a continuum,” because sophisticated analysis of communication patterns can often reveal as much about peoples lives and activities as the substance of what is communicated.

Morell did lend some support to another favorite NSA talking point: That if the metadata program had been in place before the attacks of 9/11, the plot might have been prevented.  But as former counterterrorism czar Richard Clarke pointed out, the 9/11 plot went undetected because of a failure to share information the NSA and CIA already had.  University of Chicago Law professor called claims that it would be too cumbersome to acquire such information with specific court orders “wholly unconvincing,” saying there was “no reason” the government would need unfiltered access to a database of all phone records in order to effectively monitor terror networks. As the panelists all agreed, there was no evidence the metadata program had provided any unique intelligence that could not have been obtained by that more traditional method, nor that it had played a critical role in stopping any terror attacks.

Many of the panel’s most significant recommendations, however, were barely raised at the hearing at all.  The proposal to end the FBI’s use of National Security Letters to acquire records without judicial approval received only a passing mention. The review groups’s analysis of NSA’s Internet surveillance powers, including its endorsement of a ban on warrantless querying of NSA databases for the communications of Americans, was glossed over entirely. Nor was there any discussion of the group’s strongly-worded condemnation of efforts to undermine widely-used encryption standards, which have horrified many security experts.

The administration has signaled its willingness to embrace some more minor procedural reforms: Greater transparency about the scope of government surveillance, and the creation of a civil liberties “advocate” to argue before the secret Foreign Intelligence Surveillance Court.  But these are changes the president appeared willing to adopt even before the review group issued its report. Americans could be forgiven for wondering whether there was any point to appointing a group of experts to conduct such an extensive analysis if the president is going to ignore their advice, except when it matches what he’d already decided to do.

That may explain why the president’s speech is scheduled in advance of the separate report on surveillance being prepared by the Privacy and Civil Liberties Oversight Board.  Ignoring one set of expert recommendations is awkward enough; ignoring two would make it even more obvious that the president is unwilling to seriously reign in his own intelligence agencies.
NSA not key to relations - Ukraine solved

Euronews 3/19/14

Euronews, March 19, 2014, "Obama in Europe in testing times for EU/US relations",

http://www.euronews.com/2014/03/19/obama-in-europe-in-testing-times-for-euus-relations/

“Big countries spy on each other and intelligence services, guess what? engage in espionage. And I think the public is outraged and politicians are reacting to this but there’s an enormous amount of what I’d call phoney outrage. And I think Obama’s real short-coming is he didn’t defend the NSA vigorously and the NSA didn’t defend itself vigorously.”

Despite plans to attend the Nuclear security summit in the Hague and EU-US trade talks in Brussels, Russia’s growing intervention in Ukraine has come to the forefront in US-EU relations.
Even the transatlantic fall-out over the Snowden spying revelations scandal will be pushed aside as pressure on Obama to stand up to Putin is growing both from within and outside the US.
Julianne Smith is a national security consultant and former advisor to Vice-President Joe Biden.

She hopes that Obama’s European visit will lead to a stronger and more united transatlantic answer to Putin’s intervention in Ukraine.

“There is frustration here in Washington that our, quote, partner on the other side of the Atlantic can’t get its act together because you have these endless debates about what to do next,” Smith says

“Here though we also have dysfunction in our own capitol. We have disagreement with congress.So I think there is blame to go around on both sides but it’s a little bit of an unfair accusation from Washington. The United States and Europe have very different bilateral relationships with the Russians. Obviously the European Union and individual European member states have much deeper trade ties and a deeper trade relationhip with Russia than the United States does. So there is some hesitation on the other side of the Atlantic to use sanctions as a tool, as a punitive measure against the Russians. There’s much more eagerness here in the United States to turn to that right away.

Both Washington and Brussels have responded with asset freezes and visa bans to Russia’s actions over Crimea. But there is concern that neither the US nor the EU are determined to hit Putin hard below the economic belt.

“We already know that Russia pushes back hard when it has sanctions imposed on it,” says Edward Lucas

“America put visa bans and asset freezes on a small number of people involved in the death of a whistle blower in the fraud that he’d uncovered. That was the so called Magnitsky list. And Russia responded by banning adoptions by Americans of disabled kids from Russian orphanages. I think they (Russia) will do something similar, probably on the economic front. They’ll do something that will really hurt western companies, western banks and those companies and banks will go howling to their governments saying this is our profits, our dividends, jobs in the west, do something and back down. And my fear is that western governments will decide to make these sanctions against Russia pretty brief and toothless as a result.”

Joseph Ciricione heads an NGO focused on nuclear weapons policy. He will be at the Hague’s Nuclear Security summit.

He says that despite growing tensions with Russia, Obama, like his western allies are committed to securing the world’s nuclear arsenal from any terrorist threat.

And if anything, he believes the transatlantic alliance will come out even stronger than before.

Putting past “disputes” aside, both Washington and Brussels say they still hope to solve the Ukrainian crisis through diplomatic channels – yet another test on the ties that bind on both sides of the Atlantic.
[End of Article]

Reaffirmation of clear statement rules for war powers would block NSA snooping
Lee, 6

(Law Prof-UC Hastings, Article: The Legality of the NSA Wiretapping Program, 12 Tex. J. on C.L. & C.R. 1)
For these reasons, I believe the best interpretation of force under the AUMF does not include wiretapping. Again, however, some may disagree, and for their benefit it is useful to reach the question of whether wiretapping is necessary and appropriate within the meaning of the AUMF. Professors Curtis Bradley and Jack Goldsmith have recently offered a useful framework for interpreting what types of force are authorized by the statute. n30 They argue that the courts should interpret the AUMF by looking to prior executive branch practice and international laws of war. n31 They further argue that the AUMF "need not specify all approved presidential wartime actions," meaning that not every use of force that Congress authorizes must be explicitly spelled out in the AUMF. n32 Finally, they argue that "it is appropriate for courts interpreting the AUMF to apply a clear statement requirement when the President acts pursuant to the AUMF to restrict the liberty of non-combatants in the United States." n33 When interpreting a congressional authorization for the use of force, it makes sense to examine what activities prior presidents engaged in to support war efforts. It is reasonable to think that members of Congress, in voting for or against such legislation, make their decisions [*8] against the factual backdrop of what types of force presidents have used in the past. A textually open-ended grant of authority, such as "necessary and appropriate force," is likely to be understood by all parties as encompassing the types of force that presidents have characteristically employed in past wars. Prior executive branch practice supports the notion that the AUMF authorizes the NSA program. Both Franklin Roosevelt and Woodrow Wilson ordered warrantless domestic wiretapping in support of their respective wars. n34 Later in this article, I will show how this leads me to conclude that the President has inherent constitutional authority to order the type of surveillance involved in the NSA program. I will defer a fuller account of these wiretapping practices until my discussion of the President's inherent authority. For the moment, it is enough to say that this prong of Bradley and Goldsmith's interpretive framework supports a finding of congressional authorization for the NSA program. If this prong of the interpretive framework supports the program, however, there is another prong that casts serious doubt on it. Bradley and Goldsmith argue that courts should apply a clear statement requirement when the President invokes the AUMF to support actions that restrict the liberty of non-combatants in the United States, under which, "courts would not interpret the AUMF to authorize a particular presidential action absent a clear statutory indication that Congress intended to authorize the action." n35 If such a clear statement rule were applied to the NSA program, it would be fatal, for the AUMF says nothing about wiretapping or surveillance. It is not certain whether Bradley and Goldsmith would apply their clear statement rule to the NSA wiretapping program. Two factors give pause. First, Bradley and Goldsmith would apply the clear statement requirement only to presidential action that restricts the liberty of non-combatants. For the purposes of this paper, I assume that the administration has been truthful when it claims the warrantless wiretapping program is limited to calls where at least one of the parties is a known member of Al-Qaeda or is linked to Al-Qaeda. Members of Al-Qaeda cells might well be considered combatants. The more serious problem is with those linked in some unspecified way to Al-Qaeda. As noted above, this might mean non-members whom the criminal law would nonetheless deem accomplices (such as occasional or one-time participants in terror activities). On the other hand, it might merely mean people who have logged at least one call to or from an Al-Qaeda member, such as a relative, work associate, or friend who may be completely ignorant of the person's membership. Invoking a familiar principle of evidence law, and common sense, I am going to construe the [*9] administration's claim to mean the latter. When the administration acknowledges that it is targeting some people who are merely linked to Al-Qaeda, it is making a statement against interests that deserves to be credited as true. If the NSA were only targeting people who could be construed as combatants, we can be certain that the administration would not describe this as wiretapping "Al-Qaeda members and those linked to Al-Qaeda" - it would simply describe them as "Al-Qaeda members," for that would meet with the least political disapproval. Even if I am wrong about that, it must be remembered that many, if not the vast majority, of the wiretapped calls involve one party who is neither an Al-Qaeda member nor independently linked to Al-Qaeda. Many of these people are sure to be non-combatant American citizens. The other factor that complicates application of the clear statement rule is the definition of liberty. Bradley and Goldsmith state: Not every potential liberty intrusion during war warrants protection through a clear statement requirement. For example, Congress need not state clearly, beyond the general authorization to use force, that the President is authorized to drop bombs on members of the enemy armed forces on the battlefield abroad, even if they happen to be U.S. citizens. This is so because individuals who serve in enemy armed forces have no pertinent constitutional right in that situation, and thus there is no constitutional value for a clear statement requirement to protect... . ... . This analysis suggests that, in construing the AUMF, a clear statement requirement is appropriate when the President acts against non-combatants in the United States, but not when he engages in traditional military functions against combatants. n36 It is not clear whether Bradley and Goldsmith would consider a citizen's privacy interest in his telephone calls to be a liberty within the meaning of their clear statement principle. If only constitutional rights qualify as liberties for their purposes, then the applicability of a clear statement requirement will depend upon whether the NSA program violates the Fourth Amendment, a matter I take up separately. But there is no good reason to restrict the notion of liberties to formal constitutional rights. We are trying to divine what Congress meant in the AUMF; we are not [*10] engaging in constitutional analysis per se. Most Americans, and most members of Congress, would probably consider the privacy interest in telephone calls to rise to the level of "liberty." As a consequence, there is reason to suspect that Congress would not want warrantless surveillance of such calls to be inferred from a general grant of authority to use force, but rather would prefer that such a program await more specific authorization. This suggests that the clear statement rule ought to apply. The Supreme Court's recent decision in Hamdan v. Rumsfeld confirms the clear statement approach. n37 In Hamdan, the government argued that the AUMF authorized the President to try Hamdan by a military commission that did not observe the same basic procedures as a court-martial. Justice Stevens's opinion for the Court disagreed: While we assume that the AUMF activated the President's war powers, see Hamdi v. Rumsfeld, and that those powers include the authority to convene military commissions in appropriate circumstances, there is nothing in the text or legislative history of the AUMF even hinting that Congress intended to expand or alter the authorization set forth in Article 21 of the UCMJ. Cf. [Ex Parte] Yerger, 8 Wall., at 105 ("Repeals by implication are not favored"). n38 Although this portion of Justice Stevens's opinion is less than forthcoming, it is clear that the Hamdan Court construed the AUMF strictly when it came to exertions of presidential power that overstepped congressionally prescribed bounds. n39 The Hamdan Court construed Article 21 of the Uniform Code of Military Justice (UCMJ) as permitting trial by military commission only when certain strictures, such as general compliance with the procedures of courts-martial, were met. n40 Since the military commission trying Hamdan did not meet those requirements, the Court effectively applied a clear statement rule to determine that the AUMF did not impliedly authorize such use of a military commission. Justice Breyer characterized the Court's approach most bluntly: "The Court's conclusion ultimately rests on a single ground: Congress has not issued the Executive a "blank check.'" n41 As applied to the NSA wiretapping program, Hamdan pushes powerfully toward the conclusion that the AUMF did not provide authorization. Just as the government in Hamdan argued that the AUMF [*11] repealed any relevant restrictions in Article 21 of the UCMJ by implication, the government here argues that the AUMF repealed anything in FISA that is inconsistent with the wiretapping program. It is difficult to believe that the Court would be any more persuaded by this argument than the one in Hamdan, particularly in view of the fact that, unlike Hamdan, a Yemeni citizen, some of the people under surveillance are American citizens. In response to recent questioning by the Senate Judiciary Committee, Attorney General Alberto Gonzales asserted that the NSA wiretapping program has a stronger case for coverage under the AUMF than does the battlefield detention in Hamdi. n42 The wiretapping is designed to prevent future harm, whereas battlefield detention is concerned merely with aggressive acts. Gonzales contended that Congress is more likely to authorize force to prevent further American losses than to punish for past ones. n43 This argument comes up short on several counts. First, as I have just explained, it erroneously assumes that Hamdi equates wiretapping with "force" so long as it can be characterized as a "necessary incident to waging war." Second, it ignores the fact that battlefield detention is both forward-and backward-looking. Indeed, if anything, the more pressing reason to detain a captured enemy combatant is to prevent him from rejoining his forces and committing future aggressive acts, rather than to punish him for past ones. Third, the NSA program wiretaps conversations where one party is very possibly, perhaps even likely, innocent. In Hamdi, there is probable cause to believe that persons detained as enemy combatants have actually taken up arms against the United States I conclude that the AUMF does not authorize the NSA program. Wiretapping is not "force," and nothing in Hamdi requires a contrary conclusion. Although it is true that past presidential practice includes warrantless domestic wiretapping in wartime, the fact that it impinges on the privacy interests of non-combatant American citizens makes it likely that Congress would not want wiretapping conducted without specific statutory authorization. The enactment of FISA strongly suggests that Congress would view authorization for such wiretapping independently of authorization for force employed against combatants. n44 The Court's narrow construction of the AUMF in Hamdan leaves little doubt that it would construe the AUMF narrowly with respect to the wiretapping program as well.
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Baloch secession triggers state collapse and lashout

Malik 12
(Former Defence Adviser to Australia and New Zealand and Sec. General of Pakistan Forum for Security and Development, “A Threat in the Making,” http://www.nation.com.pk/pakistan-news-newspaper-daily-english-online/columns/19-Mar-2012/a-threat-in-the-making)
Such a US dominated independent unified Balochistan would literally cut Pakistan to size, unleashing powerful centrifugal forces that will send it splintering. This will kick-start an unstoppable ethno-regional chain reaction. All divided ethnic-tribal-sectarian populations across the Iran-Afghanistan-Pakistan-India-Nepal-Bangladesh-Sri Lanka complex and beyond will find cause to redraw the existing political borders to create similar states for themselves too. This will massively destabilise the whole South Central Asian Region (SCAR) and the Greater Middle East Region (GMER) and unleash uncontrollable upheavals, turmoil and strife - creating fertile grounds for further exploitation by the US-led West! The geostrategic imperatives: A severely truncated Pakistan is presumed to be more amenable to pressures applied by the US and its protégé India, the “regional cop-in-waiting”. However, as a natural corollary to this ‘proposed dismemberment’ of Pakistan, there would be an immediate and critical lowering of nuclear thresholds in the SCAR-GMER! The ramifications would be severe and with extra regional connotations! Balochistan constitutes the most vital and critical strategic space for Pakistan and it will “employ all elements of its power to protect this vital space so critical for the province’s solidarity, territorial integrity and survival as a unified nation!” Were the US to base forces in this proposed territory of Balochistan, it would acquire the strategic central position in SWA. It will effectively control all Pakistani ports on the Arabian Sea/Mekran Coast and dominate the Iranian ports of Chabahar and Port Abbas. It will also be able to project power through the Straits of Hormuz, the Persian Gulf, the Arabian Sea and by implication the Indian Ocean. Russia, China and the CARs will be contained, while the envelopment of Iran would be complete. Iran’s dominance of the Straits of Hormuz would be critically circumscribed and its bargaining position severely slashed. Pakistan’s and Iran’s nuclear installations would remain vulnerable under hawkish US oversight. US-Indian-Israeli dominance of the SCAR-GMER will be complete! The geo-economic imperatives: Such a proposed state of Balochistan would greatly facilitate the US and the West to exploit and harvest its and Afghanistan’s enormous mineral deposits. Furthermore, Balochistan provides the only viable natural trade corridor to link the world’s largest fossil fuel deposits of the GMER and the CARs to the energy deficient and voracious economies of India and China. The US would like to create and control such east-west and north-south trade corridors. The USA’s New Silk Road Project (NSRP) is a step in this very direction. This would also deny China, Russia and the CARs these trade corridors and the warm waters of the Arabian Sea. Most critically it would deprive China of a most important pearl in its “strategy of string of pearls - Gwadar!” The USA will thus have a stranglehold over the economic jugular of the region. The modus operandi: Extensive bipartisan support in the US Congress will be sought to make these bills part of the US government policy. A sympathetic international environment and opinion will be crafted through the United Nations (UN), European Union (EU), their various organisations and other international fora, and the Western, Indian and some elements of Pakistani media. The “Baloch case” will, probably, hinge upon “the right of self-determination”, “ethnic cleansing” and “human rights violations” - a la Bosnia Herzegovina (ethnic cleansing) and Sudan and East Timor (rights of self-determination). At the appropriate time, a Baloch government-in-exile will announce a Unilateral Declaration of Independence (UDI), which will be immediately accepted by the UN, the US and its allies. A pliant UN Security Council (UNSC) will then pass the requisite resolution for international intervention in Balochistan. A plebiscite for Baloch independence under UN auspices will follow. An international expeditionary force will also be assembled for strategic effect. The reality: Of all the Baloch tribes, the errant ones are but a small part! The large majority of the Baloch as well as the Pashtun/Hazaras/settlers are not inclined towards independence or secession. Therefore, there is no casus belli for any international intervention - diplomatic, informational, political or military - in Balochistan, Pakistan. Sure, there are issues in Balochistan that need to be tackled post-haste. But the solution has to be homemade and essentially political in nature. An alien solution cannot be rammed down Pakistan’s throat. This is an internal matter for Pakistan, indeed! All actions have to be taken by the Pakistanis, for the Pakistanis and strictly within the ambit of Pakistan and Pakistan alone. Period. Once challenged, nuclear Pakistan will react very violently and decisively to safeguard its solidarity and territorial integrity. All options, by default, will always stay on the table! All regional and global powers like China, Russia and fora, like the UN, the EU, the OIC, the SCO, the ECO etc, must play their due pre-emptive roles at the UNSC and all other related international platforms to forestall any such gargantuan misadventures.

Baloch secession leads to escalating civil war

Hilaly, 12

(2/26, Former Ambassador & Columnist for The News (Pakistan), “Balochistan is not beyond hope,” http://www.thenews.com.pk/TodaysPrintDetail.aspx?ID=94643&Cat=9)

It is equally absurd for those hotheads in exile to think that the Baloch can piggyback their way to independence with Indian or American support. Even if India possesses such a desire, it does not have the means to make it happen, short of risking a full-scale war. As for America trying to carve out a Baloch state out of Pakistan, that would only compound the historical ignorance displayed in Washington’s Afghan strategy. Actually, an independent Balochistan is neither feasible nor desirable. If anything, it will be a huge disaster. For a start, the province itself is deeply divided between Baloch and Pakhtuns. An endless civil conflict is more likely than independence if the situation should get out of control in Balochistan. The fact that the notion of independence is a serious issue is only because we have mistreated the Baloch and also because of the way we have mismanaged our overall foreign relations.

Independence push triggers war
Shahid, 12

(2/28, Columnist-The Dawn (India), “Secession to compound problem, says Raisani,” http://www.dawn.com/2012/02/28/secession-to-compound-problem-says-raisani.html)

QUETTA: Balochistan Chief Minister Nawab Aslam Raisani has said he believes in dialogue for resolving the issues being faced by the province, but Baloch nationalists are not ready for talks because they only want independence. Talking to EU Ambassador to Pakistan Lars-Gunner Wigemark who had called on him at the Chief Minister`s House on Monday, Mr Raisani said there was possibility of a civil war breaking out in the province if efforts were made for Balochistan`s secession. The chief minister said there were confirmed reports of involvement of a foreign hand in the unrest in Balochistan. He told the EU envoy that every Baloch Sardar and Nawab had his own area and nobody was under control of the other. Therefore, maintaining law and order and normal life would be impossible and there would be a big disaster if Balochistan was separated from the country.

Terror

Risk is high – WMD barriers are falling fast
Gary A. Ackerman & Lauren E. Pinson 14, Gary is Director of the Center for Terrorism and Intelligence Studies, Lauren is Senior Researcher and Project Manager for the National Consortium for the Study of Terrorism and Responses of Terrorism, An Army of One: Assessing CBRN Pursuit and Use by Lone Wolves and Autonomous Cells, Terrorism and Political Violence, Volume 26, Issue 1

Yet, even though the probability of lone actors or autonomous cells possessing the technical and operational capabilities to deploy CBRN agents on the scale of a WMD is currently low, this should not lull security agencies into a sense of complacency with respect to the future threat. After all, the philosopher David Hume 65 and others have warned us not to put too much stock in prior experience—while historical patterns can often be valuable indicators, the future is an undiscovered country variously populated by Black Swans and Wild Cards. 66 This is especially true in the current technological environment. As described in the introductory section, rapid and more importantly, accelerating technological advancement, suggests a dramatic rise in the number of alienated adepts with the capability to twist these advances to a baleful design. The probability that the wrong individual will come into contact with the wrong technology at the wrong time might thus be trending inexorably upwards. Several individuals have already tried and at least one, Bruce Ivins, came extremely close. So, even though current empirical data does not indicate a CBRN threat of catastrophic magnitude emanating from lone actors or autonomous cells, we need to at least remain cognizant of the possibility, to our disquiet, that it might be only a matter of time before a misanthropic individual or small, nebulous group becomes superempowered and attains a WMD capability. Given the colossal difficulties in an open and free society of interdicting these insidious actors before they strike, researchers and security agencies alike should be exerting the maximum effort to monitor developments in this area and evolve their own powers of detection if they wish to forestall the threat.
Turkey

Plan key to pkk

Murphy and Woods 14 (Teri Murphy, senior analyst at the Istanbul Policy Center and serves as faculty for Concordia University’s graduate program in International Development, and Auveen Woods, M.A. candidate in the Conflict Analysis and Resolution Program at Sabanci University, 2014, “TURKEY’S INTERNATIONAL DEVELOPMENT FRAMEWORK CASE STUDY: SOMALIA,” February, Istanbul Policy Center Brief)
Mediation is a flagship of Turkish foreign diplomacy and another example of its soft power. Efforts at facilitating dialogue are indivisible from Turkey’s framework of development which incorporates the support of peace building and state building. A central aspect Turkey’s conflict sensitive method is engagement and dialogue with all parties to a conflict. Through its various development initiatives, Turkey has sought to become a trusted partner and mediator in Somalia. At the intra-state level, Turkey supports national reconciliation and the preservation of territorial integrity of all Somalia. Leaders have encouraged the facilitation of talks between Somaliland and South Central.71 Because of the fractured system and loyalties in Somalia, mediation and dialogue are the primary means through which Turkish NGOs and ministries conduct their aid programs. Although State efforts are generally suspected of political agendas, Turkey has intentionally worked to maintain humanitarianism’s creed of neutrality as a core operating principle.72 This necessitates the perception of impartial engagement with all actors. Fostering interpersonal dialogue and engagement with local actors through the delivery of direct aid is one aspect of this balancing act. Turkey has been working through TIKA to open up development offices in Puntland and Baydhabo. Depending upon the security situation, Turkey has additionally received permission from Somaliland to open a General Consul in the region. These efforts reflect Turkey’s genuine commitment to partnering throughout the wider territories of Somalia. Turkish state officials are very aware of appearing prejudiced towards Mogadishu, and have actively pursued engagement with other regions in the country from Somaliland to Kismayo in South Central Somalia.73

IHH, one of the largest Turkish NGOs, provides another example of conflict-sensitive approaches to development among Turkish private actors. Since 1997, they have actively engaged with several local clans through collaborative efforts with Somali NGO Zamzam.74 IHH seeks to develop partnerships that are undergirded by strong communication with the local leadership and communities. They stress neutrality towards civil disputes and emphasize their support for all of Somalia. Their long-standing relationship with Zamzam is why IHH Deputy President Hüseyin Oruç believes they are perceived as unbiased actors in the country; free from holding a security agenda.75 Facilitating dialogue between communities is an underlying goal in İHH’s framework and is exhibited through programs such as educational and agricultural training workshops in which people are drawn from all over the country.

The key aspect of Turkey’s ambitious development framework is the direct delivery of aid between the government and Turkish NGOs to local Somali communities. TIKA estimates that there are less than 200 Turkish nationals in Somalia as of 2013.76 Despite the low numbers of Turkish aid workers, quick and effective aid delivery has continued unabated. Regional Somali Ministries have praised the method of direct aid delivery because it has empowered and engendered confidence in the local populace by signaling that they can be trusted as equal partners.77 The result of this direct aid has also been visible through significant infrastructure changes such as paved roads, disposal services and clean water services.78 The efficient delivery of aid is something that is highly valued among Turkish personnel79 and is a differentiating characteristic of Turkish development approach compared to other actors. While Turkey’s level of ODA may be more limited than that of larger donors, its method of aid provision results in lower operating costs that produce higher aid yields.80 Other international donors base themselves in Nairobi or in the heavily guarded Anisom base in Mogadishu81 and rely on local but impersonal channels to send aid. But the cost of delivering humanitarian aid is therefore higher due to corruption, security expenditures and other running costs. The direct delivery of aid by officials not only provides more assistance, it also promotes mutual trust, a personalized manner of aid delivery82, and increases Turkey’s sphere of influence.
No escalation

Collins, prof poli sci – Notre Dame, and Wohlforth, prof govt – Dartmouth, ‘4
(Kathleen and William, http://www.dartmouth.edu/~govt/docs/15-Central%20Asia-press.pdf)

While cautious realism must remain the watchword concerning an impoverished and potentially unstable region comprised of fragile and authoritarian states, our analysis yields at least conditional and relative optimism. Given the confluence of their chief strategic interests, the major powers are in a better position to serve as a stabilizing force than analogies to the Great Game or the Cold War would suggest. It is important to stress that the region’s response to the profoundly destabilizing shock of coordinated terror attacks was increased cooperation between local governments and China and Russia, and—multipolar rhetoric notwithstanding—between both of them and the United States. If this trend is nurtured and if the initial signals about potential SCO-CSTO-NATO cooperation are pursued, another destabilizing shock might generate more rather than less cooperation among the major powers.

Uzbekistan, Kyrgyzstan, Tajikistan, and Kazakhstan are clearly on a trajectory that portends longer-term cooperation with each of the great powers. As military and economic security interests become more entwined, there are sound reasons to conclude that “great game” politics will not shape Central Asia’s future in the same competitive and destabilizing way as they have controlled its past. To the contrary, mutual interests in Central Asia may reinforce the broader positive developments in the great powers’ relations that have taken place since September 11, as well as reinforce regional and domestic stability in Central Asia.

Democracy Impact

Democracies solve extinction

Halperin 11

Morton H. Halperin, senior advisor to the Open Society Institute and co-author of The Democracy Advantage, Foreign Policy, January/February 2011, “Democracy is Still Worth Fighting For”, http://www.foreignpolicy.com/articles/2011/01/02/unconventional_wisdom?page=0,11

For there is one thing the neocons get right: As I argue in The Democracy Advantage, democratic governments are more likely than autocratic regimes to engage in conduct that advances U.S. interests and avoids situations that pose a threat to peace and security. Democratic states are more likely to develop and to avoid famines and economic collapse. They are also less likely to become failed states or suffer a civil war. Democratic states are also more likely to cooperate in dealing with security issues, such as terrorism and proliferation of weapons of mass destruction.
K

Intervention

Zero risk of intervention 
David Mathieson and, Associate Fellow at FRIDE. He holds a doctorate from the University of London, Richard Youngs 6, Co-ordinator of the Democratisation programme at FRIDE, and lecturer at the University of Warwick, “Democracy Promotion and the European Left: Ambivalence Confused?”, December, working paper 29 at FRIDE

The left needs to get beyond a line of ‘the US is imposing democracy by force, therefore we must retreat from democracy promotion’. President Bush can be criticised for many things but not (yet) for ‘imposing democracy by military force’. While the US has been routinely berated for seeking to ‘impose’ democracy in blanket fashion around the world, the notable shift has in fact been back towards protecting alliances with non-democratic states such as Pakistan, Saudi Arabia and China. The Bush administration has launched two military invasions, and neither of these had democracy promotion as their main objective, but rather as side effect. Beyond Afghanistan and Iraq, Freedom House lists 49 countries in the world that still lack basic democratic rights; countries where there is (as of this writing) little evidence that the US has planned to invade in democracy’s name. Equally important, leftist analysts and politicians on the other (pro-Iraq invasion) side of the debate must also de-link their views on Iraq from the broader democracy agenda. A fixation with justifying the Iraq invasion from a progressive point of view is also in danger of obscuring a clearer vision on more proactive democracy promotion.29 This ‘democracy by force’ debate is a diversion. One analyst points out that this debate has dragged the European left into rallying forcefully behind the ‘imperialism’ judged to lie behind a small number of interventions, but to ignore the far larger number of cases around the world where the West has by its inaction and silence been complicit with autocracy.30 There is no prospect of a far-reaching ‘doctrine of democratic intervention’. Debate at the multilateral level has long settled on the view that an absence of democracy cannot in itself justify military intervention in a particular country. At least for the present, no state appears likely to challenge this. The morality of military intervention is of course a crucial issue for international ethics; but, the core business of democracy promotion is essentially about civilian strategies. It is here where the left must engage and have something more creative and productive to say. More than any other foreign policy issue of modern times, Iraq has split the European left. Some important points have been made, not least those around the validity of international law and the efficacy of using armies for regime change. But the debate has also been damaging and confused. When not actively disagreeing with each other some on the left have appeared simply to be talking at cross-purposes. Tony Blair’s speeches abound with references linking democracy with firmness whilst Zapatero constantly stresses the need for democracy through non-prescriptive dialogue. The European left risks regressing to an unsatisfactory binary distinction between ‘intervention’ and ‘doing nothing’ in non-democratic countries. Ironically, while it lambasts US military power, the left itself appears to have slid back towards a Westphalian view of international relations, reversing the evolution in its own internal debates during the 1990s.

Lashout

No impact – threat construction isn’t sufficient to cause wars

Kaufman, Prof Poli Sci and IR – U Delaware, ‘9
(Stuart J, “Narratives and Symbols in Violent Mobilization: The Palestinian-Israeli Case,” Security Studies 18:3, 400 – 434) 
Even when hostile narratives, group fears, and opportunity are strongly present, war occurs only if these factors are harnessed. Ethnic narratives and fears must combine to create significant ethnic hostility among mass publics. Politicians must also seize the opportunity to manipulate that hostility, evoking hostile narratives and symbols to gain or hold power by riding a wave of chauvinist mobilization. Such mobilization is often spurred by prominent events (for example, episodes of violence) that increase feelings of hostility and make chauvinist appeals seem timely. If the other group also mobilizes and if each side's felt security needs threaten the security of the other side, the result is a security dilemma spiral of rising fear, hostility, and mutual threat that results in violence.

A virtue of this symbolist theory is that symbolist logic explains why ethnic peace is more common than ethnonationalist war. Even if hostile narratives, fears, and opportunity exist, severe violence usually can still be avoided if ethnic elites skillfully define group needs in moderate ways and collaborate across group lines to prevent violence: this is consociationalism.17 War is likely only if hostile narratives, fears, and opportunity spur hostile attitudes, chauvinist mobilization, and a security dilemma.

Ihl

IHL solves the impact to their Megret card

Prorock and Appel ’13 (Alyssa, and Benjamin, Department of Political Science, Michigan State University, “Compliance with International Humanitarian Law: Democratic Third Parties and Civilian Targeting in Interstate War,” Journal of Conflict Resolution 00(0) 1-28) 

Coercion is a strategy of statecraft involving the threat or use of positive inducements and negative sanctions to alter a target state’s behavior. It influences the decision making of governments by altering the payoffs of pursuing various policies. Recent studies demonstrate, for example, that third-party states have used the carrot of preferential trade agreements (PTAs) to induce better human rights outcomes in target states (Hafner-Burton 2005, 2009), while the World Bank has withheld aid to states with poor human rights records as a form of coercive punishment (Lebovic and Voeten 2009).

We focus theoretically and empirically on the expectation of coercion. As Thompson (2009) argues, coercion has already failed once an actor has to carry through on its coercive threat. Thus, an accurate understanding of coercion’s impact must account for the expectation rather than the implementation of overt penalties or benefits. It follows that leaders likely incorporate the expected reactions of third parties into their decision making when they weigh the costs/benefits of complying with international law (Goodliffe and Hawkins 2009; Goodliffe et al. 2012). Because governments care about the ‘‘economic, security, and political goods their network partners provide, they anticipate likely reactions of their partners and behave in ways they expect their partners will approve’’ (Goodliffe et al. 2012, 132).8 Anticipated positive third-party reactions for compliance increase the expected payoffs for adhering to legal obligations, while anticipated negative responses to violation decrease the expected payoffs for that course of action. Coercion succeeds, therefore, when states comply with the law because the expected reactions of third parties alter payoffs such that compliance has a higher utility than violating the law. Based on this logic, we focus on the conditions under which states expect third parties to engage in coercive statecraft. We identify when combatant states will anticipate coercion and when that expectation will alter payoffs sufficiently to induce compliance with the law.

While a growing body of literature recognizes that international coercion can induce compliance and contribute to international cooperation more generally (Goldsmith and Posner 2005; Hafner-Burton 2005; Thompson 2009; Von Stein 2010), many scholars remain skeptical about coercion’s effectiveness as an enforcement mechanism. Skeptics argue that coercion is costly to implement; third parties value the economic, political, and military ties they share with target states and may suffer along with the target from cutting those ties. This may undermine the credibility of coercive threats and a third party’s ability to induce compliance through this enforcement mechanism.

While acknowledging this critique of coercion, we argue that it can act as an effective enforcement mechanism under certain conditions. Specifically, successful coercion requires that third parties have (1) the incentive to commit to and implement their coercive threats and (2) sufficient leverage over target states in order to meaningfully alter payoffs for compliance. This suggests that only some third parties can engage in successful coercion and that it is necessary to identify the specific conditions under which third parties can generate credible coercive threats to enforce compliance with international humanitarian law. In the following sections, we argue that third-party states are most likely to effectively use coercion to alter the behavior of combatants when they have both the willingness and opportunity to coerce (e.g., Most and Starr 1989; Siverson and Starr 1990; Starr 1978).

Willingness: Clarity, Democracy, and the Salience of International Humanitarian Law

Enforcement through the coercion mechanism is only likely when at least one third-party state has a substantial enough interest in another party’s compliance that it is willing to act (Von Stein 2010). Third-party willingness, in turn, depends upon two conditions: (1) legal principles must be clearly defined, making violations easily identifiable and (2) third parties must regard the legal obligation as highly salient.
First, scholars have long recognized that there is significant variation in the precision and clarity of legal rules, and that clarity contributes to compliance with the law (e.g., Abbott et al. 2000; Huth, Croco, and Appel 2011; Morrow 2007; Wallace 2013). Precise rules increase the effectiveness of the law by narrowing the range of possible interpretations and allowing all states to clearly identify acceptable versus unacceptable conduct. By clearly proscribing unacceptable behavior, clear legal obligations allow states to more precisely respond to compliant versus noncompliant behavior. In contrast, ambiguous legal principles often lead to multiple interpretations among relevant actors, impeding a convergence of expectations and increasing uncertainty about the payoffs for violating (complying with) the law. Thus, the clarity of the law shapes states’ expectations by allowing them to predict the reactions of other states with greater confidence. In particular, they can expect greater cooperation and rewards following compliance and more punishment and sanctions for violating the law when legal obligations are clearly defined.

While some bodies of law are imprecise, international humanitarian law establishes a comprehensive code of conduct regarding the intentional targeting of noncombatants during war (e.g., Murphy 2006; Shaw 2003). Starting with the 1899 and 1907 Hague Conventions and continuing through the 1949 Geneva Convention (Protocol IV), the law clearly prohibits the intentional targeting of noncombatants in war.

This clarity allows international humanitarian law to serve as a “bright line” that coordinates the expectations of both war combatants and third parties (Morrow 2007). By creating a common set of standards, it reduces uncertainty, narrowing the range of interpretations of the law and allowing both combatants and third parties to readily recognize violations of these standards. Third parties are, as a result, more likely to expend resources to punish conduct that transgresses legal standards or to support behavior in accordance with them. This, in turn, alters the expectations of war combatants who can expect greater support for abiding by the law and greater punishment for violating it when the clarity condition is met.

Alt

Cant decon borders

David Chandler 9, IR prof at the University of Westminster, Critiquing Liberal Cosmopolitanism? The Limits of the Biopolitical Approach, International Political Sociology (2009) 3, 53–70
Many authors have understood the rejection of territorial politics as the rejection of the ontological privileging of state power, articulated in particularly radical terms by Hardt and Negri (2006:341) as ‘‘a ﬂight, an exodus from sovereignty.’’ Fewer have understood that this implies the rejection of political engagement itself. Politics without the goal of power would be purely performative or an expression of individual opinions. Politics has been considered important because community was constituted not through the private sphere but through the public sphere in which shared interests and perspectives were generated through engagement and debate with the goal of building and creating collective expressions of interests. Without the goal of power, that is, the capacity to shape decision making, political engagement would be a personal private expression rather than a public one. There would be no need to attempt to convince another person in an argument or to persuade someone why one policy was better than another. In fact, in rejecting territorial politics it is not power or the state which is problematized—power will still exist and states are still seen as important actors even in post-territorial frameworks.
