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The aff has the right idea but provides the wrong solution --- the 1AC’s assumption that the starting point of legal change through statutory restrictions on the NDAA is in any way a true embrace of the Other only rearranges the legal card deck by reaffirming the sovereignty of the law and the state --- this sanitizes violence, marginalization of the Other, and turns the case 
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In the face of these developments, a new debate on how to contain governmental interference in the name of security has emerged. What is remarkable about this debate is that, on the one hand, it aims at establishing more civil and human rights and attendant procedural safeguards that allow for systematically calling into question the derogation of laws and the implementation of new laws in the name of security. On the other hand, it recognizes the existence of a new dimension of threats, particularly in the aftermath of the terror attacks of 11 September 2001. As John Ferejohn and Pasquale Pasquino (2004: 228), for instance, contend: We are faced, nowadays, with serious threats to the public safety that can occur anywhere and that cannot terminate definitively. ... If we think that the capacity to deal effectively with emergencies is a precondition for republican government, then it is necessary to ask how emergency powers can be controlled in modern circumstances. Adequate legal frameworks and institutional designs are required that would enable us to ‘reconcile’ security with (human) rights, as Goold and Lazarus (2007b: 15) propose, and enduring emergency situations with the rule of law. Traditional problems in the relationship between law and security government within this debate form a point of departure of critical considerations:2 emergency government today, rather than facing the problem of gross abuses of power, has to deal with the persistent danger of the exceptional becoming normal (see Poole, 2008: 8). Law gradually adjusts to what is regarded as ‘necessary’.3 Hence, law not only constrains, but at the same time also authorizes governmental interference. Furthermore, mainstream approaches that try to balance security and liberty are rarely able, or willing, to expose fully the trade-offs of their normative presuppositions: ‘[T]he metaphor of balance is used as often to justify and defend changes as to challenge them’ (Zedner, 2005: 510). Finally, political responses to threats never overcome the uncertainty that necessarily accompanies any decision addressing future events. To ignore this uncertainty, in other words, is to ignore the political moment any such decision entails, thus exempting it from the possibility of dissent. Institutional arrangements that enforce legislative control and enable citizens to claim their rights are certainly the appropriate responses to the concern in question, namely that security gradually seizes political space and transforms the rule of law in an inconspicuous manner. They establish political spaces of dispute and provide sticking points against all too rapidly launched security legislation, and thus may foster a ‘culture of justification’, as David Dyzenhaus (2007) has it: political decisions and the exercise of state power are to be ‘justified by law’, in a fundamental sense of a commitment to ‘the principles of legality and respect for human rights’ (2007: 137). Nonetheless, most of these accounts, in a way, simply add more of the same legal principles and institutional arrangements that are well known to us. To frame security as a public good and ensure that it is a subject of democratic debate, as Ian Loader and Neil Walker (2007) for example demand, is a promising alternative to denying its social relevance. The call for security to be ‘civilized’, though, once again echoes the truly modern project of dealing with its inherent discontents. The limits of such a commitment to legality and a political ‘culture of justification’ (so termed for brevity) will be illustrated in the following section. Those normative endeavours will be challenged subsequently by a Foucauldian account of law as practice. Contrary to the idea that law can be addressed as an isolated, ideal body and thus treated like an instrument according to normative aspirations, the present account renders law’s reliance on forms of knowledge more discernable. Law is susceptible, in particular to security matters. As a practice, it constantly transforms itself and, notably, articulates its normative claims depending upon the forms of knowledge brought into play. Contrary to the prevailing debate on emergency government, this perspective enables us, on the one hand, to capture how certain forms of knowledge become inscribed into the law in a way that goes largely unnoticed. This point will be discussed on the example of automated surveillance technologies, which facilitate a particular rationality of pre-emptive action. The conception of law as a practice, on the other hand, may also be understood as a tool of critique and dissent. The recent torture debate is an extreme example of this, whereby torture can be regarded as a touchstone of law’s resistance to its own abrogation.

To attempt to invert the law on itself is to misunderstand the connections between securitization and law --- the aff subscribes to a form of lawfare in the name of immigration rights which promotes violence and pacifies broader resistance  
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Kennedy begins by coldly contradicting those opponents of the Bush administration ‘that have routinely claimed that the United States has disregarded these rules’ (p. 40) by pointing out that both opponents and supporters of the Iraq war as well as both opponents and supporters of the great panoply of US legal measures related to the war on terror ‘were playing with the same deck’ (p. 40) in presenting ‘professional arguments about how recognised rules and standards, as well as recognised exceptions and jurisdictional limitations, should be interpreted’ (p. 40). The author’s only concession with reference to the Bush administration’s legal advisers is to point out that ‘as professionals, these lawyers failed to advise their client adequately about the consequences of the interpretations they proposed, and about the way others would read the same texts – and their memoranda’ (p. 39).Thus Kennedy does not adopt any legal position to the detriment of any other, as his assessment does not seemingly pretend to persuade his reader at the level of the world of legal validity presented in the vocabulary of the UN Charter. The extent to which that excludes the author from the category of being a ‘true jus-internationalist’, according to A. Canc¸ado Trindade’s understanding of those who actually ‘comply with the ineluctable duty to stand against the apology of the use of force which is manifested in our days through distinct “doctrinal” elaborations’,42 is not for us to judge. Suffice it to note that the starting point of Kennedy’s convoluted perspective on the matter is that ‘the law of force’ is a form of ‘vocabulary for assessing the legitimacy’ (p. 41) of a form of conduct (e.g. amilitary campaign) or ‘for defending as well as attacking the “legality”’ (p. 41) of an act (e.g. distinguishing legitimate from illegitimate targets) in which the same law of force becomes a two-edged sword, everybody’s and no one’s strategic partner in a contemporary world where ‘legitimacy has become the currency of power’ (p. 45). For the author, in today’s age of ‘lawfare’ (p. 12), ‘to resist war in the name of law . . . is to misunderstand the delicate partnership of war and law’ (p. 167). In Kennedy’s view, therefore, ‘there is little comfort in knowing that law has become the vernacular for evaluating the legitimacy of war and politics where it has done so by itself becoming a strategic instrument of war and the continuation of politics by similar means’ (p. 132). 3. LAW AS A MODERN LEGAL INSTITUTION Of War and Law seems, indeed, to be animated by a certain philosophical perplexity regarding the ambiguous relation between the apparently antithetical nature of the terms appearing in its title. Since antiquity both jurists and philosophers have taught that the law’s raison d’eˆ tre is that of making social peace possible, of overcoming what would later be commonly known as the Hobbesian state of nature: bellum omnium contra omnes. Kant noted that law should be perceived first and foremost as a pacifying tool – in other words, ‘the establishment of peace constitutes, not a part of, but the whole purpose of the doctrine of law’43 – and Lauterpacht projected that same principle onto the international sphere: ‘the primordial duty’ of international law is to ensure that ‘there shall be no violence among states’.44 The paradox lies, of course, in that law performs its pacifying function not by means of edifying advice, but by the threat of the use of force. In this sense, as Kennedy points out, ‘to use law is also to invoke violence, at least the violence that stands behind legal authority’ (p. 22). Hobbes himself never concealed the fact that the state, ‘that mortal god, to which we owe under the immortal God our peace and defence’,would succeed in eradicating inter-individual violence precisely due to its ability to ‘inspire terror’;45 but Weber – ‘the State is a human community that (successfully) claims the monopoly of the legitimate use of physical force within a given territory’46 – Godwin,47 and Kelsen48 have also provided support for the same proposition. This ambivalent and paradoxical relationship between law and violence,which is obvious in the domestic or intra-state realm, becomes even more obvious in the interstate domain with its classical twin antinomy of ubi jus, ibi pax and inter arma leges silent until the law in war emerges as a bold normative sector which dares to defy this conceptual incompatibility; even war can be regulated, be submitted to conditions and limitations. The hesitations of Kant in addressing jus in bello49 or the very fact that the Latin terms jus ad bellum and jus in bello were coined, as R. Kolb has pointed out,50 at relatively recent dates, seem to confirm that this has never been per se an evident aspiration.51 Kennedy explains his own calling as international lawyer as being partly inspired by his will to participate in the law’s civilizing mission (p. 29)52 as something utterly distinct from war: We think of these rules [law in war] as coming from ‘outside’ war, limiting and restricting the military. We think of international law as a broadly humanist and civilizing force, standing back from war, judging it as just or unjust, while offering itself as a code of conduct to limit violence on the battlefield. (p. 167) The author notes how this virginal confidence in the pacifying efficiency of international law – its presumed ability to forbid, limit, humanize war ‘from outside’ – becomes progressively nuanced, eroded, almost discredited by a series of considerations. The disquieting image of the ‘delicate partnership of war and law’ becomes more and more evidenced; the lawyer who attempts to regulate warfare inevitably also becomes its accomplice. As Kennedy puts it, The laws of force provide the vocabulary not only for restraining the violence and incidence of war – but also for waging war and deciding to go to war. . . . [L]aw no longer stands outside violence, silent or prohibitive. Law also permits injury, as it privileges, channels, structures, legitimates, and facilitates acts of war. (p. 167) Unable to suppress all violence, law typifies certain forms of violence as legally admissible, thus ‘privileging’ them with regard to others and investing some agents with a ‘privilege to kill’ (p. 115). Law thereby becomes, in Kennedy’s view, a tool not so much for the restriction of war as for the legal construction of war.53 Elsewhere we have labeled Kennedy ‘a relative outsider’54 who, peering from the edge of the vocabulary of international law, tries to ‘highlight its inherent structural limits, gaps, dogmas, blind spots and biases’, as someone ‘specialised in speaking the unspeakable, disclosing ambivalences and asking awkward questions’.55 The ‘unspeakable’, in the case of the ‘law of force’, is precisely, in Kennedy’s view, this process of involuntary complicity with the very phenomenon one supposedly wants to prohibit. Prepared to ‘stain his hands’ a` la Sartre, in his attempt to humanize the military machine from within, to walk one step behind the soldier reminding him constantly, as an imaginary CNN camera, of the legal limits of the legitimate use of force, the lawyer starts to realize, in the author’s view, that he is becoming but an accessory to the war machine. Kennedy maintains that law, in its attempt to subject war to its rule, has been absorbed by it and has now become but another war instrument (p. 32);56 law has been weaponized (p. 37).57 Contemporary war is by definition a legally organized war: ‘no ship moves, no weapon is fired, no target selected without some review for compliance with regulation – not because the military has gone soft, but because there is simply no other way to make modern warfare work. Warfare has become rule and regulation’ (p. 33).War ‘has become a modern legal institution’ (p. 5), with the result that the international lawyer finds himself before an evident instance of Marxian reification, in other words ‘the consolidation of our own products as a material power erected above us beyond our control that raises a wall in front of our expectations and destroys our calculations’.58 Ideas and institutions develop ‘a life of their own’, an autonomous, perverted dynamism.
Their method for change in mired in bureaucratic vernacular which displaces more effective solutions and cedes agency over violence which guarantees failure
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War’s ubiquity, its discontinuity, and the blurring of its outline are not without psychological and moral consequences in the military: ‘Experts have long observed that when warfare itself seems to have no clear beginning or end, no clear battlefield, no clear enemy, military discipline, as well as morale, breaks down’ (p. 119). This dispiriting confusion that affects soldiers also concerns the international lawyer, who sees the old rules of jus belli evaporate and be replaced by much vaguer ‘standards’. The last pages of Of War and Law convey, in fact, a clear feeling of defeat or loss, showing the demoralization of the international lawyer who still tries to take the law of war seriously: ‘How can ethical absolutes and instrumental calculations be made to lie down peacefully together? How can one know what to do, how to judge, whom to denounce?’ (p. 117). The former categorical imperatives (‘thou shalt not bomb cities’, ‘thou shalt not execute prisoners’, etc.) give way to an elastic and blurred logic of more and less, within which instrumental might triumphs definitively over the ethical (p. 132).89 As the new flexible ‘standards’ seem more susceptible to strategic exploitation and modulation than do the old strict rules, the various actors will play with the labels of jus belli – now definitively versatile – according to their strategic needs: Ending conflict, calling it occupation, calling it sovereignty – then opening hostilities, calling it a police action, suspending the judicial requirements of policing, declaring a state of emergency, a zone of insurgency – all these are also tactics in the conflict. . . . All these assertions take the form of factual or legal assessments, but we should also understand them as arguments, at once messages and weapons. (p. 122)90 Kennedy reiterates a new aspect of the ‘weaponization of the law’: the legal qualification of facts appears as a means of conveying messages to the enemy and to public opinion alike, because in the age of immediate media coverage, wars are fought as much in the press and opinion polls as they are on the battlefield. The skilled handling of jus belli categories will benefit one side and prejudice the other (p. 127);91 as the coinage of the very term ‘lawfare’ seems to reflect, the legal battle has already become an extension of the military one (p. 126).92 In cataloguing some of the dark sides of the law of war, Kennedy also stresses how the legal debate tends to smother and displace discussions which would probably be more appropriate and necessary. Thus the controversy about the impending intervention in Iraq, which developed basically within the discursive domain of the law of war, largely deprived lawyers of participating in an in-depth discussion on the neo-conservative project of a ‘great Middle East’ – more democratic and Western-friendly and less prone to tyranny and terrorism – the feasibility of ‘regime change’, an adequate means of fostering democracy in the region, and so on: We never needed to ask, how should regimes in the Middle East . . . be changed? Is Iraq the place to start? Is military intervention the way to do it? . . .Had our debates not been framed by the laws of war, we might well have found other solutions, escaped the limited choices of UN sanctions, humanitarian aid, and war, thought outside the box. (p. 163) 6. CONCLUSIONS Those familiar with the author’s previous works93 will certainly have already identified the Derridean streak in Kennedy’s thought in the underlying claim that every discourse generates dark zones and silences or represses certain aspects, renders the formulation of certain questions impossible (a Foucauldian streak in the author could be suspected as well: every discourse – be it administrative, legal, medical, or psychiatric – implies simultaneously ‘knowledge’ and ‘power’; each discourse amounts somehow to a system of domination, insofar as it defines ‘conditions of admission’ into the realm of the legally valid, the ‘sane society’, etc.).94 In the picture resulting from the application of this analytical framework to the domain of the use of force, international lawyers and humanitarian professionals appear gagged, restricted by the language they try to utter effectively to themselves and others. As if the legal language had imposed on them its own logic, it now speaks through their voices and what is, evidently, once again, the Marxian-structuralist idea of cultural products gaining a life of their own and turning against their own creators. Kennedy, however, does not stop at noting that jurists have become ‘spoken’ by their language amidst a dramatically changing war scenario. More disquietingly, he stresses the evident corollary of the previous proposition: the evaporation of a sense of individual moral responsibility: [A]ll these formulations, encouraged by the language of law, displace human responsibility for the death and suffering of war onto others . . . . In all these ways, we step back from the terrible responsibility and freedom that comes with the discretion to kill. . . .Violence and injury have lost their author and their judge as soldiers, humanitarians, and statesmen have come to assess the legitimacy of violence in a common legal and bureaucratic vernacular. (pp. 168–9) While depersonalization and a lack of sense of personal responsibility are evidently also favoured by external structural factors, among which is the bureaucratic political complexity of modern states themselves (p. 17),96 Kennedy stresses that the language of international law would thus trivialize and conceal the gravity of decisions: In all these ways, we step back from the terrible responsibility and freedom that comes with the discretion to kill. . . . The problem is loss of the human experience of responsible freedom and free decision – of discretion to kill and let live. (p. 170).

Their method for change necessarily calls on ‘normal’ rights to be universally applied. This ignores how the normal law treats all prisoners, immigrants, and upholds suffering. Vote negative to challenge the normalization of law --- this can include the cognitive-behavioral intervention they speak of but it shouldn’t be limited to an attempt to affect the law. Instead of changing the law, we must change ourselves. Our alternative ends indefinite detentions of the Other by fighting against the law, not within the law. 
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Is Guantánamo Bay, Cuba, as one scholar has described it, an ‘anomalous zone’?1 In international legal terms, does Guantánamo Bay embody law’s absence, suspension or withdrawal – a ‘black hole’, as the English Court of Appeal has stated?2 Is it a space that international law ‘proper’ is yet to fill and should be implored to fill – a jurisdiction maintained before the law, against the law or in spite of the law? These are some of the questions with which I began the research from which this article emanates. I commenced, too, with a sense of unease with the responses to these questions that may be elicited from the surrounding international legal literature. Implicit or explicit in most international legal writing on Guantánamo Bay is a sense that it represents an exceptional phenomenon that might be overcome by having international law scale the heights of the Bush administration’s stonewalling. Guantánamo Bay’s presence and persistence on the international legal scene, such accounts imply, may be understood as a singular, grotesque instance of law’s breakdown – an insurgence of ‘utter lawlessness’ in the words of Lord Steyn of the House of Lords.3 Of this, I am not so sure. By my reading, the plight of the Guantánamo Bay detainees is less an outcome of law’s suspension or evisceration than of elaborate regulatory efforts by a range of legal authorities. The detention camps of Guantánamo Bay are above all works of legal representation and classification. They are spaces where law and liberal proceduralism speak and operate in excess. 4 This article will probe this intuition by examining law’s efforts in constituting the jurisdictional order of the Guantánamo Bay Naval Base (and, more specifically, Camps Delta and America at that Base). It will consider, in particular, the claim that the jurisdictional order of Guantánamo Bay renders permanent a state of the exception, in the sense (derived from the work of Carl Schmitt) of a space that ‘defies codification’ and subjects its occupants to the unfettered exercise of sovereign discretion.5 Such a claim has been put forward (usually without an express invocation of Schmitt) by a range of international legal commentators.6 It has also been famously put forward, with distinct and in many ways divergent implications, in the writings of Italian philosopher Giorgio Agamben. This article argues against that characterization, in both its legal scholarly and its Agamben-esque forms. It will be contended here that understanding Guantánamo Bay as a domain of sovereign exception (and, as such, of political decision-making) in a Schmittian sense is a misnomer. Rather, Guantánamo Bay may be more cogently read as the jurisdictional outcome of exhaustive attempts to domesticate the political possibilities occasioned by the experience of exceptionalism – that is, of operating under circumstances not pre-codified by pre-existing norms. Far from emboldening sovereign and non-sovereign forms of political agency under conditions of radical doubt, the legal regime of Guantánamo Bay is dedicated to producing experiences of having no option, no doubt and no responsibility. Accordingly, in Schmittian terms, the contemporary legal phenomenon that is Guantánamo Bay may be read as a profoundly anti-exceptional legal artefact. The normative regime of Guantánamo Bay is one intensely antithetical to the forms of decisional experience contemplated by Schmitt in Political Theology and to modes of decisional responsibility articulated by other writers before and since.7 It is by reason of its norm-producing effects in this respect, I would argue, that the legal regime of the Guantánamo Bay detention camps and its replication beyond Cuba merit interrogation and resistance. Section 1 of this article will present a brief sketch of the jurisdictional order of the Guantánamo Bay Naval Base, as constructed primarily in the final decade of the 20th century and the early part of the 21st. Section 2 will examine the claims to exceptionalism made in respect of this order, first as those claims are circulating in international legal scholarship, and second as they have been advanced in Giorgio Agamben’s writings. Section 3 will put forward a critique of these diagnoses (both international legal scholars’ and Agamben’s), advancing an argument that the legal order of Guantánamo Bay is noteworthy for its insistence upon constraining or avoiding experiences of the exceptional, rather than for its rendering permanent and all-encompassing a sense of the exceptional. Finally, in Section 4, a further argument will be made for resistance to the necessitarian normative architecture of Guantánamo Bay through a re-invigoration of that sense of the exception that may be derived from the work of Carl Schmitt. This final argument will be predicated on a reading of the exception as a political experience that may be de-linked from notions of centralized, sovereign authority, reading Schmitt’s decisionism away from Schmitt’s fetishism of the state. 1 The Legal Order of ‘Anomaly’ Guantánamo Bay is a 45 square mile area of Cuba occupied by the United States pursuant to a perpetual lease agreement entered into in 1903.8 Under that lease, the US obtained the right to use the area for coaling and naval operations.9 The text of the lease agreement provides inter alia that ‘the United States shall exercise complete jurisdiction and control over and within such areas’ while reserving to Cuba ‘ultimate sovereignty’.10 Accordingly, since December 1903, Guantánamo Bay has been operated as a US naval base, its area closed to private use, access and navigation without US authorization.11 The base maintains its own schools, power system, water supply and internal transportation system.12 According to recent accounts, ‘the base population has grown to 6,000, and . . . “in addition to McDonald’s, there are now Pizza Hut, Subway and KFC [franchises]. Another gym is being built, and town houses, and a four-year college opens next month”. . . The base commander describes it as “small-town America” ’.13 Having previously been dedicated wholly to military and related purposes, in the early 1990s this ‘small town’ was refashioned as a detention camp for those seeking asylum in the United States.14 Between 1991 and 1996, more than 36,000 Haitian and more than 20,000 Cuban asylum-seekers were interned for varying periods in Guantánamo Bay, pursuant to US immigration policies of interdiction, administrative detention, off-shore processing and, wherever possible, repatriation.15 Thereafter, other than short-term operations in 1996 and 1997, the migrant processing operation at Guantánamo Bay was wound down. In January 2002, however, shortly after initiating a military campaign in Afghanistan, the United States began transferring hundreds of persons captured during military operations in Afghanistan to Guantánamo Bay, where they have since been held without charge as ‘unlawful combatants’.16 According to the International Committee of the Red Cross, the detention facilities at Guantánamo Bay held approximately 550 detainees as of 5 November 2004.17 In a 2001 Military Order and a series of subsequent orders issued by the Department of Defense, the US Executive has constructed an elaborate legal regime surrounding these persons.18 The particular, tailored features of this regime have been justified, above all, by the detainees’ unorthodox and peculiarly threatening status: hence the language of compound illegality. As ‘unlawful combatants’, Guantánamo Bay detainees are cast both beyond the pale of non-violent political discourse and beyond the legal bounds of warfare. Yet although the terminology applied to the Guantánamo Bay detainees implies an extra-legal status, these detainees have, since the outset, been the focus of painstaking work of legal classification. In a press briefing on 13 February 2004, given by Paul Butler, Principal Deputy Assistant Secretary of Defense for Special Operations and Low Intensity Conflict, Mr. Butler detailed an elaborate, multi-stage screening and evaluation process through which each detainee is passed. In Mr. Butler’s description, an ‘integrated team of interrogators, analysts, behavioural scientists and regional experts’ works alongside military lawyers and federal law enforcement officials to decipher and consider ‘all relevant information’. ‘[W]e have a process’, Mr Butler announced confidently, ‘and . . . that process will take its own course’.19 Thus, even before the 28 June 2004 rulings of the US Supreme Court in Hamdi v Rumsfeld20 and Rasul v Bush21 affirmed the entitlement of Guantánamo Bay detainees to a ‘meaningful opportunity to contest the factual basis for th[eir] detention before a neutral decisionmaker’ and their capacity to invoke the jurisdiction of US federal courts,22 the Department of Defense had produced a panoply of regulations concerning the handling of detainees. These include mechanisms for annual administrative review of the necessity of each enemy combatant’s detention and procedures for detainees’ trial before specially convened Military Commissions.23 Since the US Supreme Court’s 28 June 2004 rulings, the normative and institutional network at Guantánamo Bay has become even denser. On 7 July 2004, the Deputy Secretary of Defense promulgated an order establishing a Combatant Status Review Tribunal. This Tribunal was charged with determining whether persons detained at Camps Delta and America (the detention camps now maintained at Guantánamo Bay, the former comprising six separate camps) have been properly classified as enemy combatants.24 This, alongside the Military Commissions and the Administrative Review Board, added a third body to the line-up of specialist legal institutions convened at Guantánamo Bay. Later in the same month, the Secretary of the Navy produced a lengthy memorandum outlining procedures to govern this Tribunal’s hearings, including (rather bizarrely) a standard form script for the conduct of a hearing.25 Furthermore, by order of the Defense Secretary Donald Rumsfeld on 16 July 2004, a new Office of Detainee Affairs was created within the Pentagon to coordinate ‘around 100 inquiries, investigations, or assessments’ that were then said to be ongoing in respect of detainees’ handling by US military police.26 Far from a space of ‘utter lawlessness’ then, one finds in Guantánamo Bay a space filled to the brim with expertise, procedure, scrutiny and analysis. Amid the work of the Military Commissions, the Administrative Review Board, the Combatant Status Review Tribunal and the other inquiries mentioned above, it is not upholding the rule of law that seems tricky. Rather it is the possibility of encountering the yet-to-begoverned exception that seems difficult to contemplate. 2 The Claim to Exceptionalism As framed by Carl Schmitt (primarily in his 1922 work, Political Theology), the exception is that domain within jurisprudence in which decision-making ‘cannot be subsumed’ by existing norms.27 It is that space in which such norms are held open to suspension or transformation, and where programs of norm-implementation and norm-compliance cease to govern action and decision-making. Accordingly, the exception is synonymous with the attempt to exercise momentarily decisive agency or, as Schmitt put it, ‘principally unlimited authority’.28 I will argue in Section 3 of this article that it is precisely this sort of agency that the legal regime of Guantánamo Bay is designed to negate.29 To many commentators, however, the extraordinary procedural characteristics of the three primary legal institutions installed at Guantánamo Bay render the Guantánamo Bay Naval Base effectively ‘a prison outside the law’ (to quote the petitioners in Rasul v Bush) 30 or at least outside the pre-existing order of legality.31 Two eminent US constitutional lawyers, Professors Katyal and Tribe have, for instance, observed that ‘the [November 2001] Military Order’s procedural protections fall conspicuously short of those most Americans take for granted’. They concluded, further, that ‘its vagueness invites arbitrary and potentially discriminatory determinations’, it ‘installs the executive branch as lawgiver as well as law-enforcer, law-interpreter, and law-applier’ and, accordingly, it ‘authorize[s] a decisive departure from the legal status quo’. Faced with what they construe as executive acts that ‘do not comport with [the US] Constitution’s structure’ being justified by ‘unilaterally defined emergenc[y]’, these commentators propose recourse to the US Congress to ensure legislative extension to Guantánamo Bay detainees of constitutional guarantees of equal protection and due process of law, thereby ‘[re]establish[ing] the rule of law’.32 Public international lawyers have, to a significant degree, echoed and compounded these concerns, lamenting that the Military Commissions ‘fail[ ] to deliver to justice that the world at large will find credible’ by ‘authoriz[ing] the [US] Department of Defense to dispense with the basic procedural guarantees required by the Bill of Rights, the International Covenant on Civil and Political Rights (ICCPR) and the Third Geneva Convention of 1949’.33 Following is an overview and brief analysis of such claims to exceptionalism made in respect of Guantánamo Bay, first in prevailing international legal scholarship, and second in the work of Giorgio Agamben. A Appeals to the Exception in International Legal Scholarship As indicated by the foregoing remarks, the exceptional status of Guantánamo Bay Naval Base has been a recurring theme of legal critiques of the internment, trial and interrogation practices that have been put into effect there.34 In international legal literature, development of this theme typically entails a two-part discursive move. First, the regime of the Guantánamo Bay Naval Base is isolated and distanced from the ambit of routine legality. By expressly disavowing the entitlement of detainees to certain due process guarantees enshrined in international law and US constitutional law, the US executive has, it is said, sought to create an abomination: a ‘legal no man’s land’;35 a place ‘beyond the rule of law’.36 The current US administration, such accounts report, ‘want[s] its own exceptional “rights-free zone” on Guantánamo’.37 At Guantánamo Bay, judgments are said to be ‘based on politics, not legal norms’.38 Guantánamo Bay is cast as a ‘black hole’ and ‘[t]he nature of th[at] black hole’, it is said, ‘is that there is no way out, except through the good grace of the military’.39 Next, this severance of Guantánamo Bay from the prevailing legal order – or the normative emptying out of this jurisdiction, ostensibly to make way for the political – is identified per se as a critical source of concern. As one scholar has observed, ‘[h]uman rights law abhors a vacuum’.40 Horror is directed as much towards the apparent refutation of law’s claim to completeness as it is towards the perceived effects of this, namely, the inability to subject detainees’ indefinite detention, torture and degradation to third party question or constraint. Thus, Professor Jordan Paust has insisted ‘under international law, no locale is immune from the reach of relevant international law’. ‘Despite claims that certain persons, including “enemy combatants” or so-called “unlawful combatants,” have no rights’, he continued, ‘no human being is without protection under international law . . . in every circumstance, every human being has some forms of protection under human rights law’.41 The notion of a domain from which law has withdrawn (or where it has been forced into exile) is thus first generated as a definitive diagnosis of the Guantánamo Bay ‘problem’, then cast as intolerable. The encounter with this prospect has, in turn, occasioned two main types of response, each dedicated to affirming the comprehensiveness of the systemic order of national-international legality. One response among legal critics has been to appeal to a variety of legal institutions to subject the Guantánamo Bay Naval Base to their purview, under the rubric of existing law and institutional procedures. Thus, while Professors Katyal and Tribe advocate congressional action within the US, international lawyers and others have instigated litigation and complaint procedures in a wide range of settings, from the US and UK courts to the Inter-American Commission on Human Rights and the United Nations’ Working Group on Arbitrary Detention.42 Others, like Paust above, have turned to the law review as a forum in which to avow the breadth of international law’s reach and the pertinence and inviolability of its precepts.43 A second approach has been to insist upon the necessity of reshaping the law to fit the ostensibly novel phenomena thrown up by the events of 11 September 2001, including the demand for indefinite detention of those suspected of terrorist allegiances. This too is based upon the invocation of emergency or exceptional circumstances, albeit to a very different end. ‘Terrorist attacks’, US constitutional law scholar Bruce Ackerman has written, ‘will be a recurring part of our future. The balance of technology has shifted . . . [and] we urgently require new constitutional concepts to deal with the protection of civil liberties. Otherwise, a downward cycle threatens’. Ackerman goes on to propose ‘a newly fashioned emergency regime’ so as to permit ‘short-term emergency measures[,] but draw[ing] the line against permanent restrictions’, thereby ‘rescu[ing] the concept [of emergency power] from fascist thinkers like Carl Schmitt, who used it as a battering ram against liberal democracy’.44 Oren Gross has likewise announced, quoting Fred Schauer, that ‘the exception is no longer invisible’. Recent confrontations with ‘acute exigency’ have, according to Gross, demanded that law be reformulated in profound ways. ‘Taken together, the panoply of counterterrorism measures put in place since September 11th has created’, he writes, ‘ “an alternate system of justice” aimed at dealing with suspected terrorists’.45 Gross, however, diverges from Ackerman in the following significant respect. Although, according to Gross, ‘[s]eparation between normalcy and emergency along geographic lines has once again been resorted to’ and ‘the anomalous nature of Guantánamo . . . has been invoked once again’, those juridical mechanisms designed to keep emergency and normalcy separate have, in Gross’ view, repeatedly broken down.46 ‘[T]he exception has merged with the rule’, in Gross’ account, such that ‘belief in our ability to separate emergency from normalcy . . . is misguided and dangerous’.47 Gross nevertheless reaffirms the necessity and tenability of just such a distinction when he argues for the imperative of ‘going outside the legal order’ in order to tackle ‘extremely grave national dangers and threats’.48 While purporting to reject a normalcy-emergency distinction, Gross reinstates it in the form of a division between, on the one hand, ‘extremely grave . . . dangers’ such as require ‘extra-legal’ adventures and, on the other, conditions under which such adventures are not justifiable. Coming full circle, Gross argues that accommodating such extra-legal adventures will serve the ultimate goal of ‘preserv[ing] enduring fidelity to the law’ by fostering a combination of frank political self-explanation on the part of government officials, open and informed public deliberation, and robust individual rights protection on the part of courts in all but the overt extra-legal case.49 Among international lawyers, as opposed to US constitutional lawyers, reform discussions tracing their impetus to exigency have tended to focus on the question of international humanitarian law’s possible obsolescence.50 On the whole, however, international lawyers seem reluctant to engage in the sort of thought experiments in which Ackerman and Gross trade, that is, to entertain the prospect of international law’s wholesale reconfiguration to accommodate the apparent exigencies of recent times. Regardless of the divergence in proposals that have emerged (or not) from the foregoing writings, these legal scholarly characterizations of Guantánamo Bay overwhelmingly rely on the archetype of the exception, taking a separation from normalcy and an apparent play-off between legal and political power as their starting points.51 In almost all of the preceding accounts, both the configuration of Guantánamo Bay as a detention camp, and the violence that has accompanied this, are imagined as nonlegal or quasi-legal phenomena. The encounter with such phenomena, moreover, is understood to necessitate some effort of conquest or accommodation on the part of law and lawyers, so as to close the circle of legal systematicity once more. But for efforts in this respect, they – law and lawyers – are imagined to stand well apart from the events under way at the Guantánamo Bay Naval Base, and (with a few significant exceptions, namely those who have advised the Bush administration) to remain exempt from responsibility for conditions there. It is this set of assumptions with which I will take issue in Section 3 of this article, after first discussing the further theorization of the exception, and its relationship to the detention camp, in the work of Giorgio Agamben. B Giorgio Agamben and the State of the Exception Giorgio Agamben has argued that the Military Order of November 2001 (by which the indefinite detention and trial of alleged enemy combatants at Guantánamo Bay was authorized) ‘produced a legally unnamable and unclassifiable being’ in the person of the detainee.52 This rendered each detainee ‘the object of a pure de facto rule’, subject to ‘a detention . . . entirely removed from the law’.53 According to Agamben, this embodies a juridical phenomenon – the ‘state of exception – that arose historically from the merging of two precepts: the extension of military power into the civil sphere (under the rubric of a state of siege) and the suspension of constitutional norms protecting individual liberties by governmental decree.54 This merger, Agamben characterizes as bringing into being a ‘kenomatic space, an emptiness of law’55 in which the sovereign affirms its authoritative locus within the legal order by acting to suspend the law altogether.56 As such, it is expressive of a ‘dominant paradigm of government in contemporary politics’.57 ‘[US President George W.] Bush’, Agamben claims, ‘is attempting to produce a situation in which the emergency becomes the rule, and the very distinction between peace and war . . . becomes impossible’.58 Unlike the commentators cited in the preceding section, Agamben is at pains to point out that this ‘state of exception’ is neither removed from the legal order, nor creates ‘a special kind of law’. Rather, it ‘defines law’s threshold or limit concept’.59 Agamben maintains that the ‘state of exception’ is juridical in form and effect – a vital scene for the development and deployment of governmental techniques of rule. Within the juridical order, the state of exception is said to embody an emptiness of law, ‘a space devoid of law, a zone of anomie in which all legal determinations . . . are deactivated’.60 More precisely, the state of exception is ‘neither external nor internal to the juridical order’; it is rather a ‘zone of indifference, where inside and outside do not exclude each other but rather blur with each other’.61 In Agamben’s account, law ‘employs the exception . . . as its original means of referring to and encompassing life’ so as to ‘bind[ ] and, at the same time, abandon[ ] the living being to law’.62 Law binds itself to ‘bare life’ – zo3 or biological life as such – in the space of the exception, whereby every outside, every limit of life and every possibility of transgression comes to be included within the purview of ‘a new juridico-political paradigm’.63 Of the November 2001 Military Order, Agamben observes that ‘it radically erases any legal status of the individual’ by reason of the detainees held thereunder enjoying neither ‘the status of POWs as defined by the Geneva Conventions’ nor ‘the status of persons charged with a crime according to American laws’.64 Accordingly, Agamben declares the operations at Guantánamo Bay ‘de facto proceedings, which are in themselves extra- or antijuridical’ but which have nonetheless ‘pass[ed] over into law’ such that ‘juridical norms blur with mere fact’.65 Agamben thus endorses, albeit in his own distinct terms, the claim that much of the legal scholarship surrounding Guantánamo Bay makes: that this jurisdiction represents a special, original case within the juridical order: ‘a zone of indistinction in which fact and law coincide’.66 In so doing, Agamben implies the existence, or preexistence, of a juridical zone – a space of non-exceptional character – in which fact and law do not coalesce; a secondary sphere in which maintaining ‘the very distinction between peace and war’ is or was possible. Agamben’s discussion of the ‘nourish[ment]’67 that the exception affords law suggests some other domain where, but for the exception, law might hold back (or be held back) from its voracious colonization of the preconditions of life and of politics (‘the normal situation’).68 Following the work of Duncan Kennedy and other legal scholars, however, one may read the juridical deployment of fact/law, peace/war, detainee/prisoner of war, law/politics, law/life ‘argument-bites’ as one of those operations by which ‘legal arguers generate the experience of necessity’.69 Read according to Kennedy’s semiotic schema, Agamben’s suggestion that, but for the state of exception, these sort of oppositions might hold and remain separable (however ‘fictitious[ly]’70) seems, itself, a necessitarian ‘argument-bite’ (state of exception/normal situation) open to cataloguing and interrogation within this very grid. This, as Kennedy points out, does not entail any overarching assertion of indeterminacy,71 nor does it indicate that Agamben’s analysis does not work or must be corrected.72 Agamben’s characterization of the state of the exception might work so well precisely because it more or less replicates, rather than upsets, familiar, necessitarian operations of legal argumentation.73 Reading Agamben in this way suggests that he might be ‘at least somewhat naïve about [legal argument’s] simultaneously structured and indeterminate (floating) character’, that is, about the characteristic operations of law and legal argument.74 From this vantage point, the ‘Eureka!’ tone of Agamben’s recent writings, his claim to be remedying the woeful shortcomings of public law theory, and his heralding the ‘deactivat[ion]’ of law’s hold on life and the ‘[de]contaminat[ion]’ of politics from law might be approached with some scepticism.75 One might question too Agamben’s assertion that the Guantánamo Bay detainees have been stripped of legal status, and thereby of all but bare life.76 Law frequently declares (indeed celebrates) a dearth of the normative where critical scrutiny discloses a hyper-regulatory abundance. Consider the rhetoric of the ‘free market’. The legal emptiness of the market is declared repeatedly and used to justify the erosion or suppression of regulatory initiatives pertaining to consumer protection, workers’ rights and environmental standards.77 At the same time, laws and rules of many sorts – securities laws, antitrust laws, contract laws, accounting standards, etc. – proliferate unabated in the very same space.78 In a comparable way, the records surrounding Guantánamo Bay suggest that the interactions of detainee and detainer in that jurisdiction are experienced as almost entirely pre-codified by the dictates of legal status.79 It is by this means, rather than, as Agamben has suggested, through ‘obliterat[ion] and contradict[ion]’ of the normative aspect of law, that governmental violence is being effected, or so it will be argued in Section 3 of this article.80 By focusing, at the outset, on the ‘abandoned’ being of the detainee in isolation (a humanitarian rather than a political impulse),81 Agamben neglects the particular, precarious experience of deciding that remains central to Schmitt’s theory of the exception. For Schmitt, on whose work Agamben purports to draw,82 the exception ‘cannot be circumscribed factually and made to conform to a preformed law’.83 The decision on and in the exception cannot, accordingly, be derived from the content of any code or norm, nor can responsibility for its taking be deflected; it is ‘a decision in the true sense of the word’.84 Agamben likewise maintains that the sovereign decision that occurs in the space of the exception – President Bush’s decision in relation to Guantánamo Bay, as he casts it at one instance85 – ‘is the position of an undecidable’.86 The ‘necessity’ triggering a state of the exception, Agamben writes, ‘ultimately come[s] down to a decision, but that on which it decides is, in truth, something undecidable in fact or law’.87 The law remains in force in the state of exception, Agamben maintains, but ‘the normative aspect of law’ is ‘obliterated’.88 Yet Agamben’s characterization of the state of exception amounts, in effect, to an insistence upon the historical and theoretical pre-codification of the decision thereon – pre-codification that negates its exceptionalism in Schmittian terms. Tracing a number of historical and etymological lineages, Agamben declares these to have culminated in an ‘extreme phase of the separation of the rights of man from the rights of the citizen’,89 such that ‘the state of exception has today reached its maximum worldwide deployment’.90 On one hand, Agamben declares the Military Order of November 2001 to have created a compulsion to decide upon the undecidable. On the other, he characterizes the space of that decision (and of detainee-detainer interaction) so as to suggest that its dynamics have been pre-codified and rendered ‘permanent’ by the onward march of history and language.91 Agamben imagines the camp (and the detention camps at Guantánamo Bay, specifically)92 as ‘the structure in which the state of the exception – the possibility of deciding on which founds sovereign power – is realized normally’.93 From this ‘extreme phase’, Agamben would lead his readers in ‘clear[ing] the way for a longoverdue renewal of categories in the service of a politics in which bare life is no longer separated and excepted, either in the state order or in the figure of human rights’.94 What is this if not a (partially) pre-codified program, or at least a call for compliance and implementation? What is this if not an affirmation of the norm in the sense of an ‘attempt to spell out in detail the case in which law suspends itself’?95 Agamben would nevertheless have us believe that the telos of his account runs in a contrary direction: Of course, the task at hand is not to bring the state of exception back within its spatially and temporally defined boundaries in order to reaffirm the primacy of a norm and of rights that are themselves ultimately grounded in it . . . To live in the state of exception means . . . ceaselessly to try to interrupt the working of the machine that is leading the West toward global civil war.96 3 The Order of Exceptionalism and the Annihilation of the Exception In arguing against Agamben and others that the experience of the exception anticipated by Schmitt is in retreat at the Guantánamo Bay Naval Base, it is important to acknowledge the extent to which the legal order of Guantánamo Bay often looks and sounds like a domain operating as one of ‘pure’ sovereign discretion and thus exceptionalism. Lawyers for the US Justice Department have asserted that the US President has unlimited discretion to determine the appropriate means for interrogating enemy combatants detained at Guantánamo Bay and elsewhere.97 Likewise, counsel for the US Government contended, before the US Supreme Court, that ‘[a] commander’s wartime determination that an individual is an enemy combatant is a quintessentially military judgment, representing a core exercise of the Commander-in-Chief authority’.98 By assuming the affect of exceptionalism, the normative order of Guantánamo Bay has soaked up critical energies with considerable effectiveness, for it is the exception that rings liberal alarm bells. Accordingly, the focus falls on less than 600 persons being abused in Cuba, rather than upon the millions subjected to endemic sexual, physical and substance abuse in prisons across the democratic world. In a similar way, attention is captured by the violation of rights of asylum-seekers, rather than by the over-representation of immigrants in the most informal and vulnerable sectors of the contemporary economy.99 For detention decisions taken at Guantánamo Bay to correspond to Schmitt’s understanding of the exception, however, ‘[t]he precondition as well as the content of jurisdictional competence in such a case must necessarily be unlimited’. ‘From the liberal constitutional point if view’, Schmitt wrote, ‘there would be no jurisdictional competence at all. The most guidance the constitution can provide is to indicate who can act in such a case.’100 Yet in respect of Guantánamo Bay, both the content and competence of the US executive is repeatedly cast as pre-codified in presidential and governmental statements. At times, the ‘code’ is said to be that of ‘freedom’, ‘democracy’ or ‘justice’.101 At other times, it is that of God.102 On still further occasions, constitutional norms are invoked to frame a decision.103 The acts of the would-be sovereign, in each case, are characterized by repeated references to some higher source of competence and direction, overt deference to a pre-determined programme in the course of implementation, and insistence upon the conduit or vessel-like status of executive authority. A little lower down the hierarchy, Secretary of the Navy Gordon England, speaking about the annual administrative review process at a press briefing on 23 June 2004, conceded: ‘[T]here’s no question there’s judgment involved. I doubt if many of these are black and white cases. I would expect most are going to be gray’. When pressed to define his role in the process, he confirmed that he was the one to make the final decision regarding release, transfer or continued detention in respect of each detainee, in the wake of an Administrative Review Board assessment. ‘I operate and oversee, organise the process, and I also make the ultimate decision’, he stated.104 Secretary England went on, however, to convey an impression of this judgment as one cabined by broad policy directives, notions of reasonableness, and the institutional demand for standardization: ‘[W]e do have some guidelines; . . . the boards do have some guidelines’, he assured the audience, ‘[e]very board doesn’t have a different standard’. He continued: ‘[I]t will be a judgment based on facts, data available . . . the best decision a reasonable person can make in this situation’. ‘[I]t’s what is the situation today and going forward in terms of a threat to America. And that is what we will decide, and that’s what the decision will be based on’.105 From expressing the decision he would be taking in personal, case-specific terms, Secretary England thus moved rapidly into the mode of generalization, depersonalization and necessity. ‘His’ decision became ‘the’ decision of the reasonable person, made not to assess the individual detainee’s responsibility, but rather to assess his or her proximity to a generalized ‘threat to America’. Such an approach is also discernible in the Military Order issued by President Bush in 2001, pursuant to which the Military Commissions were convened before which Guantánamo Bay detainees were, until their suspension in November 2004, in the process of being tried. The ‘findings’ upon which the jurisdiction created by that order is predicated cast the steps taken thereby as inexorable reactions to a state of affairs of immeasurable proportions and persistent duration. Attacks by international terrorists are said to have ‘created a state of armed conflict that requires the use of the United States Armed Forces’.106 Likewise, it is said to be ‘necessary for individuals subject to [the] order . . . to be detained’, just as the issuance of the order itself is stated to be ‘necessary to meet the emergency’.107 Although expressed in terms of ‘an extraordinary emergency’, this order frames the Presidential decisions embodied in its text as matters of exigency – in other words, as non-decisions – dictated by a ‘state of armed conflict’. The only acknowledgement of discretion is buried in the final paragraph of the order’s ‘findings’, where the President is said to have ‘determined that an extraordinary emergency exists for national defense purposes’. The exercise of sovereign discretion is, accordingly, cast as a derivative matter: a question of classification after the fact. One could, of course, read these claims as exercises in public relations, designed to cloak the deployment of unfettered sovereign power in the guise of liberal proceduralism. Yet regardless of how one might characterize the ‘real’ intent behind the military mandates governing Guantánamo Bay, the experience of decision-making reported by figures such as Secretary England seems, to a significant degree, to be one of deferral and disavowal – as though his job were more a matter of implementation than decision. Speaking of the determination, by the Combatant Status Review Tribunal, that one of the first 30 detainees to be heard by the Tribunal was not, in fact, an ‘enemy combatant’, Secretary England explained: ‘[I]n this case we – we set up a process, we’re following that process, we’re looking at all the data . . . Determinations were made he was an enemy combatant. We now have set up another process; more data is available. Time has gone by . . . I believe the process is doing what we asked the process to do, which is to look at the data as unbiased as you can, from a reasonable person point of view . . . and I believe the process is working . . . ’108 This is not the language of Schmittian exceptionalism. Rather, it is suggestive of efforts to construct a series of normatively airtight spaces in which the prospect of agonizing over an impossible decision may be delimited and, wherever possible, avoided. As such, the jurisdiction created at Guantánamo Bay is constituted, in Schmittian terms, in the liberal register of the norm (indeed, an overdetermined version thereof).109 This brings me to my final point, which is to sketch a reading of Schmitt whereby the experience of exceptional decisionism that his work evokes may be de-linked from the notion of self-founding, all-encompassing sovereignty and, as such, deployed against the centralization of political authority. I wish to suggest, moreover, that the political possibilities attendant upon such a de-frocked, wayward sense of the exceptional are ripe for reinvigoration in resistance to the initiatives being undertaken at Guantánamo Bay. The legally sanctioned, indefinite detention of persons at Guantánamo Bay might be countered not through a return to the normative, but through an insistence upon the prevalence of the exception in these terms. 4 Of the Exception, the Decision and Resistance When Schmitt wrote of the ‘independent meaning of the decision’, he rejected the assumption (attributed to Robert von Mohl) ‘that a decision in the legal sense must be derived entirely from the content of a norm’. Likewise, as noted above, Schmitt observed that the exception occasioning a decision ‘cannot be circumscribed factually and made to conform to a preformed law’.110 He went on, nevertheless, to attempt to do precisely this. Envisaging the jurisdictional competence exercised in the decisional space of the exception as ‘necessarily unlimited’ and insisting on its correspondence with an absolute, indivisible sovereignty, Schmitt himself sought to anchor the exception to a preformed law of political order.111 Accordingly, the prospect of sovereignty operating as ‘a play between two [or more] parties’ was, in Schmitt’s assessment ‘contrary to all reason and all law’.112 ‘The law’ in this context seemingly referred to some predetermined mandate higher than the law of liberal constitutionalism that would, according to Schmitt’s account, always be susceptible to suspension by the sovereign. Schmitt’s resistance to the diffusion of decisional power on the exception was undoubtedly bound up with his critique of the pluralism of the Weimar Republic and his hopes for a state order beyond it.113 Yet one need not follow the suggestive perplexities of Schmitt’s exception down his particular centralizing route. Instead one could identify the absence of precodification characteristic of the exception with immersion in the contingencies of the social and the ubiquity of power. Far from circumscribing the exception, acknowledgement of the immersion of decision-making in the social, and thus the impossibility of a sovereign state retaining a monopoly on decision, allows the exception to retain its exceptional character. Schmitt himself acknowledged this when he wrote: ‘[T]here is no irresistible highest or greatest power that operates according to the certainty of natural law’. 114 Only when the question ‘who decides?’ forms part of the ‘concrete case that [the law] cannot factually determine in any definitive manner’ is the potential of the exception to ‘confound the unity and order of the rationalist scheme’ held open, as Schmitt contemplated.115 Schmitt himself wrote: ‘[a] distinctive determination of which individual person or which concrete body can assume [the authority to decide] cannot be derived from the mere legal quality of a maxim’.116 Were authority to decide on the exception already known to be monopolized, then the exception would no longer embody ‘the power of real life [to] break[ ] through the crust of a mechanism that has become torpid by repetition’: that is, the crust of acceptance of the norm or, what Kierkegaard termed ‘comfortable superficiality’.117 Schmitt’s exception, accordingly, evokes a political experience that is amenable to delinking from Schmitt’s fetishism of the state. The exception, in this sense, arises from the vertiginous combination of, on one hand, responsibility assumed and, on the other, faith in one’s determinative authority and autonomy relinquished. In this mode, I believe, it offers scope for interruption of the normative order of Guantánamo Bay. To delink the experience of deciding on/in the exception from the sovereign state is not to deny Schmitt’s claim that such a decision entails (indeed, derives its political character from) an effect of ‘group[ing] . . . according to friend and enemy’; that is, that every decision involves a would-be exclusion.118 Nor is it to configure the state as ‘an association that competes with other associations’, the sort of pluralism targeted by Schmitt in The Concept of the Political. 119 Rather, it is to argue that Schmitt’s decisionism is not necessarily contingent upon an insistence upon the state’s (or any selfsustaining sovereign’s) monopolization of all political decisions (that is, decisions in/ on the exception).120 Nor, for that matter, is it contingent upon any theorization of the structure of the political order per se (whatever Schmitt might say).121 Rather, it is possible to conceive – indeed, proceeding from Schmitt’s open characterization of the exception,122 it is almost impossible not to conceive – as both political and exceptional a much broader range of decisions, approached by or among a much broader range of agents, aggregations or arrogations, than those which Schmitt entertained as such. That is, in the sense of their ‘def[ying] general codification’, involving, potentially, a ‘think[ing] [of] the general with intense passion’ and thereby ‘becom[ing] instantly independent of argumentative substantiation’.123 5 Conclusion International lawyers’ and activists’ appeals to the Geneva Conventions124 and the appeals by legal theorists, activists and commentators to the work of Giorgio Agamben125 both lay claim to the juridical phenomenon of Guantánamo Bay by way of invoking a code and seeking to follow that code to an exit point and/or a point of origination. The foregoing critique has been directed against this particular invocation of Agamben’s work, and its relationship to prevailing invocations of international law, rather than to that work or that law as such (amenable, as it is, to many readings that would defy the accounts presented above). In so far as it pursues this end, the effect of such commentary is to compound efforts to curtail the experience of deciding on/in the exception – efforts that are already well under way at Guantánamo Bay. For notwithstanding all the liberal heartache that they provoke, the law and legal institutions of Guantánamo Bay are working to negate the exception in tandem with, rather than in opposition to, what Schmitt identified as ‘[t]he tendency of liberal constitutionalism to regulate the exception as precisely as possible’.126 To corrode the experience of the exception in this way is to eviscerate the experience of politics as Schmitt characterized it. That is, it is to lose or avoid the experience of deciding in circumstances where no person or rule offers assurance that the decision that one takes will be the right one or, indeed, whether one does in fact exert the decisive authority that one envisages oneself to hold. The exception poses, as Schmitt observed, ‘a case of extreme peril’ because it permits both righteousness and self-knowledge to be placed at risk; because the decision taken remains ‘independent of the correctness of its content’.127 Notwithstanding all the talk of threats that surrounds Guantánamo Bay, it is this sense of peril that is lacking within its legal order. Moreover, it may be, in part, the absence of such a risk that contributes to the strange assurance with which Secretary England announces, as he did at a press briefing on 8 September, ‘we have a lot of very bad people’ in detention at Guantánamo Bay.128 It is, therefore, to a renewed sense of the exception and the decision that ‘emanates from nothingness’129 within law, rather than to a vehement insistence upon the norm, that I suggest turning in order to raise doubts about the work of Secretary Rumsfeld, Secretary England and the other ‘good’ people of Guantánamo Bay. By understanding Guantánamo Bay as a legal order dedicated to the annihilation or codification of the exception, we may come to appreciate the scope for political action within such a juristic zone. Recognizing in herself or himself Schmitt’s exceptional decision-maker, the functionary implementing a programme might come to experience that programme as a field of decisional possibility and impossibility, with all the danger and difference that that implies. It is precisely this experience that critics of the Guantánamo Bay programme might strive to evoke in Secretary England and in the other officials upon whose concrete decisions that programme depends, as well as in the audiences with which they – critics and officials alike – perpetually dance. 
1nc – kritik
We advocate that the United States Federal Government should increase the statutory restrictions on the War Powers Authority of the president by repealing NDAA sections 1021 and 1022. Do not endorse a cognitive-behavioral intervention as if the persons in both the government and within the debate space have behavioral and cognitive diseases that must be “intervened” to be fixed. See them as people. 
Allen Barbour says ---
"See your patient as a person, not a disease." This is the essential message of an experienced and compassionate physician who questions the prevailing medical model of patient care - that every illness has a physical cause that can be identified and treated medically - and who argues for the necessity of taking the psychological and social circumstances of the patient into account in the process of diagnosis and treatment.

The CBT methodology is a triumph of rationalism and medicalization --- it propagates the dominance of the rational over what is deemed the non-rational 
David Pilgrim says in 11  (David Pilgrim, The hegemony of cognitive-behaviour therapy in modern mental health care. Health Sociology Review: Vol. 20, Mental Health and Illness: Practice and Service Issues, pp. 120-132)

 Cognitive-behaviour therapy (CBT) has been a central plank in the mental health policies of many Anglophone countries in recent years. This emphasis reflects the triumph of modern rationalism in two senses. First, the appeal of CBT to policy makers rests largely on its claims of being evidenced-based and quickly effective. Second, it is committed to a view of eudemonia (the good life) in which rationality predominates over non-rationality to generate the greatest happiness for the greatest number. Both aspects, which appeal to policy makers, warrant sociological interrogation. This article provides a brief history of CBT to highlight the rhetoric of rationalism it has espoused successfully. Then, using the UK Depression Report as a point of departure, it compares this success of CBT with the criticisms it has encountered. Both positions of advocacy and critique are examined in relation to disciplinary knowledge and professional interest work. These orientations from poststructuralist accounts of the modern episteme, on the one hand, and neo-Weberian sociology of the professions, on the other, help us understand the current controversy surrounding CBT.
This triumph of rationalism is the defeat of enchantment with the world, with the Other --- it reduces life to one stamped with meaninglessness for which only calculative thought can be used
BENNETT 2001 (Jane Bennett, professor of political theory, Department of Political Science, Johns Hopkins University, “The Enchantment of Modern Life: Attachments, Crossings, and Ethics,” Princeton University Press, 2001, http://press.princeton.edu/chapters/s7208.html)

For that story has itself contributed to the condition it describes. Its rhetorical power has real effects. The depiction of nature and culture as orders no longer capable of inspiring deep attachment inflects the self as a creature of loss and thus discourages discernment of the marvelous vitality of bodies human and nonhuman, natural and artifactual. While I agree that there are plenty of aspects of contemporary life that fit the disenchantment story, I also think there is enough evidence of everyday enchantment to warrant the telling of an alter-tale. Such sites of enchantment today include, for example, the discovery of sophisticated modes of communication among nonhumans, the strange agency of physical systems at far-from-equilibrium states, and the animation of objects by video technologies--an animation whose effects are not fully captured by the idea of "commodity fetishism." To be enchanted is to be struck and shaken by the extraordinary that lives amid the familiar and the everyday. Starting from the assumption that the world has become neither inert nor devoid of surprise but continues to inspire deep and powerful attachments, I tell a tale designed to render that attachment more palpable and audible. If popular psychological wisdom has it that you have to love yourself before you can love another, my story suggests that you have to love life before you can care about anything. The wager is that, to some small but irreducible extent, one must be enamored with existence and occasionally even enchanted in the face of it in order to be capable of donating some of one's scarce mortal resources to the service of others. In the cultural narrative of disenchantment, the prospects for loving life--or saying "yes" to the world--are not good. What's to love about an alienated existence on a dead planet? If, under the sway of this tale, one does encounter events or entities that provoke joyful attachment, the mood is likely to pass without comment and thus without more substantial embodiment. The disenchantment tale does reserve a divine space for enchantment; in my alter-tale, even secular life houses extraordinary goings-on. This life provokes moments of joy, and that joy can propel ethics.3 I experiment in this book with a fable of everyday marvels in order to uncover and to assess the ethical potential of the mood of enchantment. A Brief Phenomenology of Enchantment As I'm using the term, enchantment entails a state of wonder, and one of the distinctions of this state is the temporary suspension of chronological time and bodily movement. To be enchanted, then, is to participate in a momentarily immobilizing encounter; it is to be transfixed, spellbound. Philip Fisher describes this as a "moment of pure presence": [T]he moment of pure presence within wonder lies in the object's difference and uniqueness being so striking to the mind that it does not remind us of anything and we find ourselves delaying in its presence for a time in which the mind does not move on by association to something else.4 Thoughts, but also limbs (to augment Fisher's account), are brought to rest, even as the senses continue to operate, indeed, in high gear. You notice new colors, discern details previously ignored, hear extraordinary sounds, as familiar landscapes of sense sharpen and intensify. The world comes alive as a collection of singularities. Enchantment includes, then, a condition of exhilaration or acute sensory activity. To be simultaneously transfixed in wonder and transported by sense, to be both caught up and carried away--enchantment is marked by this odd combination of somatic effects. Fear, accompanying such an extraordinary state, also plays a role in enchantment. The thirteenth-century writer Albertus Magnus described wonder as " 'shocked surprise' . . . before the sensible appearance of a great prodigy, so that the heart experiences systole. Thus wonder is somewhat similar to fear "5 But fear cannot dominate if enchantment is to be, for the latter requires active engagement with objects of sensuous experience; it is a state of interactive fascination, not fall-to-your-knees awe. Unlike enchantment, overwhelming fear will not becalm and intensify perception but only shut it down. The mood I'm calling enchantment involves, in the first instance, a surprising encounter, a meeting with something that you did not expect and are not fully prepared to engage. Contained within this surprise state are (1) a pleasurable feeling of being charmed by the novel and as yet unprocessed encounter and (2) a moreunheimlich (uncanny) feeling of being disrupted or torn out of one's default sensory-psychic-intellectual disposition. The overall effect of enchantment is a mood of fullness, plenitude, or liveliness, a sense of having had one's nerves or circulation or concentration powers tuned up or recharged6--a shot in the arm, a fleeting return to childlike excitement about life. Historians Lorraine Daston and Katharine Park note that, in early modern Europe, the terms for wonder and wonders--admiratio, mirabilia, miracula--"seem to have their roots in an Indo-European word for 'smile.' "7 One also notes that the word enchant is linked to the French verb to sing: chanter. To "enchant": to surround with song or incantation; hence, to cast a spell with sounds, to make fall under the sway of a magical refrain, to carry away on a sonorous stream. The philosophers Gilles Deleuze and Felix Guattari describe the refrain as having a transformative or "catalytic function: not only to increase the speed of the exchanges and reactions in that which surrounds it, but also to assure indirect interactions between elements devoid of so-called natural affinity, and thereby to form [new] organized masses." In other words, the repetition of word sounds not only exaggerates the tempo of an ordinary phrase and not only eventually renders a meaningful phrase nonsense--it can also provoke new ideas, perspectives, and identities. In an enchanting refrain, sense become nonsense and then a new sense of things. The refrain, say Deleuze and Guattari, "turns back on itself, opens onto itself, revealing until then unheard-of potentialities, entering into other connections, setting [things] . . . adrift in the direction of other assemblages."8 I emphasize throughout the book the ethical relevance of such "sonority." The last two chapters focus on the sonorous dimension of language, which makes possible plays on words, the spell-binding effect of stories told aloud, the enchantment power of chants. Reuse and Recycle Near the beginning of Franz Kafka's The Trial, it is mentioned that an old woman stands at the window directly across the way from Joseph K.'s room. A bit later, we are told that she peers in at K. "with truly senile inquisitiveness." Then, after K. has been informed of his arrest, we read that the old woman has "dragged to the window an even older man, whom she was holding round the waist." Finally, we learn that "the two old creatures . . . had enlarged their party, for behind them, towering head and shoulders above them, stood a man with a shirt open at the neck and a reddish, pointed beard, which he kept pinching and twisting with his fingers."9 The old lady and her entourage are not mentioned again in the story; neither is there the slightest intimation of their relevance to the plot, which ostensibly concerns K.'s dogged pursuit of his accusation. Indeed, it was only after several readings that it occurred to me to wonder about them at all. The onlookers are easy to ignore because they do not participate in the narrative quest--for justice, for someone in charge, for insight into the law--in which K. and I are caught up. The onlookers and their actions might be explained as red herrings, were it not for the fact that everything in Kafka's book is one, at least with regard to the mystery of K.'s crime. Every decision, event, proclamation, project, and scene are described with precision, but each is ultimately as rheumy as the old woman's eyes. It seems, then, that Kafka crafts his story of the trial from the bits of experience ordinarily discarded as irrelevant to such a story. Instead of recounting those events that contribute to the reader's narrative preoccupation, Kafka names other contemporaneous events that constitute other stories. The Trial is less a photograph of Joseph K.'s trial than its negative: "background" objects are vivid, while one strains to discern the slightest trace of the "foreground." You wake up one day and are arrested without cause; your indignation grabs you by the throat and motivates your quest for vindication. But even as the warders make the charge against you, even as your affect kicks in, even as you hurry to clear your name, someone across the street glances out of her window, and someone near that woman puts on his shirt, leaves it open at the neck, and twists the hairs of his beard. These acts fall into the shadow of your rushing, indignant body. You note them--they are within the purview of your experience--but you pass them by. But if you were to gather up these dark, discarded scraps and peer into them, you would be on a different path, the path of a Kafkan tale. Kafka's stories might thus be read as a literary form of garbage-picking, or "reusing and recycling." What I try to do in this book is something similar: to pick up some of the experiences that lie in the wake of a familiar story--not the tale of a man wronged, but of a civilization somehow wronged because it has been "disenchanted." The disenchantment of modernity is, I contend, a powerful and rather pervasive narrative in contemporary politics and political theory. It goes something like this: There was once a time when Nature was purposive, God was active in the details of human affairs, human and other creatures were defined by a preexisting web of relations, social life was characterized by face-to-face relations, and political order took the form of organic community. Then, this premodern world gave way to forces of scientific and instrumental rationality, secularism, individualism, and the bureaucratic state--all of which, combined, disenchant the world.10 The disenchantment tale figures nonhuman nature as more or less inert "matter"; it construes the modern West as a radical break from other cultures; and it depicts the modern self as predisposed toward rationalism, skepticism, and the problem of meaninglessness. Its versions vary according to what is identified as the primary target of the disenchantment process: selves can be disenchanted with ideals once held or heroes once admired, and so disenchantment can name an unhappy psychological state; the culture can be disenchanted, in that collective life no longer operates according to the cyclical logic of premodern or traditional forms and instead organizes itself along the lines of a linear mathematics or rationality; or nature can be the object of disenchantment, in that a spiritual dimension once found in plants, earth, sky is now nowhere to be seen.11 There are more or less subtle, more or less convincing, versions of this tale, all of which posit some kind of absence or loss in the modern condition. The tale is flexible enough to accommodate both positive and negative valuations of the disenchantment process; it is told both by those who celebrate it as the fall of superstition and confusion and by those who lament it as the loss of contact with a meaningful moral universe. Even the celebrators, however, convey a sense of loss: the inevitable price for rationalization or scientization is, they say, the eclipse of wonder at the world. Max Weber makes this point when he says that life in a disenchanted world is stamped with "the imprint of meaninglessness."12 In this world, "there are no mysterious, incalculable forces that come into play, but rather…one can, . . . in principle, master all things by calculation."13 Weber and other griots of enchantment are the focus of chapter 4. Surely the very prevalence of the disenchantment story, even if it can be resisted, reveals something about contemporary experience. Although I want to weaken its hold, I am less its critic than its trash collector. With Kafka as my inspiration, I dust off and shine up what it discards, that is, the experiences of wonder and surprise that endure alongside a cynical world of business as usual, nature as manmade, and affect as the effect of commercial strategy. The experiences that I recycle, like those of Kafka's three onlookers, are not invaders of the major tale but underground or background residents of it. Kafka himself chooses not to give coherence to what Deleuze and Guattari might call the "minor tales" of these residents: he prefers them as fragments. Kafka also refrains from allowing the underground men to explain themselves: he prefers to let the scrappy onlookers stand silently as witnesses to the contingency of the plot that is getting all of the attention. Neither does Kafka explore the affect that their counterstory might spark, he does not allow the reader to take the flights that it might propel, and he does not experiment with how their minor story, with different affects and propulsions, might rewire the political or ethical circuitry. But I try to do these things. I weave the moments of enchantment that I find into an alter-tale, and I imagine the impact on ethical relations that such an alternative narrative might have.
Additionally, the medicialization of patients and cognitive illnesses is the same process of the reduction of patients to sub-human that justifies mass violence 
Alfred Ndi says---  University Of Bamenda, Republic Of Cameroon (  Alfred  2012   Setting The Stage Of 'Ab/Normality' In Rehabilitative Narratives: Rethinking Medicalization Of The Disabled African Body http://dsq-sds.org/article/view/3195/3066)bs

 The presumption underlying modern rehabilitation was that the effects, functions and uses that would be made of the medicalization of impairments and disability would be rationalizable and utilitarian. This turned out to be false because the post-modern uses of medicalization had to do more with social control and public 'hygiene' than with rehabilitation of the disabled person. For example, the medicalization method led to the direct ill-treatment of mentally deranged persons in African countries like Kenya where patients, seen as sub-humans (abnormal) by a Charity Society, were 'locked up and forgotten' for several years resulting in the infliction of bodily injuries and psychological humiliation (see, for example, the programme titled 'World Untold Stories' in website CNN.com/WUS). Although this handling of the body was considered as cruel and uninformed by society, it continued to exist in different forms in several African countries where deranged persons were arrested from public spaces of 'normality' like streets, particularly prior to and during important political and social events. This action was often justified by the claim that activities of mentally ill persons were unhygienic and the public space needed to be cleaned to render it agreeable for 'normal' society. In this way, medicalization led to new forms of social discrimination, control and stigma that really had nothing to do with their brains but more to do with their minds, that is, their moods, attitudes and conducts considered to be 'abnormal'. Yet, it was not their minds that were sick (for which they were being detained and drugged) but their mental faculties that did not need incarceration to be treated or cured. The brain was treated as if it was the same thing as the mind; whereas one could be sick in the brain without necessarily being sick in the mind. Even when these incidents of abusive confinement were reported to the media, and photographed in public, the deprivation of their freedom was seen as a normal requirement whereas there was nothing normal in equating mentally deranged people with imprisoned criminals.

I argue here that this modernist model from which rehabilitation was inspired created these kinds of postmodern conditions of violation of human rights based on the presumption that the 'normal' public was at risk of potentially fatalistic contact with the 'abnormal' population of the mentally deranged population. Consequently, the latter's rights to freedom were waived or withdrawn without subjecting them to due processes of the law on protection of those rights. In addition, with disconnectedness between processes of the brain and the thoughts and sensitivities of the human mind, it was very easy for various organizations to take advantage of this very fluid situation to claim that they had remedies for the problem. For example, in Bamenda city of the North West region of Cameroon, different associations were created to mobilize mentally ill patients to beg for money from the public. In this way, the intention was to take advantage of the medically abnormalized conditions of patients for economic gains rather than to treat or cure them. However, over and beyond economic gains, was the vitally important fact that there was no documented follow-up process of engagement with the associations to see if the technologies of control they had evolved could be developed further and supported for the benefit of the mentally insane persons. Understandably, these associations sought financial support from the public but when the flows were not regular, they had to end their activities that could have been explored for the benefit of the mentally ill persons.
