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Momentum preventing sanctions – Obama’s capital is key – failure means the US strikes Iran and starts a war
WEBER 1 – 30 – 14 senior editor at TheWeek.com [Peter Weber, What sank the Senate's Iran sanctions bill? After Obama's State of the Union speech, it looks like Democrats are going to give peace a chance, after all, http://theweek.com/article/index/255771/what-sank-the-senates-iran-sanctions-bill] 

In mid-January it appeared that a bipartisan Senate bill threatening Iran with new sanctions was a foregone conclusion. Yes, President Obama opposed the legislation and promised to veto it, but supporters of the Nuclear Weapon Free Iran Act strongly hinted that they had a veto-proof majority — and with 59 senators (43 Republicans and 16 Democrats) co-sponsoring the bill, that seemed eminently plausible.

They would only need eight more votes (and action in the House) to thwart Obama's veto pen, and momentum appeared to be on their side.
If there is any momentum on the bill now, it's on the other side. Obama reiterated his veto threat in the very public setting of his State of the Union address on Tuesday night, saying that "for the sake of our national security, we must give diplomacy a chance to succeed." Jan. 20 marked the beginning of a six-month period of negotiations between the U.S., Iran, and five other world powers aimed at preventing Iran from developing a nuclear bomb.

The negotiations won't be easy, and "any long-term deal we agree to must be based on verifiable action," not trust, Obama said. But "if John F. Kennedy and Ronald Reagan could negotiate with the Soviet Union, then surely a strong and confident America can negotiate with less powerful adversaries today."

After the speech, at least four Democratic cosponsors — Sens. Chris Coons (Del.), Kirsten Gillibrand (N.Y.), Joe Manchin (W.Va.), and Ben Cardin (Md.) — said they didn't want to vote on the bill while negotiations are ongoing. Sen. Richard Blumenthal (D-Conn.) had already adopted that position earlier in the month.

The distance these cosponsors put between themselves and the bill wasn't uniform. Cardin punted to Sen. Harry Reid (D-Nev.), who is opposed to bringing the bill to the floor for a vote. (Cardin "wants to see negotiations with Iran succeed," a spokeswoman's said. "As for timing of the bill, it is and has always been up to the Majority Leader.")

Manchin, on the other hand, told MSNBC that he didn't sign on to the bill "with the intention that it would ever be voted upon or used upon while we were negotiating," but rather "to make sure the president had a hammer if he needed it." He added: "We've got to give peace a chance here."

With the list of Democratic cosponsors willing to vote for the bill shrinking by five, the dream of a veto-proof majority in the next six months appears to be dead. Even Republican supporters of the legislation are pessimistic of its chances: "Is there support to override a veto?" Sen. Jim Inhofe (R-Okla.), the top Republican on the Senate Armed Services Committee, told National Journal on Wednesday. "I say, 'No.'"

So, what happened to the Iran sanctions bill? The short version: Time, pressure, and journalism.

The journalism category encompasses two points: First, reporters actually read the legislation, and it doesn't quite match up with the claims of lead sponsors Sen. Robert Menendez (D-N.J.) and Sen. Mark Kirk (R-Ill.), who say the sanctions would only take effect if Iran was found to be negotiating in bad faith. A much-cited analysis by Edward Levine at the Center for Arms Control and Non-Proliferation showed that the Iran sanctions would kick in unless Obama certified a list of impossible or deal-breaking conditions.

Journalists also started asking the cosponsors about their intentions. It's possible there were never 59 votes for the bill, but the legislation was filed right before Christmas and many reporters (not unreasonably) conflated cosponsorship with support for the bill, regardless of what was happening with the negotiations. They only asked on Tuesday night and Wednesday because Obama brought up the issue in his State of the Union speech.

Time without action always saps momentum, but with the Iran sanctions bill it also allowed events to catch up with the proponents of new sanctions. When they filed the bill Dec. 20, the interim Iran deal was just a talking point; a month later it was reality. The Obama administration, U.S. intelligence community, and outside analysts agree that new sanctions would scuttle the deal, and its harder to take that risk when that deal is in effect.

Finally, critics of the bill — including the White House and J Street, the liberal pro-Israel lobbying group — had time to mount a counterattack. Starting Jan. 6, J Street and other groups opposed to the legislation "reached out to senators who were on the fence and senators who'd cosponsored on day one," says Slate's David Weigel. "The message was the same: Have you guys read this thing?" Dylan William, J Street's director of government relations, describes the strategy in more depth:

We made especially prodigious use of our grass tops activists. These are people who have longstanding relationships with members of Congress to express two things. One: The bill is bad policy. Two: There was no political reason that these senators should feel they need to support the bill. There is deep political support in communities for members of Congress and senators who want to reserve this peaceably. [Slate]

So take a bow, J Street — for now, the David of the Israel lobby has slain its Goliath, the American Israel Public Affairs Committee (AIPAC), which is pushing for the legislation. That could all change if the interim Iran deal falls apart or some other event intercedes to change the equation for lawmakers. But momentum is hard to un-stall, and lawmakers are now considering changing the bill into a non-binding resolution.

John Judis at The New Republic is relieved, and counts Obama's veto threat Tuesday night as the boldest part of his speech. "If these negotiations with Iran fail, the United States will be left with very unsatisfactory alternatives," he writes:

Use military force to stop Iran, which might only delay Iran's acquisition of nuclear weapons, and will potentially inflame the region in a new war, or allow Iran to go ahead and hope to contain Iran as we have contained other potentially hostile nuclear powers. Obama may not be able to secure authorization for the first alternative... and if he opts for the second, he will leave open the possibility of regional proliferation or of Israel going to war against Iran. It's in America's interest — and, incidentally, Israel's as well — to allow the current negotiations to take their course — without malignant interference from Congress and AIPAC. [New Republic]

Plan destroys Obama

Loomis 07 Visiting Fellow at the Center for a New American Security, and Department of Government at Georgetown University [Dr. Andrew J. Loomis, “Leveraging legitimacy in the crafting of U.S. foreign policy”, March 2, 2007, pg 36-37, http://citation.allacademic.com//meta/p_mla_apa_research_citation/1/7/9/4/8/pages179487/p179487-36.php

Declining political authority encourages defection. American political analyst Norman Ornstein writes of the domestic context, In a system where a President has limited formal power, perception matters. The reputation for success—the belief by other political actors that even when he looks down, a president will find a way to pull out a victory—is the most valuable resource a chief executive can have. Conversely, the widespread belief that the Oval Office occupant is on the defensive, on the wane or without the ability to win under adversity can lead to disaster, as individual lawmakers calculate who will be on the winning side and negotiate accordingly. In simple terms, winners win and losers lose more often than not. Failure begets failure. In short, a president experiencing declining amounts of political capital has diminished capacity to advance his goals. As a result, political allies perceive a decreasing benefit in publicly tying themselves to the president, and an increasing benefit in allying with rising centers of authority. A president’s incapacity and his record of success are interlocked and reinforce each other. Incapacity leads to political failure, which reinforces perceptions of incapacity. This feedback loop accelerates decay both in leadership capacity and defection by key allies. The central point of this review of the presidential literature is that the sources of presidential influence—and thus their prospects for enjoying success in pursuing preferred foreign policies—go beyond the structural factors imbued by the Constitution. Presidential authority is affected by ideational resources in the form of public perceptions of legitimacy. The public offers and rescinds its support in accordance with normative trends and historical patterns, non-material sources of power that affects the character of U.S. policy, foreign and domestic. 
Strikes go nuclear

Hirsch ‘6 (Jorge, Prof. Physics @ UC San Diego, “America and Iran: At the Brink of the Abyss”, 2-20, http://www.antiwar.com/orig/hirsch.php?articleid=8577)

The U.S.  has just declared that it will defend Israel militarily against Iran if needed. Presumably this includes a scenario where Israel would initiate hostilities by unprovoked bombing of Iranian facilities, as it did with Iraq's Osirak, and Iran would respond with missiles targeting Israel. The U.S. intervention is likely to be further bombing of Iran's facilities, including underground installations that can only be destroyed with low-yield nuclear bunker-busters. Such nuclear weapons may cause low casualties,  perhaps only in the hundreds [.pdf], but the nuclear threshold will have been crossed. Iran's reaction to a U.S. attack with nuclear weapons, no matter how small, cannot be predicted with certainty. U.S. planners may hope that it will deter Iran from responding, thus saving lives. However, just as the U.S. forces in Iraq were not greeted with flowers, it is likely that such an attack would provoke a violent reaction from Iran and lead to the severe escalation of hostilities, which in turn would lead to the use of larger nuclear weapons by the U.S. and potential casualties in the hundreds of thousands. Witness the current uproar over cartoons and try to imagine the resulting upheaval in the Muslim world after the U.S. nukes Iran. - The Military's Moral Dilemma -  Men and women in the military forces, including civilian employees, may be facing a difficult moral choice at this very moment and in the coming weeks, akin to the moral choices faced by Colin Powell and Dan Ellsberg. The paths these two men followed were radically different. Colin Powell was an American hero, widely respected and admired at the time he was appointed secretary of state in 2001. In February 2003, he chose to follow orders despite his own serious misgivings, and delivered the pivotal UN address that paved the way for the U.S. invasion of Iraq the following month. Today, most Americans believe the Iraq invasion was wrong, and Colin Powell is disgraced, his future destroyed, and his great past achievements forgotten. Daniel Ellsberg, a military analyst, played a significant role in ending the Vietnam War by leaking the Pentagon Papers. He knew that he would face prosecution for breaking the law, but was convinced it was the correct moral choice. His courageous and principled action earned him respect and gratitude. The Navy has just reminded [.pdf] its members and civilian employees what the consequences are of violating provisions concerning the release of information about the nuclear capabilities of U.S. forces. Why right now, for the first time in 12 years? Because it is well aware of moral choices that its members may face, and it hopes to deter certain actions. But courageous men and women are not easily deterred. To disobey orders and laws and to leak information are difficult actions that entail risks. Still, many principled individuals have done it in the past and will continue to do it in the future ( see [1], [2], [3], [4], [5], [6], [7], [8], [9].) Conscientious objection to the threat and use of nuclear weapons is a moral choice. Once the American public becomes fully aware that military action against Iran will include the planned use of nuclear weapons, public support for military action will quickly disappear. Anything could get the ball rolling. A great catastrophe will have been averted. Even U.S. military law recognizes that there is no requirement to obey orders that are unlawful. The use of nuclear weapons against a non-nuclear country can be argued to be in violation of international law, the principle of just war, the principle of proportionality, common standards of morality ([1], [2], [3], [4], [5]), and customs that make up the law of armed conflict. Even if the nuclear weapons used are small, because they are likely to cause escalation of the conflict they violate the principle of proportionality and will cause unnecessary suffering. The Nuremberg Tribunal, which the United States helped to create, established that "The fact that a person acted pursuant to order of his government or of a superior does not relieve him from responsibility under international law, provided a moral choice was in fact possible to him." To follow orders or to disobey orders, to keep information secret or to leak it, are choices for each individual to make – extremely difficult choices that have consequences. But not choosing is not an option. - America's Collective Responsibility - Blaming the administration or the military for crossing the nuclear threshold is easy, but responsibility will be shared by all Americans. All Americans knew, or should have known, that using nuclear weapons against a non-nuclear country like Iran was a possibility given the Bush administration's new policies. All Americans could have voiced their opposition to these policies and demand that they be reversed. The media will carry a heavy burden of responsibility. The mainstream media could have effectively raised public awareness of the possibility that the U.S. would use nuclear weapons against Iran. So far, they have chosen to almost completely hide the issue, which is being increasingly addressed in non-mainstream media. Members of Congress could have raised the question forcefully, calling for public hearings, demanding public discussion of the administration's plans, and passing new laws or resolutions. So far they have failed to do so and are derelict in their responsibility to their constituents. Letters to the president from some in Congress [1], [2] are a start, but are not likely to elicit a meaningful response or a change in plans and are a far cry from forceful action. Scientific organizations and organizations dealing with arms control and nuclear weapons could have warned of the dangers associated with the Iran situation. So far, they have not done so ([1], [2], [3], [4], [5], [6], [7], [8]). Scientists and engineers responsible for the development of nuclear weapons could have voiced concern [.pdf] when the new U.S. nuclear weapons policies became known, policies that directly involve the fruits of their labor. Their voices have not been heard. Those who contribute their labor to the scientific and technical infrastructure that makes nuclear weapons and their means of delivery possible bear a particularly heavy burden of moral responsibility. Their voices have barely been heard. - The Nuclear Abyss - The United States is preparing to enter a new era: an era in which it will enforce nuclear nonproliferation by the threat and use of nuclear weapons. The use of tactical nuclear weapons against Iran will usher in a new world order. The ultimate goal is that no nation other than the U.S. should have a nuclear weapons arsenal. A telltale sign that this is the plan is the recent change in the stated mission of Los Alamos National Laboratory, where nuclear weapons are developed. The mission of LANL used to be described officially as "Los Alamos National Laboratory's central mission is to reduce the global nuclear danger" [1] [.pdf], [2] [.pdf], [3] [.pdf]. That will sound ridiculous once the U.S. starts throwing mini-nukes around. In anticipation of it, the Los Alamos mission statement has been recently changed to "prevent the spread of weapons of mass destruction and to protect our homeland from terrorist attack." That is the present and future role of the U.S. nuclear arsenal, to be achieved through threat (deterrence) and use of nuclear weapons. References to the old mission are nowhere to be found in the current Los Alamos documents, indicating that the change was deliberate and thorough. It is not impossible that the U.S. will succeed in its goal. But it is utterly improbable. This is a big world. Once the U.S. crosses the nuclear threshold against a non-nuclear country, many more countries will strive to acquire nuclear weapons, and many will succeed. The nuclear abyss may turn out to be a steep precipice or a gentle slope. Either way, it will be a one-way downhill slide toward a bottomless pit. We will have entered a path of no return, leading in a few months or a few decades to global nuclear war and unimaginable destruction. But there are still choices to be made. Up to the moment the first U.S. nuclear bomb explodes, the fall into the abyss can be averted by choices made by each and every one of us. We may never
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Obama is shifting from drones to detention --- this way he can avoid killing 

Dillow 13 (Clay, “Obama Set To Reboot Drone Strike Policy And Retool The War On Terror “, 5/23/13, http://www.popsci.com/technology/article/2013-05/obama-set-reboot-drone-strike-policy-and-retool-war-terror)

These three topics are deeply intertwined, of course. With the drawdown of troops in Iraq and Afghanistan and a reduced American presence in the regions regarded as power bases for the likes of al-Qaeda, al-Shabab, and the Taliban, American security and intelligence forces have only two real options. Strike at suspected terrorists with drones, or somehow capture those suspects and detain them (at some place like Guantanamo). It would seem that if the war on terror is going to continue (and it is--for another 10 or 20 years according to one recently-quoted Pentagon official) then it seems that either detention or the use of lethal strikes must increase. But that’s not really the case, and in today’s speech Obama is expected to outline why the administration thinks so. In his first major counterterrorism address of his second term, the President is expected to announce new restrictions on the unmanned aerial strikes that have been the cornerstone of his national security agenda for the last five years. For all the talk about drone strikes--and they did peak under Obama--such actions have been declining since 2010. And it seems the administration finally wants to come clean (somewhat) about what it has been doing with its drone program, acknowledging for the first time that it has killed four American citizens in its shadow drone wars outside the conflict zones of Afghanistan and Iraq, something the public has known for a while now but the government has refused to publicly admit. The Obama administration will also voluntarily rein in its drone strike program in several ways. A new classified policy signed by Obama will more sharply define how drones can be used, the New York Times reports, essentially extending to foreign nationals the same standards currently applied to American citizens abroad. That is, lethal force will only be used against targets posing a “continuing, imminent threat to Americans” and who cannot be feasibly captured or thwarted in any other way. This indicates that the administration’s controversial use of “signature strikes”--the killing of unknown individuals or groups based on patterns of behavior rather than hard intelligence--will no longer be part of the game plan. That’s a positive signal, considering that signature strikes are thought to have resulted in more than a few civilian casualties. Reportedly there’s another important change in drone policy in the offing that President Obama may or may not mention in today’s speech: the shifting of the drone wars in Pakistan and elsewhere (likely Yemen and Somalia as well) from the CIA to the military over the course of six months. This is good for all parties involved. The CIA’s new director, John Brennan, has publicly said he would like to transition the country’s premier intelligence gathering agency back to actual intelligence gathering and away from paramilitary operations--a role that it has played since 2001 but that isn’t exactly in its charter. Putting the drone strike program in the Pentagon also places it in a different category of public scrutiny. The DoD can still do things under the veil of secrecy of course, but not quite like the CIA can (the military is subject to more oversight and transparency than the clandestine services in several respects, and putting drones in the hands of the military also changes the governing rules of engagement). So what does this all mean for the war on terror? If Obama plans to create a roadmap for closing Guantanamo Bay and draw down its drone strike program, it suggests that the administration thinks we are winning--as much as one can win this kind of asymmetric war. It appears the war on terror is shifting toward one in which better intelligence will lead to more arrests and espionage operations to thwart terrorists rather hellfire missile strikes from unseen robots in the sky. 

The policy of detention is key --- the plan’s restriction changes the military incentive to increase the use of drones for lethal force
Chesney 11 (Robert, Charles I. Francis Professor in Law, University of Texas School of Law, “ARTICLE: WHO MAY BE HELD? MILITARY DETENTION THROUGH THE HABEAS LENS”, Boston College Law Review, 52 B.C. L. Rev 769, Lexis)

The convergence thesis describes one manner in which law might respond to the cross-cutting pressures associated with the asymmetric warfare phenomenon—i.e., the pressure to reduce false positives (targeting, capture, or detention of the wrong individual) while also ensuring an adequate capacity to neutralize the non-state actors in question. One must bear in mind, however, that detention itself is not the only system of government action that can satisfy that latter interest. Other options exist, including the use of lethal force; the use of rendition to place individuals in detention at the hands of some other state; the use of persuasion to induce some other state to take custody of an individual through its own means; and perhaps also the use of various forms of surveillance to establish a sort of constructive, loose control over a person (though for persons located outside the United States it is unlikely that surveillance could be much more than episodic, and thus any resulting element of “control” may be quite weak).210¶ From the point of view of the individual involved, all but the last of these options are likely to be far worse experiences than U.S.-administered detention. In addition, all but the last are also likely to be far less useful for purposes of intelligence-gathering from the point of view of the U.S. government.211 Nonetheless, these alternatives may grow attractive to the government in circumstances where the detention alternative becomes unduly restricted, yet the pressure for intervention remains. The situation is rather like squeezing a balloon: the result is not to shrink the balloon, but instead to displace the pressure from one side to another, causing the balloon to distend along the unconstrained side. So too here: when one of these coercive powers becomes constrained in new, more restrictive ways, the displaced pressure to incapacitate may simply find expression through one of the alternative mechanisms. On this view it is no surprise that lethal drone strikes have increased dramatically over the past two years, that the Obama administration has refused to foreswear rendition, that in Iraq we have largely (though not entirely) outsourced our detention operations to the Iraqis, and that we now are progressing along the same path in Afghanistan.212¶ Decisions regarding the calibration of a detention system—the¶ management of the convergence process, if you will—thus take place in the shadow of this balloon-squeezing phenomenon. A thorough policy review would take this into account, as should any formal lawmaking process. For the moment, however, our formal law-making process is not directed at the detention-scope question. Instead, clarification and development with respect to the substantive grounds for detention takes place through the lens of habeas corpus litigation.
This would globalize masculinity and feminizing the Other which makes endless violence inevitable and turns the case
Volo, 13 (Lorraine Bayard de Volo, Associate Professor, University of Colorado Boulder, Unmanned?: Drones and the Revolution in Gender-Military Affairs, 2013, http://www.ecpg-barcelona.com/sites/default/files/Ppr-Unmanned-ECPG.pdf, EGM)

At the 2010 White House Correspondents’ Dinner, Obama told a not-so-funny joke about his command of drone strikes as he introduced the Jonas Brothers, a pop band. In mock seriousness, he warned the band members to steer clear of his daughters: “Sasha and Malia are huge fans, but boys, don’t get any ideas. Two words for you: Predator drones. You’ll never see it coming.” The logic of patriarchal masculine protection in national security is rarely expressed so literally, but the anecdote is faithful to the general narrative (Young 2003). In brief, the patriarch (national leader or state) assumes protection of the feminized weak (figurative but not necessarily embodied women and children at home or abroad) in the face of a menacing or predatory masculine threat. However, one person’s masculine predator is another’s masculine protector. Not only is U.S. drone power experienced by many abroad as the menacing predator against which one needs protection, but this it arguably counterproductive for U.S. national security. Becker and Shane attest that drones have become “a provocative symbol of American power” (Becker and Shane 2012). A prominent example is the U.S. Justice Department White Paper released in 2013, declaring that the president will not be constrained by national sovereignty, as a drone strike will proceed “with the consent of the host nation’s government or after a determination that the host nation is unable or unwilling to suppress the threat” (Department of Justice. n.d.). That is, drone strikes will proceed with or without the host nation’s consent. Pakistan and Yemen, unable to protect their own borders against penetration by U.S. drones or Al Qaeda, are demasculinized in the process. Wishing to avoid domestic acknowledgement of its weakened position, Pakistan secretly gave conditional permission for drone strikes in the FATA region. There is a paternalistic expression in rescuing feminized regions of the world. On the one hand, the U.S. as masculinist protector expressed through predators and reapers directs U.S. public attention away from civilian terrain bloodied by drone strikes (Shaw & Akhter 2012, 1502). On the other hand, demasculinization creates conditions for resentment and resistance abroad.
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The aff’s not topical --- authority over indefinite detention is the authority TO DETAIN, not release 
GLAZIER 06 Associate Professor at Loyola Law School in Los Angeles, California [David Glazier, ARTICLE: FULL AND FAIR BY WHAT MEASURE?: IDENTIFYING THE INTERNATIONAL LAW REGULATING MILITARY COMMISSION PROCEDURE, Boston University International Law Journal, Spring, 2006, 24 B.U. Int'l L.J. 55]
President Bush's decision to consider the terrorist attacks of September 11, 2001, as an act of war has significant legal ramifications. Endorsed by Congress in the Authorization for the Use of Military Force ("AUMF"), n1 this paradigm shift away from treating terrorism as a crime to treating terrorism as an armed conflict allows the United States to exercise "fundamental incidents of waging war." n2 Among these fundamental war powers are the authorities to detain enemy personnel for the duration of hostilities, to subject law of war violators to trials in military tribunals, and to exercise subject matter jurisdiction over the full scope of the law of war, rather than over only those offenses defined in U.S. criminal statutes. n3
This means they explode limits and allow affs to suspend immigration authority which is distinct from war powers
Chow 11 (Samuel, JD Benjamin N. Cardozo School of Law, “THE KIYEMBA PARADOX: CREATING A JUDICIAL FRAMEWORK TO ERADICATE INDEFINITE, UNLAWFUL EXECUTIVE DETENTIONS”, 19 Cardozo J. Int'l & Comp. L. 775 2011)
The facts that legitimized the Court's holding in Munaf are substantially different from the facts in Kiyemba. In Kiyemba, the D.C. Circuit Court also held that it did not have the authority to order the petitioners' release into the United States, but for different reasons from those espoused in Munaf. There, the circuit court determined that such release would violate the traditional distribution of immigration authority-a problem that did not exist with the American petitioners in Munaf.2 z As in Munaf, the government concluded that the Kiyemba petitioners' request amounted to a request for "release-plus. ' 23 Unlike Munaf, however, a troubling paradox is raised under the Kiyemba facts as it now stands, the Executive has determined that certain detainees being held unlawfully may, nonetheless, remain indefinitely detained.24 There are three primary elements that contributed to the Uighur 25 plaintiffs' dilemma. First, because of the high risk of torture, the Uighurs could not return to their home country of China.26 Second, diplomatic solutions had failed and no third-party country had been willing to accept them.27 Third, the D.C. Circuit Court determined that release into the United States would violate immigration laws and undermine the Executive's ability to administer those laws. 28 Lacking refuge and possibility of asylum, the Uighurs were forced to remain, indefinitely, as prisoners at Guantanamo Bay.

That is a voting issue ---

a) Limits --- if the aff isn’t held to war powers authority any action becomes topical making it literally impossible to be neg --- destroys clash and fairness 

b) Disproves the resolution --- extra-topicality proves the resolution is insufficient which should result in a negative ballot

c) Don’t just reject extra-topical parts of the plan --- forcing the negative to invest time in CX and the 1NC trying to pin the aff down to the topic wastes precious neg time and becomes a zero risk option for the aff to read extra-topical planks with no punishment --- set a precedent and hold the line 
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Focusing on an extra-judicial form of state violence assumes that it is worse than other violence the state commits. It is necessary to challenge the system of global ordering, not just one example. 

Comaroff 07, Doctoral candidate in geography at the University of California-Los Angeles, 2007 [Joshua, “Terror and Territory: Guantánamo and the Space of Contradiction,”  Public Culture 19:2]

More important, however, is the question of whether exception is necessary for the exercise of repressive force. Bull (2004: 5) observes that “it remains wholly unclear why . . . Agamben thinks extra-judicial state violence differs fundamentally from judicial state violence, on the one hand, and other forms of extrajudicial violence, on the other.” Why does the presence of state violence alone testify to a state of exception? Walter Benjamin, whose essay collection Agamben edited for the publisher Einaudi, would surely point out that there is tyranny enough under the law. Its suspension is hardly required for repressive acts to occur, hence the revelation, post-Abu Ghraib, that the famous torture techniques were imported, at least in part, from the American prison system. What seemed grotesque and exceptional was actually standard operating procedure, common practice, and de facto legal — all of which raises some profound concerns about the usefulness of this theory. Given the number of inmates on death row in Texas, why should the state of exception be relevant? Agamben might wish to believe that capital punishment marks the institutionalization of a state of exception, but that does not really make the case for its exceptionality one way or the other; in fact, Benjamin (1978: 286) argued that the violence of the death penalty was a guarantor of the originary force of the law, sui generis. 

Appeals to the exceptionality of indefinite detention normalize the larger project of world ordering. The result is the constant prison state. 

Smith 08 Caleb Smith Yale University, New Haven, Connecticut Detention without Subjects: Prisons and the Poetics of Living Death http://muse.jhu.edu/journals/texas_studies_in_literature_and_language/v050/50.3.smith.html

In a recent study of “Indefinite Detention,” Judith Butler shows how, according to the authority that holds them, “the humans who are imprisoned in Guantánamo do not count as human.” She writes, “They are not subjects protected by international law. . . . They are not subjects in any legal or normative sense” (xvi). The Guantánamo captives—called “detainees,” not prisoners—are outside the conventions of criminal justice and military conflict, outside the state, outside subjectivity. Drawing from Carl Schmitt and Giorgio Agamben, Butler describes Guantánamo as an “exception” to ordinary procedures, created in a wartime state of emergency. Guantánamo is not a conventional modern prison, designed to discipline and punish; it is a “camp” whose inmates have lost the protections of citizenship and now endure, in an “indefinite” time and space, as “bare life.”1 Working with the same materials, Donald Pease describes the detainees as “persons outside the existing juridical categories and refused the basic dignities of legal process” and as “exceptions to the human condition” reduced to mere “animated flesh” (14, 15). For Pease, the wartime suspension of judicial process that magically creates such monsters is an “unprecedented” breach of the social contract (6). Exploring “Guantánamo’s Symbolic Economy,” Susan Willis, too, invokes Agamben and refers to the detainees as “humans who are less than chattel; who have no status” (128, 124). In short, the prevailing account of Guantánamo in American Studies represents what Butler calls the “new war prison” as an historical anachronism, a violation of the established order that inaugurates a terrifying new state.

Much has been illuminated by such interpretations. We see, especially, how the tremendously influential thesis of Michel Foucault’s Discipline [End Page 243] and Punish (1975)—that prisons produce self-governing subjects through isolation and surveillance—loses its explanatory power in the age of Guantánamo. As sovereignty eclipses subjectivity as the key analytic concept, incarceration seems to concern not the “soul” but war, citizenship, and the boundaries of the body politic. In the war prison, we find none of the techniques of training, labor discipline, or rehabilitation associated with the penitentiary. We confront, instead, detention without subjects: a captivity that strips away rights and mortifies subjectivity. Yet the revealing concept of the “exception” has also created some significant blind spots. Using words like “unprecedented” to protest the Bush administration’s policies, we gain a certain rhetorical force, but we risk normalizing all that came before. If the terms “exception” and “bare life” allow us to see the limits of Foucault’s “disciplinary” regime, they also tempt us to assume that such a regime was, until quite recently, the actual order of things.

The news and pictures from the war on terror are shocking, but legal and carceral dehumanization has a long history.2 In this essay I will argue that a version of detention without subjects, stripping away rights and mortifying subjectivity, is not the “exception” but the very premise of the American prison. The classic penitentiary, unlike the contemporary war prison, held offenders who had been convicted through due process, and it claimed to restore some of them to citizenship, godliness, and a place in the lawful community. On these distinctions rests the claim that Guantánamo is an unprecedented institution. Yet the distinctions are less substantial than they may appear. The great penitentiaries of the early nineteenth century, the foundations of the modern prison system, were built around a myth of rebirth—the fallen convict resurrected as a worthy citizen—but such a myth demanded that the prisoner must first pass through a virtual death. The legal, material, and symbolic violence of the penitentiary regime, therefore, worked to turn the convict into a kind of animate corpse. The prisoner in the penitentiary was not only a subject in the making; he was also a figure of exclusion and decay, provoking both pity and terror.

The question of this debate is not if the plan is good, but if their epistemology is good – the alternative is to challenge the epistemology of the burrow 

Gorelick 08 [Nathan Gorelick is a Ph.D. student of Comparative Literature at the State University of New York at Buffalo, where he holds a Presidential Fellowship. His research concerns theories of excess from Blanchot, Bataille and Foucault, and these thinkers' indebtedness to 18th century literatures of death and sexuality in England and France.] “Imagining Extraordinary Renditions: Terror, Torture and the Possibility of an Excessive Ethics in Literature” http://muse.jhu.edu/journals/theory_and_event/v011/11.2.gorelick.html
III. Literature Beyond Ethics

Extraordinary rendition, torture, the war on terror and the security of the state are thus various nodal points within the larger epistemology of liberal humanism -- a humanism that produces its dark chambers in its flight from the black void at its own core. Césaire's "thingification" is the product of this flight. It would therefore be misguided to assume that the violence endemic to the war on terror can be cured by simply exposing its contradictions. If images from Abu Ghraib become a common rallying cry against American militarism for disparate political factions around the globe, this cry is unheeded. If legal challenges to abominable state violence are successful, inventive re-interpretations of the law emerge, or lawlessness is simply driven underground. Instead, it is necessary to challenge the systems of thought from which these practices emerge; the task of criticism must be to interrupt the epistemology of the burrow. The dark chamber (extraordinary rendition) ought to be understood as a metaphor for this epistemology, and ethical criticism must expose the totality of violence that this metaphor represents without enabling morally totalizing recuperations of the larger world ordering project currently embodied and deployed by the United States. Such a project entails a reconfiguration of the political terrain, or a reconstitution of the limits of political antagonism, but it also implies the need for an even more profound challenge to the ways in which discourses and representations of "self" and "other" are constituted. The task is not simple: as Michael J. Shapiro suggests, "Recognition of the extraordinary lengths to which one must go to challenge a given structure of intelligibility, to intervene in resident meanings by bringing what is silent and unglimpsed into focus, is an essential step toward opening up possibilities for a politics and ethics of discourse."45 If, however, an ethical regard is rendered possible through the work of rigorous critique -- through the establishment of a critical distance between the critic and the object of criticism then the question for critique concerns the very nature of the ethical itself. Because the crisis in representation by which the dark chamber is constantly being suppressed is constitutive of politics as such, then the problem, as Coetzee reminds us, is "how not to play the game by the rules of the state, how to establish one's own authority, how to imagine torture and death on one's own terms."46 Coetzee's suggestion that torture and death might be "imagined" implies that an effective intervention should not adopt a strategy of representational verisimilitude -- the goal should not be to take and disseminate photographs of Uzbek or Russian torture chambers, or to produce comprehensive, anatomical descriptions of horrendous state-sanctioned violence. Such efforts risk a different kind of satisfaction than that which is demonstrated by a smiling prison guard at Abu Ghraib, a voyeuristic pleasure in consuming images of a suffering other and a dangerous appropriation of that suffering as something to be easily understood and made one's own. The image thus commodified, its subject's pain is reduced to a political bargaining chip, a source for aesthetic elaboration, a sensational news item; the singularly unrepresentable experience of torture -- the reason for which it is inexcusable -- is polluted by its representation. So, it is necessary to expose and criticize torture, but the brutality of the experience must somehow be represented in its unrepresentability. A criticism in search of ethical possibilities, in whatever form, must find ways to avoid "either looking on in horrified fascination as the blows fall or turning one's eyes away."47 It must situate itself at the level of epistemology, rather than fixating on singular eruptions of violence and state brutality. Otherwise, critique is already "play[ing] the game by the rules of the state," operating within the dialectic of visibility endemic to the epistemology of the burrow.
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The form of the affirmative’s content cannot challenge imperial sovereignty as it positions the “tortured body” of Guantanamo and Bagram as the object of law in direct opposition to sovereign violence --- this recreates Western erasure of the agency and political resistance of the detainee Other which turns the case while simultaneously erasing non-Western forms of re-engaging the political --- it sidelines more effective forms of resistance that bring new forms outside of the hegemonic status quo --- vote negative to reject the form of the 1AC to instead endorse the form of politicized poetry to deliver the content of the 1AC 
TRAPP 2011 (Erin Trapp, theorist of the poetic rearrangement of language, “Estranging Lyric: Postwar Aggression and the Task of Poetry,” Postmodern Culture, Vol. 21, No. 3, May 2011, http://muse.jhu.edu.proxy.library.emory.edu/journals/postmodern_culture/v021/21.3.trapp.html)

As documents of the “enemy combatant,” the poems collected in Poems from Guantanamo: The Detainees Speak are unique to post-9/11 literature. Concerned centrally with the “world-changing” impact of trauma and spectacle, post-9/11 literature reinforces the testimonial function of witnessing implicit in human rights discourse.1 This testimonial function figures the suffering human as an object of the law, and therefore cannot challenge imperial sovereignty and its extralegal legality. Take the second of “Two Fragments,” by Shaikh Abdurraheem Muslim Dost: Just as the heart beats in the darkness of the body, So I, despite this cage, continue to beat with life. Those who have no courage or honor consider themselves free, But they are slaves. I am flying on the wings of thought, And so, even in this cage, I know a greater freedom. Dost’s poem describes the hypocrisy of the liberalism that has informed the “justice” of oppressive measures, leading to the invasions of Afghanistan and Iraq and to extralegal practices at Guantanamo and Abu Ghraib. The poem’s tropes display the suffering body and thereby present the body as an object to observe. Dost testifies to the imprisonment of the “I” and to the “I”’s persistence as a “beating heart”; these conditions of confinement are portrayed to be witnessed. The speaker seems to affirm the persistence of the human spirit in the face of suffering, invoking a central and pervasive idea about the sufferer’s humanity. In the poems, the various layers of testimony—of the enemy combatant who testifies as a criminal, as a victim, and as a witness—create a legal situation outside of which none of the poems’ readers can think and which makes it impossible for them to see the relation between aesthetics and politics. If we consider the poems’ aesthetics, however, instead of reading them only as extensions of the discourses of human rights and of political resistance, then we can get a better idea of the political subject and of the torture and suffering to which he testifies. But how does the poem caution against the reader’s identification with the figure of suffering that it simultaneously invokes? How does it question the “authentic ‘I’” that it also presents, stages, and puts on display? Dost’s poem, which is notably silent on the role of the witness (the spectator, the world, the bystander), remains ambiguous about the way its “body” can be read. Looking closely at the ways in which the materiality of the “body” is constructed in writing, we can advance some tentative theses about the way the function of testimony is called into question here. In Dost’s poem, the heart is a synecdoche for the “I,” and establishes an analogy between the “dark body” and the cage or prison cell. This rhetorical move places the heart in the cage, its beating a figure of the nonhuman aspect of a speaker whose bird-like insistence on flight brings to mind the image of the winged heart. The popular tattoo of a winged heart (a form of inscription that resonates with the method, used by many detainees, of inscribing Styrofoam cups with their verse before they were allowed pens and paper) is properly called the Tughra Inayati, the symbol of faith for Universal Sufism, the mystical expression of Islam. Tughra, in fact, refers to the act of writing; in Arabic it means “finely ornamented writing,” describing the detailed calligraphic script comprising the wings and the heart. A kind of object poem, then, Dost’s fragment produces this mystical symbol as a generic and universal emblem.2 As a riddle, the poem creates distance between the author and the speaker and thereby challenges the principles that define the human being both by means of the extralegal law of imperial sovereignty, which isolates the body of the individual as the object of the law, and by means of the universalist and abstract notion of “human rights,” which can only respond through this same figure. Accordingly, the poetic speaker can be read as a cipher for the ways that the structure of oppression produces and enforces our identification with and as depoliticized subjects. The uniqueness of the collection lies, then, in asking us how to read the writing of the enemy and in the challenge it thereby poses to received ideas about the testimonial function in both 9/11 and human rights literature. The collection, which has generated much discussion about inaccessible originals, translation, bad poetry, and the capacity of poetry to transmit “secret messages,” was gathered and edited by Marc Falkoff, a lawyer of some of the prisoners. By arguing that the central provocation of the publication is how to read the “enemy,” I challenge the popular assumption that its main question is how a tortured, traumatized body speaks. Instead, I ask how the “enemy combatant” comes to be redefined when he is understood as a lyric subject. To read the enemy combatant as a poet is to reject common images of the detainee as a victim of torture, on the one hand, or, on the other, as a fundamentalist terrorist. The “enemy combatant,” a term employed to obscure and efface the identity of the person to whom it refers, designates the “barbarian” of our times, a figure whose alien otherness and position “before the law” announces opposition to the civilization implicit in empire. According to the logics of sovereignty and visibility that are predominant among critical efforts to understand the post-9/11 era, the enemy combatant is seen to reveal the barbarism of empire itself.4 Although these logics have been invoked by the Left to expose the hypocrisy of power, their shortcomings are apparent in readings that see the enemy combatant, like the poetic subject, as little more than a placeholder for opposition to empire. In contrast to reading the poetic speaker within the framework of the “state of exception,” I ask how a political subject emerges from a position of “assumed guilt.” The enemy combatant, as I describe him, denotes not only the unnamable negativity of empire, but also the duplicitous position of being assumed guilty and of assuming guilt for the crimes of others. The poems confront the historical rewriting of the subject of human rights literature as a victim rather than as an opponent of oppression, and introduce the paradoxical status of being at once victim and political subject. These considerations for reading the political subject must also include the complex history of the relationships between written and oral traditions, and between traditional and non-traditional forms of poetry. In his introduction to the collection, “Arab Prison Poetry,” Flagg Miller explains that the poems participate in various histories of poetic form, of Arab liberation, of prison literature, and of human rights discourse.6 As illustrated by Dost’s example, the poetic speaker takes place within a history of forms that is irreducible to the enunciation of a universal human subject. The ambiguity of this poetic speaker resists discernible efforts to provide a “close-up” of the terrorist turned victim, and in this way, the poems operate critically in a milieu otherwise rife with naïve assumptions about the self-evidence of testimony in expressive work. Along these lines, I find that the poems are not merely documents of barbarism—neither of the barbarism suspected of their authors, nor of the barbaric captivity to which they testify—but are in addition works that think through this “final,” post-9/11 stage of the dialectic between culture and barbarism.7 Reading the enemy combatant lyrically, as an anonymous and nonhuman subject, I explore the political alternatives that become imaginable with the poems’ publication and that are occluded by the term “enemy combatant” and by a dismissal of the enemy combatant as poet. The Testimonial Function Reviewers of the poems in Western media regard them as testimonies that “make visible” the crimes of the U.S. war on terror.8 In considering the assumptions and accusations of these disparate readers, I explore how this politics of exposure and visibility is undergirded by a dismissal of the poems’ specific “content and format.”9 The testimonial conflation of biography and speaker is accomplished in a dismissal of poetic form, a move that depoliticizes the poems and turns the resistant enemy into a tortured body. Robert Pinsky’s bland pronouncement that there “are no Mandelshtams here” serves as a model of this dismissal. Pinsky uses “Mandelshtam” to refer to the shared theme of imprisonment, but his reference emphasizes aesthetic form over political content. Pinsky’s judgment, which relies on a separation of aesthetics and politics that has been challenged by both poststructuralism and Marxist literary theory, indicates the poems’ embeddedness in the testimonial function, their tendency to be read as biographies of human suffering even when their readers purport to read them as “literary” documents.10 By reading the poems as more than testimonies, however, we can appreciate them not as biographical texts about universal human suffering, but as connected to the world differently and more singularly than this legalist, discursive abstraction of the human subject allows. The production of a human subject—if not of humanity—was, however, the aim shared by Falkoff and the other human rights lawyers who saw the volume through to publication.11 As Falkoff notes, this, and not the danger of coded messages in the original Pashto or Arabic versions, constituted the real threat posed by the poetry. He writes, If the inmates were writing words like “the Eagle flies at dawn,” the censors might have a case, but they are not… [W]hat the military fears is not so much the possibility of secret messages being communicated, but the power of words to make people outside realize that these are human beings who have not had their day in court. As Falkoff argues, the “power of words” is not in the words themselves, not in what they say, but in what they do: they allow us to perceive the “human beings” behind them. For Falkoff, the merit of the poems is their self-evidence as testimonies, and this testimony produces the subject as human. The question of what constitutes a recognizable human being in this context is raised by critics on the academic Left as well. As Anne McClintock demonstrates in her essay “Paranoid Empire,” the endpoint of such critical, post-9/11 work is to shift from exposing the corrupt foundations of the oppressors to making visible the plight of the oppressed. In describing the paradigm of morality that followed Abu Ghraib, she extends Falkoff’s ideas about exposing the common humanity of the prisoners by pointing to how such an exposure intensifies our focus on ourselves. She writes, The pornography argument turned the question of torture abroad back to a question about us in the United States: our morality, our corrupt sexualities, our loss of international credibility, our gender misrule. In the storm of moral agitation about our pornography and our loss of the moral high ground, the terrible sufferings of ordinary, innocent people in two occupied and devastated countries were thrown into shadow. (100) McClintock claims that “our” moral crisis competes with and displaces the suffering of others. Distinguishing between these two areas—morality versus suffering—McClintock seems to present the task of radical politics as the choice between two projects, but what emerges more tellingly is the extent to which these two choices are not really distinct. They are located rather in two subject positions—those of a moral self and a suffering other—that are both congruous with figures of testimony in human rights discourse. The identity between poet and sufferer is enforced in the editorial decision to include a brief biography of each prisoner alongside his poem or poems (and it comes as no surprise that many find these “more evocative than the poems themselves” [Chiasson]). The insistently visual rhetoric of torture, which has become an integral part of the discourse on terrorism, makes its way in this manner into the poetic frame, by giving each name a figure.12 Through the biographical “close-up,” we get what seems to be missing in the translated poems: the original, innocent prisoner—a victim of anti-terrorism and not a terrorist.13 The “sufferer” who testifies in Jumah al Dossari’s “Death Poem,” by contrast, questions his own status as a human being. The poetic speaker considers his death, presenting the public display of his body as signs of an “innocent” and “sinless” soul: Take my blood. Take my death shroud and The remnants of my body. Take photographs of my corpse at the grave, lonely. Send them to the world, To the judges and To the people of conscience, Send them to the principled men and the fair-minded. And let them bear the guilty burden, before the world, Of this innocent soul. Let them bear the burden, before their children and before history, Of this wasted, sinless soul, Of this soul which has suffered at the hands of the “protectors of peace.” The speaker narrates a fantasy of his death, preparing his body as an offering to the world, and the poem thus engages its own polarization of guilt and innocence to assert the speaker’s innocence. He describes how his body should be sent to “judges and / To the people of conscience.” In an ironic appeal to habeas corpus, the innocent body thus bears a guilt which is not his own. At first seeming to sediment the opposition between guilt and innocence, ending with the hypocrisy of the “protectors of peace,” the poem attacks the supposed objectivity of conscience, and with it, the idea that guilt and innocence can be extricated from one another. The judges, who should be impartial, bear “the guilty burden, before the world, / Of this innocent soul.” The poem, which asserts the innocence of its speaker, does so by calling into question the function of “bear[ing] the burden” of his “wasted, sinless soul.” The speaker does not bare his soul, but makes apparent the difference between what belongs to the first person and what belongs to the world. Al Dossari’s poem employs a thematic concern with journey—the ironic and impossible journey of a body, of “sending” a body as a document to the world. The merit of the poem lays in the construction of the body as a site of elegy, as much an object as a subject of the poem. It asks how the body can be produced as a site of justice, or how human rights— figured in the world, in conscience, and in the judges—has failed to provide justice. Al Dossari’s fantasy of what the poetic body can do is the opposite of what Shirley Dent imagines in her review of the poems in her Guardian “Books blog” post, “We should look to democracy, not poetry, to deliver justice.” Dent claims that a properly functioning democracy is more possible, and more realistic, than a political subjectivity that would arise in poetry.14 She also claims that the poems don’t do enough, either as political documents or as aesthetic works. She does not mean, however, that poetry should do more, but rather that justice, this form of doing, should be left to democracy. Although acknowledging that we live in the “absence of real democracy,” her argument that the truths of poetry should be “objective, universal, and complex” serves to articulate the aesthetic principles that underlie her strict separation of aesthetics and politics. These principles do not leave room for the idea that poetry could in fact challenge ideas of justice, and especially that challenges to justice could come in aesthetic form. Like other reviews, Dent’s argument, which also faults readers who want this type of affective evidence associated with poetry, relies on a dismissal of the literary value of the poetry. One of the most prominent of these reviews, “Notes on Prison Camp,” written by poet Dan Chiasson, appeared in the New York Times shortly after the publication of the poems. Chiasson, who finds the poets innocent, the poems bad, and the politics of publication “liberal,” indicts the poems on the basis of their generic universality.15 He claims that the bulk of the poems are “so vague, their claims so conventional, [they] mimic the kinds of things sad or frustrated people have always written.” Although Chiasson suggests that it would be wrong to judge the aesthetic merit of poems written by people under these conditions, this disclaimer functions to justify his sustained dismissal of the poems. The mimicry of which Chiasson accuses the poems is a matter not only of his ignorance of the form from which the poems derive, but of the extent to which an insistence on innocence depoliticizes the “human” subject. Chiasson seems to conclude that the lack of literary merit in the poems can be separated from the identity of the poets, but when he suggests that Falkoff is part of a conspiracy with the U.S. government, for example, he explicitly invokes the idea that the poems can be read unambiguously and transparently as reflections of the prisoner biographies. His interpretation is openly supported by longtime activist and poet Maxine Kumin, who writes in a letter to the editor “commend[ing]” Chiasson for his “forthright, intelligent review.”16 She states: “Surely the press and the editor must have believed they were doing the public a service, though their combined naiveté in the light of the facts is overwhelming.” Kumin’s position is especially conflicted, not only because she also goes on to write her own “torture” poems—from the point-of-view of the detainees—but, as Falkoff claims, because she seems to be saying, “leave the poetry about Guantanamo to me” (Worthington). In asserting that the detainees should not be writing, and in extending the criteria of innocence to the “naive” press and editor, Kumin perhaps unintentionally suggests that testimonies cannot also be political. The mutually reinforcing theses of the lack of literary merit and of innocence as an attribute of human suffering lead to a separation of aesthetics and politics that many of these reviewers would deny in other contexts. In response to these reviews, George Fragopoulos discusses the need to remove the “dividing line” between aesthetics and politics. As Falkoff acknowledges in his conversation with Andy Worthington, Fragopoulos argues that aesthetics and politics do not intersect in straightforward ways. It strikes me, however, that the separation of aesthetics and politics is not the crux of the problem. It seems rather that the disregard of aesthetic form is symptomatic of a conflation of biographical and poetic speaker, and that this conflation allows the reader to project his or her ideas about the identifiable human onto the subject of the poems. In her essay on Paul de Man’s “Anthropomorphism and Trope in the Lyric,” Barbara Johnson describes the similarity of anthropomorphism and aesthetic identification by comparing lyric poetry and the Supreme Court case of Rowland v. California Men’s Colony. She concludes that anthropomorphism is more than a tropological figure—more than an establishment of likeness—because it extends as “known” the “properties of the human.” Johnson thus defines the projective extension of what is known as fundamental to the identification of personhood. Her insight reminds us that the “I” is not a transparent subject, but rather a figure that is often the product of multiple projections. The reviews that I have discussed project a knowable human subject and therefore dwell on aesthetic sentiments that arise from this schema of intelligibility. In her recent book Frames of War: When is Life Grievable?, Judith Butler applies the testimonial function of the poems to a different end; she argues that the poems, and their authors, constitute the opposition to U.S. empire. Butler takes human suffering, or the suffering victim of human rights discourse, and gives it political agency without addressing the aesthetic dynamic of activity and passivity at work in the poems themselves. Her collapse of the “I” into a “we” results in the projection of her own political ideals onto the subject.17 She adopts Falkoff’s appeal that the poems “testify” to the wrongs of detention and the humanity of the subjects. Butler finds that the poems attest to an alternative, non-Western form of ethical interaction; that is, they exhibit a particularhumanity, the inspiring capacity for collective human interaction. She reads the poems as evidence of a “sense of solidarity, of interconnected lives that carry on each others’ words, suffer each others’ tears, and form networks that pose an incendiary risk not only to national security, but to the form of global sovereignty championed by the U.S.” (62). Butler derives this reading not from poetic form but from “the repeated and open question” of al Haj’s and others’ poems, “How does a tortured body form such words?” Butler’s point is that a tortured body does not form “such words,” by which she means poetry, but that it speaks the pain of an other: the words of the poem attest to the sufferings of an other and of others. Butler identifies the political potential of the poetry in its capacity to represent resistant humanity in the face of global sovereignty. Butler extends the political implications of Falkoff’s project, but in a manner that continues to think about the poems, and about the political subjectivity they represent, as a symptom of the internal antagonism and demise of American empire. Butler, Chiasson, and Dent avoid the poems’ poetic qualities, all the while making strong claims about what the poems do or do not do as aesthetic documents, as if the politics are synonymous with the author’s biographical blurbs.18 The reviews are thus exemplary of the postwar depoliticization of art, which Adorno laments, for example, in his critique of the industry of culture. Along these lines, Arendt critiques not the separation of art and politics, which she understands as a conflict fundamental to society, but the role of the mediating faculty, the cultura animi, the “cultivated and trained mind” of culture. She describes how this faculty— taste—humanizes, and also how it can “de-barbarize” the world, in contrast to the way that society makes culture complicit, “monopoliz[ing] culture for its own purposes.” Arendt’s move to make art (and other activity) political is to count taste “among man’s political abilities” (220). Taste, the capacity to be in the position “to forget ourselves,” represents the role of the reader. To think of the poems not just as “documents,” or as “prison literature” and to include them within the purview of post-9/11 literature requires the aesthetic activity of forgetting oneself, of bringing the category of the “I”—like that of the “enemy combatant”—into question. The Qasidah Form In contrast to the interpretations discussed above, which emphasize the performative dimension of poetic work and thus place the poems firmly in the realm of contested visuality that is democratic politics, I now discuss a lyric activity that emerges where poetry and human rights intersect. I do so by asking what is particular to the poetic “content and format” of this writing. As I noted in the context of the reviews, the poetic “I”—here an ethnic “I,” to follow John Kim’s discussion of the way that the autobiographical “self” returns as a figure of “social collectivity” (337)—is made more powerfully human through an almost irresistible process of identification that collapses the distance between enunciating “I” and enunciated “I.” The “I” is the juncture of these concerns about the relation between aesthetics and politics: that figure, as Adorno found and as Dost’s poem illustrates, of “subjectivity turning to objectivity” (“Lyric Poetry” 46). As I show, the intricacy of aesthetics and politics contained in the lyric ambiguity of the poetic speaker—the indeterminacy of the “I”—disrupts these humanist models for thinking about the status and identity of the detainees. I focus on ways in which the poems’ recurring structure of the classical qasidah extends this mediation between aesthetics and politics by refusing the very terms of universal human rights that are invoked by the poems. Classical forms, and the neoclassical revival of these forms during the colonial period in the early twentieth century, thus retain an elusive, ambiguous, and somewhat spectral relationship to contemporary poetry, even as they are also rejected in the formally experimental free verse poetry of the latter half of the twentieth century. The poems of Guantanamo loosely represent the variety of these poetic forms; the collection includes poems that are traditional, formal, and experimental, and that reflect influences from diverse prison writings, all the while negotiating questions about the role of the human voice in writing. Contextualizing the poems within the history of Arabic poetic forms particularizes and modifies some of the attributes of human rights literature and the transnational genres of prison and resistance literature, all of which are legible in the poems. The poems demonstrate how questions of form and of literary history can be brought to bear on larger political and social discourses. Flagg Miller’s introduction to the collection, which places the poems in the context of Arab liberation and Israeli occupation, focuses on the particular history of the qasidah, a form of Arabic poetry that is often compared to the ode. The traditional qasidah, according to Suzanne Pinckney Stetkevych, is a metered poem in monorhyme that is usually composed of fifteen to eighty lines (3–4).19 The qasidah is recognizable through its thematic units, which Stetkevych, in her foundational text on Arabic poetry, The Mute Immortals Speak, likens to the passage of ritual: the nasib, which consists of a description of the “abandoned encampment” (3); the rahil, which describes the poet’s journey; and the fakhr, the praise of self and tribe. Several of the poems from the collection—Emad Abdullah Hassan’s “The Truth,” Sami al Haj’s “ Humiliated in the Shackles,” Ibrahim al Rubaish’s “Ode to the Sea,” and Abdulla Majid al Noaimi’s “My Heart was Wounded by the Strangeness”—function as contemporary variations of the qasidah. Scholars of the qasidah, including Flagg Miller and Hussein Kadhim, who take up the overt political and social uses of these poetic forms, discuss these variations and experimentations of form. Kadhim, for example, considers the neoclassical revival of the qasidah in the early twentieth century as a form of “incitement poetry” (shi ‘r al-tahrid) against colonialism.20 In his reading, the rahil is a transitional part that links the elegiac nasib to the gharad, the poem’s main part and the locus of the political message. In his work on Yemeni poets, Miller describes a dialogic variation of the qasidah, the initiation-and-response poetry of the bid ‘wa jiwab. Miller focuses on the role of the messenger, who functions as a mediator between poet and receiver and thereby establishes the authority of the written text. Miller is thus attentive to what he calls the “scriptographic tropes” of the qasidah, those metaphorical and thematic indications of the process of writing within the text itself, and this kind of reading involves an elaboration of additional sections, such as a riddle following the main section, which serve as a provocation for the receiver to formulate his response. Kadhim’s and Miller’s discussions also take up the question of the relationship between the classical form of the qasidah and the innovations of the “free verse” movement in the fifties, which experimented with traditional and non-traditional forms of verse.21 Recognizing these traditional forms is central to reading the poems of Guantanamo, not because the poems mimic or allude to tradition as such, but because the persistence of these forms as fragments and variations presents a valid alternative to the human rights problem of how writing (after catastrophe or after torture) is possible.22 Many of the poems in the collection explicitly assert the expressive power of the human voice, inviting the testimonial function that they have been accorded. But the force of this voice emerges from its paradoxical production of the poem as written text. In his poem “The Truth,” Emad Abdullah Hassan depicts the expressive force of the speaker’s “song” as the ability to restore the singing of birds: “Oh Night, my song will restore the sweetness of Life: / The birds will again chirp in the trees.” Here, “chirping” is an effect of the speaker’s song and of the human voice, and these two forms of expression—the human and the nonhuman—are conflated and collapsed. Hassan’s poem begins by asserting the redemptive value of the song: Oh History, reflect. I will now Disclose the secret of secrets. My song will expose the damned oppression, And bring the system to collapse. The speaker’s “song” is thus the embodiment and expression of resistance, emerging at the limits of a system that it also aims to collapse. Here it begins to present a problem for the discourse of human rights that it also represents, troubling the aims of a discourse that attempts to bring the margins to its center. The “secret of secrets” is presented not as an elusive, mystical sign to be read, but as something that cannot be understood by the speaker’s enemies. Hassan tells us what his enemy cannot understand: “that all we need is Allah, our comfort.” The secret betrays the ambiguity of the very call for universality within the poems—that they neither simply speak the universal nor speak a coded universal but instead challenge the discourse of human rights to which they also appeal. Hassan’s poem lays out the problem of the poetic subject who is situated at the crossroads of human rights and resistance literature. His speaker, like many others, announces an intention to use poetry as a vehicle for assuaging wounds and for lifting oppression. Here, the irony of human rights discourse is not only that its moral principles are also its offenses, but also that its victims must appear without contradiction as innocent, a pose at odds with political resistance, which, as we will see, assumes a condition of guilt. The double task of the poet obscures the self-evidence of the speaker who seems to emerge as biography, and in the case of these poems, which invoke traditions of form, this is a tropological process, a process of “borrowing.”23 The forms of response initiated by the qasidah involve the “primal, nonhuman” figure of the messenger in the rahil (Miller, “Moral Resonance” 172). Miller finds that this section differs for the bid ‘wa-jiwab because in the traditional rahil, the poet often imagines himself traveling across a landscape. The bid ‘wa-jiwab instead invokes a third party, a figure of the messenger who journeys between two correspondents. Miller’s distinction points to how the imagined “self,” the enunciated “I,” takes place in this ambiguous human/nonhuman role. The affective landscape of the journey has a nonhuman aspect; birdsong is also the voice of the nonhuman, and poetry is not only testimony to human experience or humanity but is also, as Daniel Tiffany writes in Infidel Poetics, “a distant expression, or recollection, of the inhuman voice” (152).24 Tiffany points to the artifice of this process by which voice is humanized, highlighting the non-self-evident nature of the human being. These observations indicate how nonhuman figures can help to break up the unity—the unity of universal, human suffering—supposed by the discourse of modern poetics. In poems such as “Death Poem,” or “The Truth,” the ambiguity of the human messenger as poet allows the poem to present questions about what constitutes human being and belonging. In Sami al Haj’s poem, “Humiliated in the Shackles,” the messenger is figured as a bird who “witnesses” the testimony of the speaker: When I heard pigeons cooing in the trees, Hot tears covered my face. When the lark chirped, my thoughts composed A message for my son. The lyric image of birdsong, which has long been associated with the songlike or aural quality of poetry, serves as a muse, transforming nonhuman song into human tears. The poem goes on to pair the chirping of larks with the writing of the poem, establishing the process of empathic identification by which the cooing “bar-bar” of the other in the figure of the bird spurs the tears of the speaker, a cathartic identification that produces the possibility of writing. In such a model, there is no resistance to the other; he is hardly recognized as such, because within the context of the poem, and in the testimonial order it prescribes, the bird’s song is subordinated to (and sublated in) the voice of the speaker. Following this schema, the ability to “chirp” represents the healthy internalization of “cooing” and its expression as an active and embodied voice. In contrast, the nonhuman or “becoming-animal” element involves the Kafkaesque condition of assuming guilt and being assumed guilty. As I have indicated, the image of the “caged bird” and other common tropes of imprisonment gain much of their power not only by extending the position of the first person to the third, and thereby creating a community of sufferers, but also by radicalizing the human subject that is implicated in this community.25 In The Poetics of Anti-Colonialism in the Arabic Qasidah, Kadhim describes how the Egyptian poet Ahmed Shawqi (1869–1932) uses the ancient motif of doves to establish the theme of mourning unjust death. Here, the traditional use of birdsong as a trope and as an image in the qasidah serves the function, Kadhim notes, of keeping atrocities alive “in the memory of the people” (32). Kadhim’s argument pertains to the association between birdsong in an ancient qasidah and in a modern one, but also implies that reference to the “cooing/wailing of the doves” extends a local act of injustice to a national atrocity and thus calls for identification through injustice as well as remembrance. As Kadhim argues, such invocations played a role in anti-colonial resistance writing, inviting the production of a subject whose identification with the pathos of nature implicitly recognized the usefulness of such images for mobilizing a collective response.26Kadhim details the manipulation of pre-Islamic motifs that are contemporanized in post-1948 resistance poetry through the conventions and formal structure of the qasidah. Read in this way, the “hot tears” belong not to al Haj, and also not to the speaker, but to the elegiac nasīb, the qasidah’s short prelude, which is established traditionally through the imagery of shedding tears. The tears thus mark not the experience of human suffering, but the process of writing poetry, to which the speaker also later refers. From the outset, writing remains at the level of composition or arrangement, and not of expression. The “thoughts” of the speaker abstract his voice from the composition of the poem. The reference to “thoughts” as an object, instead of as an activity of the “I” as speaking subject, indicates the disunity of expression. The introduction of the materiality of thought as the agent of expression furthermore casts off the automatic process by which nonhuman birdsong becomes internalized in the expression of human suffering, as if bird and human correspond to one another and to the binary of freedom and imprisonment. Instead, the speaker foregrounds the processes of internalization and projection that delimit not the suffering subject, but the subject who “speaks” in writing, the poetic speaker. Kadhim’s observations about the way that traditional poetic motifs are mobilized as national symbols help us to think about the way that birdsong, which is not merely a motif but is rather the “universal” motif of poetic voice, is related to the universalization of atrocity. Such a movement indexes the discourse of universal human rights that Flagg Miller identifies in his introductory essay as the “language” for which the poems strive. In this way, barbarism is associated with atrocity, with the performance of an act so alien in its terribleness that it defies language, but one that, by virtue of this defiance, is expressed only as a universal. The “cooing” doves are transformed into “chirping,” and so writing qua “chirping” refers to the capacity of expressive force to restore justice by expressing its universality. The reading that is given by the testimonial function—by this sequencing of inhuman suffering, human emotion, and human expression—is thereby challenged, in the absence of a transparent human subject, by the questions that have been raised about the unity and power of human voice. Assuming Guilt The double task of the poet to assuage wounds and lift oppression has to do, in no small part, with his condition of “assumed guilt.” The enemy combatant is assumed guilty, which refers to the ground of his imprisonment, but he also “assumes” the guilt of exposing the hypocrisy of his oppressor, a position that suggests he is an active participant in his guilt. In fact, however, it is the ambivalence of this passive/active, involuntary/voluntary assumption of guilt that defines the indeterminacy of the enemy combatant as poetic speaker. The poems raise questions about the relation between guilt and responsibility that were also presented by psychoanalyst D.W. Winnicott in his 1940 essay, “Discussion of War Aims.” Winnicott explains how the emergence of the “good,” moral citizen involves a moment of identification and projection. The supposed overcoming of a moment of barbaric conflict elides the possibility of identifying a “bad” feeling in a “good” person. He provides the example of the Englander who asserts his indifference to politics by naming both an enemy and others who are responsible for this enemy. He concludes that if the Englander were to take responsibility, the action would be equivalent to not seeing a difference between ally and enemy: At the present time we [Englanders] are in the apparently fortunate position of having an enemy who says, ‘I am bad; I intend to be bad’, which enables us to feel, ‘We are good’. If our behaviour can be said to be good, it is by no means clear that we can thereby slip out of our responsibility for the German attitude and the German utilization of Hitler’s peculiar qualities. In fact, there would be actual and immediate danger in such complacency, since the enemy’s declaration is honest just where ours is dishonest. As Winnicott illuminates so strikingly, the problem with exposing the enemy is that it reinforces the falseness of one’s own position. The mistake of the civilian, the “good” Englander, according to Winnicott, is to judge guilt and innocence through a splitting of good and bad. The move allows one to “thereby slip out of” responsibility for the oppressor, and the complacency with which this happens—not the issue of complicity or collusion—is the problem that Winnicott identifies. This raises questions about the neutrality of the witness, and in particular about the limits of moral responsibility and the role that guilt plays in taking responsibility. Moreover, Winnicott suggests that the guilt required is not redemptive (the pangs of conscience), but that the proper or more meaningful form of responsibility comes from the assumption of guilt. The notion of guilt that I would like to explore is indicated by the main section of al Haj’s poem, which follows an initial supplication to both nonhuman birdsong and to the poem’s messenger, the poet’s son. According to Kadhim’s assessment of the anti-colonial qasidah, this main section contains the political message; in this case, it details the temptation and hypocrisy of oppression rather than the experience of torture. In its treatment of temptation, the main section is reminiscent of the Qur’anic story of Joseph, which Susan Slyomovics recounts in her book, Performing Human Rights in Morocco. She writes, “even though Joseph is vindicated, his innocence is of no moment; in some sense he is guilty of having exposed the master’s wife as sinful and the master retaliates: ‘then it occurred to the men… (that it was best) to imprison him for a time’” (4).27 Joseph, in this example, is guilty not of a crime but of being in a position to expose the guilt of another. The guilt assumed by al Haj’s speaker lies similarly in his exposure of the hypocrisy of freedom. Al Haj’s speaker, like the other speakers in the collection, is guilty of the crime of exposing the crimes of the oppressors. His subjectivity arises from this guilt, not from the crime that he exposes, although, as I have indicated, the act of exposure is often read as an expression of the human subject. A similar distinction can be made regarding what the poems do: they do not “expose” the corrupt morality of the oppressors, but instead describe this pervasive yet inscrutable context of guilt (Schuldzusammenhang) that lies just at the margins of perception.28 “Humiliated in the Shackles” articulates the guilt of being tempted by the offerings of empire: The oppressors are playing with me, As they move freely about the world. They ask me to spy on my countrymen, Claiming it would be a good deed. They offer me money and land, And freedom to go where I please. Their temptations seize my attention Like lightning in the sky. But their gift is an evil snake, Carrying hypocrisy in its mouth like venom. They have monuments to liberty And freedom of opinion, which is well and good. But I explained to them that Architecture is not justice. America, you ride on the backs of orphans, And terrorize them daily. Bush, beware. The world recognizes an arrogant liar. To Allah I direct my grievance and my tears. I am homesick and oppressed. Mohammad, do not forget me. Support the cause of your father, a God-fearing man. I was humiliated in the shackles. How can I now compose verses? How can I now write? After the shackles and the nights and the suffering and the tears, How can I write poetry? The poem’s tropes of the restraints and excesses of movement are the vehicle for its expression of the hypocrisy of freedom. As in Dost’s poem, these are presented by the first person as the experience of confinement. The “world” surely includes the actions of the oppressors, figured through an entrenched vocabulary of first-person singular and third-person plural: “they” “are playing with me,” they “ask me,” they “offer me.” The paradox of freedom exposes the false guilt of the imprisoned: while the oppressors move about freely, they do so by holding the speaker’s freedom captive. The speaker proclaims his independence from these temptations, but his concern lies with the appearance of turning into the enemy of the oppressed, and thus he presents himself as a subject who actively takes on his condition of oppression by enumerating his refusals of the “world” he is offered. Al Haj creates a figure of someone whose captivity does not desensitize him, but makes him more sensitive: to nature, to the hypocrisy of temptation, and also to his own feeling. In the penultimate stanza, he describes his soul as “like a roiling sea, stirred by anguish, / Violent with passion.” Distance, the enforced separation of diaspora, is here equated with emotional states that allow “nature” to stand in for or to represent the speaker. Like the first lines, prototypical images of the distance and familiarity of foreign nature follow the conventions of the qasidah, and the poet writes himself into this tradition by reasserting the generic identity of the poet: the poet who is a sensitive poet can write poetry—here are the birds, here is the message, here is Allah, here are my tears, here is the sea. The poem, which invokes Allah, points through the language of religious redemption to the problems of human rights. Freedom here is not freedom from imprisonment. The freedom that is the object of criticism is not a freedom that can be granted, like a right, but the freedom that wealth bestows: the ability to circulate freely, to exchange money and land, to achieve transparency between global and individual being. In other poems, the language of universal human rights is pursued through the figure of the “world” as an impartial judge or law outside the prison: a world “that will wait for us,” to which “photographs of my corpse at the grave” will be sent, “before” which men will bear a “burden” and, finally, as an implied addressee, if “justice and compassion remain in this world.” “Where is the world to save us from torture? / Where is the world to save us from the fire and sadness? / Where is the world to save the hunger strikers?”29 In these formulations, the world becomes a figure for human rights, the neutral observer who is there to witness suffering. The positing of a “world” outside the prison and as a “universal” idea of justice also occurs, as Kadhim points out, in the anti-colonial qasidah and implies a stable presence that can be equated with the stable identity of the human being.30 But al Haj’s “world” challenges this stability and the idea of the world—of witnessing—as a form of justice. The “world,” “freely” moved about, is double-faced. Trampled upon and given the power to recognize, if not truth, then at least lies, the world becomes a figure for the oppressed. The duplicity of the world as both ground and figure constitutes the economy of oppression, and what al Haj depicts is a world that cannot safeguard acts of witnessing. Power, or profit, is generated through the exploitation of this duplicity, in which the world appears both as a given place in which actions occur and as an actor who not only takes part in the struggle but also functions as an arbiter. The stakes of such a profit game are thus not only control of the “world” as land or as a land, but also the persistent equation between civil and political rights and justice, and the persistent exclusion of social and economic rights.31 The fantasy of restoring justice to the “world,” like the fantasy of an identity between author and speaker, relies on the figuring of its good and bad through the seemingly neutral, but increasingly split images of universality—here, human song, the world, and the sea. In Ibrahim al Rubaish’s “Ode to the Sea,” the qasidah’s oft-invoked metaphor of the sea is taken up as a figure of a distance that is both beautiful and aggressive, its “calm” and its “stillness” no longer merely sources of contemplation, but forces, “like death,” that “kill.”32 The sea, which depicts the mediatable distance between poet and reader, between the speaker and his family, has become a force of alienation and strangeness. Al Rubaish writes, O Sea, give me news of my loved ones. Were it not for the chains of the faithless, I would have dived into you, And reached my beloved family, or perished in your arms. Your beaches are sadness, captivity, pain, and injustice. Your bitterness eats away at my patience. Your calm is like death, your sweeping waves are strange. The silence that rises up from you holds treachery in its fold. Your stillness will kill the captain if it persists, And the navigator will drown in your wave. Gentle, deaf, mute, ignoring, angrily storming, You carry graves. If the wind enrages you, your injustice is obvious. If the wind silences you, there is just the ebb and flow. O Sea, do our chains offend you? It is only under compulsion that we daily come and go. Do you know our sins? Do you understand we were cast into this gloom? O Sea, you taunt us in our captivity. You have colluded with our enemies and you cruelly guard us. Don’t the rocks tell you of the crimes committed in their midst? Doesn’t Cuba, the vanquished, translate its stories for you? You have been beside us for three years, and what have you gained? Boats of poetry on the sea; a buried flame in a burning heart. The poet’s words are the font of our power; His verse is the salve of our pained hearts. What has held ground as “the world,” neutral but overtaken by oppressors in al Haj’s poem, is here presented in the figure of the “sea” as complicit with oppression. Al Rubaish turns away from a politics of “making visible”; the sea depicts a form of guilt that is like the guilt of the enemy combatant, both passive and active. Forming the borders of the island prison, the sea’s “frame” is perspectival but also incriminating.33 Its neutral juxtaposition also becomes the source of its own guilt. This structure of self-incrimination and incrimination of the other describes the position of subjectivity faced by the enemy combatant. The task of the poet is brought into question as the poem turns to ask who stands to gain from suffering. The speaker’s inquiry about what the sea has gained is in this manner a form of self-inquiry. Al Rubaish underscores the ambiguous morality by depicting the sea as a medium in which poetry is sustained despite its alienation. It is the silence and stillness of the sea as a figure of distance that offends and is offended. The speaker does not place blame, however, but rather feels taunted; he is moved about by the sea, not just held captive by it. The speaker reduces himself to the “poet’s words”: as “boats,” the poems mediate the distance between neutral waters and the imprisoned enemy combatant. Collusion, in this case, is a moment of guilt, the contradictory experience of being unable to be neutral. The sea embodies the distance between freedom and imprisonment and in this way becomes a figure for the mind and for the turmoil of the soul. Appeals to the world instead of morality are important because they acknowledge the split condition of guilt and responsibility and the fact that responsibility is often the name for the neutrality imputed to human rights discourse. The Poet Messenger The consequences of thinking about the psychological aspect of moral situations become evident when considering enemy combatants more explicitly as poets. As we have seen, al Haj’s poem not only exposes the acts of oppression that Empire undertakes (no free ride, the “ride” is on the “backs of orphans”), but realigns the terms of justice. He writes, “But I explained to them that / Architecture is not justice.” Architecture refers to the phrase “monuments to liberty” in the preceding stanza, and thus to the absence of freedom writ by its memorialization. Empty monumentality is another figure for the hypocrisy of American culture, a part of the logic of the false appearance of freedom. The reference to architecture has two further significant associations. First, it cannot help but refer in its context both to the destruction of the twin towers and to the symbolic nature of their destruction as “monuments of liberty.” In pointing to this destruction negatively, al Haj also indicates ambivalence about seeing such acts of destruction as justice. Second, the language of building is a metaphor for poetic activity; in the qasidah, architectural concepts are the conventional terms for poetic form.34 Al Haj’s opposition to the oppressors thus challenges not only the symbols of power and political representation, but the politics of representation itself. In keeping with Miller’s description of the thematic structure of the dialogic qasidah, which commonly includes a riddle after the main part, the “explanation” of the justice of architecture turns out to be a riddle instead of a moral lesson. If architecture is a figure for writing, the question to ask is not how is writing (or representation) possible after atrocity, but how is writing a form of justice? Al Haj’s poem is a poem that ostensibly seeks justice, testifying to the speaker’s innocence in consorting with the enemy, of taking enemy bribes, and of doing evil deeds. Along these lines, the speaker’s testimony serves as an assurance to his “countrymen” that he has not betrayed them. The riddling question, however, underscores the poem’s ambivalent relation to the world. Until he “explained to them that / Architecture is not justice,” the speaker has occupied the position of responding in opposition to the oppressors. He is the “me” and the “I”; he is not “they,” and yet the plurality of the world is on his side.35 Here, taking the position of the subject, his explanation serves as a reminder that his innocence is of no matter. Evidence of his innocence betrays his responsibility for exposing the injustice of symbolic power. In raising the question of whether writing is justice, al Haj addresses his poem towards an audience with whom he does not identify and who does not identify with him, and thereby rejects the tropes of humanity and the religious imagery that his poem simultaneously invokes. In the poems from Guantanamo, textual authority becomes a metaphor for ensuring justice, for “taking responsibility” for the condition of guilt one assumes. “Humiliated in the Shackles” builds upon its script of praise and invective to invoke the oppressor directly; the speaker apostrophes “America” at a turning point in the poem. The inversion of the structural relationship between you and them—“America, you ride on the backs of orphans, / And terrorize them daily” changes the terms of the “them.” Here, “them” does not refer, as it has, to the oppressors, but instead to “the backs of orphans,” a synecdoche for the oppressed. No longer identifying with the oppressed, the speaker turns directly to “you, America,” and ends up locating the oppressed in the position of the object. The poem’s description of the ambivalence of these positions--and of the ambivalence inhering in the very process of identification that forges a relationship between the speaker and the reader--hinges on the figure of the poet as messenger and as someone who can recast the “I”’s projection of himself onto the other. The poet as messenger is described more explicitly still in Abdulla Majid al Noaimi’s poem, “My Heart was Wounded by the Strangeness.” Al Noaimi’s poem begins with several verses of prose before he moves into the form of the qasidah. This prelude explains how the poet received a greeting from a fellow detainee who expressed that he was trying to write a poem for him. Al Noaimi writes, “I felt guilty about this. Will he write a poem for me when he is no poet, while I, who claim to be a poet, have written nothing for him?” The guilt expressed by the speaker is, in a way, a continued provocation of al Haj’s question about the justice of writing. Not affirming immediately the role of the poet, the speaker continues to describe how the poem became difficult to write, and how the poet turned to memorizing the Qur’an. “With my mind divided,” he then writes, “time began to pass. And then I was inspired.” This prose verse is a frame story for the poem; depicting the poet as a messenger, it functions to enforce the continuity between biography and poem established in the collection’s format by describing how the poet has come to write the poem. The frame, however, also establishes the poem’s authority as a written document; pointing out the poem’s textuality and the processes of constructing text, it highlights the artifice of writing. In referring to the “division” of his mind between the task of memorization and the task of creation, the speaker invokes poetry’s role as “the profane antitext to the Qur’anic sacred text.”36 This detail about the poem’s process of composition alludes to my larger questions about how the poem elucidates its politics. Here, the authority of the speaker as messenger arises from the contradictory methods of memorization and creation that inform not only his composition, but also his constitution as subject. The qasidah form begins where the prose leaves off: My heart was wounded by the strangeness. Now poetry has rolled up his sleeves, showing a long arm. Time passes. The hands of the clock deceive us. Time is precious and the minutes are limited. Do not blame the poet who comes to your land, Inspired, arranging rhymes. Oh brother, who need not be named, I send you My gift of greetings. I send heavily falling rains To quench your thirst and show my gratitude. My poem will comfort you and ease your burdens. If you blame yourself, my poem will appease you. My mind is not heavy with animosity. The first three verses assert the resurgence of poetry as a figure of healing, the aftermath of being wounded. The speaker describes a temporal shift in this first verse, indicating the recovery of poetry’s power and demonstrating its embodiment of resistance. These verses comprise the poem’s nasib, its opening supplication and prelude. So the nasib, the elegiac moment of the qasidah, here describes the “strangeness” of loss and ruin—of “passed” time and a “wounded” heart. In an oblique apostrophe, the speaker then entreats the reader not to blame “the poet who comes to your land.” The poem, which has so far seemed to recall the setting of imprisonment, extends the interior of this position to its outside—quite literally, again, America—through the figure of the poet as messenger. Yet the poem falls back into the address that it has claimed in the prose section, addressing the manifest recipient of the poem, the speaker’s friend and brother, “who need not be named.” This section makes use of the typically liquid imagery of the rahil—the “heavily falling rains”—to transfer blame again, as a means of establishing correspondence between the speaker and his addressee.37 The speaker claims that his poem will act as a comfort, most importantly to appease his brother’s guilt. The ambiguous reference “outside” the poem causes us to doubt the singularity of the poem’s recipient, performing the paranoia it has warned its reader against. That poet—the poet as messenger, wounded by “strangeness” and now inspired—is no longer mentioned, as the poem moves to these more explicit ideas about the function of the poem: its ability to appease, to shift blame, to make pain “captive,” to hide “in our hearts” what is “expressed in my words.” These functions, which have very little to do with exposure or with testifying, refuse the position of the poet as victim of suffering. Guilt and its attendant figures make room for a consideration of the way that the textual space invites obscurity, contradiction, and resistance as alternative forms of subjectivity. The questions that al Haj’s and al Noaimi’s speakers pose are equally “How can I write poetry as a survivor of torture?” and “At what distance between oppression and opposition does the subject take place?” Al Haj’s speaker exposes not only the enemy who is the object of the poem, but also the projections of his enemy readers, who are far more diverse than Bush, the “arrogant liar.” These readers are oppressive not solely because of their literary declamations, but also because they conflate the speaker’s identity with the identity of the enemy combatant and because they need a seemingly “neutral” world to do so. In contrast, the poems present a figure who raises the question of just who is responsible for oppression. Such a reading moves beyond asking how the U.S. is responsible for the conditions of “evil,” which has been the subject of the past decade’s critiques of U.S. global power, and asks instead about the guilt that both reinforces and resists these moral and aesthetic pronouncements.
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The aff doesn’t fix the culture of masculine domination --- they are PSEUDO progress which masks real change 
WILLIAMS 2k (Christopher R. Williams, PhD, forensic psychology, professor and chairman of the Department of Criminal Justice Studies at Bradley University, Bruce A. Arrigo, PhD, administration of justice, professor of criminology, law, and society, Department of Criminal Justice and Criminology at the University of North Carolina, Faculty Associate in the Center for Professional and Applied Ethics, “The (Im)Possibility of Democratic Justice and the ‘Gift’ of the Majority,” Journal of Contemporary Criminal Justice, Vol. 16, No. 3, August 2000, pgs. 321-343)
The impediments to establishing democratic justice in contemporary American society have caused a national paralysis; one that has recklessly spawned an aporetic1 existence for minorities. The entrenched ideological complexities afflicting under- and nonrepresented groups (e.g., poverty, unemployment, illiteracy, crime) at the hands of political, legal, cultural, and economic power elites have produced counterfeit, perhaps even fraudulent, efforts at reform: Discrimination and inequality in opportunity prevail (e.g., Lynch & Patterson, 1996). The misguided and futile initiatives of the state, in pursuit of transcending this public affairs crisis, have fostered a reification, that is, a reinforcement of divisiveness. This time, however, minority groups compete with one another for recognition, affirmation, and identity in the national collective psyche (Rosenfeld, 1993). What ensues by way of state effort, though, is a contemporaneous sense of equality for all and a near imperceptible endorsement of inequality; a silent conviction that the majority still retains power. The “gift” of equality, procured through state legislative enactments as an emblem of democratic justice, embodies true (legitimated) power that remains nervously secure in the hands of the majority. The ostensible empowerment of minority groups is a facade; it is the ruse of the majority gift. What exists, in fact, is a simulacrum (Baudrillard, 1981, 1983) of equality (and by extension, democratic justice): a pseudo-sign image (a hypertext or simulation) of real sociopolitical progress.
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They also assume a position of “responsibility” to challenge the law --- this recreates hegemonic sovereignty on a micropolitical level 
WILLIAMS 2k (Christopher R. Williams, PhD, forensic psychology, professor and chairman of the Department of Criminal Justice Studies at Bradley University, Bruce A. Arrigo, PhD, administration of justice, professor of criminology, law, and society, Department of Criminal Justice and Criminology at the University of North Carolina, Faculty Associate in the Center for Professional and Applied Ethics, “The (Im)Possibility of Democratic Justice and the ‘Gift’ of the Majority,” Journal of Contemporary Criminal Justice, Vol. 16, No. 3, August 2000, pgs. 321-343)
Reciprocation on your part is impossible. Even if one day you are able to return our monetary favor twofold, we will always know that it was us who first hosted you; extended to and entrusted in you an opportunity given your time of need. As the initiators of such a charity, we are always in a position of power, and you are always indebted to us. This is where the notion of egoism or conceit assumes a hegemonic role. By giving to you, a supposed act of generosity in the name of furthering your cause, we have not empowered you. Rather, we have empowered ourselves. We have less than subtlely let you know that we have more than you. We have so much more, in fact, that we can afford to give you some. Our giving becomes, not an act of beneficence, but a show of power, that is, narcissistic hegemony! Thus, we see that the majority gift is a ruse: a simulacrum of movement toward aporetic equality and a simulation of democratic justice. By relying on the legislature (representing the majority) when economic and social opportunities are availed to minority or underrepresented collectives, the process takes on exactly the form of Derrida’s gift. The majority controls the political, economic, legal, and social arenas; that is, it is (and always has been) in control of such communities as the employment sector and the educational system. The mandated opportunities that under- or nonrepresented citizens receive as a result of this falsely eudemonic endeavor are gifts and, thus, ultimately constitute an effort to make minority populations feel better. There is a sense of movement toward equality in the name of democratic justice, albeit falsely manufactured. 18 In return for this effort, the majority shows off its long-standing authority (this provides a stark realization to minority groups that power elites are the forces that critically form society as a community), forever indebts under- and nonrepresented classes to the generosity of the majority (after all, minorities groups now have, presumably, a real chance to attain happiness), and, in a more general sense, furthers the narcissism of the majority (its representatives have displayed power and have been generous). Thus, the ruse of the majority gift assumes the form and has the hegemonical effect of empowering the empowered, relegitimating the privileged, and fueling the voracious conceit of the advantaged. 
Can’t challenge broader structural biases – masculinity, etc. 

No risk of endless warfare 

Gray 7—Director of the Centre for Strategic Studies and Professor of International Relations and Strategic Studies at the University of Reading, graduate of the Universities of Manchester and Oxford, Founder and Senior Associate to the National Institute for Public Policy, formerly with the International Institute for Strategic Studies and the Hudson Institute (Colin, July, “The Implications of Preemptive and Preventive War Doctrines: A Reconsideration”, http://www.ciaonet.org/wps/ssi10561/ssi10561.pdf) 
7. A policy that favors preventive warfare expresses a futile quest for absolute security. It could do so. Most controversial policies contain within them the possibility of misuse. In the hands of a paranoid or boundlessly ambitious political leader, prevention could be a policy for endless warfare. However, the American political system, with its checks and balances, was designed explicitly for the purpose of constraining the executive from excessive folly. Both the Vietnam and the contemporary Iraqi experiences reveal clearly that although the conduct of war is an executive prerogative, in practice that authority is disciplined by public attitudes. Clausewitz made this point superbly with his designation of the passion, the sentiments, of the people as a vital component of his trinitarian theory of war. 51 It is true to claim that power can be, and indeed is often, abused, both personally and nationally. It is possible that a state could acquire a taste for the apparent swift decisiveness of preventive warfare and overuse the option. One might argue that the easy success achieved against Taliban Afghanistan in 2001, provided fuel for the urge to seek a similarly rapid success against Saddam Hussein’s Iraq. In other words, the delights of military success can be habit forming. On balance, claim seven is not persuasive, though it certainly contains a germ of truth. A country with unmatched wealth and power, unused to physical insecurity at home—notwithstanding 42 years of nuclear danger, and a high level of gun crime—is vulnerable to demands for policies that supposedly can restore security. But we ought not to endorse the argument that the United States should eschew the preventive war option because it could lead to a futile, endless search for absolute security. One might as well argue that the United States should adopt a defense policy and develop capabilities shaped strictly for homeland security approached in a narrowly geographical sense. Since a president might misuse a military instrument that had a global reach, why not deny the White House even the possibility of such misuse? In other words, constrain policy ends by limiting policy’s military means. This argument has circulated for many decades and, it must be admitted, it does have a certain elementary logic. It is the opinion of this enquiry, however, that the claim that a policy which includes the preventive option might lead to a search for total security is not at all convincing. Of course, folly in high places is always possible, which is one of the many reasons why popular democracy is the superior form of government. It would be absurd to permit the fear of a futile and dangerous quest for absolute security to preclude prevention as a policy option. Despite its absurdity, this rhetorical charge against prevention is a stock favorite among prevention’s critics. It should be recognized and dismissed for what it is, a debating point with little pragmatic merit. And strategy, though not always policy, must be nothing if not pragmatic.
Structural barriers to solving – socio-economic, political, racism, etc. --- all thigns the aff doesn’t sovle 
1nc – body in pain

Their restriction is a smokescreen and will not be enforced
Nzelibe 7—Professor of Law @ Northwestern University [Jide Nzelibe, “Are Congressionally Authorized Wars Perverse?” Stanford Law Review, Vol. 59, 2007]
These assumptions are all questionable. As a preliminary matter, there is not much causal evidence that supports the institutional constraints logic. As various commentators have noted, Congress's bark with respect to war powers is often much greater than its bite. Significantly, skeptics like Barbara Hinckley suggest that any notion of an activist Congress in war powers is a myth and members of Congress will often use the smokescreen of "symbolic resolutions, increase in roll calls and lengthy hearings, [and] addition of reporting requirements" to create the illusion of congressional participation in foreign policy.' 0 Indeed, even those commentators who support a more aggressive role for Congress in initiating conflicts acknowledge this problem," but suggest that it could be fixed by having Congress enact more specific legislation about conflict objectives and implement new tools for monitoring executive behavior during wartime. 12 Yet, even if Congress were equipped with better institutional tools to constrain and monitor the President's military initiatives, it is not clear that it would significantly alter the current war powers landscape. As Horn and Shepsle have argued elsewhere: "[N]either specificity in enabling legislation ... nor participation by interested parties is necessarily optimal or self-fulfilling; therefore, they do not ensure agent compliance. Ultimately, there must be some enforcement feature-a credible commitment to punish ....Thus, no matter how much well-intentioned and specific legislation Congress passes to increase congressional oversight of the President's military initiatives, it will come to naught if members of Congress lack institutional incentives to monitor and constrain the President's behavior in an international crisis. Various congressional observers have highlighted 

electoral disincentives that members of Congress might face in constraining the President's military initiatives. 14 Others have pointed to more institutional obstacles to congressional assertiveness in foreign relations, such as collective action problems. 15 Generally, lawmaking is a demanding and grueling exercise. If one assumes that members of Congress are often obsessed with the prospect of reelection, 16 then such members will tend to focus their scarce resources on district-level concerns and hesitate to second-guess the President's response in an international crisis. 17 Even if members of Congress could marshal the resources to challenge the President's agenda on national issues, the payoff in electoral terms might be trivial or non-existent. Indeed, in the case of the President's military initiatives where the median voter is likely to defer to the executive branch's judgment, the electoral payoff for members of Congress of constraining such initiatives might actually be negative. In other words, regardless of how explicit the grant of a constitutional role to Congress in foreign affairs might be, few members of Congress are willing to make the personal sacrifice for the greater institutional goal. Thus, unless a grand reformer is able to tweak the system and make congressional assertiveness an electorally palatable option in war powers, calls for greater congressional participation in war powers are likely to fall on deaf ears. Pg. 912-913

President will not abide. Congress will inevitably fall in line 

Bell 4—Professor of Political Science @ Randolph-Macon College [Lauren Cohen Bell, “Following the Leaders or Leading the Followers? The US President's Relations with Congress,” Journal of Legislative Studies, Summer/Autumn, 2004, Vol. 10 Issue 2/3, pg. 193-205]
As noted ahove. Article I of the Constitution grants to the Congress the sole authority to make declarations of war. However, the president has the power to command US military personnel based on the provisions of Article II. Over the course of US history, the commander-in-chief power has been interpreted to permit presidents to commit troops to areas of conflict even in the absence of a formal declaration of war. Today, formal declarations of war are the exception rather than the rule; separation of powers expert Louis Fisher notes that through 1991 only five wars had ever been declared and that "in only one (the War of 1812) did members of Congress actually debate the merits of entering into hostilities'.'^ As Samuel Kemell and Gary Jacohson note: "[SJince 1989 U.S. armed forces have been almost continuously engaged somewhere in the world.''^

This was not always the case. Fisher points out that there is evidence of presidential restraint with regard to war-making by relating the story of President Grover Cleveland (1885-89; 1893-97), who refused to mobilise troops for a conflict with Cuba despite Congress' intention to declare war. In Fisher's account, Cleveland told the Congress: 'I will not mobilize the army ... I happen to know that we can buy the island of Cuba from Spain for $100,000,000, and a war will cost vastly more than that and will entail another long list of pensioners. It would be an outrage to declare war.''^ Yet, in the modem history of presidential-congressional relations, it is much more frequently the president who has mobilised American troops without consultation with the Congress and in the absence of a formal declaration of war. And it is clear that even when we consider Cleveland's actions, the president has been far more important to the conduct of American foreign policy than the Congress.

This circumstance led, in the aftermath of the war in Vietnam, to congressional passage of the War Powers Resolution in 1973. The War Powers Resolution (WPR) was an attempt to constrain presidential discretion with regard to committing troops oversees. Section 3 of the WPR requires that 'The president in every possible instance shall consult with Congress before introducing United States Armed Forces into hostilities or into situations where imminent involvement in hostilities is clearly indicated by the circumstances".' Section 4 of the WPR gives the president 48 hours to provide a report to both Chambers of the Congress detailing the reason for committing troops, the authority under which he committed them and his prediction conceming the duration of the troops' engagement abroad.'^ Once the president has informed the Congress of the commitment of troops, and in the event that the Congress does not declare war, the WPR requires the president to end the engagement within 60 days, with the possibility of an additional 30 days' commitment in the event that the president certifies to the Congress that the additional time is necessary.^** According to the Congressional Research Service (CRS), the research branch of the Library of Congress, since the War Powers Resolution was enacted over President Richard M. Nixon's 1973 veto, it has been invoked on 107 occasions (to 23 July 2003).^' Figure 2 illustrates both the absolute number of times as well as the rate of each president's exercise of war powers. As Figure 2 demonstrates, the rate of War Powers Resolution uses has continually increased since it took effect in 1974.

A reading of the WPR would seem to clarify the relationship between Congress and the president with regard to the exercise of national war powers. A close reading would also suggest that the president and Congress share war-making power. Yet no president has ever recognised the WPR as a constraint on his ability to move American armed forces around the globe or keep them in place as long as necessary. Moreover, presidents rarely abide by the provisions of the Resolution that require their consultation with the Congress. As CRS researcher Richard F. Grimmett notes, 'there has been very little consultation with Congress under the Resolution when consultation is defined to mean seeking advice prior to a decision to introduce troops'.^" And while the Congress has, from time to time, expressed its sense that troops should be withdrawn from conflicts or engagements abroad, in truth the Congress has relatively few options for dealing with a president that violates the WPR. Indeed, as the late presidency scholar Aaron Wildavsky notes, the Congress is much less likely to challenge presidents" foreign policy actions than it is willing to challenge presidents" domestic policy actions.'^'^ This is because presidents oversee an enormous national security apparatus and because the constituents represented by members of Congress rarely hold strong opinions on matters of foreign policy. As a result, congressional challenges to violations of the WPR consist mostly of holding oversight hearings and passing symbolic resolutions.''* Moreover, once troops are committed abroad. Congress almost always falls in line with the president’s vision of the scope of the conflict and the need for a military presence. The members of Congress become reluctant to challenge a president who has troops on the ground and typically acquiesce to the president’s wishes when it comes to provisions for support. In this way, the president is able to exercise some leadership over the Congress, whose members generally find it politically expedient to follow the president on matters pertaining to the military or the conduct of America's relations with other countries. Pg. 200-202

The statutory language will be nonbinding.  It will do nothing

Fisher 97—Senior Specialist in Separation of Powers @ Congressional Research Service [Louis Fisher, “ARTICLE: Presidential Independence and the Power of the Purse,” U.C. Davis Journal of International Law & Policy, Spring 1997,  3 U.C. Davis J. Int'l L. & Pol'y 107, Spring 1997]

The shift of the war power from Congress to the President belies a core belief by the framers that each branch would protect its own prerogatives. They believed that a powerful dynamic of institutional self defense would safeguard the system of separation of powers.9 Instead, Congress repeatedly surrenders its powers to the President. Congress contributes to presidential independence by conferring substantial spending discretion by statute and by declining to challenge the growing customary spending discretion that Presidents assume. 92

While custom changes power and relationships, at least in the area of the war power, it does not change the Constitution. If Congress slept for decades and allowed President to singlehandedly commit the nation to war, and one day Congress awoke from its slumbers to pass legislation telling the President that he may not use funds for a pending military action, that is the end of it. The congressional action, no matter how late in the day, would prevail.

If we want to reestablish some of the fundamental principles established by the framers, several steps are necessary. For reasons that have both constitutional and practical dimensions, U.S. foreign policy must be conducted only with funds appropriated by Congress. Allowing the President to carry out foreign policy with private or foreign contributions would create a political system the framers feared most: the union of purse and sword. The framers deliberately separated those powers to protect individual liberties. Fusing the powers in today's world creates dangers far greater than in 1787. At the Iran-Contra hearings, Secretary of State George Shultz repudiated the idea of using nonappropriated funds for foreign policy: "You cannot spend funds that the Congress doesn't either authorize you to obtain or appropriate. That is what the Constitution says, and we have to stick with it." 93 The President may not spend funds "in the name of the United States except as appropriated by Congress. " 94

Members of Congress continue to use the power of the purse to direct the President in foreign affairs and war, but increasingly they exhibit a lack of institutional self-confidence. They do not function like a coequal branch. A greater number of legislators believe that the Constitution, whatever its original purpose, now gives the lion's share (if not the exclusive share) of foreign policy and the war power to the President. The result is statutory language and legislative histories that are conspicuously vague and contradictory. It is not unusual to see legislative principles expressed in nonbinding form, merely announcing the "sense" of Congress on a matter of national urgency.

Non-binding resolutions are not totally without effect. They at least can be cited as evidence that Congress has not completely acquiesced to presidential actions. 9 But if members of Congress want to participate in questions of war and peace on a coequal basis and with maximum effectiveness, they must do so through explicit statutory commands, not sense-of-Congress resolutions. The framers did not create Congress-the  first branch of government-to debate and release general, non-binding declarations. Nor is it consistent with the Constitution for executive officials to merely "consult" legislators before they act. The purpose of Congress is to authorize national policy, especially in military affairs.

Courts can’t block – congress will backlash 

Vladeck 11—Professor of Law and Associate Dean for Scholarship @ American University [Stephen I. Vladeck, “Why Klein (Still) Matters: Congressional Deception and the War on Terrorism,” Journal of National Security Law, Volume 5, 6/16/2011,  9:38 AM 

Six weeks later, Congress enacted the USA PATRIOT Act, which included a series of controversial revisions to immigration, surveillance, and other law enforcement authorities.34 But it would be over four years before Congress would again pass a key counterterrorism initiative, enacting the Detainee Treatment Act of 2005 (DTA)35 after—and largely in response to—the Supreme Court’s grant of certiorari in Hamdan v. Rumsfeld.36 In the five years since, Congress had enacted a handful of additional antiterrorism measures, including the Military Commissions Act (MCA) of 2006,37 as amended in 2009,38 the Protect America Act of 2007,39 and the 2008 amendments40 to the Foreign Intelligence Surveillance Act of 1978, known in shorthand as the FAA.41 And yet, although Congress has spoken in these statutes both to the substantive authority for military commissions and to the scope of the government’s wiretapping and other surveillance powers, it has otherwise left some of the central debates in the war on terrorism completely unaddressed.42 Thus, Congress has not revisited the scope of the AUMF since September 18, 2001, even as substantial questions have been raised about whether the conflict has extended beyond that which Congress could reasonably be said to have authorized a decade ago.43 Nor has Congress intervened, despite repeated requests that it do so, to provide substantive, procedural, or evidentiary rules in the habeas litigation arising out of the military detention of noncitizen terrorism suspects at Guantánamo.44
As significantly, at the same time as Congress has left some of these key questions unanswered, it has also attempted to keep courts from answering them. Thus, the DTA and the MCA purported to divest the federal courts of jurisdiction over habeas petitions brought by individuals detained at Guantánamo and elsewhere.45 Moreover, the 2006 MCA precluded any lawsuit seeking collaterally to attack the proceedings of military commissions,46 along with “any other action against the United States or its agents relating to any aspect of the detention, transfer, treatment, trial, or conditions of confinement of an alien who is or was detained by the United States and has been determined by the United States to have been properly detained as an enemy combatant or is awaiting such determination.”47 And although the Supreme Court in Boumediene invalidated the habeas-stripping provision as applied to the Guantánamo detainees,48 the same language has been upheld as applied elsewhere,49 and the more general non-habeas jurisdiction-stripping section has been repeatedly enforced by the federal courts in other cases.50

Such legislative efforts to forestall judicial resolution of the merits can also be found in the telecom immunity provisions of the FAA,51 which provided that telecom companies could not be held liable for violations of the Telecommunications Act committed in conjunction with certain governmental surveillance programs.52 Thus, in addition to changing the underlying substantive law going forward, the FAA pretermitted a series of then-pending lawsuits against the telecom companies.53

Analogously, Congress has attempted to assert itself in the debate over civilian trials versus military commissions by barring the use of appropriated funds to try individuals held at Guantánamo in civilian courts,54 and by also barring the President from using such funds to transfer detainees into the United States for continuing detention or to other countries, as well.55 Rather than enact specific policies governing criteria for detention, treatment, and trial, Congress’s modus operandi throughout the past decade has been to effectuate policy indirectly by barring (or attempting to bar) other governmental actors from exercising their core authority, be it judicial review or executive discretion.

Wasserman views these developments as a period of what Professor Blasi described as “constitutional pathology,” typified by “an unusually serious challenge to one or more of the central norms of the constitutional regime.” Nevertheless, part of how Wasserman defends the “Klein vulnerable” provisions of the MCA and FAA is by concluding that the specific substantive results they effectuate can be achieved by Congress, and so Klein does not stand in the way. But if Redish and Pudelski’s reading of Klein is correct, then the fact that Congress could reach the same substantive results through other means is not dispositive of the validity of these measures. To the contrary, the question is whether any of these initiatives were impermissibly “deceptive,” such that Congress sought to “vest the federal courts with jurisdiction to adjudicate but simultaneously restrict the power of those courts to perform the adjudicatory function in the manner they deem appropriate.”56 pg. 257-259 

